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A  TREATISE 


ON 


CRIMES  AND  MISDEMEANORS. 


BOOK  THE  FOURTH. 

OF  OFFENCES  AGAINST   PROPERTY,  PUBLIC  OR  PRIVATE. 


CHAPTER  THE  FIRST. 

Sec,  L — 0/  Burglary. 

It  18  laid  down  in  the  more  ancient  csithorities,  that  the  offence  of  burglary  may 
be  committed  by  the  feloniouB  breaking  and  entering  of  a  church,  and  the  walls  and 
gates  of  a  town,  in  time  of  peace,  as  well  as  by  the  felonious  breaking  and  entering 
of  a  private  house.(a)  But  the  more  material  inquiry  at  the  present  day  relates  to 
the  breaking  and  entering  of  private  houses,  or,  in  the  language  of  the  books,  the 
mansion-houses  of  individuals :  and  this  species  of  the  offence  appears  to  be  well 
described,  as — A  breaking  and  entering  the  mansion-house  of  another  in  the  nighty 
with  intent  to  commit  some  felony  within  the  same,  whether  such  ftloniouLs  intent  he 
executed  or  not. (by 

(a)  Stanndf.  P.  C.  30 ;  22  Assi.  pi.  95 ;  Britt.  c.  10 ;  Dalt.  c.  99  ;  Crom.  31 ;  Spelm.  m  verba 
hwglaria.  In  3  iDst.  64,  Lord  Coke  gives  as  a  reason  for  considering  the  breaking  and 
entering  the  church  as  a  burglary,  that  the  church  is  domtu  mansionalis  omnipotentU  Dei; 
but  Hawkins  says  that  he  does  not  find  this  nicety  countenanced  by  the  more  ancient 
authors ;  and  that  the  general  tenor  of  the  old  books  seems  to  be  that  burglary  may  be 
committed  in  breaking  houses,  or  churches,  or  the  walls,  or  gates  of  a  town :  1  Hawk.  P. 
C.  c.  38,  s.  17.  And  in  4  Blac.  Com.  224,  it  is  stated  that  breaking  open  a  church  is  un- 
doubtedly burglary.  And  see  Reg.  v.  Nicholas,  1  Cox  C.  G.  218;  Reg.  v.  Baker,  3  Cox  C. 
G.  581,  accordingly. 

(b)  3  Inst.  63;  I  Hale  549;  Sum.  79;  1  Hawk.  P.  G.  c.  38,  s.  1 ;  4  Blac.  Com.  224;  2 
East  P.  C.  c.  15,  s.  1,  p.  484 ;  Burn.  Just.  tit.  Burglary,  s.  1.  The  word  burglnr  is  sup- 
posed to  have  been  introduced  from  Germany  by  the  Saxons;  and  to  be  derived  from  the 
German,  burg,  a  house,  and  Inrron^  a  thief;  the  latter  word  being  from  the  Latin,  latro  : 
Burn.  Just.  tit.  Burgl.  s.  1 ;  2  East  P.  C.  c.  15,  s.  I,  p.  484.  But  Sir  H.  Spelman  thinks 
that  the  word  burglaria  was  brought  here  by  the  Normans,  as  he  does  not  find  it  amongst 
the  Saxons  :  and  he  says  that  burglatoret,  or  burgatoretj  were  so  called,  guod  dum  alii  per 
campot  latrodnantur  etninut.  hi  burgos  pertinacius  effringnntj  efdeprmdantur.  The  crime,  how- 
erer,  appears  to  hare  been  noticed  in  our  earliest  laws,  in  the  common  genus  of  offences 
denominated  ffajneeeken  ;  and  by  the  ancient  laws  of  Canutus,  and  of  Hen.  I.,  to  have  been 
punishable  with  death :  Li.  Canuti,  c.  61  ;  Hen.  1,  c.  13  ;  1  Hale  547,  citing  Selm.  Gloss, 
tit.  ffanuecken,  and  Ibid.  tit.  Burglaria.  Griginally,  the  circumstance  of  timcj  which  is  now 
of  the  Tery  essence  of  the  offence,  does  not  seem  to  have  been  material ;  and  the  malignity 
of  the  crime  was  supposed  to  consist  merely  in  the  invasion  on  the  right  of  habitation,  to 
which  the  laws  of  England  have  always  shown  an  especial  regard,  herein  agreeing  with 
the  sentiments  of  ancient  Rome,  as  expressed  in  the  words  of  Cicero  :  Quid  enim  eanetiusj 
quid  omm  reHgione  munitiut,  quam  domua  unitua0'tuque  eivium  f  Hie  ar«  sunt,  hie  foci — hoe 
perfugtum  est  ita  sanctum  omnibuej  ut  inde  abripi  neminem  fas  sit.  The  learned  editor  of  Ba» 
con's  Abridgment  says  that  his  researches  had  not  enabled  him  to  discover  at  what  par- 
ticular period  time  was  first  deemed  essential  to  the  off'ence;  but  that  it  must  have  been 
so  settled  before  the  reign  of  Ed.  6,  as  in  the  fourth  year  of  that  king  it  is  expressly  laid 

1  People  V.  Marks,  4  Parker  G.  R.  153;  Allen  v.  Sute,  40  Ala.  334. 
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-.         *Pursiiing  the  order  of  this  definition,  we  may  consider,  I.  Of  the  break- 

-l  ing  and  entering :  II.  Of  the  mansion-house :  III.  Of  the  time — namely,  the 
night :  I V.  Of  the  intent  to  commit  a  felony. 

I.  Notwithstanding  some  loose  opinions  to  the  contrary,  which  may  have  been 
formerly  entertained,  it  is  now  well  settled  that  both  a  breaking  and  entering  are 
necessary  to  complete  the  offence  of  burglary.(c) 

With  respect  to  the  breaking,  it  is  agreed  that  it  is  not  every  entrance  into  a 
house,  in  the  nature  of  a  mere  trespass,  which  will  be  sufficient,  or  satisfy  the 
language  of  the  indictment,  felonice  et  hurglariter  fregit,{d)  Thus,  if  a  man  enter 
into  a  house  by  a  door  or  window,  which  he  finds  open,  or  through  a  hole  wjiich 
was  made  there  before,  and  steal  goods ;  or  draw  goods  out  of  a  house  through  such 
door,  window,  or  hole,  he  will  not  be  guilty  of  burglary.((?)  There  must  either  be 
an  actual  breaking  of  some  part  of  the  house,  in  effecting  which  more  or  less  of 
actual  force  is  employed ;  or  a  breaking  by  construction  of  law,  where  an  entrance 
is  obtained  by  threats,  fraud,  or  conspiracy.* 

Where,  therefore,  a  cellar  window,  which  was  boarded  up,  had  in  it  a  round  aper- 
ture of  considerable  size,  to  admit  light  into  the  cellar,  and  through  this  aperture 
one  of  the  pritsoners  thrust  his  head,  and,  by  the  assistance  of  the  other  prisoner, 
he  thus  entered  the  house,  but  the  prisoners  did  not  enlarge  the  aperture  at  all;  it  • 
was  held  that  this  was  not  a  sufficient  breakin<r.(/)  So  where  a  hole  had  been  left 
in  the  roof  of  a  brew-house,  part  of  a  dwelling-house,  for  the  purpose  of  light,  and  it 
was  contended  that  an  enti-y  through  this  hole  was  like  an  entry  by  a  chimney  :  it 
was  held  that  this  was  not  a  sufficient  breaking.  Bosanquet,  J.,  "  The  entry  by  the 
chimney  stands  upon  a  very  different  footing;  it  is  a  necessary  opening  in  every 
house,  which  needs  protection ;  but  if  a  man  choose  to  leave  an  opening  in  the  wall 
or  roof  of  his  house,  instead  of  a  fastened  window,  he  must  take  the  consequences. 
The  entry  through  such  an  opening  is  not  a  breaking."(^) 

An  actual  breaking  of  the  house  may  be  by  making  a  hole  in  the  wall ;  by  fore- 
4cQ-i   ing  open  the  door ;  by  putting  back,  picking,  or  ^opening  the  lock  with  a 

-»  false  key;  by  breaking  the  window;  by  taking  a  pane  of  glass  out  of  the 
window,  either  by  taking  out  the  nails  or  other  fastenings,  or  by  drawing  or  bending 
them  back,  or  by  putting  back  the  leaf  of  a  window  with  an  instrument.  And  evea 
the  drawing  or  Hiling  up  the  latch,(^)  where  the  door  is  not  otherwise  fastened ; 
the  turning  the  key  where  the  door  is  locked  on  the  inside :  or  the  unloosing  any 
other  fastening  which  the  owner  has  provided,  will  amount  to  a  breaking. (i) 

Where  a  pane  of  glass  had  been  cut  for  a  month,  but  there  was  no  opening 
whatever,  as  every  portion  of  the  glass  remained  exactly  in  its  place,  and  the  pri- 

down  that  it  shall  not  be  adjudged  burglary,  ni»i  ou  U  in/reintUr  del  meason  est  per  noetem 
(Bro.  tit.  Corone,  pi.  185),  and  that  two  years  before, /^er  noctern  is  introdaced  (Id.  pi.  180), 
as  of  course  in  the  mention  of  the  offence  :  1  Bac.  Ab.  tit.  Burglary ^  539  (ed.  1807).  And 
see  3  lust.  <)5. 

(c)  1  Hawk.  P.  G.  c.  38,  s.  3 ;  1  Hale  551  ;  4  Blac.  Com.  226. 

{d)  3  Inst.  64;  1  Hawk.  P.  C.  c.  38,  s.  4 ;  1  Hale  551,  552. 

\e)  Id.  Ibid.  For  if  a  person  leaves  his  doors  or  windows  open,  it  is  bis  own  folly  and 
negligence;  and  if  a  man  enters  therein  it  is  no  burglary  :  4  Blac.  Com.  226. 

(/)  Rex  ».  Lewis,  2  C.  &  P.  628  (12  K.  C.  L.  R.),  Vaughan,  B. 

\g)  Rex  v.  Spriggs,  I  M.  k  R«b.  357. 

(A)  Owen's  case,  I  Lewin  35,  per  Bayley,  J.,  whether  it  be  an  outer  or  inner  door, 
and  see  Rex  v.  Lawrence,  4  G.  &  P.  231  (19  E.  G.  L.  R.),  and  Rex  v.  Jordan,  7  G.  &  P.  432 
(32  E.G.  L.  R.). 

(i)  1  Hale  552 ;  3  Inst.  64 ;  Sum.  80 ;  1  Hawk.  P.  G.  c.  38,  s.  6 ;  2  East  P.  G.  c.  15,  b.  3, 
p.  487. 

1  Gutting  and  tearing  down  a  netting  of  twine  which  is  nailed  to  the  top,  bottom,  and 
sides  of  a  glass  window,  so  as  to  cover  it,  and  entering  the  house  through  such  window, 
though  it  was  not  shut,  constitutes  a  sufficient  breach  and  entry  :  Gomm.  v,  Stephenson, 
8  Pick.  354. 

To  constitute  burglary  there  must  be  a  breaking,  removing,  or  putting  aside  of  some- 
thing material,  which  constitutes  a  part  of  the  dwelling-house,  and  is  relied  on  as  a  secu- 
<Tity  against  intrusion.  If  a  door  or  window  be  shut,  however,  it  is  sufficient,  though  it 
be  not  bolted  or  fastened:  State  v.  Boon,  13  Ired.  244.  See  also  Fisher  v.  State,  43  Ala. 
17  ;  State  v.  Wilson,  Gox  439  ;  Finch's  case,  14  Gratt.  643  ,*  State  v.  Reed,  20  Iowa  413. 


CHAP.  I.  §  I.]       Op  an  Actual  Breaking.  3 

Boner  was  both  seen  and  heard  to  put  his  hand  through  the  glass,  this  was  held  a 
sufficient  breaking. (J) 

So  where  a  window  opening  upon  hinges,  is  fastened  by  a  wedge,  so  that  pushing 
against  it  will  open  it,  it'  such  window  be  forced  open  by  pushing  against  it,  there 
will  be  a  sufficient  breaking.  The  prisoner  got  into  the  prosecutor's  cellar,  by  lifting 
up  a  heavy  grating,  and  into  his  house  by  forcing  open  a  window  which  opened  on 
hinges,  and  was  fastened  by  two  nails,  which  acted  as  wedges,  but  would  open  by 
pushing :  upon  a  case  reserved,  the  judges  held  the  forcing  open  the  window  to  be 
a  sufficient  breaking. (^)  So  pulling  down  the  sash  of  a  window  is  a  breaking, 
though  it  has  no  fastening,  and  is  only  kept  in  its  place  by  the  pulley  weight :  and 
it  makes  no  difference  that  there  is  an  outer  shutter  which  is  not  closed.  The 
prisoner  entered  a  house  by  pushing  down  the  upper  sash  of  a  window,  which  had 
no  fastening,  and  was  kept  in  its  place  by  the  pulley  weight  only.  There  was  an 
outer  shutter,  but  it  was  not  put  to  A  case  was  reserved  upon  the  question, 
whether  the  pushing  down  the  sash  was  a  breaking,  and  all  the  judges  were  unani- 
mous that  it  was.(^) 

So  raising  a  window,  which  is  shut  down  close,  but  not  fastened,  is  a  breaking, 
although  there  be  a  hasp,  which  could  have  been  fastened  to  keep  the  window 
down.(m) 

But  if  a  window  be  partly  open,  but  not  sufficiently  so  as  to  admit  a  person,  the 
raising  it  higher,  so  as  to  admit  a  person,  is  not  a  breaking.  The  prisoner  was  seen 
very  near  a  window,  which  in  the  morning  had  been  shut  quite  down,  but  when  the 
prisoner  was  seen  was  raised  about  a  couple  of  inches,  and  he  immediately  after- 
wards threw  the  sash  quite  up,  and  entered :  and  upon  a  case  reserved  the  judges 
were  unanimous  that  this  was  not  a  breaking.(n)  But  where  a  square  of  glass  in  a 
kitchen  window,  through  which  the  prisoners  entered,  had  been  previously  broken 
by  accident,  and  half  of  it  was  out  at  the  time  when  the  prosecutor  left  the  house, 
and  the  aperture  was  sufficient  to  admit  a  hand,  but  not  to  enable  a  person  to  put 
his  arm  in,  so  as  to  undo  the  fastening  of  the  casement,  and  one  of  the  prisoners 
thrust  his  arm  through  the  aperture,  thereby  breaking  out  the  residue  of  the  square, 
and  having  so  done,  he  removed  the  fastening  of  the  casement;  Alderson,  B.,  and 
^Patteson,  J.,  entertaining  a  doubt,  from  the  difficulty  they  had  to  distinguish  r^^M 
satisfactorily  the  case  of  enlarging  a  hole  already  existing,  from  the  enlarging  ^ 
an  aperture,  by  lifting  up  further  the  sash  of  a  window,  in  the  preceding  case,  sub- 
mitted the  case  to  the  judges,  who  were  unanimously  of  opinion  that  this  was  a  suffi- 
cient breaking,  not  by  breaking  the  residue  of  the  pane,  but  by  unfastening  and 
opening  the  window  :(o)  and  it  has  since  been  laid  down  as  clear  law  that  a  person, 
who,  on  finding  a  hole  in  a  door  or  pane  of  glass,  puts  his  hand  in  through  the  hole 
to  remove  the  fastening  of  the  door  or  window,  and  so  gains  admittance  into  the 
premises,  is  guilty  of  a  breaking  into  the  house.(/>) 

It  was  once  doubted  whether  a  thief,  getting  into  a  house  by  creeping  down  the 
chimney,  could  be  found  guilty  of  burglary,  as  the  house,  being  open  in  that  part, 
could  not  be  said  to  have  been  actually  broken  ;(g)  but  it  was  ailerwards  agreed, 
that  such  an  entry  into  a  house  will  amount  to  a  breaking,  on  the  ground,  that  the 
house  is  as  much  closed  as  the  nature  of  things  will  permit. (r)^ 

if)  Reg.  V.  Bird,  9  C.  &  P.  44  (38  E.  C.  L.  R.),  BoBanquet,  J. 

(At)  Rex  v.  Hall,  R.  k  R.  355. 

(I)  Rex  V.  Haines,  R.  k  R.  451. 

(m)  Rex  V.  Hyams,  7  C.  &  P.  441  (32  E.  C.  L.  R.),  Park,  J.  A.  J.,  and  Coleridge,  J. 

(n)  Rex  9.  Smith,  R.  k  M.  C.  G.  R.  176. 

(o)  Rex  V.  Robinson,  R.  k  M.  G.  G.  R.  327. 

(p)  Ryan  V.  Shilcock,  7  Exc.  72,  per  Curiam. 

{q)  I  Hale  552,  where  the  learned  author  says  that  he  was  doubtful  whether  it  was  bur- 
glary, and  so  were  some  others ;  but  that  upon  examination  it  appeared  that  in  the  creep- 
ing down  of  the  prisoner,  some  of  the  bricks  of  the  chimney  were  loosened,  and  fell  down 
in  the  room,  which  put  it  out  of  question  ;  and  direction  was  given  to  6nd  it  burglary. 

(r)  Crompt.  32  (b) :  Dalt.  263  j  1  Hawk.  P.  C.  c.  38,  s.  6;  2  East  P.  C.  c.  15,  s.  2, 
p.  485. 

1  Stote  V.  Willis,  7  Jones  (Law )r  190;  Vonaken  v.  State,  36  Ala.  281. 
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Getting  into  the  chimney  of  a  house  is  a  sufficient  breaking  and  entering  to  con- 
stitute burglary,  though  the  party  does  not  enter  any  of  the  rooms  of  the  house. 
The  prisoner  got  in  at  the  top  of  a  chimney,  and  got  down  to  just  above  the  mantle- 
piece  of  a  room  on  the  ground  floor.  A  case  was  reserved  upon  the  question, 
whether  this  was  a  breaking  and  entering  of  the  dwelling-house ;  and  two  of  the 
judges  thought  it  was  not,  because  the  party  could  not  be  considered  as  being  in  the 
dwelling-house,  not  having  got  below  the  chimney-piece ;  but  the  ten  other  judges 
held  otherwise,  on  the  ground  that  the  chimney  was  part  of  the  dwelling-house,  that 
the  getting  in  at  the  top  was  a  breaking  of  the  dwelling-house,  and  that  the  lowering 
himself  by  the  party  was  an  entry  within  the  dwelling-house.(«) 

A  case  is  reported,  in  which  the  breaking  was  holden  to  be  sufficient,  -though 
there  was  no  interior  fastening  to  the  doors  which  were  opened.  The  place  which 
the  prisoner  entered  was  a  mill,  under  the  same  roof,  and  within  the  same  curtilage, 
as  the  dwelling-house :  through  the  mill  there  was  an  open  entrance,  or  gateway, 
capable  of  admitting  wagons,  and  intended  for  the  purpose  of  loading  them  more 
easily  with  flour  by  means  of  a  large  aperture  or  hatch,  over  the  gateway,  conununi- 
eating  with  the  floor  above ;  and  this  aperture  was  closed  by  folding  doors  with 
hinges,  which  fell  over  it,  and  remained  closed  by  their  own  weight,  but  without 
any  interior  fastening;  so  that  persons  on  the  outside,  under  the  gateway,  could 
push  them  open  at  pleasure,  by  a  moderate  exertion  of  strength.  The  prisoner 
entered  the  mill  in  the  night,  by  so  pushing  open  the  folding  doors,  with  the  inten- 
tion of  stealing  flour;  and  Buller,  J.,  held  this  to  be  a  sufficient  breaking.(^) 
^^1       *But  doubts  were  entertained  whether  Itfting  up  the  trap-door  or  flap  of  a 

-■  cellar,  which  was  kept  down  solely  by  its  own  weight,  was  a  sufficient  breaking; 
such  trap-door  or  flap  being  used  for  the  purpose  only  of  taking  in  liquors  to  the 
cellar,  and  not  as  a  common  entrance  for  persons.  I'he  prisoner  was  indicted  for 
stealing  some  bottles  of  wine  in  a  dwelling-house,  and  ailerwards  burglariously 
breaking  out  of  the  house.  The  wine  was  taken  from  a  bin,  in  the  cellar  of  the 
house,  which  was  a  public-house,  and  removed  by  the  prisoner  from  the  bin  to  the 
trap-door,  or  flap  of  the  cellar,  in  getting  out  of  which  he  was  apprehended.  The 
cellar  was  closed  on  the  outside,  next  the  street,  only  by  the  flap,  which  had  bolts 
belonging  to  it,  for  the  purpose  of  bolting  it  on  the  inside,  and  was  of  considerable 
size,  being  made  to  cover  the  opening  through  which  the  liquors  consumed  in  the 
public-house  were  usually  let  down  into  the  cellar.  The  flap  was  not  bolted  on  the 
night  in  question ;  but  it  was  proved  to  have  been  down ;  in  which  situation  it  would 
remain,  unless  raised  by  considerable  force.  When  the  prisoner  was  first  discovered, 
his  head  and  shoulders  were  out  of  the  flap;  and  upon  an  attempt  being  made  to 
lay  hold  of  him,  he  made  a  spring,  got  quite  out,  and  ran  away,  when  the  flap  fell 
down,  and  closed  in  its  way,  by  its  own  weight.  Upon  this  evidence  the  question 
was  reserved,  whether  there  was  a  sufficient  breaking  to  constitute  the  crime  of  bur- 
glary ;  and  the  twelve  judges  were  divided  in  opinion  as  to  this  being  a  sufficient 
breaking,  (tt) 

But  it  has  since  been  held,  that  liiling  up  the  flap  of  a  cellar,  which  was  kept 
down  by  its  own  weight,  is  a  sufficient  breaking,  although  such  flap  may  have  been 
occasionally  fastened  by  nails,  and  was  not  so  fastened  at  the  time  the  entry  was 
made.  The  prisoner  entered  into  a  cellar,  by  raising  up  a  flap-door,  which  let  down, 
and  had  from  time  to  time  been  fastened  with  nails,  when  the  cellar  was  not  wanted 
to  keep  coals  in :  and  the  jury  found  upon  the  evidence  that  it  was  not  nailed  down 
on  the  night  the  prisoner  entered ;  it  was  held,  on  a  case  reserved,  that  there  was  a 
sufficient  breaking.(t7) 

The  book,  22  Assiz.  95,  in  which  burglary  is  defined  as  the  breaking  of  houses, 
churches,  walls,  courts,  or  gates,  in  time  of  peace,  is  referred  to  by  Lord  Hale,  as 
seeming  to  lead  to  the  conclusion,  that  where  a  man  has  a  wall  about  his  house  for 
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Rex  V.  Brice,  R.  k  R.  450. 
Brown's  case,  2  East  P.  G.  c.  15,  s.  3,  p.  48Y. 
[u)  Callan's  case,  cor.  Lord  Ellenboroagh,  C.  J. ;  MS.,  Bayley,  J.,  and  R.  &  R.  157.  This 
case  approaches  very  closely  to  Brown's  case,  anUf  p.  4. 

(v)  Rex  V.  Russell,  R.  k  M.  C.  G.  R.  377.    This  case  seems  to  overrale  Rex  v,  Lawrence, 
if^Q,  p.  8. 
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ite  safeguard,  if  a  thief  should  in  the  night-time  break  such  wall,  or  the  gate 
thereof,  and  finding  the  doors  of  the  house  open,  should  enter  the  house,  it  would 
be  burglary;  though  it  would  be  otherwise  if  the  thief  should  get  over  the  wall  of 
the  court,  and  so  enter  through  the  open  doors  of  the  house.(io)  But  upon  this  it 
has  been  remarked,  that  the  doctrine  referred  to  by  Lord  Hale  was  anciently  under- 
stood only  as  relating  to  the  walls  or  gates  of  a  city;  and  did  not,  therefore,  support 
his  condusion,  when  he  applied  it  to  the  wall  of  a  private  house.(x)  And  the  dis- 
tinction between  breaking  and  coming  in  over  the  gate  or  wall  is  spoken  *of  by  p^^ 
an  able  writer,  as  being  over-refined;  for  if,  as  he  observes,  the  gate  or  wall  be  •- 
part  of  the  mansion,  for  the  purpose  of  burglary,  and  be  inclosed  as  much  as  the 
nature  of  the  thing  will  admit  of,  it  seems  to  be  immaterial  whether  it  be  broken  or 
overleaped,  and  more  properly  to  fall  under  the  same  consideration  as  the  case  of  a 
chimney;  and  that  if  it  be  not  part  of  the  mansion-house  for  this  purpose,  then 
whether  it  be  broken  or  not  is  equally  immaterial,  as  in  neither  case  will  it  amount 
to  burglary.(y) 

A  door,  wall,  or  other  fence,  forming  part  of  the  outward  fence  of  the  curtilage 
and  opening  into  no  building,  but  into  the  yard  only,  was  held  not  to  be  such  a  part 
of  the  dwelling-house  as  that  the  breaking  thereof  would  constitute  burglary ;  and 
it  was  held  to  make  no  difference  that  the  door  broken  was  the  entrance  to  a  covered 
gateway,  and  that  some  of  the  buildings  belonging  to  the  dwelling-house  and  within 
the  curtilage,  were  over  the  gateway,  and  that  there  was  a  hole  in  the  ceiling  of  the 
gateway,  for  taking  up  goods  into  the  building  above.  The  prosecutor  had  a  dwell- 
ing-house, warehouses,  and  other  buildings,  and  a  yard;  the  entrance  into  the  yard 
was  through  a  pair  of  gates,  which  opaned  into  a  covered  way;  over  this  way  were 
some  of  the  warehouses,  and  there  was  a  loop-hole  and  crane  over  the  gates,  to  admit 
of  goods  being  craned  up ;  and  there  was  also  a  trap-door  in  the  roof  of  the  covered 
way;  there  was  free  communication  from  the  warehouses  to  the  dwelling-house:  the 
prisoners  broke  open  the  gates  in  the  night,  with  intent  to  steal,  and  entered  the 
yard,  but  did  not  enter  any  of  the  buildings;  and  upon  a  case  reserved,  the  judges 
were  unanimous,  that  the  outward  feuce  of  the  curtilage,  not  opening  into  any  of 
the  buildings,  was  no  part  of  the  dwelling-house.(2)  So  an  area  gate,  opening  into 
the  area  only,  is  not  such  part  of  the  dwelling-house,  that  the  breaking  of  the  gate 
will  be  burglary,  if  there  be  any  door  or  fastening  to  prevent  persons  in  the  area 
from  entering  the  house,  although  such  door  or  other  fastening  may  not  be  secured 
at  the  time.  The  prisoners  opened  an  area  gate  in  a  street  in  London,  and  entered 
the  heuse  through  a  door  in  the  area,  which  happened  to  be  open,  but  which  was 
always  fastened  when  the  family  went  to  bed,  and  was  one  of  the  ordinary  barriers 
against  thieves.  Having  stolen  in  the  house  to  the  value  only  of  39«.,  a  question 
was  made,  whether  the  breaking  the  area  gate  was  breaking  the  dwelling  house  so  as 
to  constitute  burglary;  and  as  there  was  no  free  passage  in  time  of  sleep  from  the 
area  into  the  house,  the  judges  held  unanimously  that  the  breaking  was  not  a  break- 
ing of  the  dwelling-house. (a) 

Where  the  prisoner  broke  open  a  box,  used  as  a  shutter-box,  which  partly  pro- 
jected from  the  wall  of  the  house,  and  adjoined  one  side  of  the  window  of  the  shop, 
which  side  of  the  window  was  protected  by  wooden  panelling,  lined  with  plates  of 
iron ;  it  was  held  that  the  shutter-box  was  no  part  of  the  dweHing-house.(6) 

^The  breaking  requisite  to  constitute  a  burglary  is  not  confined  to  the  external   p^,- 
parts  of  the  house,  but  may  be  of  an  inner  door,  after  the  offender  has  entered   *- 
by  means  of  a  part  of  the  house  which  he  has  found  open.     Thus,  if  A.  enters  the 
house  of  B.  in  the  night-time,  the  outward  door  being  open,  or  by  an  open  window, 
and,  when  within  the  house,  turn  the  key  of  a  chamber  door,  or  unlatch  it,  with 

(v)  1  Hale  559. 

(z)  Note  (n),  1  Hale  559,  ed.  1800. 

(tf)  2  East  P.  C.  c.  15,  8.  3,  p.  488. 

[2)  Rex  V.  Bennett,  MS.,  Bayley,  J.,  and  R.  &  R.  289. 

[a)  Rex  V,  Davis,  MS.,  Bayley,  J.,  R.  k  R.  322. 

[b)  Rex  V.  Paine,  7  C.  &  P.  135  (32  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  Park,  J.  A.  J., 
Bolland,  B.,  Sir  J.  Cross.  The  whole  facts  in  the  report  are  inserted.  It  is  not  stated 
whether  the  box  had  any  commaoication  with  the  inside  of  the  house,  or  whether  the 
breaking  was  such  as  to  make  an  opening  into  the  inside  of  the  house.     G.  S.  G. 
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intent  to  steal,  this  will  be  burglary.(c)  So  where  the  prisoners  went  into  the  house 
of  the  cook  at  Sergeant's  Inn,  in  Fleet-street,  to  eat,  and  taking  their  opportunity, 
slipped  up  stairs,  picked  open  the  lock  of  a  chamber  door,  broke  open  a  chest,  and 
stole  plate,  it  was  agreed  that  the  picking  open  the  lock  of  a  chamber  door  ousted 
them  of  their  clergy,  though  the  breaking  open  the  chest  would  not  have  done 
so.(rf)  And  it  will  also  amount  to  burglary  if  a  servant  in  the  night-time  open  the 
chamber  door  of  his  master  or  mistress,  whether  latehed  or  otherwise  fastened,  and 
enter  for  the  purpose  of  committing  murder  or  rape,  or  with  any  other  felonious 
design;  or  if  any  other  person,  lodging  in  the  same  house,  or  in  a  public  inn,  open 
and  enter  another's  door,  with  such  evil  intent.(e)  But  it  has  been  questioned 
whether,  if  a  lodger  in  an  inn  should,  in  'the  night-time,  open  his  chamber  door, 
steal  goods,  and  go  away,  the  offence  would  be  burglary ;  on  the  ground  of  his 
having  a  kind  of  special  property  and  interest  in  his  chamber,  and  the  opening  of 
his  own  door  being  therefore  no  breaking  of  the  innkeeper's  house. (/) 

It  is  clear  that  the  breaking  open  of  a  chest,  or  box,  by  a  thief  who  has  entered 
by  means  of  an  open  door  or  window,  is  not  a  kind  of  breaking  which  will  constitute 
burglary,  because  such  articles  are  no  part  of  the  house.(j7)  But  the  question  with 
respect  to  the  breaking  of  cupboards,  and  other  things  of  a  like  kind,  when  affixed 
to  the  freehold,  has  been  considered  as  more  doubtful.  Thus,  at  a  meeting  of  the 
judges,  upon  a  special  verdict,  to  consider  the  point,  whether  breaking  open  the 
door  of  a  cupboard  let  into  the  wall  of  the  house  were  burglary  or  not,  it  appears 
that  they  were  divided  upon  the  question.(A)  But  Lord  Hale  says,  that  such 
breaking  is  not  burglary  at  common  ltiW.(i*)  And  Foster,  J.,  thinks  that  with 
regard  to  cupboards,  presses,  lockers,  and  other  fixtures  of  the  like  kind,  a  distinction 
should  be  tiiken,  in  favor  of  life,  between  cases  relative  to  mere  property,  and  such 
wherein  life  is  concerned.  He  says,  "In  questions  between  the  heir  or  devisee,  and 
the  executor,  those  fixtures  may,  with  propriety  enough,  be  considered  as  annexed 
to,  and  parts  of  the  freehold.  The  law  will  presume,  that  it  was  the  intention  of 
^n-i   the  owner,  under  whose  bounh/  the  executor  *claim8,  that  they  should  be  so 

^  considered,  to  the  end  that  the  house  might  remain  to  those  who  by  operation 
of  law,  or  by  his  bequest,  should  become  entitled  to  it,  in  the  same  plight  he  put  it, 
or  should  leave  it,  entire  and  undefaced.  But  in  capital  cases,  I  am  of  opinion  that 
such  fixtures  which  merely  supply  the  place  of  chests,  and  other  ordinary  utensils  of 
households,  should  be  considered  in  no  other  light  than  as  mere  Uiovables,  partaking 
of  the  nature  of  those  utensils,  and  adapted  to  the  same  use."(y) 

Though  it  was  said  to  be  the  law,  that  the  entering  into  the  house  of  a  person, 
without  breaking  it,  with  an  intent  to  commit  some  felony,  and  afterwards  breaking 
the  house  in  the  night-time  to  get  out,  was  burglary ;  yet,  the  doctrine  was  ques- 
tioned by  great  authority  :{k)  and  it  was  thought  expedient  to  remove  the  doubt  by 
legislative  enactment.  This  was  done  by  the  12  Anne,  stat.  1,  c.  7,  s.  8,  and  the  7 
&  S  Geo.  4,  c.  29,  s.  11,  now  repealed,  and  the  24  &  25  Vict.  o.  96,  s.  51,  declares, 

(e)  1  Hale  553 ;  I  Hawk.  P.  G.  c.  38,  s.  6 ;  Johnson'8  case,  2  East  P.  G.  c.  15,  s.  4, 
p.  288. 

(d)  Anon.,  1  Hale  524. 

(c)  1  Hale  553,  554  ;  4  Blac.  Com.  227;  Binglose's  case,  2  W.  k  M. ;  MS.,  Denton,  cited 
2  East  P.  C.  c.  15,  s.  4,  p.  488;  Gray's  case,  1  Str.  481;  Sum.  82,  84;  Bac.  Abr.  tit.  Bur- 
fflary  (A.) ;  Reji^.  v.  Wenmoutb,  8  Cox  C.  C.  348.  Keating,  J.,  where  a  servant  burst  open 
the  door  of  a  shop  in  the  night  in  order  to  steal  money  from  the  till. 

(/)  1  Hale  554.  But  upon  this  it  is  observed,  that  if  another  person  should  open  such 
lodger's  door  burglariously,  it  must  be  laid  to  be  the  mansion  of  the  inn-keeper,  and  that 
a  guest  may  commit  larceny  of  the  things  delivered  to  his  charge:  2  East  P.  G  c.  15,  s. 
4,  p.  488,  and  see  Reg.  v.  Wheeldon, />o*i,  note  (m). 

{ff)  1  Hale  523,  524,  555  ;   I  East  P.  C.  C.  15,  s.  5,  p.  488,  489. 

(A)  Post.  108,  citing  MS.,  Denton. 

U)  1  Hale  527. 

(y )  Post  109.     And  see  2  East  P.  C.  c.  15,  s.  5,  p.  489. 

(*)  By  Lord  Holt  and  Trevor,  C.  J.,  in  Clarke's  case,  2  East  P.  C.  c.  15,  s.  6,  p.  490. 
and  the  question  is  also  stated  in  1  Hale  554,  where  he  says,  <^  If  a  man  enter  in  the  night- 
time by  the  doors  open,  with  the  intent  to  steal,  and  is  pursued,  whereby  he  opens  ano- 
ther door  to  make  his' escape :  this,  I  think,  is  not  burglary,  against  the  opinion  of  Dalt. 
p.  253  (new  edit.  p.  487),  out  of  Sir  Francis  Bacon  ;  ior /regit  et  exivit,  non /regit  et  intravit,*^ 
Lord  Bacon  thought  it  was  burglary  :  Elem.  65. 
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that  '^  whosoever  shall  enter  the  dwell iD«:-house  of  another  with  intent  to  commit 
any  felony  therein,  or  being  in  such  dwelling-house,  shall  commit  any  felony  therein, 
and  shall  in  either  case  break  out  of  the  said  dwelling-house  in  the  night,  shall  be 
deemed  guilty  of  burglary."(?) 

If  a  person  commits  a  felony  in  a  house,  and  breaks  out  of  it  in  the  night-time, 
this  is  a  burglary,  although  he  might  have  been  lawfully  in  the  house ;  if,  there- 
fore, a  lodger  has  committed  a  larceny  in  the  house,  and  in  the  night-time  even  lifts 
a  latch  to  get  out  of  the  house  with  the  stolen  property,  this  is  a  burglariously 
breaking  out  of  the  house.(w)* 

It  has  been  held  that  getting  out  of  a  house  by  pushing  up  a  new  trap-door, 
which  was  merely  kept  down  by  its  own  weight,  and  on  which  fastenings  had  not  at 
that  time  been  put,  but  the  old  trap-door,  for  which  this  new  one  was  substituted, 
had  been  secured  by  fastenings,  was  not  a  sufficient  breaking  out  of  the  house. (n) 

Having  mentioned  these  points  relating  to  an  actual  breaking,  we  may  now  inquire 
concerning  a  breaking  by  construction  of  law,  where  an  entrance  is  obtained  by 
threats,  fraud,  or  conspiracy. 

Where  in  consequence  of  violence  commenced  or  threatened  in  order  to  obtain 
entrance  to  a  house,  the  owner,  either  from  apprehension  of  the  violence,  or  in 
order  to  repel  it,  opens  the  door,  and  the  thief  enters,  such  entry  will  amount  to 
a  breaking  in  law  :(o)  for  which  some  have  given  us  as  a  reason  that  the  opening  of 
the  door  by  the  owner,  being  occasioned  by  the  felonious  attempt  of  the  thief,  is  as 
much  imputable  to  him  as  if  it  had  been  actually  done  *by  his  own  hands.(^)  ^^ 
Where  the  evidecce  was,  that  the  family  within  the  house  were  forced  by  *■ 
threats  and  intimidation,  to  let  in  the  offenders,  Thomson,  B.,  told  the  jury,  that 
although  the  door  was,  literally,  opened  by  one  of  the  family,  yet  if  such  opening 
proceeded  from  the  intimidations  of  those  who  were  without,  and  from  the  force 
that  bad  been  used,  knocking  at  and  breaking  the  windows,  calling  out  and  insist- 
ing upon  the  door  being  opened,  and  firing  of  guns,  if  under  these  circumstances  the 
persons  within  were  induced  to  open  the  door,  it  was  as  much  a  breaking  by  those 
who  made  use  of  such  intimidations  to  prevail  upon  them  so  to  open  it,  as  if  they 
had  actually  burst  the  door  open.(^)  But  if,  upon  a  bare  assault  upon  a  house,  the 
owner  fling  out  his  money  to  the  thieves,  it  will  not  be  burglary  ;(r)  though  if  the 
uoney  were  taken  up  in  the  owner^s  presence,  it  is  admitted  that  it  would  be 
iobbery.(«)  And  though  the  assault  were  so  considerable  as  to  break  a  hole  in  the 
house ;  yet  if  there  were  no  entry  by  the  thief,  but  only  a  carrying  away  of  the 
money  thrown  aut  to  him  by  the  owner,  the  offence  could  not,  it  should  seem,  be 
burglary,  though  certainly  robbery.  (<) 

Where  an  act  is  done,  in  /ratidem  Ugis,  the  law  gives  no  benefit  thereof  to  tht; 
party.     Thus  if  thieves,  having  an  intent  to  rob,  raise  hue  and  cry,  and  bring  the 

{I)  This  clause  is  taken  from  the  7  k  Geo.  4,  c.  29,  s.  11,  and  9  Geo.  4,  c.  55,  s.  II  (I). 

(«)  Reg  V.  Wheeldon,  8  C.  &  P.  747  (34  E.  C.  L.  R.),  Erskine,  J. 

(n)  Rex  V.  Lawrence,  4  G.  &  P.  231  (19  E.  G.  L.  R.),  BoUand,  B.  Unless  a  breaking  out 
of  a  house  can  be  distinguished  from  breaking  into  a  house,  this  case  seems  overruled  by 
Rex  V.  Russell,  ante,  p.  5,  note  (v).     See  Jervis'  Archb.  8  ed.  309.     G.  S.  G. 

(o)  Grompt.  32  (a) ;  1  Hale  553  ;  2  East  P.  G.  c.  15,  s.  2,  p.  486. 

\p)  1  Hawk.  P.  G.  c.  38,  s.  7. 

\<j)  Rex  p.  Swallow,  Thomson,  B.,  York,  January,  1813,  MS.,  Bayley,  J.  The  prisoners 
were  convicted  and  executed. 

(r)  1  Hawk.  P.  G.  c.  38,  s.  3. 

(«)  Sum.  81.     2  East  P.  G.  c.  15,  s.  2,  p.  486. 

(i)  1  Hale  555,  but  he  sajs,  that  some  have  held  it  burglary,  though  the  thief  never 
entered  the  house ;  and  thai  it  is  reported  to  have  been  so  adjudged  by  Saunders,  Ghief 
Baron,  Grompt.  31  6.  Lord  Hale  subjoins  to  this  doctrine  iamen  quaere^  and  certainly,  as  a 
part  of  the  statement  of  the  case  is,  that  there  was  no  entry  into  the  house,  and  as  an  entry 
ia,  as  will  be  presently  shown,  as  essential  a  part  of  the  offence  as  the  breaking,  it  seems 
difficult  to  discover  the  ground  on  which  it  could  have  been  ruled  to  be  burglary.  The 
editor  of  Lord  Hale  (ed.  ISOO),  states  in  a  note,  that  it  was  adjudged  by  Montague,  Ghief 
Justice  of  the  G.  B.,  and  that  Saunders  only  related  it. 


I  A  guest  at  a  hotel  who  breaks  into  another  room  is  guilty  of  burglary  :  State  v.  Glark, 
42  Verm.  629. 
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constable,  to  whom  the  owner  opens  the  door,  and  they,  when  they  come  in,  bind 
the  constable,  and  rob  the  owner,  it  is  burglary. (u)  And,  upon  the  same  principle, 
the  getting  possession  of  a  dwelling-house  by  a  judgment  against  the  casual  ejector, 
obtained  by  false  affidavits,  without  any  color  of  title,  and  then  rifling  the  house, 
was  ruled  to  be  within  the  statute  against  breaking  the  house,  and  stealing  the 
goods  therein. (t?)  So  if  a  man  go  to  a  house  under  pretence  of  haying  a  search 
warrant,  or  of  being  authorised  to  make  a  distress,  and  by  these  means  obtain  admit- 
tance, it  is,  if  done  in  the  night  time,  a  sufficient  breaking  and  entering  to  constitute 
burglary,  or,  if  done  in  the  day  time,  house-breaking. (w) 

If  admission  to  a  house  be  gained  by  fraud,  not  carried  on  under  the  cloak  of 
legal  process,  as  by  a  pretence  of  business,  it  will  also  amount  to  a  breaking  by  the 
construction  of  law.  Accordingly  it  was  adjudged,  that  where  thieves  came  to  a 
house  in  the  night-time,  with  intent  to  commit  a  robbery,  and  knocked  at  the  door, 
pretending  to  have  business  with  the  owner,  and,  being  by  such  means  let  in, 
robbed  him,  they  were  guilty  of  burglary  (x)  And  so  where  some  persons  took 
^^^1  lodgings  in  a  house,  and  afberwards,  *at  night,  while  the  people  were  at 
-^  prayers,  robbed  them ;  it  was  considered,  that  the  entrance  into  the  house 
being  gained  by  fraud,  with  intent  to  rob,  the  offence  was  burglary. (y)  For  the 
law  will  not  endure  to  have  its  justice  defrauded  by  such  evasions.(2)* 

A  case  is  also  reported,  where  the  entrance  to  the  house  was  gained  by  deluding 
a  boy  who  had  the  care  of  it  It  appeared  upon  the  evidence,  that  the  prisoner  was 
acquainted  with  the  house,  and  knew  that  the  family  were  in  the  country ;  and  that 
upon  meeting  with  the  boy  who  kept  the  key,  she  desired  him  to  go  with  her  to 
the  house;  and,  by  way  of  inducement,  promised  him  a  pot  of  ale.  The  boy 
accordingly  went  with  her,  opened  the  door,  and  let  her  in  ;  upon  which  she  sent 
him  for  the  pot  of  ale,  and,  when  he  was  gone,  robbed  the  house,  and  went  away. 
And  this  being  in  the  night-time,  it  was  adjudged  that  the  prisoner  was  clearly 
guilty  of  burglary. (a)  ' 

The  breaking  may  also  be  by  conspiracy.  Thus  where  a  servant  conspired  with 
a  thief  to  let  him  into  his  master's  house  to  commit  a  robbery,  and  in  consequence 
of  such  agreement,  opened  the  door  or  window  in  the  night-time,  and  let  him  in ; 
this,  according  to  the  better  opinion,  was  considered  to  be  bui^lary  in  both  the  thief 
and  the  serYant.(6)  And  this  doctrine  is  confirmed  by  a  subsequent  decision. 
Two  men  were  indicted  for  burglary  ]  and,  upon  the  evidence,  it  appeared,  that  one 
of  them  was  a  servant  in  the  house  where  the  offence  was  committed;  that  in  the 
night-time  he  opened  the  street  door,  let  in  the  other  prisoner,  and  showed  him  the 
sideboard,  from  whence  the  other  prisoner  took  the  plate  ;  that  he  then  opened  the 
door,  and  let  the  other  prisoner  out;  did  not  go  out  with  him,  but  went  to  bed. 

(u)  3  Inst.  64  ;  1  Hale  652,  553;  Sum.  81  ;  Grompt.  32  6.;  Eel.  44,  82;  1  Hawk.  P.  G.  c. 
38,  8.  10  ;  4  Blac.  Com.  226. 

(v)  Farre*8  case.  Kel.  43. 

(w)  Per  Cur.  in  Gascoigne's  case,  1  Leach  284. 

(x)  Le  Mott's  case,  Kel.  42 ;  1  Hawk.  P.  C.  c.  38,  s.  8. 

(y)  Cassy's  case,  Kel.  62,  63  ;  1  Hawk.  P.  G.  c.  38,  s.  9,  referred  to  hj  the  Court,  in  giving 
judgment  in  Semple's  case,  1  Leach  424. 

(z)  1  Hawk.  P.  C.  c.  38,  s.  9 ;  4  Blac.  Com.  227 ;  2  East  P.  G.  c.  15,  s.  2,  p.  485. 

(a)  Rex  t;.  Hawking,  1  East  P.  C.  c.  15,  s.  2,  p.  485,  cited  from  MS.,  Tracy,  80,  and  MS., 
Sum. 

(6)  1  Hale  553  ;  1  Hawk.  P.  G.  c.  38,  s.  14;  4  Blac.  Com.  227.  In  Dalt.  c.  99,  p  253 
(later  ed.  p.  487),  it  is  supposed  only  to  be  larceny  in  the  servant;  but,  Lord  Hale  says,  it 
seems  to  be  burglarj'-  in  both,  for  if  it  be  burglary  in  the  thief,  it  must  needs  be  so  in  the 
servant,  because  he  is  present  and  aiding  the  thief  to  commit  a  burglary. 

1  There  cannot  be  a  constructive  breaking  so  as  to  constitute  burglary  by  enticing  the 
owner  out  of  his  house  by  fraud  and  circumvention  and  thus  inducing  him  to  open  the 
door,  unless  the  entry  of  the  trespasser  be  immediate,  or  in  so  short  a  time  that  the  owner 
or  his  famil}'  has  not  the  opportunity  of  re-fastening  the  door.  Thus,  where  the  owner, 
by  the  stratagem  of  the  trespasser,  was  decoyed  to  a  distance  from  his  house,  leaving  his 
door  unfastened  and  his  family  neglected  to  fasten  it  after  his  departure,  and  the  tres- 
passer, at  the  expiration  of  about  tifteen  minutes,  entered  the  house  without  breaking  any 
part,  but  through  the  unfastened  door,  with  intent  to  commit  felony,  it  was  held  that  this 
was  not  burglary :  State  v.  Henry,  9  Ired.  463. 
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And  upon  these  facts  being  found  speoiallj,  all  the  judges  were  of  opinion ,  that 
both  the  prisoners  were  guilty  of  burglary ;  and  they  were  accordingly  executed.(c) 

On  an  indictment  for  burglary  and  stealing  plate  against  Johnson  and  Jones,  it 
appeared  that  the  groom  of  the  prosecutor  met  Jones,  who  proposed  to  him  to  rob 
his  master  of  his  plate,  and  they  agreed  to  meet  again  on  a  future  day.  The  groom, 
in  the  mean  time,  told  a  policeman,  and,  his  master  being  out  of  town,  agreed  to 
act  under  the  direction  of  the  police  in  order  to  detect  Jones ;  he  accordingly  met 
Jones,  and  also  Johnson,  and  it  was  arranged  that  the  groom  should  get  the  other 
servants  out  of  the  way,  and  admit  the  prisoners  on  a  future  eveniog.  On  that 
evening  several  policemen  were  secreted  in  the  house,  and  the  groom  then  went  and 
fetched  Johnson  to  the  house ;  the  groom  lifted  the  latch  of  the  kitchen  door,  and 
let  Johnson  in.  Johnson  went  up  stairs,  and,  as  he  was  about  to  open  the  door  of 
the  room  where  the  prosecutor's  iron  *chest  was  deposited,  he  was  secured  by  ^^^  ^ 
the  police,  and  locked  up  in  a  room.  A  few  minutes  afterwards  the  groom  *- 
brought  Jones  to  the  house,  and  let  him  in  by  opening  the  door  for  him.  Jones 
went  into  the  back  kitchen,  and  took  from  it  the  plate  basket  containing  the  plate  in 
question.  It  was  held  that  there  was  no  such  breaking  as  to  constitute  a  burglary ; 
for,  though  the  groom  appeared  to  concur  with  the  prisoners,  he  really  did  not  so 
concur,  and,  in  acting  under  the  directions  of  the  police,  he  must  be  taken  to  be 
acting  under  the  directions  of  the  prosecutor,  and  therefore  the  prisoners  went  in  at 
a  door  which  was  lawfully  open.  Neither  of  the  prisoners  therefore  was  guilty  of 
burglary,  and,  as  Johnson  was  in  custody  at  the  time  the  plate  was  taken  by  Jones, 
he  was  not  guilty  of  the  larceny ;  but  Jones  was  convicted  of  stealing  the  plate. (e?  ) 

It  may  be  here  mentioned,  that  in  the  case  of  a  servant  opening  a  door  of  his 
master's  house  for  a  felonious  purpose,  without  any  plan  or  conspiracy  with  other 
persons  to  commit  a  robbery,  it  seems  to  have  been  considered,  that  the  question 
whether  such  act  will  amount  to  a  breaking  mast  depend  upon  the  point,  whether 
the  door  might  have  been  opened  by  the  servant  in  the  course  of  his  trust  and  em- 
ployment. Thus,  it  is  said,  that  if  a  servant  unlatch  a  door,  or  turn  a  key  in  a  door 
of  his  master's  house,  and  steal  property  out  of  the  room  ;  such  opening  of  the  door, 
beincr  within  his  trust,  is  not  a  breaking :  but  that  if  a  servant  break  open  a  door, 
whether  outward  or  inward  (as  a  closet,  study,  or  counting  house),  and  steal  goods, 
such  opening,  not  being  within  his  trust,  will  amount  to  a  breaking  of  the  house, 
either  within  the  statutes  relating  to  the  breaking  of  dwelling-houses  in  the  day 
time,  or  within  the  law  of  burglary. (c) 

With  respect  to  the  entering  necessary  to  constitute  burglary ;  it  is  agreed,  that 
any,  the  least,  entry  either  with  the  whole  or  any  part  of  the  body,  hand,  or  foot,  or 
with  any  instrument  or  weapon,  introduced  for  the  purpose  of  committing  a  felony, 
will  be  sufficient. (/)  Thus,  where  the  prisoner,  in  the  night-time,  cut  a  hole  in 
the  window-shutters  of  the  prosecutor's  shop,  which  was  part  of  the  dwelling-house, 
and  putting  his  hand  through  the  hole,  took  out  watches  and  other  things,  which 
hung  in  the  shop,  within  his  reach,  it  was  holden  to  be  burglary.(.^)  So,  if  a  thief 
breaks  the  window  of  a  house  in  the  night-time,  with  an  intent  to  steal,  and  puts  in 
a  hook  or  other  engine,  to  reach  out  goods ;  or  puts  a  pistol  in  at  the  window  with 
intent  to  kill ;  this  is  burglary,  though  his  hand  be  not  within  the  window.(A) 
And,  where  thieves  came  in  the  night  to  rob  A.,  who  perceiving  it  opened  his  door, 
issued  out,  and  struck  one  of  the  thieves  with  a  staff,  when  another  of  them,  having 
a  pistol  in  his  hand,  and  perceiving  persons  in  the  entry  ready  to  interrapt  them, 
put  bis  pistol  within  the  door,  over  the  threshold,  and  shot,  in  such  manner  that 

(c)  Cornwars  case,  2  Str.  881 ;  I  Hawk.  P.  G.  c.  38,  8.  14 ;  19  St.  Tri.  (Howel)  782,  in  the 
note. 

((f)  Re(^.  V.  Johnsoii,  G.  ft  M.  218  (41  E.  G.  L.  R.),  Maale,  J.,  and  Rolfe,  B.  JohnBon  was 
afterwards  convicted  as  an  accessory  before  the  fact. 

(«)  2  Hale,  354,  355.  Sed  qutere,  and  see  Edmond's  case,  Hutt.  20,  Rel.  67,  1  Hale  554, 
where  a  servant  who  anlatched  the  stair-foot  door  aod  weat  with  a  hatchet  to  kill  his 
master,  was  held  gailty  of  burglary.     And  see  an/0,  p.  7.     G.  S.  G. 

(/)  3  Inst.  64 ;  1  Hale  555 ;  Sum.  80 ;  1  Hawk.  P.  G.  c.  38,  s.  11, 12  ;  1  And.  115 ;  Lamb. 
G.  7,  p.  263 ;  Post.  108;  4  Blac.  Gom.  227;  Bacon  Ab.  tit.  Burglary  (B). 

(^)  Gibbon's  case,  Post.  107,  108. 

(h)  3  Inst.  64;  1  Hale  555  ;  Sum.  80. 
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j^^oi  ^is  hand  was  over  the  *thre8hold,  hut  neither  his  foot  nor  any  other  part  of 
^   his  hodj,  it  was  adjudged  burglary  by  great  advice.(i) 

Thoujrh  it  is  admitted  that  a  person  puttin<;  a  pistol  in  at  a  window  with  an 
intent  to  kill,  thereby  makes  a  sufficient  entry,  to  constitute  a  burglary,  yet  it  has 
been  questioned  whether  if  he  should  shoot  without  the  window,  and  the  bullet  come 
in,  the  entry  would  be  sufficient. (j)  It  is,  however,  elsewhere  laid  down,  that  to 
discharge  a  loaded  gun  into  a  house  is  a  sufficient  entry. (^)  And  a  learned  writer 
has  observed,  that  it  seems  difficult  to  make  a  distinction  between  this  kind  of 
implied  entry,  and  that  which  is  effected  by  means  of  an  instrument  introduced 
within  the  window  or  threshold,  for  the  purpose  of  committing  a  felony ;  unless  it 
be  that  the  one  instrument  by  which  the  entry  is  effected  is  holdcn  in  the  hand,  and 
the  other  discharged  from  it :  but  that  no  such  distinction  is  any  where  laid  down 
in  terms. (Z) 

It  appears,  however,  that  the  mere  introduction  of  an  instrument,  in  the  act  of 
breaking  the  house,  will  not  make  a  sufficient  entry ;  but  that  the  instrument  by 
which  the  entry  is  effected  must  be  introduced  for  the  purpose  of  committing  a 
felony.  So  that  where  a  thief  broke  a  hole  in  a  house,  intending  to  rob  the  owner, 
but  had  not  otherwise  entered,  when  the  owner  for  fear  threw  out  his  money  to 
him,  and  he  went  off  with  it ;  the  better  opinion  appears  to  have  been,  that  it  was  not 
burglary.(m)  In  another  case,  where  the  prisoners  had  bored  a  hole  with  an  instru- 
ment called  a  centre-bit  through  the  panel  of  a  house  door,  near  to  one  of  the  bolts 
by  which  it  was  fastened ;  and  some  pieces  of  the  broken  panel  were  found  withinside 
the  threshold  of  the  door ;  but  it  did  not  appear,  that  any  instrument,  except  the 
point  of  the  centre-hit,  or  that  any  part  of  the  bodies  of  the  prisoners  had  been 
withinside  the  house,  or  that  the  aperture  made  was  large  enough  to  admit  a  man's 
hand  :  the  court  held  this  not  to  be  a  sufficient  entry. (n) 

Where  a  glass  window  was  broken,  and  the  window  opened  with  the  hand,  but 
the  shutters  in  the  inside  were  not  broken,  it  was  ruled  to  be  burglary,  but  con- 
sidered as  going  to  the  extremity  of  the  law.(o)  It  was  afterwards  decided  that 
introducing  the  hand  betweeu  the  glass  of  an  outer  window,  and  an  inner  shutter,  is 
a  sufficient  entry  to  constitute  burglary,  on  the  ground  that  as  the  glass  of  the 
window  is  the  outer  fence,  whatever  is  within  the  glass  is  within  the  house.  A  sash 
window  was  fastened  in  the  usual  way  by  a  latch  from  the  bottom  of  the  upper  sash 
*1^1  ^  ^^^  *^P  *of  the  lower  one,  and  there  were  inside  shutters  fastened  within: 
^  the  prisoner  broke  a  pane  in  the  upper  sash,  and  introduced  his  hand  within 
the  window  to  undo  the  latch,  but  whilst  he  was  cutting  a  hole  in  the  shutter  with 
a  centre-bit,  and  before  he  had  undone  the  latch  of  the  window,  he  was  seized. 
The  point  saved  for  the  consideration  of  the  judges  was,  whether  the  introduction 
of  the  hand  between  the  window  and  the  shutter  to  undo  the  window  latch,  was  a 
sufficient  entry,  and  the  judges  present  held  that  it  was.(jp)  And  in  a  later  case, 
where  in  breaking  a  window  in  order  to  steal  something  in  the  house,  the  prisoner's 
finger  went  within  the  house,  the  judges  held  that  there  was  a  sufficient  entry  to 

(0  1  Hale  553 ;  Crompt.  32  (a) ;  2  East  P.  C.  c.  16,  s.  7,  p.  490. 

(j)  1  Hale  555,  where  it  is  said  that  this  seems  to  be  no  entry,  to  make  a  burglary  :  but 
a  qu.  is  added.     And  see  1  Anders.  115. 

(k)  1  Hawk.  P.  C.  c.  38,  s.  11 ;  and  it  appears  to  have  been  ruled  by  Lord  Ellenborough, 
C.  J.,  that  a  person  discharging  a  gun  from  the  outside  of  a  field,  into  it,  so  as  that  the 
shot  must  have  struck  the  soil,  was  guilty  of  breaking  and  entering  the  field.  See  Picker- 
ing V.  Rudd,  4  Campb.  220;  1  Stark.  R.  58. 

(I)  1  East  P.  C.  c.  15,  s.  7,  p.  490. 

(m)  1  Hale  555,  ante^  p.  9,  note  (r). 

(fi)  Rex  V.  Hughes,  1  Leach  406  ;  1  Hawk.  P.  C.  c.  38,  s.  12  ;  2  East  P.  C.  c.  15,  s.  7,  p. 
491  ;  Reg.  v.  Tucker,  1  Cox  0.  C.  73,  seems  the  other  way ;  but  the  report  is  not  satisfac- 
tory, and  no  authority  was  referred  to  in  the  case. 

(o)  Roberts's  alias  Chambers's  case,  1  Bast  P.  0.  c.  15,  s.  3,  p.*  487.  It  was  so  ruled  by 
Ward,  Ch.  B.,  Powisand  Tracy,  Js.,  and  the  Recorder;  and  they  thought  this  the  extrem- 
ity of  the  law  :  and  on  a  subsequent  conference  with  the  other  judges,  Holt,  C.  J.,  and 
Powell  J.,  doubting,  and  inclining  to  another  opinion,  no  judgment  was  given. 

(jp)  Rex  0.  Bailey,  MS.,  Baylcy,  J.,  and  P.  &  R.  341 ;  Rex  v.  Perkes,  1  C.  &  P.  300  (12 
E.  C.  L.  R.),  8.  p. 


CHAP.  I.  §  I.]  Of  the   ENTERINa.  13 

ooDstkute  burglary.     Tbe  prisoner  was  instantly  apprehended  before  he  could  put 
his  hand  to  steal  anything. (^) 

But  throwing  up  a  sash  and  introducing  an  instrument  between  the  sash  and  an 
inside  shutter  to  force  open  the  shutter,  is  not  an  entry,  if  the  hand  or  some  part  of 
it  is  not  within  the  sash*.  A  glass  sash  window  was  left  closed  down,  but  was  thrown 
up  by  the  prisoners;  the  inside  shutters  were  fastened,  and  there  was  a  space  of 
about  three  inches  between  the  sash  and  the  shutters,  which  wexg  about  an  inch 
thick ;  after  the  sash  was  thrown  up,  a  crow-bar  had  been  introduced  to  force  the 
shutters,  and  had  been  not  only  within  the  sash,  but  had  reached  to  the  inside  of  the 
shutters,  as  the  mark  of  it  was  found  on  the  inside  of  the  shutters;  and  upon  a  case 
reserved,  the  judges  held  that  this  was  not  an  entry,  as  it  did  not  appear  that  any  part 
of  the  prisoner's  hand  was  within  the  window.(r) 

On  an  indictment  for  burglary  it  was  proved  that  the  prisoner  had  lifted  up  the 
sash  of  a  window,  and,  that  for  the  purpose  of  doing  so,  his  hand  was  within  the 
room  of  the  house;  there  was  no  further  proof  of  entry;  it  was  contended  that  if 
the  hand  was  there  for  the  mere  purpose  of  opening  the  sash,  there  was  no  sufficient 
entry.  Talfourd,  J.:  "We  have  been  looking  into  the  authorities,  and  it  seems  suf- 
ficient if  the  hand,  or  any  part  of  the  person,  is  within  the  house  for  any  purpose.'' 
Patteson,  J. :  *'  Where  an  instrument  is  used,  the  law  appears  to  be  different ;  there 
the  instrument  must  be  within  the  premises,  not  only  for  the  purpose  of  making  an 
entry,  but  also  for  the  purpose  of  effecting  the  contemplated  felony ;  as  where  a  hook 
is  introduced  for  the  purpose  of  taking  away  goods,  or  a  pistol  put  in  for  the  purpose 
of  killing  the  inmates  of  the  house ;  but  if  the  instrument  is  merely  used  for  the 
purpose  of  making  an  entry;  then  the  proof  of  the  entry  fails.  We  think  there  is 
sufficient  evidence  here."(«) 

On  an  indictment  for  burglary  it  appeared  that  a  lodger  in  the  house  was  dis- 
turbed by  the  sound  of  broken  glass,  and  looking  out  of  her  window  she  saw  the 
legs  of  a  man  dangling  in  the  air,  and  hanging  as  if  out  of  the  shop-window  below, 
which  she  could  not  quite  see :  on  being  called  to,  the  man  sprang  to  the  ground 
and  ran  away.  When  the  shop  window  was  examined,  two  panes  of  glass  were 
fi)und  broken,  the  pieces  lying  inside  the  frame,  and  a  quantity  of  lead  work  was 
cut  away,  causing  an  opening  through  which  a  man's  head  and  shoulders  might 
easily  be  thrust.  Nothing  *had  been  taken  out  of  the  shop,  and  there  was  no  rii^^A 
other  evidence  to  show  that  any  part  of  the  man's  person  had  been  within  the  *- 
shop  window.  Coltman,  J.,  directed  an  acquittal  on  the  ground  that  there  was  not 
sufficient  evidence  of  an  entrj,(t)  , 

The  prisoners  were  convicted  before  Best,  J.,  on  an  indictment  charging  them 
with' burglariously  breaking  and  entering  the  dwelling-house  of  the  prosecutor,  with 
intent  to  steal,  and  stealing  a  flitch  of  bacon.  The  prisoner  Loosely  lodged  in  the 
prosecutor's  house :  the  window-shutter  was  in  the  night-time  opened  from  the  inside 
of  the  house,  the  casement  of  the  window  was  taken  out,  and  the  bacon  was  most 
probably  put  through  the  window  to  Burr,  by  whom  it  was  carried  away  from  the 
prosecutor's  premises  to  Burr's  house.  It  did  not  appear  that  Loosely  went  out  of 
the  house,  or  that  Burr  ever  entered  the  house.  His  Lordship  inclined,  at  the  trial, 
to  think  that  the  charge  of  burglary  in  the  indictment  was  not  supported  by  the 
evidence;  but  told  the  jury,  that  if  they  believed  the  facts,  he  advised  them  to  con- 
vict, and  that  he  would  save  the  point  for  the  twelve  judges;  afterwards,  on  confer- 
ring with  the  judges  of  the  Court  of  King's  Bench,  he  thought  that  there  was  no 
evidence  of  entering  the  house,  and  he  therefore  did  not  present  the  case  to  the 
twelve  judges,  but  recommended  a  pardon  on  condition  of  transportation  for  seven 
years,  as  the  prisoners  were  properly  convicted  of  a  larceny,  (m) 

On  an  indictment  for  burglary  it  appeared  that  the  loft  of  the  house  had  two 
doors,  one  in  the  roof,  the  other  communicating  with  the  room  below :  there  was  no 

(g)  Rex  V.  Davis,  R.  k  R.  499.  (r)  Rex  v.  Rust,  R.  k  M.  C.  C.  R.  183. 

(*)  Reg.  V.  O'Brien,  4  Cox  C.  0.  398. 

(/)  Reg.  V,  Meal,  3  Cox  0.  C.  70.  The  prisoner  was  then  indicted  for  attempting  to 
comtnit  the  burglary,  and  Coltman,  J.,  left  it  to  the  jury  whether  he  had  actually  entered 
the  bonse,  and  they  found  that  he  had. 

(«)  Rex  V.  Burr,  MS. ;  3  Burn,  J.,  D.  k  W.  93. 
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evidence  to  show  that  the  door  in  the  roof  had  been  broken  open,  but  the  other  had 
been  wrenched  off  its  hinges ;  there  was  no  proof,  however,  of  any  entry  having 
been  made  through  that  door;  and  it  was  held  that  the  charge  of  burglary  was  not 
proved;  for  the  entry  must  be  consequent  upon  the  breaking.(t?) 

The  entry  need  not  be  made  on  the  same  night  as  the  breaking,  though  both  must 
be  done  in  the  night  time  :(w)  but  this  point  will  be  more  properly  mentioned  id  the 
treating  of  the  time  at  which  the  offence  may  be  committed. 

The  doctrine  which  has  been  laid  down,  respecting  principals  in  the  second  degree, 
and  aiders  and  abettors,  in  a  former  part  of  this  work,  will  apply  to  the  case  of  bur- 
glary; and  make  the  breaking  and  entering  by  one  the  act  of  all  the  party  engaged 
in  the  transaction,  and  legally  present  while  the  fact  is  committed. (x)  So  that  if 
A.,  B.,  and  C,  go  upon  a  common  purpose  and  design  to  commit  a  burglary  in  the 
house  of  D.,  and  A.  only  actually  break  and  enter  the  house,  B.  stand  near  the  door 
but  do  not  enter,  and  C.  stand  at  the  lane's  end,  orchard  gate,  &c.,  to  watch,  this 
will  be  burglary  in  them  all ;  and  they  are  all  in  law  priDcipals.(y) 

Neither  will  the  offence  be  the  less  the  act  of  the  party  from  his  having  effected 
*1ftl  ^^®  entry  and  the  stealing  by  means  of  an  *infant  under  the  &ge  of  discretion. 
-*  Thus,  if  A.,  a  man  of  full  age,  take  a  child  of  seven  or  eight  years  old,  well 
instructed  by  him  in  the  villanous  art,  as  some  such  there  are;  and  the  child  goes 
in  at  the  window,  takes  goods  out,  and  delivers  them  to  A.,  who  carries  them  away, 
this  is  burglary  in  A.,  though  the  child  who  made  the  entry,  be  not  guilty,  by  rea- 
son of  his  infancy.  («) 

II.  The  breaking  and  entering,  which  have  been  thus  described,  must  take  place 
in  a  mansion  or  dweUiny-hoxise ;  which  latter  term  is  now  generally  adopted  in  in- 
dictments for  burglary.  And  in  treating  of  such  mansion,  or  dwelling-house,  it  will 
be  proper  to  inquire,  first,  as  to  what  shall  be  so  considered ;  secondly,  how  far  it  must 
be  inhabited;  and,  thirdly,  2^  to  the  person  to  be  deemed  the  owner  of  it;  for  the 
ownership  must  be  correctly  stated  in  the  indictment. 

Every  house  for  the  dwelling  and  habitation  of  man  is  taken  to  be  a  mansion- 
house  in  which  burglary  may  be  committed.(a)  And  a  portion  only  of  a  building 
may  come  under  this  description.  Thus  where,  upon  an  indictment  for  burglary,  it 
appeared  that  the  prosecutor  rented  only  certain  rooms  of  a  house,  namely,  a  shop 
and  parlor,  in  which  the  burglary  was  committed,  but  that  the  owner  did  not 
inhabit  any  part  of  the  house,  and  only  occupied  the  cellar,  it  was  holden  that  the 
shop  and  parlor  were  to  be  considered  as  the  mansion-house  of  the  prosecutor. (6) 
And  sets  of  chambers  in  a  college,  or  iin  inn  of  court,  are  to  all  purposes  considered 
as  distinct  dwelling-houses;  being  often  held  under  distinct  titles,  and,  in  their 
nature  and  manner  of  occupation,  as  unconnected  with  each  other,  as  if  they  were 
under  separate  roofs. (c)  A  loft,  situated  over  a  coach-house  and  stables,  in  a 
public  mews,  and  converted  into  lodging-rooms,  has  also  been  holden  to  be  a  dwell- 
ing-house. The  prosecutor,  who  was  coachman  to  a  lady,  rented  the  rooms  at  a 
yearly  rent ;  but  he  had  never  paid  any  rent ;  and  the  rooms  were  not  rated  in  the 
parish  books  as  dwelling-houses,  but  as  appurtenances  to  the  coach-house  and 
stables :  the  way  to  the  coach-house  and  stables  was  down  a  passage  out  of  the 
public  mews,  to  a  staircase  which  led  to  these  rooms,  and  the  entrance  to  which 
staircase  was  through  a  door,  which  was  never  fastened,  but  there  was  a  door  at  the 
top  of  the  staircase  to  the  roomys,  which  was  looked  at  night,  and  was  broken  by  the 
prisoner.  It  was  contended,  on  behalf  of  the  prisoner,  that  these  rooms,  which 
probably  were  originally  intended  as  mere  hay-lofts,  did  not,  in  contemplation  of 
law,  form  such  mansions  or  dwelling-houses,  as  to  become  the  subject  of  burglary ; 
but  the  objection  was  overruled  by  the  Court,  who  thought  that  the  circumstance 

'»)  Bejf.  V.  Davis,  6  Cox  0.  C.  36S,  Gurney,  Com.,  after  consulting  Oresswell,  J. 

[w)  1  Hale  551  ;  4  Blac.  Com.  226.  (x)  Ante,  vol.  I,  p.  49,  et  seg. 

[tf)  \  Hale  555.  (2)  1  Hale  555,  556. 

(a)  3  Inst.  64. 

(6)  Rogers's  case,  1  Leach  89,  428 ;  2  East  P.  C.  c.  15,  s.  19,  p.  506.  The  points  res- 
pecting different  mansions  in  the  same  house,  will  be  considered  presently,  in  treating  of 
the  ownerah^)  of  the  mansion-house. 

(c)  1  Hale  522,  556 ;  I  Hawk.  P.  C.  c.  38,  s.  18 ;  Evans'  case,  Cro.  Car.  473 ;  4  Blac. 
Com.  225 ;  2  East  P.  C.  c.  15,  s.  17,  p.  505. 
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of  these  rooms  being  situated  over  the  coach-house  and  stables,  would  not  alter  the 
nature  of  the  case ;  and  that  they  were,  to  all  intents  and  purposes,  the  habitation 
and  domicile  of  the  prosecutor  and  his  familj.((Z)  Burglary,  however,  cannot  be 
committed  by  breaking  '^'into  any  inclosed  ground,  or  any  booth,  or  tent,  ^^^^ 
erected  in  a  market,  or  feir,  though  the  owner  may  lodge  therein ;  for  the  law  •■ 
regards  thus  highly,  nothing  but  permanent  edifices ;  and  the  lodging  of  the  owner 
in  so  frail  a  tenement  no  more  makes  it  burglary  to  break  it  open,  than  it  would  be 
to  uncover  a  tilted  wagon  in  the  same  circumstances. (e^ 

Where,  however,  a  permanent  building  of  mud  ana  brick  on  the  Down  at  Wey- 
hill,  which  was  only  used  as  a  booth,  for  the  purposes  of  the  fair,  for  a  few  days  in 
the  year,  had  wooden  doors,  and  windows  bolted  inside,  and  the  prosecutor  rented  it 
for  the  week  of  the  fair,  and  he  and  his  wife  slept  there  every  night  of  the  fair, 
during  one  night  of  which  the  offence  was  committed;  it  was  held  that  this  was  a 
sufficient  dwelling-house  for  the  purpose  of  burglary.(/^ 

The  mansion  or  dwelling-house,  in  which  burglary  might  be  committed,  was  held 
formerly  to  include  the  outhouses,  such  as  warehouses,  barns,  stables,  cowhouses,  or 
dairy-hoiLses,  though  not  under  the  same  roof,  or  joining  contiguous  to  the  dwelling- 
house,  provided  they  "were  parcel  thereof.(^)*  And  any  outhouse  within  the  curti' 
lage^  or  same  common  fence,  as  the  mansion  itself,  was  considered  to  be  parcel  of 
the  mansion,  upon  the  ground  that  the  capital  house  protected  and  privileged  all  its 
branches  and  appurtenants,  if  within  the  curtilage  or  home8tall.(A)  But  the  24  & 
25  Vict.  c.  96,  s.  53,  enacts,  that ''  no  building,  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of  such 
dwelling-house  for  any  of  the  purposes  of  this  Act,  unless  there  shall  be  a  communi- 
cation between  such  building  and  dwelling-house,  either  immediate,  or  by  means  of 
a  covered  and  enclosed  passage  leading  from  the  one  to  the  other."(i)  But  the 
breaking  and  entering  any  building  within  the  curtilage  of  a  dwelling-house,  and 
stealing  therein,  is  subjected  to  a  higher  punishment  than  simple  felony  by  another 

{d)  Turner's  case,  eor.,  Gonid  and  Bailer,  Js. ;  and  Perrjn,  B.,  1  Leach  305  ;  2  East  P. 
C.  c.  15,  8.  9,  p.  492,  and  the  judges  afterwards  were  of  opinion  that  this  was  a  dwelling- 
house, 

(e)  1  Hale  557 ;  1  Hawk.  P.  G.  c.  18,  s.  35 ;  4  Blac.  Com.  226. 

(/)  Rex  V.  Smith,  1  M.  &  Rob.  256,  Park,  J.  A.  J.,  and  Littledale,  J. 

Ig)  3  Inst.  64;  1  Hale  558  ;  Sum.  82  ;  1  Hawk.  P.  C.  c.  38,  s.  21 ;  4  Blac.  Com.  225. 

(A)  1  Hale  558,  9;  1  Hawk.  P.  C.  c.  38,  s.  25;  4  Blac.  Com.  225  ;  2  East  P.  C.  c.  15,  s. 
10,  p.  493. 

(i)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  a.  13,  and  9  Geo.  4,  c.  55,  s.  13  (I). 
See  my  note  to  the  Crim.  L.  Acts,  p.  144,  2d  ed. 

1  To  break  and  enter  by  night  into  a  store-house  in  which  no  one  sleeps,  and  which  has 
no  internal  communication  with  the  dwelling-house,  and  is  unconnected  with  it,  except 
bj  a  fence,  is  not  burglary:  State  v.  Ginns,  1  N.  &  M'C.  583.  Every  house  for  the  dwell- 
ing and  habitation  of  mail  is  taken  to  be  a  mansion-house,  wherein  burglary  may  be  com- 
mitted. So  all  out-houses,  such  as  barns,  stables,  dairy-houses,  and  offices  attached  to 
the  mansion-house  proper,  and  intended  for  the  comfort  and  convenience  of  the  owner, 
to  be  used  in  housekeeping  and  occupied  with  the  dwelling-house,  are  in  legal  significa- 
tion part  and  parcel  thereof,  and  included  therein.  An  out-house,  however,  though  within 
the  curtilage,  is  not  a  part  or  parcel  of  the  mansion-house,  unless  it  be  used  by  the  family, 
or  some  part  of  it,  and  for  purposes  designed  to  promote  the  comfort,  enjoyment  and 
ease  of  those  engaged  in  housekeeping.  A  house  in  which  no  member  of  the  family 
slept,  aaed  for  the  sale  of  goods,  is  not  part  and  parcel  of  the  mansion-house,  though 
within  thirty  feet  of  it  and  within  a  common  enclosure :  Armour  v.  State,  3  Humph. 
379. 

Where  there  is  no  interior  communication  between  different  parts  of  the  same  build- 
ing, which  are  separately  occupied,  the  parts  are  to  be  regarded  as  separate  buildings  : 
State  V.  Toole,  29  Conn.  342.  A  two-storied  house,  of  which  the  front  room  on  the  first 
floor  was  used  as  a  store-house  and  the  back  room  as  a  sleeping  room,  is  a  dwelling- 
boQse:  Ex  parte  Vincent,  26  Ala.  145. 

Burglary  may  be  committed  in  a  shop  which  is  under  the  same  roof  with,  and  nearly 
surrounded  by  rooms  occupied  by  the  family,  though  there  be  no  communication  from  the 
latter  to  the  former  without  going  out  of  doors :  People  v.  Snyder,  2  Parker  C.  R.  23 ;  Ex 
parte  Vincent,  26  Ala.  H5.  And  see  also.  Pitcher  v.  People,  16  Mich.  142;  State  v,  Jen- 
kins, 5  Jones  (Law)  430;  Hollister  o.  Comm.,  10  P.  F.  Smith  103;  People  v,  Parker,  4 
Johns.  224. 
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sectioD  of  the  same  statute,  which  will  be  more  particularly  meutioned  in  a  subse- 
quent chapter,  (y) 

In  some  cases,  a  part  of  a  mansion-house  may  be  so  severed  from  the  rest,  by 
being  let  to  a  tenant,  as  to  be  no  longer  a  place  in  which  burglary  can  be  committed. 
Thus,  though  a  shop  may  be,  and  usually  is,  a  parcel  of  the  dwelling-house  to  which 
it  is  attached }  yet  if  the  owner  of  the  dwelling-house  let  the  shop  to  a  tenant  who 
occupied  it  by  means  of  a  different  entrance  from  that  belonging  to  the  dwelling- 
house,  and  carries  on  his  business  in  it,  but  never  sleeps  there,  it  is  not  a  place  in 
which  burglary  can  be  committed,  if  there  be  no  internal  communication  with  the 
other  part  of  the  house ;  for  it  is  not  parcel  of  the  dwelling-house  of  the  owner,  who 
occupies  the  other  part,  being  so  severed  by  lease ;  nor  is  it  the  dwelling-house  of 
„5^--|  the  lessee,  when  neither  he  nor  any  of  his  femily  ever  sleep  there.(A;)  But 
-^  if  there  be  an  internal  '''communication,  burglary  it  seems  may  be  committed. 
Thus,  where  a  man  let  part  of  his  house,  including  a  shop,  to  his  son,  and  there 
was  a  distinct  entrance  into  the  part  so  let,  but  a  passage  from  the  son's  part  led  to 
the  father's  cellars,  and  they  were  open  to  the  father's  part  of  the  house,  and  the  son 
never  slept  in  the  part  so  let  to  him,  it  was  held,  upon  a  case  reserved,  aflcr  a  con- 
viction fjr  burglary  in  the  shop,  laid  to  be  the  dwelling-house  of  the  father,  that  the 
conviction  was  right,  upon  the  ground  that  the  part  of  the  house  let  to  the  son  con- 
tinued to  be  part  of  the  dwelling-house  of  the  father,  by  reason  of  the  internal  com- 
munication. (/)  Where  a  pauper  hired  a  house  and  garden  for  a  year,  and  held  the 
same  from  1812  to  1821,  but  during  the  last  four  years  let  to  a  lodger  one  of  the 
rooms  on  the  ground  floor,  which  communicated  with  the  yard  appurtenant  to  the 
house  by  an  outer  door,  and  with  the  adjoining  rooms  of  the  house  by  an  inner  door, 
of  which  doors  the  lodger  kept  the  keys,  and  he  occupied  nothing  but  the  room ; 
Lord  Tenterden,  C.  J.,  said,  *'  It  is  said  that  the  lodger  held  a  part  distinct  from  the 
rest,  so  that  a  burglary  committed  in  that  part  might,  in  an  indictment,  be  laid  to 
have  been  in  the  dwelling-house  of  the  lodger ;  I  think,  however,  that  that  proposi- 
tion is  not  established  by  the  facts  stated.  It  is  said,  that  putting  the  key  of  the 
inner  door  into  the  hands  of  the  lodger  was  the  same  thing  as  if  there  was  a  brick 
wall  between  his  and  the  adjoining  room.  If,  indeed,  it  had  been  stated  that  the 
key  was  delivered  to  the  lodger  for  the  express  purpose  of  preventing  the  communi- 
cation between  the  different  apartments,  there  would  be  more  weight  in  the  argu- 
ment. But  the  key  may  have  been  delivered  to  him  for  the  purpose  of  enabling 
him  to  enter  either  way;  and  if  that  was  the  object,  then  he  had  not  any  distinct 
dwelling-house.  I  rather  infer  from  the  facts  stated,  that  that  was  the  object  for 
which  the  key  was  delivered ;  and  if  so,  then  the  pauper  held  the  whole  house,  and 
it  is  to  be  considered  as  one  entire  tenement ;  and  in  that  case  a  burglary  committed 
in  the  part  occupied  by  the  lodger  must  have  been  laid  to  have  been  in  the  dwelling- 
house  of  the  pauper.*'(wi) 

If  the  lessee,  or  his  servant,  should  usually,  or  often,  lodge  at  night  in  a  shop  or 
other  premises  severed  from  the  house,  it  would  then  be  the  mansion  or  dwelling- 
house  of  such  lessee,  in  which  burglary  might  be  committed. ^n) 

A  case  was  put  upon  the  old  law  of  burglary,  whether,  if  tne  owner  and  occupier 
of  a  dwelling-house  should  let  a  part  of  it,  namely,  a  chamber  and  a  cellar,  to  a 
tenant,  the  only  passage  to  the  cellar  being  out  of  the  street,  and  the  cellar  should 
be  broken  open  in  the  night,  it  would  be  burglary ;  and  it  was  supposed  that  it  would 
not,  on  the  ground  that  the  cellar  must  be  considered  as  severed  by  the  lease,  and  had 
no  communication  with  the  rest  of  the  hou8e.(o)  Upon  this,  however,  it  was 
observed,  that  the  cellar  would  be  no  more  severed  from  the  house  by  the  lease  than 
^  I  ^1  the  chamber,  in  which  a  burglary  might  be  committed,  ^and  laid  to  be  in  the 
-^  mansion  of  tiie  owner  and  occupier  of  the  dwelling-house,  there  being  but  one 

(/)  Poatj  chap.  5. 

ik)  1  Hale  557,  558;  Kel.  83,  84;  4  Blac.  Com.  225,  226;  2  East  P.  C.  c.  15,  s.  20, 
p.  507. 

{1}  Rex  0.  Sefton,  M8  ,  Bayley,  J.,  and  R.  &  R.  202. 

(m)  Rex  V.  North  GoUingham,  1  B.  &  G.  578  (8  £.  C.  L.  B.),  a^d  see  Rex  v.  Great  Bol- 
ton, 8  B.  &  G.  71  (15  £.  C.  li.  R.) ;  Rex  v.  Ditcheat,  9  B.  &  C.  176  (17  E.  C.  L.  R.) ;  Rex  v. 
Macclesfield,  2  B.  &  Ad.  870  (22  fi.  G.  L.  R.). 

(»}  1  Hale  558.  (o)  Kel.  83,  84. 
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commoD  entrance  to  him  and  the  lodger.  But  it  was  admitted,  that  if  the  cellar 
alone  were  let,  clearly  no  burglary  could  be  committed  in  it.(^)  And  this  distinc- 
tion seems  fully  to  have  been  adopted  in  a  case  where  the  prisoners  were  convicted 
of  a  burglary  in  the  house  of  T.  Smith.  Smith  was  the  owner  of  a  house,  in  which 
he  resided,  and  to  which  house  there  was  a  shop  adjoining,  built  close  to  the  house ; 
but  there  was  no  internal  communication  between  the  house  and  the  shop,  and  no 
person  slept  in  the  shop,  and  the  only  door  to  the  shop  was  in  the  court-yard  before 
the  house  and  the  shop,  which  yard  was  inclosed  by  a  brick  wall,  three  feet  high, 
including  both  the  house  and  shop.  Smith  let  the  shop,  together  with  some  apart- 
ments in  the  house  to  Hill,  from  year  to  year,  at  a  rent.  There  was  only  one  common 
door  to  the  house,  which  communicated  as  well  to  Smith's  as  to  Hill's  apartments. 
A  gate,  or  wicket,  fastened  by  a  latch  in  the  wall  of  the  court-yard,  next  the  road, 
served  as  a  communication  both  to  the  house  and  shop.  The  burglary  was  committed 
in  the  shop.  And  upon  objection  that  that  could  not  be  said  to  be  the  dwelling- 
house  of  Smith,  the  point  was  referred  to  the  judges,  who  were  all  of  opinion  that 
the  indictment  was  well  laid,  in  describing  it  to  be  the  dwelling-house  of  Smith,  who 
inhabited  in  one  part,  it  being  within  the  same  building,  and  under  the  same  roof; 
and  there  being  but  one  outer  door,  especially  as  it  was  within  one  curtilage  or  fence ; 
and  that  the  shop  being  let  with  a  part  of  the  house  inhabited  by  Hill,  still  continued 
to  be  part  of  the  dwelling-house  of  Smith,  although  there  was  no  internal  communi- 
cation between  them.  But  it  was  admitted,  that  if  the  shop  had  been  let  by  itself, 
Hill  not  dwelling  therein,  burglary  could  not  have  been  committed  in  it ;  for  then  it 
would  have  been  severed  from  the  house.  C^) 

It  was  observed  in  a  former  edition,  that  it  should  seem  that  no  burglary  could 
now  be  committed  in  such  cellar  as  that  above  mentioned,(r)  whether  it  were  let 
alone  or  together  with  the  chamber,  as  the  late  act  requires  that  there  should  be  a 
commttnicatum  between  any  building  broken  into  and  the  dwelling-house,  in  order 
to  constitute  burglary ;  but  this  position  seems  to  be  at  variance  with  the  following 
tase,  in  which  it  was  held  that  a  room  in  a  dwelling-house,  occupied  therewith,  and 
under  the  same  roof,  is  to  be  deemed  part  of  the  dwelling-house,  though  it  has  a 
separate  outer  door,  and  there  is  no  internal  communication  with  the  rest  of  the 
house.  The  prisoner  was  indicted  for  burglary  in  the  house  of  Swinton :  the  house 
consisted  of  two  long  rooms,  another  room  used  as  a  cellar  and  wash-house,  on  the 
ground  floor,  and  of  three  bed-rooms  up  stairs,  one  of  them  over  the  wash-house ;  the 
^bed-room  over  the  house  place  communicated  with  the  bed-room  over  the  wash-  p^^  q 
house,  but  there  was  no  internal  communication  between  the  wash-house  and  any  ^ 
of  the  other  rooms  in  the  house;  the  whole  building  was  under  the  same  roof;  the 
door  of  the  wash-house  opened  into  a  backyard.  The  prisoner  broke  into  this  wash- 
house,  and  was  breaking  through  the  wall  between  the  wash-house  and  the  bouse 
place,  when  he  was  detected.  The  provision  in  the  7  &  8  Geo.  4,  c.  29  s.  13, 
mppeariDg  to  apply  to  buildings  within  the  curtilage,  other  than  the  dwelling-house, 
the  question  whether  the  wash-house  was,  for  the  purpose  of  burglary,  part  of  the 
dwelling-house,  was  submitted  to  the  judges,  who  differed  in  opinion  upon  it,  and 
seven  of  them  thought  that  it  was  part  of  the  dwelling-house,  but  the  other  five 
that  it  was  n'ot,  and  the  conviction  was  affirmed.(9) 

Upon  on  indictment  for  burglary,  it  was  proved  that  behind  the  dwelling-house 
there  was  a  pantry ;  to  get  to  the  pantry  from  the  dwelling-house  it  was  necessary  to 

{p)  2  East  P.  G.  c.  15,  a.  20,  p.  507.  And  see  Rex  v.  Gibson,  1  Leach  357 ;  2  East 
508. 

(q)  Rex  V.  Gibson,  2  East  P.  C.  c.  15,  s.  20,  p.  508;  ]  Leach  357.  Where  the  prisoner 
entered  a  loft,  beneath  which  were  four  apartments,  inhabited  as  a  dwelling-house,  bat 
which  did  not  communicate  with  the  loft  in  anj  manner  whatever;  and  on  the  side  of 
the  dwelling-house  was  a  shop,  which  was  not  used  as  a  dwelling,  and  which  did  not 
communicate  with  the  four  chambers  ;  between  this  shop  and  the  loft  there  was  a  com* 
mnnicatioQ  by  a  ladder;  the  dwelling  and  shop  both  opened  into  the  same  fold  ;  Holroyd, 
J.,  on  the  authority  of  Rex  v,  Gibson,  held  the  loft  to  be  a  dwelling-house  :  Thompson's 
case,  1  Lew.  32. 

(r\  Ante,  p.  17. 

(•)  Rex  V,  Burrowes,  R.  k  M.  C.  C.  R.  274.  See  Reg.  v.  Mayor  of  Eye,  9  A.  &  E.  67 
(36  £.  C.  L.  R.). 
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pass  through  the  kitchen,  into  a  passage;  at  the  end  of  the  passage  there  was  a 
door,  and  outside  the  door,  on  the  lefl  hand  was  the  door  of  the  pantry ;  when  the 
passage  door  was  shut,  the  pantry  door  was  excluded  and  open  to  the  yard.  But 
the  roof  or  covering  of  the  passage  projected  beyond  the  door  of  the  passage,  and 
reached  as  far  as  the  pantry  door.  Tliere  was  no  door  communicating  directly  between 
the  pantry  and  the  house,  and  the  two  were  not  under  the  same  roof.  The  roof  of 
the  pantry  was  "  tea-fall"  and  leant  against  the  wall  of  an  inner  pantry,  in  which 
there  was  a  latchet  window,  common  to  both,  and  which  opened  betwixt  them,  but 
there  was  no  door  of  communication  between  them.  The  inside  pantry  was  under 
the  same  roof  as  the  dwelling-house.  The  prisoners  entered  the  outer  pantry  by  a 
window,  which  looked  towards  the  yard,  having  first  cut  away  the  hair-cloth  which 
was  nailed  to  the  window  frame.  For  the  prisoners  it  was  submitted,  that  the 
pantry  was  not  a  part  of  the  dwelling-house  within  the  description  contained  in  the 
7  &  8  Geo.  4,  c.  29,  s.  13.  For  the  prosecution  it  was  contended,  that  as  there 
was  a  direct  communication  between  the  outer  pantry  and  the  inner,  by  means  of 
the  latchet  window,  and  the  inner  pantry  was  under  the  same  roof  as  the  dwelling- 
house,  the  outer  pantry  must  be  considered  a  part  of  the  dwelling-house,  as  much 
as  the  inner ;  and  further,  that  as  the  roof,  or  covering  of  the  passage,  extended 
beyond  the  door  of  the  passage,  and  actually  formed  a  continuous  covered  way,  from 
the  dwelling-house  to  the  outer  pantry,  the  outer  pantry  must  be  considered  as  com- 
municating with  the  dwelling-house,  by  means  of  a  covered  and  inclosed  passage. 
Taunton,  J.,  after  looking  carefully  into  the  act  of  Parliament,  was  of  opinion,  that 
the  pantry  was  not  a  part  of  the  dwelling-house,  it  not  being  under  the  same  roof, 
nor  included  within  the  passage  by  which  it  was  approached :  and  consequently,  that 
no  burglary  was  committed  by  the  breaking  and  entering  therein. (<) 

Upon  an  indictment  for  burglary,  it  appeared  that  the  prisoner  broke  into  the 
*201  ^^^U  ^^  ^^^  prosecutor ;  this  dairy  adjoined  a  kiln ;  one  of  the  walls  of  the 
-*  kiln  supporting  one  end  of  the  dairy,  and  '''the  kiln  adjoining  the  dwelling- 
house,  one  end  of  the  kiln  being  supported  by  one  of  the  walls  of  the  dwelling- 
house  ;  there  was  no  internal  communication  from  the  dwelling-house  to  the  dairy ; 
and  to  get  from  the  dwelling-house  to  the  dairy  a  person  must  go  by  a  door  irom 
the  dwelling-house  into  the  yard,  and  from  the  yard  by  another  door  into  the  dairy. 
The  kiln  and  the  dairy  were  not  under  the  same  roof  with  the  dwelling-house,  and 
the  roofs  of  the  kiln  and  dairy  were  lower  than  the  roof  of  the  dwelling-house.  It 
was  objected  that  the  dairy  was  not  part  of  the  dwelling-house  so  as  to  be  the 
subject  of  burglary  by  reason  of  the  7  &  8  Geo.  4,  c.  29,  s.  13 ;  it  was  answered  that 
that  section  applied  only  to  buildings,  which  were  separated  from  the  dwelling- 
house,  such  as  barns  and  the  like.  If  a  dairy  were  under  a  dwelling-house,  and  the 
only  way  to  it  was  by  a  cellar  flap,  or  there  was  a  room  in  a  house,  which  could 
only  be  entered  by  a  door  at  the  outside,  the  cellar  of  the  room  would  still  be  parts 
of  the  dwelling-house.  But  Wilde,  0.  J.,  held  that  this  dairy  was  not  part  of  the 
dwelling-house,  so  that  a  burglary  could  be  committed  in  it.(u) 

Upon  an  indictment  for  stealing  in  a  dwelling-house,  it  appeared  that  the  place 
where  the  felony  was  committed  was  a  bed-room,  over  a  stable,  between  which  and 
the  prosecutor's  house  there  was  not  any  direct  communication ;  there  was  a  wash- 
house  under  the  same  roof  as  the  house,  though  there  was  no  internal  communica- 
tion from  the  one  to  the  other ;  but  the  stable  was  a  separate  building,  neither  under 
the  same  roof,  nor  communicating  with  it  by  means  of  any  other  building,  and  it 
was  held  that  this  was  not  a  stealing  in  the  dwelling-house.(t;) 

A  building  separated  from  the  dwelling-house  by  a  public  road,  was  holden  not  to 
be  parcel  of  the  dwelling-house,  though  the  road  was  very  narrow,  and  the  dwelling- 
house  and  building  were  held  by  the  same  tenure,  and  some  of  the  offices  necessary 
to  the  dwelling-house  adjoined  to  such  building,  and  though  there  was  an  awning  which 
extended  to  it  from  the  dwelling-house ;  but  they  were  not  connected  by  any  common 
fence  or  roof.  But  it  was  also  holden,  that  if  such  building  were  made  a  sleeping- 
place  for  any  of  the  servants  of  the  dwelling-house,  it  might  be  deemed  a  disdnct 

't)  Somerville'B  case,  2  Lew.  113. 

[u)  Reg.  V.  Higgs,  2  C.  &  K.  322  ^61  K.  G.  L.  R.). 

>)  Rex  V.  Turner,  6  C.  &  P.  407  (25  E.  C.  L.  R.),  Vaughan,  B. 
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dwelling-house.  J.  B.  lived  in  Epsom,  and  his  kitchen,  larder,  hrew-house,  and 
wash-house,  were  across  a  public  passage  nine  feet  wide ;  he  had  an  awning  over 
this  passage  to  protect  what  was  brought  across ;  one  of  his  servants,  a  boy,  slept 
over  the  brew-house,  and  that  was  the  sleeping  place  allotted  him  by  J.  B.  The 
boy's  room  was  broken  into,  and  upon  a  case  reserved,  the  great  majority  of  the 
judges  thought  that  it  was  not  parcel  of  the  dwelling-house  in  which  J.  B.  dwelt, 
because  it  did  not  adjoin  to  it,  was  not  under  the  same  common  roof,  and  had  no 
common  fence;  but  thought  that  it  was  a  distinct  dwelling-house  of  J.  B.'s, 
and  that  as  the  indictment  described  it  as  his  dwelling-house,  the  conviction  was 
right.(ip) 

It  should  seem  that  if  an  outhouse  have  a  communication  with  a  dwelling-house 
such  as  is  described  by  the  24  &  25  Vict.  c.  96,  *  s.  53,  it  will  not  be  prevented  r-^t^-i 
from  being  parcel  of  the  dwelling-house  by  being  holden  under  a  distinct  title.  *- 
It  was  said,  indeed,  that  if  a  man  should  take  a  lease  of  a  dwelling-housd  from  A., 
and  of  a  barn  from  B.,  such  bam  would  be  no  parcel  of  the  dwelling-house,  and 
not,  therefore,  a  place  in  which  burglary  could  be  committed  ',(x)  a  position  which 
would  seem  to  lead  to  the  inference,  that  no  outhouse,  holden  under  a  distinct  title 
from  the  dwelling-house,  could  be  the  subject  of  burglary.  But  upon  this,  it  was 
observed,  that  the  circumstance  of  an  outbuilding  being  enjoyed  by  the  occupier 
under  a  different  title  from  his  dwelling-house,  seemed  a  very  unsatisfactory  reason 
of  itself  for  excluding  it  from  the  same  protection,  if  it  were  within  the  curtilage, 
or  under  the  same  roof,  and  actually  enjoyed  as  parcel  of  the  dwelling-house,  in 
point  of  fact,  and  under  such  circumstances  as  would,  apart  from  the  difference  of 
title,  constitute  it  parcel  of  the  mansion  in  point  of  law.(^) 

The  next  question  relating  to  the  mansion-house  is,  how  far  it  must  be  inhabited T 

It  appears  to  be  well  settled,  that  unless  the  owner  has  taken  possession  of  the 
house  by  inhabiting  it  personally,  or  by  some  one  of  his  family,  it  will  not  have  be- 
come his  dwelling-house  in  the  proper  meaning  of  the  word,  as  applied  to  the  offence 
of  burglary.  There  are  several  cases  to  this  effect,  which  sufficiently  overrule  any 
different  opinions  which  may  have  been  formerly  entertained. (z)^ 

A  Mr.  Smith  having  purchased  a  house  with  an  intention  to  reside  in  it,  had 
moved  into  it  some  of  his  furniture  and  effects,  to  the  value  of  about  ten  pounds; 
the  house  was  put  under  the  care  of  a  carpenter  for  the  purpose  of  being  repaired ; 
but  Mr.  Smith  had  not  himself  entered  into  the  occupation  of  any  part  of  it,  nor 
did  any  part  of  his  family,  nor  any  person  whatever,  sleep  therein.  While  the 
house  was  in  this  situation,  it  was  broken  open  in  the  night  time;  and,  upon  a  case 
reserved,  the  judges  were  of  opinion  that  it  could  not  be  considered  as  a  dwelling- 
house,  being  entirely  uninhabited ;  and  that,  therefore,  there  could  be  no  burglary.(a) 

So  where  the  tenant  of  a  house,  when  the  former  tenant  had  quitted,  put  all  his 

(w)  Rex  V.  WestwoiJti,  R.  k  R.  495.  (x)  1  Hale  559. 

(y)  2  East  P.  G.  c.  15,  8.  10,  p.  494,  and  Bee  2  Stark.  Ev.  279  note  (2),  where  the  doctrine 
in  1  Hale  559,  is  also  questioned. 

(x)  Id  1  Hawk.  P.  C  c.  38,  s.  18,  it  is  said  that  a  house  which  one  has  hired  to  live  in 
and  brought  part  of  his  goods  into,  but  has  not  yet  lodged  in,  is  one  in  which  burglary 
may  be  committed.  The  point  is  mentioned  in  Kel.  46,  but  not  as  having  been  decided, 
idea  qtaere  Ugem  being  subjoined. 

{a)  Rex  V.  Lyons,  1  Leach  185.  The  case  is  rather  differently  reported  in  2  East  P.  G. 
c.  15,  s.  12,  p.  497,  where  it  is  stated  that  no  goods  were  in  the  house  at  the  time  it  was 
broken  open,  and  that  the  judges  were  therefore  also  of  opinion  that  it  was  no  burglary, 
because,  as  the  indictment  charged  an  intent  to  steal,  it  must  mean  to  steal  the  goods  then 
and  there  being,  and  that  nothing  being  in  the  house,  nothing  could  be  stolen  ;  but  it  is 
also  further  stated,  that  it  seemed  to  be  the  sense  of  the  judges,  and  Eyre,  B  ,  declared  it 
to  be  his  opinion,  that  although  some  goods  might  have  been  put  into  the  house,  yet  if 
neither  the  party  nor  any  of  his  family  had  inhabited  it,  it  would  not  be  a  mansion-house 
in  which  burglary  could  be  committed. 

— Ml  I  --■  , ,     ,-   ^-         ,    ,^^   -MM-I-I   I         ^^     1^1^  _J  .    ■■If  I  '  - 

1  Burglary  may  be  committed  in  a  house  in  the  city,  in  which  the  prosecutor  intended 
to  reside  on  his  return  from  his  summer  residence  in  the  country,  and  to  which,  on  going 
into  the  country,  he  had  removed  his  furniture  from  his  former  residence  in  town ;  though 
neither  the  prosecutor  nor  his  family  had  ever  lodged  in  the  house  in  which  the  crime  is 
charged  to  have  been  committed  :  Gomm.  0.  Brown,  3  Rawle  207.  ■ 
TOL.  n. — 2 
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furniture  into  it,  and  frequently  went  thither  in  the  day  time,  but  neither  himself, 
nor  any  of  his  family  had  ever  slept  there;  it  was  ruled  that  burglary  oould  not  be 
committed  therein. (() 

*221       *^Q<^  though  persons  sleep  in  a  house  thus  situated,  yet,  if  they  are  not  of 
-*  the  family  of  the  owner,  it  will  still  not  be  a  dwelling-house  in  which  burglary 
can  be  committed. 

Thus,  where  the  prisoner  was  indicted  for  a  burglary  in  the  dwelling-house  of  a 
Mr.  Holland,  and  it  appeared  that  the  house  was  newly  built  and  finished  in  every 
respect,  except  the  painting,  glaiing,  and  the  flooring  of  one  garret ;  that  a  work- 
man, who  was  constantly  employed  by  Mr.  Holland,  slept  in  it  for  the  purpose  of 
protecting  it,  but  that  no  part  of  Mr.  Holland's  domestic  family  had  taken  posses- 
sion of  it;  the  Court  held,  that  it  was  not  the  dwelling-bouse  of  Mr.  Holland. (c) 

So  where  it  appeared  that  the  prosecutor  had  lately  taken  the  house  which  was 
broken  open;  that  he  himself  had  never  slept  there,  nor  any  of  his  family;  but  that 
on  the  night  in  which  it  was  so  broken,  and  for  six  nights  before,  he  had  procured 
two  hair-dressers,  who  were  not  in  any  situation  of  servitude  to  him,  to  sleep  there 
for  the  purpose  of  taking  care  of  his  goods  and  merchandise,  which  were  deposited 
therein ;  the  Court  was  of  opinion,  that  the  house  could  not,  in  contemplation  of 
law,  be  considered  as  the  dwelling-house  of  the  pro8ecutor.(c?) 

Where  the  owner  of  the  house  has  no  intention  of  going  to  reside  in  it  himself^ 
and  merely  puts  some  person  to  sleep  there  at  night«  till  he  can  get  a  tenant,  the 
same  rule  is  established  ;  and  the  house,  under  such  circumstances,  cannot  be  con- 
sidered as  the  dwelling-house  of  the  owner. 

This  point  arose  upon  an  indictment  for  stealing  goods  to  the  value  of  forty  shil- 
lings in  the  dwelling-hous€.(e)  Mr.  Pearoe  was  a  brewer  living  in  Milbank-street^ 
and  owner  of  a  public-house  in  Palace-yard,  in  which  the  offence  was  committed. 
The  house  was,'  at  the  time  of  the  ofience,  shut  up,  and  in  the  day  time  entirely  un- 
inhabited ;  but  a  servant  of  Mr.  Pearce's  was  put  to  sleep  in  it  at  night,  for  the  pro- 
tection of  the  goods,  until  some  other  publican  should  take  possession  of  it.  There 
were  in  the  house  a  number  of  beds,  chairs,  and  other  articles  of  furniture,  which 
Mr.  Pearce  had  purchased  of  the  former  tenant,  with  a  view  to  accommodate  the 
person  to  whom  he  might  let  it,  but  with  no  intention  of  residing  in  the  house  him- 
self, either  personally,  or  by  means  of  any  of  his  servants.  Upon  a  case  reserved, 
the  judges  were  of  opinion,  that  as  Mr.  Pearoe  never  intended  to  inhabit  the  house, 
it  could  not,  in  contemplation  of  law,  be  considered  as  his  dwelling-house;  and  that 
it  would  have  been  no  burglary  if  the  house  had  been  broken  in  the  night(/) 

Where  the  owner  of  the  house  has  never,  by  himself  or  by  any  of  his  family 
slept  in  it,  though  he  has  used  it  for  his  meals,  and  all  the  purposes  of  his  business, 
it  is  not  his  dwelling-house,  so  as  to  make  the  breaking  thereof  burglary.  One 
Clayson  took  a  house  in  a  street,  and  in  it  carried  on  his  business  of  a  shop-keeper, 
Mo-i  Aod  dined,  entertained  his  friends,  and  passed  his  days  there,  and  had  '^'bed- 
-^  ding  upstairs;  but  he  always  slept  at  his  mother's,  two  doors  off,  and  he  had 
no  servant  sleeping  in  the  house.  An  indictment  for  burglary  described  this  as  his 
dwelling-house,  but  the  judges  held,  that  it  could  not  be  deemed  his  dwelling- 
house.(^) 

When  the  owner  of  the  house  has  once  entered  upon  the  possession  and  occupa- 
tion of  it,  by  himself,  or  by  some  of  his  family,  it  will  not  cease  to  be  his  dwelling- 
heuse  on  account  of  any  occasional  or  temporary  absence,  even  though  no  person  be 
laft  in  it.(h)  Thus,  if  A.  have  a  dwelling-house,  and  upon  occasion  he  and  all  his 
family  be  absent  for  a  night  or  more,  burglary  may  be  committed  in  their  absence  ; 
and,  so  if  A.  have  two  mansion-houses,  and  be  sometimes  with  his  family  at  one. 


(5)  Hallard's  case,  2  Bast  P.  C  c.  15,  s.  12,  p.  498  ;  2  Leach  701,  note  (a).  Bailer,  J.,  and 
>^.  p.,  Thompson's  case,  2  East,  Ibid. ;  2  Leach  771,  Grose,  J. 

(e)  Fuller's  case,  2  East  P.  0.  c.  15,  s.  12,  p.  498,  the  Recorder;  1  Leach  186,  note  (6). 
,{d)  Harris's  case,  2  Leach  701,  the  Recorder;  2  East  P.  G.  c.  15,  s.  12,  p.  488. 

ie)  Under  the  proTisions  of  the  12  Anne  c.  7,  now  repealed. 
/)  Davies's,  alias  Silk's  case,  2  Leach  876;  2  East  P.  G.  c.  15,  s.  12,  p.  499. 
.{ff)  Rex  V.  Martin,  MS.,  Baylej,  J.,  and  R.  k  R.  108. 
^(A)  Post.  77  ;  1  Hale  556 ;  3  Inst.  64 ;  Bac.  Ab.  tit.  Burglary  (E). 
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and  Bometimes  at  the  other,  the  breach  of  one  of  them  in  the  night-time,  in  the 
absence  of  his  family,  will  be  burglary .(t)  Also,  if  A.  have  a  chamber  in  a  college, 
or  inn  of  Court,  where  he  usually  lodges  in  term  time ;  and,  in  his  absence  in  the 
Yacation,  the  chamber  be  broken  open,  the  same  rule  will  apply.Cj  ) 

The  following  case  was  decided  in  conformity  with  these  principles.  The  owner 
of  a  house  in  Westminster,  in  which  he  dwelt,  took  a  journey  into  Cornwall,  with 
intent  to  return ;  and  sent  his  wife  and  family  out  of  town,  and  left  the  key  with  a 
friend  to  look  afler  the  house ;  and,  after  he  had  been  gone  a  month,  no  person 
being  in  the  house,  it  was  broken  open  in  the  night,  and  robbed.  A  month  after- 
wards, the  owner  returned  with  his  family,  and  again  inhabited  there.  This  break- 
ing was  holden  to  be  burglary. (A:) 

But  in  cases  of  this  kind  there  must  be  an  intention  on  the  part  of  the  owndr  to 
return  to  his  house,  animus  revertendi;  for  if  the  owner  has  quitted  without  any 
intention  of  returning,  the  breaking  of  a  house  so  left  will  not  be  burglary. (/) 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house  of  a  Mr  Fakney, 
and  stealing  divers  goods.  Mr.  Fakney  stated  that  he  made  use  of  the  house  in 
question,  which  was  situated  at  Hackney,  as  a  country  house,  in  the  summer  time, 
his  chief  residence  being  in  London  -,  about  the  end  of  the  summer  before  the 
offence  was  committed,  he  removed  with  his  whole  family  to  London,  and  brought 
away  a  considerable  part  of  his  goods :  and  in  the  November  following  his  house 
was  broken  open,  and  in  part  rifled;  upon  which  he  removed  the  remainder  of  his 
household  furniture,  except  a  clock,  and  a  few  old  bedsteads,  and  some  lumber  of 
veiy  little  value ;  leaving  no  bed  or  kitchen  furniture,  nor  any  thing  else  for  the  ac- 
commodation of  a  &mily.  Being  asked  whether,  at  the  time  he  so  disfurnished  his 
house,  he  had  any  intention  of  returning  to  reside  there,  he  declared  that  he  had 
not  come  to  any  settled  resolution,  whether  to  return  or  not;  but  was  rather  in- 
clined totally  to  quit  the  house,  and  to  let  it  for  the  remainder  of  his  term.  The 
Court  were  of  opinion  that  the  prosecutor  ^having  left  his  house,  and  disfur-  rM± 
nished  it  in  the  manner  before  mentioned,  without  any  settled  resolution  of  ^ 
returning,  but  rather  inclining  to  the  contrary,  the  house  could  not,  under  these 
eircumstances,  be  deemed  his  dwelling-house  at  the  time  the  fact  was  committed. (m) 

So,  if  a  man  leaves  his  house  without  any  intent  of  living  in  it  i^in,  and  means 
to  use  it  as  a  warehouse  only,  and  has  persons,  not  of  his  family,  to  sleep  in  it  to, 
guard  the  property,  the  house  cannot  be  described  as  his  dwelling-house.  One  Cox 
lived  in  St.  Martin's-lane,  but  removed  to  the  Haymarket.  and  kept  the  house  in 
St.  Martin Vlane  as  a  warehouse  only;  none  of  his  family  or  servants  remained 
there,  but  two  women  who  worked  for  him  in  his  business  slept  there  to  guard  the 
property ;  the  prisoner  stole  to  the  amount  of  above  forty  shillings  in  the  house,  and 
the  judges  held  that  an  indictment  against  him  describing  the  house  as  the  dweUing- 
house  of  Cox  was  wrong,  (n) 

But  though  a  mftn  leave  his  house,  and  never  mean  to  live  in  it  again,  yet  if  he 
uses  part  of  it  as  a  shop,  and  lets  a  servant  and  his  family  live  and  sleep  it  another 
part  of  it  for  fear  the  place  should  be  robbed,  and  lets  the  rest  to  lodgers,  the  habi- 
tation by  the  servant  and  his  family  is  a  habitation  by  the  owner,  and  the  shop  will 
still  be  considered  part  of  his  dwelling-house.  The  indictment  was  for  burglary  in 
the  dwelling-house  of  Bendall,  the  place  broken  into  was  a  shop,  parcel  of  a  dwell- 
iog-house,  which  he  had  inhabited ;  he  had  left  the  dwelling-house,  and  never  meant 
to  live  in  it  again,  but  retained  the  -shop,  and  let  the  other  rooms  to  lodgers ;  after 
some  time  he  had  put  a  servant  and  his  family  into  two  of  the  rooms,  lest  the  place 
should  be  robbed,  and  they  lived  there.  Upon  a  case  reserved,  the  judges  thought 
potting  in  a  servant  and  family  to  live,  very  different  from  putting  them  in  merely 

(0  1  Hale  556 ;  Som.  82.  (/)  Id.  Ibid. 

{k)  Rex  0.  Hurry,  2  East  P.  C.  c.  15,  s.  11,  p.  496,  cited  also  in  Fost.  77,  from  MS.;  Den- 
ton and  Chappie,  as  a»  case  upoa  a  burglary  in  the  house  of  Mr.  Nicholls.  In  Rex  v.  Kirk- 
ham,  2  Stark.  £v.  279,  Wood,  B.,  held  that  the  offence  of  stealing  in  a  dwelliog-house  had 
been  committed,  although  the  owner  and  his  family  had  left  six  months  before,  having 
left  the  furniture,  and  intending  to  return. 

(2)  FoBt.  77 ;  4  Blac.  Com.  225. 

(m)  Nutbrown's  case,  Fost.  76.    The  prisoners  were  convicted  of  stealing  the  clock,  &c. 

(ji)  Rex  V.  Flannagan,  R.  k  R.  187. 
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to  sleep,  and  that  this  was  still  to  be  deemed  Bendall's  house,  and  that  the  convic- 
tion was  right. (o) 

It  seems  that  the  mere  casual  use  of  a  tenement  as  a  lodging,  or  the  using  it  only 
upon  some  particular  occasions,  will  not  be  such  an  inhabitancy  as  will  constitute  it 
a  dwelling-house  in  which  burglary  can  be  committed. (p)  Thus,. it  was  agreed  by 
all  the  judges  that  the  fact  of  a  servant  having  slept  in  a  bam,  on  the  night  in 
which  it  was  broken  open,  and  for  several  nights  before,  he  being  put  there  for  the 
purpose  of  watching  thieves,  made  no  sort  of  defence  in  the  question,  whether  the 
offence  was  burglary  or  not.(g)  And  the  circumstance  of  a  porter  lying  in  a  ware- 
house, to  watch  goods^  which  is  only  for  a  particular  purpose,  does  not  make  it  a 
dwelling-house. (r)  The  question,  therefore,  respecting  burglary  in  such  bam  or 
warehouse  will  remain  just  as  if  no  person  had  slept  in  them,  to  be  disposed  of  by 
the  principles  which  have  been  before  discussed,  as  to  their  being  or  not  being 
pared  of  the  mansion  or  dwelling-house. (s) 

*2^1  '^  point  of  some  nicety  arises  in  the  case  of  an  executor  putting  servants 
^  into  the  house  of  his  testator,  but  not  going  to  live  there  himself.  A  case  of 
this  kind  occurred,  which  is  thus  stated.  A.  died  in  his  house,  and  B  ,  his  executor, 
put  servants  into  it,  who  lodged  in  it,  and  were  on  board  wages ;  but  B.  never  lodged 
there  himself:  and  upon  an  indictment  for  burglary,  the  question  was,  whether  this 
might  be  called  the  mansion-house  of  B.  The  Court  inclined  to  think  it  might, 
because  the  servants  lived  t?iere.(t)  It  was  not  necessary  to  decide  the  point  in  that 
case,  as  it  turned  out  on  the  evidence  that  there  was  not  a  sufficient  breaking  of  the 
house ;  and  perhaps  it  would  be  difficult  to  reconcile  the  opinion,  to  which  the  Court 
is  said  to  have  inclined,  with  some  of  the  decided  cases  and  principles  upon  this  sub- 
ject, if  the  facts  were  that  the  executor  did  not  contemplate  any  occupation  of  the 
house  by  himself,  and  that  he  merely  put  the  servants  there  for  the  purpose  of  taking 
care  of  the  house  and  furniture,  till  they  should  be  properly  disposed  of  according 
to  his  trust,  (u) 

It  remains  further,  in  treating  of  the  mansion  or  dwelling-house,  to  inquire  as  to 
the  person  who  is  to  be  deemed  the  oirw^r  of  it,  in  order  to  be  able  to  state  correctly 
in  the  indictment  the  name  of  the  party,  in  whose  dwelling-house  the  burglary  is 
alleged  to  have  been  committed. 

The  subject  is  rather  of  a  complicated  nature,  but  from  the  cases  which  have  been 
hitherto  decided,  it  seems  that  the  material  point  to  be  ascertained  will  be,  whether 
the  ownership  remains  with  the  proper  owner  of  the  dwelling-house,  and  is  exercised 
by  him,  either  by  his  own  occupation,  or  by  that  of  other  persons  on  his  account,  or 
whether  the  proper  owner  has  given  such  an  interest  to  other  persons,  in  the  whole 
or  in  parts  of  the  dwelling-house,  as  to  constitute  an  ownership  in  such  other 
persons.* 

The  owner  of  a  dwelling-house  may  exercise  his  ownership  by  his  own  personal 
occupation,  or  by  the  occupation  of  any  persons  who  by  law  are  deemed  to  be  part 
of  his  family.  This  doctrine  has  been  carried  to  a  great  extent  in  the  case  of  a  wife. 
For  where  it  appeared  that  a  lady,  whose  house  was  robbed,  had  for  many  years  lived 
separate  from  her  husband }  and  that,  when  she  was  about  to  take  the  house,  a  lease 
of  it  was  prepared  in  her  husband's  name,  but  that  he  refused  to  execute,  and  said 
he  would  have  nothing  to  do  with  it,  in  consequence  of  which  she  agreed  with  the 

(o)  Rex  V.  Gibbons,  MS  ,  Bayley,  J.,  Easter  T.  1821. 

Ip)  2  East  P.  G.  c.  1.%  s.  11,  p.  49*7. 

(q)  Brown's  case,  2  East  P.  G.  c.  15,  s.  11,  p.  497,  and  s.  14,  p.  601. 

?r)  Smith's  case,  by  ten  of  the  judges  cited  from  Lord  Icing's  MS.  96,  and  Serjeant  Fos- 
Ura  MS.,  in  2  East  P.  G.  c.  15,  s.  U,  p.  497. 

(9)  Ante,  p.  I6j  et  teq, 

(t)  Jones's  case  from  Ghapple's  MS. ;  2  MS.,  Sum.  cited  in  2  East  P.  G.  c.  15,  a.  12,  p. 
499. 

(u)  See  Davies*8  case,  anU,  p.  22. 

1  In  an  indictment  for  burglary,  it  is  sufficient  to  lay  the  ownership  of  the  house  in  a 
married  woman,  who  lives  apart  from  her  husband,  and  has  the  occupancy  and  control  of 
the  dwelling  :  Drecker  v.  State,  18  Ohio  308.  A  person  having  and  occupying  a  building 
may  be  alleged  to  be  the  owner :  People  v.  Smith,  1  Parker  G.  R.  329. 
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landlord  herself,  and  bad  constaDtlj  paid  rent ;  it  was  holden  upon  an  indictment  for 
breaking  open  the  bouse  that  it  was  well  laid  as  the  dwelling-house  of  the  husband. (v) 
So  where  a  married  woman  lived  apart  from  her  husband,  upon  an  income  arising 
from  property  vested  in  trustees  for  her  separate  use,  it  was  held,  that  a  house  which 
she  had  hired  to  live  in  might  be  described  as  her  husband's  dwelling-house,  though 
she  paid  the  rent  out  of  her  separate  property,  and  the  husband  had  never  been  in 
it.  The  indictment  described  the  dwelling-house  first  as  the  house  of  J.  S  ,  and 
secondly  as  the  house  of  his  w^ife.  It  appeared  that  they  lived  apart,  and  that  the 
wife  subsisted  upon  property  *which  had  been  hers  before  marriage,  and  which  r*../. 
was  vested  in  trustees  for  her  separate  use ;  that  the  house  was  no  part  of  the  '- 
settled  property,  but  was  hired  by  the  wife  who  paid  the  rent  for  it,  and  the  husband 
had  never  been  in  it.  Upon  a  case  reserved,  the  judges  were  clear  that  this  was  to 
be  deemed  in  law  the  dwelling-house  of  the  husband ;  it  was  the  dwelling-house  of 
some  one ;  it  was  not  that  of  the  trustees,  for  they  had  nothing  to  do  with  it ;  it  was 
not  the  wife's,  because,  at  law,  she  could  have  no  property ;  it  could  then  only  be  the 
husband's. (it)  In  a  later  case  it  was  held,  that  the  house  of  a  husband  in  which  he 
allowed  his  wife  to  live  separate  from  him  might  be  described  as  the  house  of  the 
husband,  though  the  wife  lived  there  in  adultery  with  another  man  who  paid  the 
housekeeping  expenses,  and  though  the  husband  suspected  a  criminal  intercourse 
between  his  wife  and  the  other  man,  when  he  allowed  her  to  live  separate.  The 
indictment  was  for  burglary  in  the  dwelling-house  of  Gillings,  who  did  not  live  there, 
but  the  house  was  his  for  a  long  term,  and  he  suffered  his  wife  to  live  there  separate 
from  him.  He  had  agreed  to  the  separation,  and  given  her  up  the  house,  because 
be  suspected  a  criminal  intercourse  between  her  and  one  Websdale,  and  had  allowed 
her  also  to  take  a  bed,  and  what  furniture  she  chose.  She  lived  there  with  Webs- 
dale, who  paid  the  housekeeping  expenses,  but  neither  rent  nor  taxes.  Upon  a  case 
reserved,  the  judges  thought  that  this  was  properly  described  as  the  house  of 
Gillings.(a;J  Where  a  prisoner  was  indicted  for  breaking  into  the  dwelling-house 
of  Elizabetn  A.,  and  it  appeared  that  her  husband  had  been  convicted  of  felony,  and 
was  in  prison  under  his  sentence  when  the  house  was  broken  into,  it  was  held,  on  a 
case  reserved,  that  the  house  was  improperly  described,  although  the  wife  continued 
in  the  possession  of  it.(^)  But  if  a  cose  should  arise  in  which  the  law  would  adjudge 
the  separate  property  of  the  mansion  to  be  in  the  wife,  she  having  also  the  exclusive 
possession,  it  should  seem  that  in  such  case  the  burglary  would  properly  be  laid  to 
be  committed  in  her  mansion-house,  and  not  in  that  of  her  husband. (z) 

The  owner  of  a  dwelling-house  may  also  occupy  it  by  means  of  servants.  Thus, 
in  a  case  which  has  been  already  mentioned,  where  the  servant  of  a  farmer,  and  his 
family,  lived  in  a  cottage  adjoining  his  master's  house,  which  he  took  to  by  agree- 
ment with  his  master,  when  he  went  into  the  service,  but  for  which  he  paid 
no  rent;  only  an  abatement  was  made  in  his  wages,  on  account  of  his  family  being 
to  reside  in  the  cottage;  all  the  judges  (with  the  exception  of  Buller,  J.,  who 
doubted),  held  that  this  was  no  more  than  a  license  to  the  servant  to  lodge  in  the 
cottage,  and  not  a  letting  of  it  to  him ;  and  that  the  cottage,  therefore,  continued  part 
of  the  mansion-house  of  the  farmer,  (a) 

A  house,  the  joint  property  of  partners  in  trade,  and  in  which  their  business  is 
carried  on,  may  be  described  as  the  dwelling-house  of  all  the  partners,  though  only 
one  of  them  resides  in  it.  Upon  *an  indictment  for  stealing  in  the  dwelhng-  r-^^j 
house  of  Hailing  and  others,  it  appeared  that  Hailing,  Pearce,  and  Stone  ^ 
carried  on  an  extensive  wholesale  and  retail  business  on  the  premises,  in  which  the  * 
offence  was  committed.  Pearce,  with  his  family,  lived  in  the  house,  which  was  the 
joint  property  of  the  firm,  built  at  their  joint  expense,  and  the  ground-rent  and  ex- 
penses were  paid  by  them  jointly.     The  young  men  employed  in  the  shop  and  busi- 

(p)  Farre*fl  case,  Kel.  43,  44,  45.  See  Rex  v.  Smyth,  5  C.  A  P.  201  (24  E.  C.  L.  R.),  per 
Lora  Tenterdea,  G.  J. 

(w)  Bex  r.  French,  R.  k  R.  491.  (z)  Rex  v.  Wilford,  R.  k  R.  517. 

hf)  Reg.  V.  Whitehead,  9  G.  &  P.  429  (38  E.  G.  L.  R.),  G.  R. 

(2)  2  East  P.  G.  c.  15,  s.  16,  p.  504. 

(a)  Browa's  case,  2  East  P.  G.  c.  15,  s.  14,  p.  501,  Wilson,  J.  And  see  Bertie  v.  Beau- 
mont, 16  East  33.     See  Rex  v.  James, />o«^,  p.  33. 
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ness,  ninety-one  in  number,  slept  in  the  house.  Hailing  and  the  other  partner 
resided  elsewhere,  and  were  allowed  in  the  acoounts  of  the  firm  a  certain  sum  fi>r 
rent,  £225.  The  warehouse  and  shop  were  on  the  basement  story.  Upon  a  case 
reserved,  on  the  question,  whether  the  dwelling-house  was  properly  laid  as  that  ot 
all  the  partners,  or  should  have  been  laid  as  that  of  the  resident  partner  only,  the 
judsres  were  unanimously  of  opinion,  that  the  dwelling-house  was  properly  described 
as  that  of  all  the  partners  (h) 

A  modem  case  appears  to  have  proceeded  upon  the  same  principle.  The  prisoners 
were  indicted  for  a  burglary  in  the  dwelling-house  of  Messrs.  Moore,  Harrison  and 
Hamilton,  who  were  partners  in  their  business  of  bankers,  and  also  in  a  brewery  con- 
cern; and  were  the  owners  of  the  house  in  question.  The  lower  rooms  of  the  house 
were  three  in  number,  having  only  one  entrance  from  without,  by  a  door  opening  to  the 
street,  which  was  the  door  broken  open  to  commit  the  felony.  It  opened  into  one 
of  the  three  rooms  in  which  the  clerk's  business  relating  to  the  brewery  was  trans- 
acted :  that  room  communicated  by  a  door-way  with  an  inner  room,  where  the  bank- 
ing business  was  done,  and  where  the  cash,  notes,  &c.,  were  deposited ;  and  the  inner 
room  communicated  in  the  same  manner  with  a  further  room,  which  was  the  private 
room  of  the  partners.  The  business  of  Messrs.  Moore  and  Co.  was  transacted  only  in 
these  lower  rooms  of  the  house,  in  which  no  person  slept.  When  the  entrance  door 
which  opened  to  the  street  was  locked  up  at  night,  upon  leaving  the  offices,  the  clerk 
who  had  the  custody  of  the  key  left  it  in  the  care  of  one  Stevenson,  who  inhabited 
the  upper  rooms  of  the  house,  from  whom  it  was  received  again,  when  the  offices 
were  to  be  opened  in  the  morning.  Stevenson  was  a  servant  to  Messrs.  Moore  and 
Co.  in  their  brewery,  as  their  cooper,  at  weekly  wages,  with  firing  and  lodging  for 
himself  and  his  family :  but  the  contract  as  to  the  lodging  w&s  not,  in  general  terms, 
that  he  should  be  provided  with  lodging,  but  that  he  should  have  the  particular 
rooms  which  he  inhabited  for  the  lodging  of  himself  and  his  family.  There  was  a 
separate  entrance  to  these  rooms  from  without ;  they  were  not  in  any  way  used  for 
the  business  which  was  carried  on  in  the  lower  rooms,  some  papers  only  of  no  conse- 
quence being  kept  in  them  by  Messrs.  Moore  and  Co. ;  and  the  only  communication 
between  the  upper  rooms  and  the  lower  ones  was  by  a  trap-door  in  the  floor  of  one 
of  the  upper  rooms  and  a  ladder.  Since  the  robbery,  this  trap-door  and  ladder  had 
been  constantly  used,  in  order  to  go  down  to  the  lower  rooms,  and  bolt  the  street 
door  of  the  offices  in  the  inside,  for  better  security ;  but  none  of  the  witnesses  knew  of 
their  having  ever  been  used  for  any  purpose  previous  to  the  robbery,  although  they 
nisyon  might  have  been  so  used  at  any  time,  as  the  ^trap-door  was  never  kept  locked 
"  -•  or  lastened,  and  the  key  of  it  was  left  in  Stevenson's  custodv.  There  were  six 
windows  in  the  upper  rooms  which  were  assessed  in  the  name  of  Stevenson;  but  the 
duty  was  paid  by  Messrs.  Moore  and  Co.  The  lower  rooms  had  nine  windows,  but 
were  not  charged  with  any  window  tax,  the  assessors  not  considering  them  as 
inhabited.  Upon  these  facts,  two  questions  were  submitted;  first,  whether  this 
inhabitancy  could  be  considered  as  the  inhabitancy  of  Messrs.  Moore  and  Co.  by  their 
servant  Stevenson,  or  whether  Stevenson,  by  the  contract,  became  tenant,  and  the 
upper  part  of  the  house  was  his  dwelling-house,  and  not  that  of  Messrs.  Moore  and 
Co. ;  and  secondly,  if  these  premises  were  the  dwelling-house  of  Messrs.  Moore  and 
Co.,  the  further  question  arose,  whether  there  was  such  a  severance  of  the  lower 
part  as  to  prevent  its  being  iqcluded  as  part  of  their  dwelling-house.  After  hearing 
the  argument  on  behalf  of  the  prisoners,  Lord  Ellenborough,  C.  J.,  said,  "  Could 
Stevenson  have  maintained  trespass  against  his  employers  for  entering  these  rooms  ? 
or,  if  a  man  assigns  to  his  coachman  the  rooms  over  his  stable,  does  he  thereby  make 
him  a  tenant?  Whether  the  assessors  formed  a  right  or  a  wrong  judgment  can 
make  no  difference ;  nor  is  it  material  to  which  trade  Stevenson  was  a  servant,  for 
the  property  in  both  partnerships  belonged  to  the  same  persons.  As  to  the  sever- 
ance, the  key  of  the  trap-door  was  left  with  Stevenson,  and  the  door  was  never 
fastened ;  and  it  can  make  no  difference  whether  the  communication  between  the 
rooms  was  through  a  trap-door,  or  by  a  common  staircase."  And  Mansfield,  C-  J., 
said,  '^  Many  persons  have  houses  given  them  to  live  in,  as  porters  at  park-gates ;  if 

(6)  Rex  V,  Athra,  R.  k  M.  G.  C.  R.  329. 
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a  master  tuns  away  his  servant,  does  it  follow  that  he  caonot  evict  him  till  the 
eod  of  the  year  1  Could  not  the  prosecutors  have  turned  out  this  man  when  they 
would  r'(6) 

On  the  trial  of  a  burglary  in  the  house  of  E.  Jones,  it  appeared  that  Jones  was 
in  the  senrice  of  Mr.  Donlton,  the  landlord  of  the  house ;  part  of  the  house  was  used 
as  store-rooms  for  Doulton's  goods,  and  in  the  other  part  Jones  resided  :  no  one  else 
ever  resided  there.  Doulton  paid  the  rent  and  taxes,  and  nothing  was  paid  by 
Jones  for  his  occupation,  either  by  deduction  from  bis  wages  or  otherwise;  and  it 
was  held  that  the  house  ought  to  have  been  described  as  Doulton's.((f) 

The  same  rule,  of  the  occupation  of  the  servant  being  that  of  the  master,  will 
hold  in  respect  to  all  persons  standing  in  the  relation  of  servants,  and  not  having  the 
exclushre  possession  nor  paying  rent.  Therefore,  apartments  in  the  King^s  palaces, 
or  in  the  houses  of  noblemen  lor  their  stewards  and  chief  servants,  must  be  laid  as 
the  mansion-house  of  the  King  or  nobleman. (e)  Accordingly,  where  *three  p^caq 
penons  were  charged  with  having  broken  into  the  lodgings  of  Sir  H.  Hungate,  ^ 
at  Whitehall,  it  was  agreed  that  the  indictment  should  be  for  breaking  the  King's 
mansion,  called  Whitehall.(/)  So  where  a  man  was  indicted  for  breaking  into  a 
chamber  in  Somerset-house,  and  the  indictment  charged  it  to  be  the  mansion-house 
of  the  person  who  lodged  in  it,  it  was  agreed  that  the  whole  house  belonged  to  the 
Queen-mother,  and  therefore  that  the  indictment  was  bad.(^)  And  where  a  house 
at  Chelsea  was  broken  into,  which  was  used  for  an  office  under  government,  called 
the  Invalid  Office,  and  the  rent  and  taxes  of  which  were  paid  by  government;  it  was 
holden  that  the  indictment  was  defective  in  laying  it  to  be  the  house  of  a  person 
who  occupied  the  whole  of  the  upper  part  of  it.(A)  An  indictment  for  a  burglary 
in  the  Custom-house  rightly  describes  it  as  the  dwelliDg-house  of  the  King,  as  he 
occupies  it  by  his  servants.(t)  An  indictment,  also,  for  a  burglary  in  the  dwelling- 
house  of  the  East  India  Company  was  holden  to  be  good,  the  house  being  inhabited 
by  the  servants  of  that  company.(y)  And  where  an  indictment  charged  a  burglary 
in  breaking  into  the  mansion-house  of  the  master,  fellows,  and  scholars  of  Bennet 
College,  in  Cambridge ;  the  fact  being  that  the  prisoner  broke  into  the  buttery  of 
the  college,  all  the  judges,  upon  reference  to  them,  held  that  it  was  burglary  (k) 

The  following  case  also  appears  to  have  proceeded  upon  the  same  principle,  that 
burglary  in  the  apartments  of  officers  of  a  public  company  must  be  laid  as  com- 
mitted in  the  mansion-house  of  the  company.  The  prisoner  was  indicted  for  break- 
ing the  mansion-house  of  S.  Story,  in  the  night-time.  It  appeared  that  the  house 
belonged  to  the  African  Company ;  Story  was  an  officer  of  the  company ;  he  and 
many  other  persons,  as  officers  of  the  company,  had  separate  apartmente  in  the 
house,  in  which  they  inhabited;  and  the  apartment  of  Story  was  that  which  was 
broken  open.  It  was  holden  that  the  apartment  of  Story  could  not  be  called  his 
mansion-house,  because  he  and  the  others  inhabited  the  house  merely  as  officers  and 
servants  of  the  company.  (^) 

(e)  Rex  V.  Stockton,  2  Taunt.  339;  2  Leach  1015.  Eight  of  the  judges  thouglit  that 
Stevenson  was  not  tenant,  but  inhabited  only  in  the  conrse  of  his  service.  Thomson,  B., 
Graham,  B.,  Lawrence,  J.,  and  Charabre,  J.,  cantra,  a.  c,  under  the  name  of  Rex  v.  Stock 
in  R.  &  R.  185.  The  judges  did  not  afterwards  pronounce  anj  further  opinion  ;  but  the 
prisoners  were  executed  according  to  their  sentence. 

(d)  Reg.  V.  Courtenay,  5  Cox  G  G.  218.  The  Recorder,  afler  consulting  Alderson,  B., 
still  entertained  doubts  whether  the  house  was  not  rightly  described.  The  marginal 
note  speaks  of  "  a  house  close  to  B.^s  place  of  business,'^  of  which  there  is  no  evidence 
in  the  report. 

(e)  )  Hale  556,  557 ;  2  East  P.  G.  c.  15,  s.  14,  p.  500. 
(/)  Rex  o.  Williams,  1  Hale  522. 

\g)  Burgess's  case,  Kel.  27. 

(A)  Peyton's  case,  1  Leach  324.     In  Bac.  Abr.  tit.  Burglary  (E.),  in  the  notes,  there  is 
qu.  in  whose  house  stealing  in  the  Invalid  Office  at  Ghelsea  should  be  laid  to  be. 
(t)  Rex  V.  Jordan,  7  G.  A  P.  432  (32  E.  G.  L.  R.),  Gaselee,  J.,  and  Gurney,  B. 
[/  )  Picket's  case,  2  East  P.  G.  c.  15,  s.  14,  p.  501. 


[ 


ik)  Maynard's  case,  2  East  P.  G.  c.  15,  s.  14,  p.  501. 

(r-       -    -      - 


[/)  Rex  V.  Hawkins,  Fost.  38,  Holt,  G.  J.,  Tracy,  J.,  and  Bury,  B.  The.  case  is  cited  from 
Hr.  J.  Tracy's  MS.,  from  which  it  appears  that  the  jury  was  discharged  of  the  indictment 
laying  the  breaking  to  be  in  the  mansion-house  of  Story  ;  and  that  it  was  amended  by 
laying  the  breaking  in  the  mansion-house  of  the  company.     Foster,  J.,  says  that  this  re- 
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But  the  rule  does  not  apply  where  a  servant  liveB  in  a  house  of  his  master's  at  a 
yearly  rent:  and  such  house  cannot  he  descrihed  as  the  master's  house,  though  it  be 
upon  the  premises  where  the  master's  business  is  carried  on,  and  though  the  servant 
have  it  because  of  his  services.  Greaves  and  Co.  had  a  house  and  buildings  where 
they  carried  on  their  trade;  Mettran,  their  servant,  lived  with  his  family  in  the 
^oA-i  house,  and  paid  £11  per  *annum  for  rent  and  coals,  such  rent  being  much 
^  below  the  value;  Mettran  was  allowed  to  live  there  because  he  was  servant; 
Greaves  and  Co.  paying  the  rates  and  taxes.  One  of  the  buildings  having  been 
broken  into,  the  indictment  charged  a  burglary  to  have  been  committed  in  the 
dwelling-house  of  Greaves  and  Co.,  and  it  was  urged  that  Mettran's  occupation  was 
their  occupation;  that  the  house  he  occupied  might  be  deemed  their  dwelling-house; 
and  that  all  their  buildings  might  be  deemed  part  of  their  dwelling-house.  But 
upon  a  case  reserved,  the  judges  held  that  as  Mettran  stood  in  the  character  of 
tenant,  and  Greaves  and  Co.  might  have  distrained  upon  him  for  rent,  and  could 
not  arbitrarily  have  removed  him,  Mettran's  occupation  could  not  be  deemed  their 
occupation,  and  that  the  conviction  as  to  the  burglary  was  wrong. (m)  And  though 
a  servant  live  rent  free  for  the  purpose  of  his  services,  in  a  house  provided  for  that 
purpose,  yet  if  he  has  the  exclusive  possession,  and  it  is  not  parcel  of  any  premises 
occupied  by  his  master,  the  house  may  be  described  as  the  house  of  the  servant; 
especially  if  it  does  not  belong  to  his  master,  but  to  some  person  paramount  his 
master;  a^  in  the  case  of  the  house  of  a  toll  collector.  The  tolls  at  a  gate  between 
Leeds  and  Wakefield  were  let  to  Ward,  who  employed  Ellis  to  collect  them,  and 
Ellis  lived  for  that  purpose  in  a  house  belonging  to  the  trustees,  and  built  by  them 
for  that  purpose:  he  had  a  weekly  sum  from  Ward,  and  the  family  of  Ellis  lived 
with  him  in  the  house.  A  burglary  having  been  committed  in  the  house,  it  was 
described  in  the  indictment  as  the  house  of  Ellis :  and  upon  a  case  reserved,  all  the 
judges  were  unanimous  that  it  was  rightly  described ;  for  Ellis  had  exclusive  posses- 
sion ;  it  was  unconnected  with  any  premises  of  Ward's,  and  Ward  did  not  appear  to 
have  any  interest  in  it.(n) 

The  rule  has  been  h olden  not  to  extend  to  the  case  of  a  house  occupied  by  the 
a^ent  of  a  trading  company  ;  though  he  resided  in  it,  with  his  family,  only  for  the 
purpose  of  conducting  their  trade,  and  the  lease  of  the  house  was  held  and  the 
rent  and  taxes  for  it  paid  by  the  company ;  and  an  indictment  was  holden  to  be 
good,  which  stated  the  burglary  as  being  committed  in  the  dwelling-house  of  such 
agent. 

The  agent,  a  Mr.  Sylvester,  kept  a  blanket  warehouse  in  Goswell-street,  and  re- 
sided, together  with  his  wife  and  children,  in  the  house  over  the  warehouse.  The 
warehouse  was  on  the  ground  floor,  and  consisted  of  four  rooms,  the  second  of  which 
was  the  room  that  was  broken  into ;  and  there  was  an  internal  door  from  the  ware- 
house to  the  dwelling-house.  All  the  blankets  were  the  property  of  Sellman  and 
others,  a  company  of  blanket  manufacturers,  consisting  of  sixty  or  more,  at  Witney, 
in  Oxfordshire,  none  of  whom  ever  slept  in  the  house.  The  lease  of  the  premises 
was  in  the  company,  and  the  whole  rent  of  both  dwelling-house  and  warehouse  was 
paid  by  them.  Sylvester  acted  as  their  servant  or  agent,  and  received  a  considera- 
tii)n  for  his  services  from  them,  part  of  which  consideration,  he  said,  was  his  being 
*^n  P^^^™^^^<^^  ^  ^^v®  ^^  *^®  house  rent  free.  It  was  *contended,  by  the  counsel 
J  for  the  prisoners,  on  the  authority  of  HawJdn^s  case,  that  this  must  be  consid- 
ered as  the  dwelling-house  of  the  company,  and  ought  to  have  been  so  charged  in 
the  indictment,  and  not  as  the  house  of  Sylvester,  who  inhabited  it  merely  for  them, 
and  as  their  servant.  But  the  Court  is  said  to  have  been  clearly  of  opinion,  that  it 
was  rightly  charged  to  be  the  dwelling-house  of  Sylvester ;  and  that  although  the 
lease  of  the  house  waa  held,  and  the  whole  rent  paid  by  the  company  in  the  country, 
yet  as  they  had  never  used  it  in  any  way  as  their  habitation,  it  would  be  doing  an 

port  is  warranted  in  the  substantial  parts  of  it  by  the  record :  Post.  39.  Bat  note  that 
the  prisoner  was  acquitted  of  the  burglary  in  the  mansion-house  of  the  company,  and  con- 
victed of  the  larceny  only :  Fost.  39.  It  does  not,  however,  appear  why  she  was  acquitted 
of  the  burglary. 

(m)  Rex  V.  Jarvis,  MS.,  Bayley,  J.,  and  R.  k  M.  0.  0.  R.  7. 

\n)  Rex  V.  Camfield,  MS.,  Bayley,  J.,  and  R.  k  M.  C.  C.  R.  42. 
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eqoal  yiolenoe  to  laD<^age  and  to  common  sense,  to  consider  it  as  their  dwelling- 
house,  especially  as  it  was  evident,  that  their  only  purpose  in  holding  it  was  to  fur- 
nish a  dwelling  to  their  agent,  and  ware-rooms  for  the  commodities  therein  deposited. 
That  the  dwdling  so  furnished  was  a  mean  hy  which  they  in  part  remunerated 
Sylvester  for  his  agency,  and  precisely  the  same  thing  as  if  they  had  paid  him  as 
much  more  as  the  rent  would  amount  to,  and  he  had  paid  the  rent ;  hut  that  the  com- 
pany in  this  case  preferred  paying  the  rent  of  the  whole  premises,  and  giving  their 
agent  and  his  family  a  dwelling  therein,  towards  the  salary  which  he  was  to  receive 
from  them.  And  that  the  house  was,  therefore,  essentially  and  truly  the  dwelling- 
house  of  the  person  hy  whom  it  was  occupied. (o) 

Though  a  servant  live  rent  free  in  a  house  belonging  to  his  master,  and  his  master 
pay  the  taxes,  and  the  master's  business  be  carried  on  in  the  house,  yet  if  the  servant 
and  his  family  be  the  only  persons  who  sleep  in  the  house,  and  th6  part  in  which  the 
master's  business  is  carried  on  be  at  all  times  open  to  those  parts  in  which  the  ser- 
vant Kves,  it  may  be  stated  as  the  servant's  house,  though  the  only  part  entered  by 
the  thief  were  that  in  which  the  master's  business  was  carried  on.  The  prisoner 
was  indicted  for  stealing  the  property  of  Bontillior,  in  the  dwelling-house  of  Bunyon ; 
it  appeared  that  Bunyon  was  secretary  of  the  Norwich  Union  and  Life  Oflfice,  at  the 
time  the  felony  was  committed ;  no  one  of  the  company  ever  dwelt  in  the  house ; 
Bunyon,  his  femily,  and  servants  were  the  only  persons  occupying  the  house,  and 
he  lived  there  as  secretary  to  the  company ;  the  rent  and  taxes  were  paid  by  the 
company.  The  property  stolen  was  ^deposited  in  a  safe,  in  the  lower  part  of  ri^oo 
the  house,  which  was  used  as  the  office  of  business  of  the  company,  for  safety  ^ 
till  the  next  morning,  when  it  would  have  been  carried  away  by  Bontillior.  The 
business  of  the  office  closed  at  five  o'clock,  and  the  rooms  of  business  were  not 
locked,  but  left  equally  accessible  to  Bunyon,  or  any  part  of  his  family  or  servants, 
with  any  other  part  of  the  house.  It  was  objected  that  the  house  ought  to  have 
been  laid  as  the  house  of  the  company ;  but  the  Recorder,  on  the  authority  of  the 
preceding  case,  overruled  the  objection,  and,  upon  a  case  reserved,  the  judges  were 
of  opinion  that  the  house  was  properly  described  as  Bunyon's  house,  as  he  and  his 
family  and  servants  were  the  only  persons  who  dwelt  there ;  they  and  they  only 
were  liable  to  be  disturbed  by  a  burglary,  and  though  the  judges  would  not  say  that 
it  might  not  have  been  described  as  the  company's  house,  they  thought  it  might, 
with  equal  propriety,  be  described  as  Bunyon's,  and  that  the  conviction  was 
right.(^) 

Where  a  servant  lives  in  a  cottage,  quite  distinct  from  his  master's  house,  and 
has  the  entire  control  over  the  cottage,  it  may  be  described  as  his  dwelling-house, 
although  he  pay  no  rent  for  it,  and  may  be  liable  to  give  it  up  whenever  his  service 

(o)  Rex  V.  Margetta,  2  Leach  030,  Graham,  B.,  and  Grose,  J.  It  is  also  stated,  that 
the  Court  further  gave  as  a  reason  for  their  judgment,  that  **  the  punishment  of  bur- 
glary was  intended  to  protect  the  actual  occupant  from  the  terror  of  disturbance  during 
the  hours  of  darkness  and  repose,  but  that  it  would  be  absurd  to  suppose  that  the  terror, 
which  is  of  the  essence  of  this  crime,  could,  from  the  breaking  and  entering  in  this  case, 
have  produced  an  effect  at  Witney,  in  Oxfordshire."  But  the  accuracy  of  this  reasoning 
may  perhaps  be  questionable.  The  punishment  of  bnrglary  will  attach  equally,  and  the 
actual  occapaat  will  not  be  lees  protected,  though  the  offence  should  be  laid  in  the  in- 
dictment as  committed  in  the  dwelling-house  of  the  real  owner.  And  with  respect  to  the 
terror  in  this  case  not  having  affected  the  company  at  Witney,  the  same  might  have  been 
said  of  the  terror  to  the  East  India  Company,  or  the  African  Company,  in  the  cases  of 
burglaries  in  their  booses,  which  have  been  before  mentioned,  ante,  p.  29,  but  see  the  next 
case.  There  is  a  note  to  this  case  of  Margetts,  which  states  that  Grose,  J.,  asked  whether 
there  had  not  been  a  prosecution  at  the  Old  Bailey  for  a  burglary  in  some  of  the  halls  of 
the  city  of  London,  in  which  it  was  clear  that  no  part  of  the  corporation  resided,  but  in 
which  the  clerks  of  the  company  generally  lived;  and  that  Mr.  Knapp  informed  the  Court 
that  his  father  was  clerk  at  the  Haberdasher's  Company,  and  resided  in  the  hall  which 
was  broken  open  ;  and  in  that  case  the  Court  held  it  to  be  his  father's  house. 

(p)  Rex  V.  Witt,  R.  k  M.  C.  C.  R.  248.  The  Recorder  observed,  '<  If  the  principle 
stated  in  Margetta'  case  be  correct,  namely,  that  the  punishment  of  burglary  was  intended 
to  protect  the  actual  occupant  from  the  terror  of  disturbance  during  the  hours  of  dark- 
ness and  repose,  bow  could  that  possibly  operate  upon  this  company  had  the  house  been 
broken  and  entered  in  the  night  with  intent  to  commit  murder  upon  the  person  of  Bunyon, 
or  any  of  his  family  or  servants  ?*' 
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is  terminated.  Upon  an  indictment  for  burglary  in  the  dwelling-house  of  J.  Levis, 
it  appeared  that  Lewis  was  a  gardener  to  the  Baron  de  Ratzen,  and  that  he  oocu- 
pied,  as  gardener,  a  cottage  in  his  master's  garden,  that  he  slept  in  the  cottage,  and 
kept  the  key,  but  took  his  meals  with  the  other  serrants  in  the  house ;  he  paid  no 
rent,  and  considered  himself  liable  to  give  up  the  cottage  whenever  he  ceased  to  be 
gardener.  It  was  objected  that  Lewis  took  no  interest  in  the  cottage,  but  merely 
occupied  it  in  right  of  his  master,  and  that  it  should  therefore  have  been  described 
as  the  dwelling  house  of  the  master.  Lord  Denman,  C.  J.,  ^*  As  the  building  in 
which  the  servant  slept  is  quite  distinct  and  apart  from  his  master's  place  of  resi- 
dence, and  he  had  a  perfect  control  over  it,  and  kept  the  key,  I  think  it  is  well 
described  as  the  dwelling-house  of  the  servant ;  but  I  do  not  think  that  the  indict- 
ment would  have  been  bad,  had  it  laid  the  house  as  that  of  the  m9sterJ'\q) 

Upon  an  indictment  for  burglary,  in  one  count  allied  to  have  been  committed  in 
the  dwelling-house  of  Bromi^,  and  in  another  in  the  dwelling-house  of  the  Earl 
of  Coventry ;  it  appeared  that  Bromage  had  the  house  and  firing  for  the  services  he 
had  performed  for  the  Earl  during  fifty  years,  but  he  did  no  work,  and  was  allowed 
so  much  a  week  as  an  old  servant ;  Littledale,  J.,  held  that  this  was  sufficient  to 
support  the  indictment,  as  the  house  of  Bromage,  or  at  all  events,  as  the  house  of 
the  Earl  of  Coventry. (r) 

^oq-i  Where  a  policeman  was  allowed  to  live  in  a  house,  in  order  to  ^ke  care  of 
^  it,  and  a  wharf  adjoining,  it  was  held  that  the  house  was  properly  described  as 
the  dwelling-house  of  the  policeman,  on  the  ground  that  he  must  live  somewhere ; 
and  he  was  not  otherwise  the  servant  of  the  owner  than  in  the  particular  matter. (<) 
But  where  upon  an  indictment  for  burglary  in  the  dwelling-house  of  Bird,  it 
appeared  that  Bird  worked  for  one  Woodcock,  who  did  business  as  a  carpenter  for 
the  New  River  Company,  and  put  him  in  to  take  care  of  the  house  and  fiock  mills 
adjoining,  which  belonged  to  the  company,  and  he  received  no  more  wages  than  he 
did  before  he  lived  there,  nor  had  any  agreement  for  any ;  it  was  doubted  whether 
the  house  was  properly  laid,  and  it  was  thought  that  there  might  be  some  difference 
between  this  and  the  preceding  case,  as  here  the  man  was  put  in  by  a  person  who 
did  the  work  for  the  company,  and  it  was  thought  the  safest  course  to  consider  the 
indictment  as  not  properly  laying  it  to  be  the  dwelling-house  of  Bird.(^) 

Upon  an  indictment  for  house-breaking,  describing  the  house  in  one  count  as  the 
dwelling-house  of  Mary  Moulder,  and  in  another  count  as  the  dwelling-house 
of  G.  B.  P.  Primm,  no  proof  of  the  Christian  names  of  Primm  was  given; 
but  it  appeared  that  Moulder  had  been  put  into  the  house  by  Primm  to  take 
care  of  it,  till  it  could  be  let,  and  she  was  to  have  coals  for  firing  found  by  Primm : 
she  paid  no  rent  for  the  house :  she  had  been  occasionally  a  servant  of  Primm  for 
thirty  or  forty  years,  and  done  work  for  him,  for  which  she  had  always  been  paid ; 
it  was  objected  that  the  house  was  not  the  dwelling-honse  of  Moulder  but  of  Primm. 
Littledale,  J. :  "I  think  the  evidence  is  sufficient  to  support  the  first  count  The 
prosecutrix  has  had  the  exclusive  occupation  of  the  house,  and  although  there  are 
very  nice  distinctions  between  the  cases,  I  think  this  was  her  dwelling-house.  She 
was  not  put  in  as  a  servant,  to  take  care  of  the  furniture  or  goods,  which  has  gen- 
erally been  the  case  where  such  questions  have  arisen." (ti) 

But  where  a  servant  has  part  of  a  house  for  his  own  occupation,  and  the  rest  is 
reserved  by  the  proprietor  for  other  purposes,  the  part  reserved  cannnot  be  deemed 
part  of  the  servant's  dwelling-house ;  and  it  is  the  same  if  any  other  person  has  part 
of  the  house,  and  the  rest  is  reserved.  The  governor  of  the  Birmingham  work- 
house was  appointed  under  contract  for  seven  years,  and  was  to  have  the  chief  part 
of  a  house  for  his  own  and  his  family's  occupation,  but  the  guardians  and  overseers 
who  had  appointed  him,  reserved  to  themselves  the  use  of  one  room  for  an  office, 
and  three  others  for  store-rooms.      The  governor  was  assessed  for  the  house,  ex- 

(q)  Rex  V,  llee8,  7  C.  &  P.  568  (32  E.  C.  L.  R.). 

(r)  Rex  V.  Ballard  k  Everall,  Worcester  Lent  Ass.,  1830,  MSS.  G.  S.  O.  See  Rex  v. 
Johlingj  po8tf  p.  36. 

>)  Rex  V.  Smith,  cited  in  Rex  v.  Rawlins,  7  C.  &  P.  150  (32  E.  0.  L.  R.). 

^t)  Rex  V,  Rawlins,  7  C.  A  P.  150  (32  B.  C.  L.  R.),  Vaaghan  and  Gaselee,"  Js. 

[u)  Rex  V.  George  James,  Gloucester  Lent  Ass.  1830,  MSS.  C.  S.  G.  Brown's  case, 
antey  p.  26,  note  (a),  was  strongly  relied  upon  in  support  of  the  objection. 
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oepttng  these  rooms.  The  office  was  broken  open,  and  the  indictment  stated  it  to  be 
the  gpyemor*s  dwelling-house;  but  on  a  case  reserved,  the  judges  held  the  descrip- 
tion wrong.(9) 

In  an  indictment  for  burglary  the  house  and  goods  stolen  were  described  as  the 
dwelling-house  and  goods  of  the  guardians  of  the  poor  of  the  Pontypool  Union  in 
one  count,  and  of  T.  Perkins  in  another,  and  it  appeared  that  the  workhouse  of  the 


Pontypool  *Union  had  been  broken  into  in  the  night,  and  goods  provided  for 
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the  poor  stolen  therefrom ;  Piatt,  B.,  held  that  the  house  was  properly  de- 
cribed  in  the  first  count.(ir) 

On  an  indictment  for  stealing  plate,  the  goods  of  T.  Howse,  in  his  dwelling-house, 
.it  appeared  that  Howse  was  the  house-steward  of  the  Junior  United  Service  Club, 
and  lived  and  slept  in  the  house ;  he  stated  that  he  had  the  charge  of  the  plate,  and 
was  responsible  for  it ;  he  was  appointed  by  the  committee,  and  there  were  minutes 
of  the  appointment,  and  he  had  given  a  bond  to  the  club ;  but  neither  the  bond  nor 
the  minutes  were  produced.  After  the  business  of  the  dub  was  over,  the  plate  was 
delivered  to  the  care  of  the  under-butler,  who  was  appointed  by  the  club,  and  put 
into  a  regular  strong  closet  in  the  pantry.  The  plate  was  stolen  from  a  table  in  a 
room  of  the  club  by  the  prisoner,  who  was  a  member  of  the  dub.  It  was  held 
that  Howse  was  merely  a  servant  of  the  club,  and  therefore  the  indictment  was 
wrong  in  alleging  the  club  to  be  his  house,  and  the  plate  to  be  his  property. (x"^ 

Where  persons  are  abiding  in  a  house  as  guests,  or  by  sufferance,  or  otherwise, 
having  no  fixed  or  certain  interest  in  any  part  of  it,  and  a  burglary  is  committed  in 
any  of  their  apartments,  the  indictment  should  lay  the  offence  as  in  the  mansion  of 
the  proprietor  of  the  boose. (y)  So  that  if  the  chamber  of  a  guest  at  an  inn  be 
broken  open,  it  must  be  laid  in  the  indictment  to  be  the  mansion  house  of  the  inn- 
keeper.Qs)  It  is  indeed  said,  that  if  A.,  a  lodger  in  an  inn,  goes  to  his  chamber  to 
bed,  and  his  door  is  latched  or  locked,  and  afterwards  in  the  night  he  rises,  opens 
his  chamber  door,  steals  goods  in  the  house,  and  goes  away,  it  may  be  a  question 
whether  this  be  a  burglary ;  and  it  is  also  said,  that  it  seems  it  would  not,  oecause 
A.  had  a  kind  of  special  interest  and  property  in  his  chamber,  and  therefore  that 
the  opening  of  his  own  door  was  no  breaking  of  the  innkeeper's  bouse.(a)  But 
though  this  is  the  inclination  of  the  opinion  of  a  very  great  lawyer,  the  foundation 
on  which  it  proceeds  cannot  easily  be  reconciled  with  the  doctrine  which  he  admits 
in  the  same  page,  and  also  in  a  subsequent  part  of  his  work,  namely,  that  if  A.  had 
opened  the  chamber  of  B.,  another  lodger  in  the  ion,  to  steal  his  goods,  it  would 
have  been  burglary ;  and  that  though  a  lodger  has  a  special  interest  in  his  chamber, 
yet  a  burglary  committed  in  it  must  be  laid  as  in  the  mansion-house  of  the  inn- 
keeper (6)  And  it  has  been  remarked,  that  this  doctrine  is  also  at  variance  with 
the  reasoning,  in  a  case  subsequently  decided,  which  supposes  that  a  guest  has  not 
even  the  possession  of  a  room  in  an  inn  for  himself,  but  that  it  remains  still  in  the 
possession  of  the  ho8t.(c) 

In  this  last -mentioned  case,  the  prosecutor,  who  was  a  Jew  pedlar,  came  to  a 
public-house  to  stay  all  night,  and  fastened  the  door  of  his  bed-chamber :  when  the 
prisoner,  pretending  to  the  landlord  that  the  prosecutor  had  stolen  his  goods,  under 
this  ^pretence,  with  the  assistance  of  the  landlord  and  others,  forced  open  the  r^coe 
chamber  door  with  intent  to  steal  the  goods  mentioned  in  the  indictment ;  and  *- 
the  prisoner  accordingly  stole  them  ;  Adams,  B.,  doubting  whether  the  bed-chamber 
ooald  properly  be  called  the  dwelling-house  of  the  prosecutor,  as  stated  in  the  in- 
dictment, the  case  was  submitted  to  the  judges.  They  all  thought,  that  though  the 
prosecutor  had  for  that  night  a  special  interest  in  the  bed-chamber,  yet  that  it  was 
merely  for  a  particular  purpose,  namely,  to  sleep  there  that  night  as  a  travelling 

(vj  Rex  V.  WilsoD,  MS.,  Bayley,  J.,  and  R.  k  R.  115. 

(tp)  Reg.  V.  Frowen,  4  Cox  G.  G.  266.  Piatt,  B.,  seems  to  have  thought  that  the  house 
was  wrongly  described  in  the  second  count,  but  that  the  goods  were,  for  the  purpose  of 
this  indictment,  the  goods  of  Perkins  ;  but  qtusre  the  latter  point. 

(z)  Reg.  p.  Ashley,  1  G.  A  K.  198  (47  B.  G.  L.  R.),  Law,  Recorder. 


(y)  1  Hawk.  P.  G.  c.  38,  s.  26.  (2)  I  Hale  567. 

(a)  Ibid.  554.  (b)  I  Hale  554, 

(e)  2  East  P.  G.  c.  15,  s.  15,  p.  503,  where  the  learned  writer  says,  that  this  deserves  to 


a)  Ibid.  554.  (b)  I  Hale  554,  557. 

[e)  2  East  P.  G.  c.  15,  s.  15,  p.  503,  where  the  learned  wri 
be  well  weighed  before  any  final  resolution  upon  the  point. 
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guest,  and  not  as  a  rep;ular  lodger ;  that  be  had  no  certain  and  permanent  interest  ia 
the  room  itself,  but  that  both  the  property  and  the  possession  of  the  room  remained 
in  the  landlord,  who  would  be  answerable  cwifiter  for  any  goods  of  his  guest  that 
were  stolen  in  that  room,  even  for  the  goods  then  in  question,  which  he  could  not 
be,  unless  the  room  were  deemed  to  be  in  his  possession.  They  thouojht  also,  that 
the  landlord  might  have  gone  into  the  room  when  he  pleased,  and  would  not  have 
been  a  trespasser  to  the  guest:  and  that,  upon  the  whole,  the  indictment  was  in- 
sufficient. (^) 

The  landlord  in  this  case  does  not  appear  to  have  been  privy  to  the  felonious 
intent  of  the  prisoner;  but,  on  the  contrary,  was  imposed  upon  by  him,  and  induced 
to  assist  in  breaking  open  the  chamber,  upon  the  supposition  that  the  guest  within 
it  had  been  guilty  of  felony ;  but  even  if  the  landlord  had  been  an  accomplice  in  the 
act  of  the  prisoner,  it  seems  that  his  offence  would  not  have  been  burglary ;  for 
though  it  has  been  said  that  if  the  host  of  an  inn  break  the  chamber  of  his  guest  in 
the  night  to  rob  him  it  is  burglary,(c)  that  doctrine  ia  questioned ;  and  it  was  well 
observed,  that  there  seems  to  be  no  distinction  between  that  case  and  the  case  of  an 
owner  residing  in  the  same  house,  breaking  the  chamber  of  an  inmate  having  the 
same  outer  door  as  himself,  which  would  not  be  burglary.(/) 

If  the  owner  of  a  house  suffer  a  person  to  live  in  it  rent  free,  it  may  be  stated  to 
be  that  person's  house :  he  is  tenant  at  will.  The  lessee  of  a  house  suffered  his  son- 
in-law  to  live  in  it,  who  &iled  and  left  it ;  but  one  of  the  son-in-law's  servants  con- 
tinued in  it.  The  lessee  died,  and  the  house  was  given  up  to  the  landlord,  whose 
steward  suffered  the  servant  to  continue  in  the  house,  and  the  only  goods  in  it  be- 
longed to  the  servant.  Upon  an  indictment  for  breaking  the  house  in  the  day 
time,  the  house  was  laid  to  be  the  servant's,  and  upon  the  point  being  saved,  the 
judges  thought  that  it  was  rightly  laid,  as  the  servant  was  there  not  as  servant,  but 
as  tenant  at  will.(^)  And  it  has  been  decided,  that  if  the  owner  of  a  cottage  lets 
^one  of  his  workmen,  with  his  family,  live  in  the  cottage,  free  of  rent  and  tiixes,  and 
he  lives  there  principally,  if  not  wholly  for  his  own  benefit,  it  may  be  described  as 
the  workman's  cottage.  One  Oent,  a  workman  in  a  colliery,  had  fifteen  shillings  a 
week,  and  a  cottage  for  himself  and  family,  free  of  rent  and  taxes :  he  occupied 
chiefly  for  his  own  benefit,  and  not  for  his  master's.  An  indictment  for  burglary 
described  this  as  the  dwelling-house  of  Gent,  and  Holroyd,  J.,  thought  that  it  might 
*^f)1  *^^  considered,  as  to  third  persons,  either  as  the  master's  house  or  the  work- 
^  man's :  and  the  point  being  saved,  the  judges  held  that  it  might  be  described 
as  the  workman's  and  that  the  conviction  was  right. (A) 

On  an  indictment  for  burglary  in  the  house  of  J.  West  it  was  proved  that  he  had 
become  insolvent,  and  his  daughter  had  taken  the  house  in  which  the  burglary  was 
committed,  and  there  he  and  his  wife  lived,  the  latter  carrying  on  a  business  in  con- 
nection with  the  daughter,  who  resided  many  miles  distant ;  the  furniture  belonged 
to  the  daughter,  but  the  father  paid  the  taxes;  and  Erie,  J.,  held  that  it  was  rightly 
laid  as  the  dwelling-house  of  the  father. (t) 

Though  different  opinions  appear  to  have  been  formerly  entertained  upon  the 
point,  whether  in  the  case  of  burglary  in  the  hired  apartment  of  an  inmate  it  should 
be  laid  down  to  be  committed  in  the  mansion-house  of  the  inmate  or  of  the 
owner ;(/ )  it  is  now  settled,  that  if  the  owner  who  lets  out  apartments  in  his  house 
to  other  persons  sleeps  under  the  same  roof,  and  has  but  one  outer  door  at  which 
he  and  his  lodgers  enter,  all  the  japartments  of  such  lodgers  are  parcel  of  the  one 
dwelling-house  of  the  owner  ',(k)  but  that  if  the  owner  does  not  himself  dwell  in  the 

(d)  Prosser's  case,  2  East  P.  G.  c.  15,  s.  15,  p.  502,  Adams,  B. 

ie)  Dalt.  c.  151,  s.  4. 
/)  2  East  P.  G.  c.  15,  s.  15,  p.  502 ;  Kel.  84. 
ff)  Rex  V.  GoIIett,  MS.,  Bayley,  J.,  and  R.  k  R.  498. 

(h)  Rex  V,  Jobling,  MS.,  Bayley,  J.,  and  R.  A  R.  525.  See  antej  p.  31,  and  the  cases, 
potty  tit.  Arson. 

(t)  Reg.  V.  Bridges,  1  Gox  G.  G.  261. 

Ij)  I  Hale  556;  Kel.  83,  84;  1  Hawk.  P.  C.  c.  38,  8.  27  ;  Bac.  Ab.  tit.  Burglary  (E), 
notes;  Rex  v.  Ditcheat,  9  B.  i^  G.  176  (17  E.  G.  L.  R.). 

(k)  Where  a  lodger  occupied  one  room  in  a  hoase,  the  landlady  keeping  the  kej  of  the 
outer  door,  it  was  held  that  this  could  not  be  described  as  his  dweliing-hoase :  Monks  v. 
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same  house,  or  if  he  and  his  lodgers  enter  by  different  outer  doors,  the  apartments 
80  let  out  are  the  mansion,  for  the  time  being,  of  each  lodger  respectively. (A 

The  following  cases  were  decided  in  conformity  to  this  rule.  A  burglary  was 
committed  in  a  house  which  belonged  to  one  Nash,  who  did  not  live  in  any  part  of 
it  himself,  but  let  the  whole  of  it  out  in  separate  lodgings  from  week  to  week  :  and 
an  inmate  named  Jordan  had  two  apartments  in  the  house ;  namely,  a  sleeping- 
room  up  one  pair  of  stairs,  and  a  workshop  in  the  garret;  which  he  rented  by  the 
week  as  tenant  at  will  to  Nash.  The  workshop  was  the  room  broken  open  by  the 
prisoner.  And  upon  a  case  referred  to  the  judges  for  their  consideration,  whether 
the  indictment  had  properly  charged  the  burglary  in  the  dwelling-house  of  Jordan, 
ten  of  them  were  of  opinion,  that  as  Nash,  the  owner  of  the  house,  did  not  inhabit 
any  part  of  it,  the  indictment  was  good.(m)  So  upon  an  indictment  on  the  3  &  4 
W.  &  M.  c.  9  *(now  repealed),  for  robbery  in  a  dwelling-house,  where  it  p^o^ 
appeared  that  the  house  was  situated  in  a  mews,  and  the  whole  of  it  let  out  in  *- 
lodgings  to  three  families,  with  only  one  outer  door,  which  was  common  to  all  the 
inmates ;  one  of  whom  rented  the  parlor  on  the  ground  floor,  and  a  single  room  up 
one  pair  of  stairs ;  and  the  parlor  on  the  ground  floor  was  the  part  of  the  house 
broken  open ;  all  the  judges  held  that  the  offence  was  well  laid  in  the  indictment,  as 
having  been  committed  in  the  dwelling-house  of  the  particular  inmate.(n).  And  in 
a  later  ca^e  it  was  held,  that  if  two  or  more  rent  of  the  owner  different  parts  of  the 
same  house,  so  as  to  have  amongst  them  the  whole  house,  and  the  owner  does  not 
reserve  or  occupy  any  part,  the  separate  parts  of  each  may  be  described  as  the 
dwelling-house  of  eacn.  Choice  rented  of  the  landlord  a  shop  and  other  rooms  in  a 
house,  and  Ryan  rented  in  the  same  house  another  shop  and  all  the  other  rooms  of 
the  landlord  also ;  the  staircase  and  passage  were  in  common,  and  the  shops  opened 
into  the  passage,  which  was  enclosed,  and  was  part  of  the  house ;  all  the  taxes  were 
paid  by  Choice.  The  prisoner  broke  open  the  passage  door  of  Ryan's  shop,  and  was 
indicted  for  burglary  in  the  dwelling-house  of  Ryan :  and  upon  the  point  being  saved, 
the  judges  had  no  doubt  but  that  this  was  rightly  described  as  the  house  of  Ryan.(o) 

Consistently  also  with  this  rule,  an  occupation  of  some  part  of  the  house  by  the 
owner,  which  does  not  amount  to  an  inhabiting,  will  not  make  the  house  such  as  may 
be  stated  to  be  his  dwelling-house  in  an  indictment  for  burglary.  The  owner  of  a 
house  let  the  whole  of  it  in  apartments  to  different  persons,  and  did  not  inhabit  any 
part  himself  One  of  the  inmates  rented  the  bottom  part  of  the  house,  namely,  a 
shop,  a  parlor,  and  a  cellar  (which  ran  underneath  the  shop  and  parlor),  at  a  yearly 
rent .  but  the  owner  had  taken  back  the  cellar  for  the  purpose  of  keeping  wood  and 
lumber  in  it,  and  made  an  allowance  to  the  inmate  of  ten  shillings  a  year,  which  was 
deducted  from  the  rent.  The  entrance  to  the  house  was  by  a  common  outer  door 
from  the  street.     Thejshop  and  parlor  were  broken  open.     And  upon  an  indictment 

Dykes,  4  M.  k  W.  567,  but  it  would  be  otherwise  if  a  house  were  divided  into  several 
chambers  with  separate  outer  doors:  Ibid.  ,*  Fenn  v.  Grafton,  2  B.  N.  C.  617  (29  E.  G.  L. 
R.) ;  2  Scott  66. 

(/)  4  Blac.  Com.  225 ;  Lee  v.  Gansel,  Cowp.  1 ;  2  East  P.  0.  c.  15,  s.  18,  p.  503,  adopting 
the  aoctrine  in  Eel.  83,  84.  ADd  in  Rogers's  case,  1  Leach  90,  is  the  following  note  by 
the  editor :  ^*  I  have  been  favored  with  the  following  opinion  of  Lord  0.  J.  Holt,  upon  this 
subject,  from  the  manuscript  notes  of  the  late  Lord  G.  B.  Parker. — If  inmates  have  several 
rooms  in  a  hoase,  of  which  rooms  thej  keep  the  keys,  and  inhabit  them  severally  with 
their  families,  yet,  if  they  enter  into  the  house  at  one  outer  door  with  the  owner,  these 
rooms  cannot  be  said  to  be  the  dwelling-houses  of  the  inmates,  but  the  indictment  oaght 
to  be  for  breaking  the  house  of  the  owner.  Mr.  Tanner,  an  ancient  clerk  of  the  court, 
said,  that  the  constant  opinion  and  practice  had  been  according;  to  the  opinion  of  Lord 
G.  J.  Kelynge,  which  opinion  was  cited  by  Lord  G.  J.  Holt  upon  this  occasion  at  the  Old 
Bailey  October  Sessions,  1701." 

(m)  Garrell's  case,  1  Hawk.  P.  G.  c.  38,  s.  32 ;  1  Leach  237 ;  2  East  P.  G.  c.  15,  s.  18,  p. 
506.  The  judges  relied  on  Rogers's  case,  1  Leach  90,  post  {p).  The  two  other  judges 
(Eyre,  B.,  and  fiuller,  J.),  who  thought  that  it  was  not  the* mansion-house  of  Jordan, 
were  of  opinion  that  it  might  have  been  laid  to  have  been  the  mansion-house  of  Nash  ; 
to  which  some  of  the  other  judges  inclined,  if  it  were  not  the  mansion  of  Jordan. 

(n)  Trapshaw's  case,  1  Hawk.  P.  G.  c.  38,  s.  30 ;  I  Leach  427  ;  2  East  P.  G.  c.  15,  s. 
18,  p.  506. 

(o)  Rex  V.  Bailey,  MS.,  Bayley,  J.,  and  R  &  M.  G.  G.  R.  23.  See  Reg.  v.  Mayor  of  Eye, 
9  Ad.  &  E.  670  (36  E.  G.  L.  R.). 


87  Of  Burglary.  [book  iv. 

for  burglary,  laying  the  offence  to  have  been  committed  in  the  dwelling-house  of  the 
inmate,  nine  of  the  judges  agreed  that  this  was  proper ;  that  it  could  not  have  been 
laid  to  be  the  dwelling-house  of  the  owner,  as  he  did  not  inhabit  any  part  of  it,  but 
only  occupied  the  cellar ;  but  that  it  would  have  been  otherwise  if  the  owner  had 
occupied  any  part  of  the  house.(j9) 

Where  there  is  an  actual  severance  of  a  house  in  fact,  by  a  partition  or  the  like, 

all  internal  communication  being  cut  off,  and  each  part  being  inhabited  by  several 

occupants,  separate  and  distinct  mansions  in  law  will  be  con8tituted.(^)     And  this 

*3ftT   ™^^  ^®'  though  *the  rent  and  taxes  of  the  whole  premises  be  paid  jointly  out 

-■  of  the  partnership  fund  of  the  several  occupants. 

The  prisoner  was  indicted  for  burglary  and  larceny  in  the  dwelling-house  of  Smith 
and  Knowles.  It  appeared  that  these  persons  were  in  partnership,  and  lived  next 
door  to  each  other.  The  two  houses  had  formerly  been  one  house  only,  but  had 
been  divided  for  the  purpose  of  accommodating  the  respective  families  of  each  part- 
ner, and  were  then  perfectly  distinct  and  separated  from  each  other,  there  being  no 
communication  from  the  one  to  the  other  without  going  into  the  street.  The  house- 
keeping, servants*  wages,  &c.,  were  paid  by  each  partner  respectively,  but  the  rent 
and  taxes  of  both  the  houses  were  paid  jointly  out  of  the  partnership  fund.  The 
prisoner  was  servant  to  Smith,  and  it  was  in  his  house  that  the  burglary  was  com- 
mitted. It  was  objected  upon  these  facts,  that  although  the  two  houses  were  the 
joint  property  of  both  the  partners,  yet  they  were  the  separate  and  respective  man- 
sions of  each,  and,  therefore,  that  the  burglary  ought  to  have  been  laid  as  committed 
in  the  house  of  Smith  only.  And  the  Court  held  the  objection  to  be  well- 
founded.(r) 

In  a  more  recent  case  also,  it  appears  to  have  been  ruled  that  a  contribution  by 
one  of  two  partners  of  a  proportion  of  the  rent  and  taxes,  for  certain  premises  used 
in  the  partnership  concern,  did  not  give  him  such  a  joint  possession  of  those  premises 
as  to  make  it  necessary  to  state  them  in  the  indictment  as  the  dwelling-house  of  both 
the  partners.  The  indictment  was  for  stealing  in  the  dwelling-house  of  Moreland ; 
and  the  evidence  was,  that  Moreland  and  one  Gutteridge  were  co-partners ;  More- 
land  was  the  lessee  of  the  whole  premises,  and  paid  all  the  rent  and  taxes  for  them, 
and  Outteridge  had  an  apartment  in  the  house,  and  allowed  Moreland  a  certain  sum 
for  board  and  lodging,  and  also  a  certain  proportion  of  the  rent  and  taxes  for  the 
shop  and  warehouses.  The  felony  was  committed  in  the  shop.  It  was  contended 
that  Gutteridge,  under  these  circumstances,  had  a  joint  possession  of  the  shop  and 
warehouses,  and  that  the  indictment  should  have  been  framed  acconiingly,  but,  on 
a  case  reserved,  the  judges  were  of  opinion  that  the  indictment  was  right. (8) 

If  a  house  be  let  to  A.  and  a  warehouse  under  the  same  roof,  and  with  an  inner 
communication,  to  A  and  B.,  the  warehouse  cannot  be  descHbed  as  the  dwelling- 
house  of  A.  The  indictment  was  for  a  burglary  in  the  dwelling-house  of  Richards ; 
and  the  breaking  was  into  warehouses  under  the  same  roof  with  Richards's  dwelling- 
house,  and  communicating  with  it  internally;  but  the  dweilins-house  was  let  to 
Richards  alone,  and  the  warehouses  were  let  to  him  and  his  brother,  who  lived  $lse- 
4eoQ-|  where.  Upon  a  case  ^reserved,  the  judges  held  that  the  warehouses  could  not 
-I  be  deemed  part  of  Richards's  dwelling-house,  as  they  were  let  to  him  and  his 
brother,  though  by  the  same  landlord,  and  that  the  conviction  was  therefore  wrong.(£) 

(p)  Rogers's  case,  1  Hawk.  P.  G.  c.  38,  s.  29;  1  Leach  89;  2  East  P.  G.  c.  15,  8.  19,  p. 
606,  507. 

{q  2  East  P.  G.  c.  15,  s.  17,  p.  504. 

(r)  Rex  V.  Jones,  1  Hawk.  P.  C.  c.  38,  s.  34 ;  1  Leach  537 ;  2  East  P.  G.  c.  15,  s.  17,  p. 
504.  In  Tracy  v.  Talbot,  2  Salk.  532  (a  case  upon  a  distress  for  a  poor's  rate^,  it  was 
ruled  by  Holt,  G.  J.,  that  if  two  several  bouses  are  inhabited  by  several  families  who 
make  and  have  but  one  common  avenne  or  entrance  for  both ;  yet,  in  respect  of  their 
original,  both  honses  continue  rateable  severally,  for  they  were  at  first  several  houses ; 
and  if  one  family  goes,  one*house  is  vacant.  But  if  one  tenement  be  divided  by  a  parti- 
tion, and  inhabited  by  different  families,  namely,  the  owner  In  one  and  a  stranger  in 
ano^er,  these  are  several  tenements,  severally  rateable  while  they  are  thus  severally  in- 
habited ;  but,  if  the  stranger  and  his  family  go  away,  it  becomes  one  tenement. 


«)  Parminter's  case,  1  Leach  537,  note  (a). 
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[t)  Rex  V.  Jenkins,  MS.,  Bayley,  J.,  and  R.  k  R.  244.    See  Rex  v,  Hancock,  R.  k  R. 
171,  pott. 
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Ab,  aooordiDg  to  the  rale  which  has  been  stated  as  now  established  upon  this 
sabject,  where  the  owner  of  a  hoase  lets  out  apartments  in  it  to  lodgers,  but  con- 
tinues to  inhabit  some  part  of  the  house  himself ,  and  has  but  one  outer  door  common 
to  him  and  his  lodgers,  such  apartments  must  be  considered  as  parcel  of  his  dwelling- 
house  ;(«)  it  will  be  a  necessary  consequence  that  if  he  should  break  open  the  apart- 
ments of  his  lodgers  in  the  night  and  steal  their  goods,  the  offence  will  not  be 
burglary,  on  the  ground  that  a  man  cannot  commit  burglary  by  breaking  open 
his  own  house.(0) 

III.  The  definition  of  burglary  now  leads  us  to  the  time  at  which  the  offence 
must  be  committed.  This  time  must  be  the  ntgJu,  for  in  the  day-time  there  can  be 
no  burgUury.(f0)  It  appears  that  anciently  the  day  was  accounted  to  begin  only  at 
sun-rising,  and  to  end  immediately  upon  sun-set ;  but  it  was  afWwards  settled  as  the 
better  opinion  that  if  there  were  daylight  or  twilight  enough  begun  or  left  whereby 
the  countenance  of  a  person  might  be  reasonably  discerned,  it  was  no  burglary. (x) 
But  this  did  not  extend  to  moon-light,  for  then  midnight  house-breaking  plight  be  no 
burglary. (y)  Besides,  the  malignity  of  the  offence  does  not  so  properly  arise  from 
its  being  done  in  the  dark,  a:^  ctt  the  dead  of  nighty  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest,  when  sleep  has  disarmed  the  owner,  and  rendered  his 
castle  defencele6S.(z)^ 

But  the  24  &  25  Vict  c.  96,  s.  1 ,  provides  that,  ^^for  the  purposes  of  this  Act, 
the  night  shall  be  deemed  to  commence  at  nine  of  the  clock  in  the  evening  of 
each  day,  and  to  conclude  at  six  of  the  clock  in  the  morning  of  the  next  succeeding 

day."(") 

The  breaking  and  entering  need  not  be  both  done  in  the  same  night :  for  if 

thieves  break  a  hole  in  a  house  one  night,  with  intent  to  enter  another  night  and 
commit  felony,  and  come  accordingly  another  night  and  commit  a  felony  through 
the  hole  they  so  made  the  night  before,  thiiB  seems  to  be  burglary,  for  the  breaking 
and  enteriDg  wore  both  noctanter,  though  not  the  same  night.(6)  And  this  doc- 
trine was  recognized  in  a  late  case.  The  prisoner  broke  the  glass  of  the  prosecutor's 
aide-door  on  the  Friday  night,  with  intent  to  enter  at  a  future  time,  and  actually 
entered  on  the  Sunday  nighty  and  upon  a  case  reserved,  the  judges  held  this  to  be 
burglary,  the  breaking  and  entering  being  both  by  night,  and  the  breaking  being 
with  intent  afterwards  to  enter.(e)  It  is  said,  however,  that  if  the  breaking  be  in 
the  day-time  and  the  entering  in  the  night,  or  the  breaking  in  the  night,  and  enter- 
ing in  the  day,  *it  will  not  be  burglary. (<^)  But  upon  this  position  it  has  ^^.^ 
been  remarked,  that  the  authority  upon  which  it  appears  to  have  proceeded(r)  ^ 
does  not  fully  prove  the  point  for  which  it  is  cited,  but  only  furnishes  a  resolution 
to  the  effect,  that  if  the  thieves  enter  in  by  night  at  a  hole  in  the  wall,  which  was 
there  before,  it  is  not  burglary,  vdthout  stating  who  made  the  hole,  and  of  course 
not  coming  up  to  the  case  of  a  hole  made  by  the  thieves  themselves  in  the  day-time, 
with  intent  to  enter  more  securely  at  night  (/)  And  it  is  observable  that  it  is 
elsewhere  given  as  a  reason  why  the  breaking  and  entering,  if  both  in  the  night, 

(ft)  AnU^  p.  35.  (v)  2  East  P.  C.  c.  15,  8.  18,  p.  506.     Ante,  p.  36. 

(w)  4  Blac.  Com.  224. 

(z)  3  Inst,,  63  ;  1  Hale  55!,  551  ;  Sum.  79;  1  Hawk.  P.  C.  c.  38,  8.  2;  Bac.  Ab.  tit.  Bur- 
fflary  (D) ;  4  Blac.  Cam.  224;  2  East  P.  C.  c.  15,  s.  21,  p.  509. 

(y)  1  Hale  551.  (z)  4  Blac.  Com.  224. 

{a)  This  clause  is  taken  from  the  *l  k  ^  Geo.  4,  c.  29,  s.  4,  the  words  in  italics  being 
substituted  for  the  words,  *'  so  far  as  the  same  is  essential  to  the  offence  of  burglary,"  as 
there  are  other  cases  besides  burglary  to  which  this  clause  extends. 

(5)  1  Hale  551 ;  4  Blac.  Com.  226.     Ante,  p.  14. 

U)  Rex  9.  Smith,  MS.,  Bayley,  J  ,  and  R.  k,  R.  417. 

\d)  1  Hale  551. 
\   (e)  Crompt.  33  a,  ez  8  Bd.  4,  cited  by  Lord  Hale  551. 

(/)  Note  (k)  to  I  Hale  551  (ed.  1800);  2  East  P.  C.  c.  15,  s.  21,  p.  509. 

>  An  indictment  for  burglary  may  be  supported  by  circumstantial  evidence,  and  it  is  not 
necessary  to  show  that  the  entry  could  not  have  been  made  in  the  day-time. 

The  night  time  consist  of  the  period  from  the  termination  of  daylight  in  the  evening, 
to  the  earliest  dawn  of  the  next  morning:  State  v.  Bancroft,  10  N.  H.  105;  Comm.  v. 
Kaas,  3  Brews.  422  ;  Muthard  v.  State,  10  Ohio  St.  363. 
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need  not  be  both  in  the  same  night,  that  it  shall  be  supposed  that  the  thieves  brake 
and  entered  in  the  night  when  they  entered  ;  fur  that  the  breaking  makes  not  the 
burglary  till  the  entry  ;(^)  which  reasoning,  if  applied  to  a  breaking  in  the  day- 
time, and  entering  in  the  night,  would  seem  to  refer  the  whole  transaction  to  the 
entry,  and  make  such  breaking  and  entering  also  a  burglary. 

The  parties  who  are  actually  present  at  the  oommencement  of  the  transaction  are 
guilty  of  burglary  as  principals,  and  it  is  not  necessary  that  they  should  be  present 
during  the  whole  commission  of  the  offence ;  therefore,  where  the  breaking  is  one 
night  and  the  entry  the  next,  a  party  who  was  present  at  the  breaking  and  not 
present  at  the  entry,  is  guilty  of  burglary  as  a  principal.  Upon  an  indictment  for 
housebreaking  against  Jordan,  Sullivan,  and  May,  it  appeared  by  the  evidence  of  aa 
accomplice  that  Jordan  and  Sullivan  accompanied  May,  who  was  to  secrete  himself 
in  the  house,  that  during  the  night  he  might  commit  the  robbery,  and  that  the 
door  being  latched,  they  assisted  him  in  gaining  admission  by  opening  an  umbrella 
to  screen  him  from  observation  while  he  entered,  but  they  went  away  soon  after  he 
had  got  in  and  were  not  seen  near  the  place  again  until  afler  the  robbery  had  been 
committed.  It  was  objected  that  there  was  no  evidence  to  affect  Jordan  and  Sullivan 
as  principals,  for  they  were  not  present  at  the  fact.  Ourney,  B.,  ^*  We  have  con- 
sidered the  objection,  and  we  are  of  opinion  that,  assuming  the  evidence  to  be  true 
(which  is  the  way  to  try  the  question  of  law),  if  Jordan  and  Sullivan  were  present 
at  the  commencement,  they  must  be  considered  as  guilty  of  the  whole.  There  has 
been  a  case  of  burglary  where  the  breaking  was  one  night  and  the  entry  the  next, 
and  the  judges  have  decided  that  a  party  who  was  present  at  the  breaking,  and  not 
present  at  the  entering,  was  guilty  of  the  whole.  We  consider  this  a  much  stronger 
case  than  that/^A) 

lY .  The  last  part  of  the  definition  of  burglary  relates  to  the  intent.  The  act  of 
breaking  and  entering  the  mansion-house  in  the  night  must  be  done  "  with  intent 
to  commit  some  felony  within  the  same,  whether  such  felonious  intent  be  executed 
or  not."(t )  And  where  the  breaking  is  a  breaking  out  of  the  dwelling-house  in  the 
night,  there  must  have  been  a  previous  entry  with  intent  to  commit  a  felony,  or  an 
actual  committing  of  a  felony  in  such  dweUing-hou8e.(y ) 

HiA-ii  *^^  ^^6  intention  of  the  entry  be  either  laid  in  the  indictment,  or  appear 
-'  upon  the  evidence,  to  have  been  only  for  the  purpose  of  committing  a  trespass^ 
the  offence  will  not  be  burglary.  Therefore  an  intention  to  beat'  a  person  in  the 
house  will  not  be  sufficient  to  sustain  the  indictment;  for  though  killing  or  murder 
may  be  the  consequence  of  beating,  yet  if  the  primary  intention  were  not  to  kill, 
the  intention  of  beating  will  not  make  burglary. (^)  The  entry  must  be  for  a  felo- 
nious purpose.  (/)  It  should,  however,  be  observed,  that  if  a  felony  be  actually 
committed,  the  act  will  be  primd  facie  pregnant  evidence  of  an  intent  to  commit 
it;  and  it  is  a  general  rule,  that  a  man  who  commits  one  sort  of  felony  in  attempting 
to  commit  another,  cannot  excuse  himself  upon  the  ground  that  he  did  not  intend 
the  commission  of  that  particular  offence.(m)  But  it  seems  that  this  must  be  con- 
fined to  cases  where  the  offence  intended  is  in  itself  a  felony. (n) 

The  prisoner  was  indicted  for  burglary,  in  breaking  and  entering  the  stable  of  one 
J.  Bayley,  part  of  his  dwelling-house,  in  the  night,  with  a  felonious  intent  to  kill  a 
gelding  of  one  A.  B.  there  being.  The  facts  were,  that  the  gelding  was  to  have 
run  for  forty  guineas,  and  that  the  prisoner  cut  the  sinews  of  his  fore-leg  to  prevent 
his  running,  in  consequence  of  which  he  died.  Parker,  C.  B.,  before  whom  the 
prisoner  was  tried,  ordered  him  to  be  acquitted,  6n  the  ground  that  his  intention 
was  not  to  commit  the  felony  by  killing  the  horse,  but  a  trespass  only  tj  prevent  his 
running,  and  that,  therefore,  it  was  no  burglary. (o) 

(y)  1  Hale  551. 

{k)  Rex  V,  Jordan,  7  G.  A  P.  432  (32  E.  C.  L.  R.),  Gaselee,  J.,  and  Gurney,  6. 

(•)  AnU,  p.  1.  (/)  Antty  p.  8. 

(k)  1  Hale  561. 

(/)  3  Inst.  66 ;  1  Hale  559,  561 ;  Sum.  83 ;  Kel.  47 ;  1  Hawk.  P.  G.  c.  38,  8.  36 ;  Bac.  At>. 
tit.  Burglary  (F) ;  4  Blac.  Com.  227. 

(m)  1  Hale  560 ;  2  East  P.  G.  c.  15,  s.  22,  p.  509,  8.  25,  pp.  514,  515  ;  Kel.  47. 

(n)  2  East  P.  G  c.  15,  8.  24,  p.  515. 

(o)  Dobb8*8  case,  2  East  P.  G.  c.  15,  s.  25,  p.  513,  Parker,  G.  B.  Bat  it  appears  that 
the  prisoner  was  again  indicted  for  killing  the  horse,  and  capitally  convicted.    Id.  Ibid. 
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The  prisoDer,  being  a  servant  or  journeyman  to  one  John  Fuller,  was  employed 
to  sell  goods,  and  receive  the  money  for  his  master^s  use.  In  the  course  of  the 
trade  he  sold  a  large  parcel  of  goods,  for  which  he  received  a  hundred  and  sixty 
guineas,  none  of  which  he  put  into  the  till,  nor  in  any  way  gave  into  his  master's 
posseasion,  but  deposited  ten  guineas  of  the  sum  in  a  private  place  in  the  chamber 
where  he  slept,  and  carried  off  the  remaining  hundred  and  fifty  on  leaving  his  ser- 
Tioe,  from  which  he  decamped  before  the  embezzlement  was  discovered.  He  lefl  a 
trunk  containing  some  of  his  clothes,  as  well  as  the  ten  guineas,  behind  him,  but 
afterwards,  in  the  night  time,  broke  open  his  master's  house,  and  took  away  with 
him  the  ten  guineas  which  he  had  so  deposited  in  the  private  place  in  his  bedcham- 
ber. This  was  held  to  be  no  burglary,  because  the  taking  of  the  money  was  no 
^ony;  for  although  it  was  the  masters  money  in  right^  it  was  the  servant's  money 
in  possession,  and  the  original  act  was  no  felony. (j?) 

^In  another  case  also,  the  decision  proceeded  upon  the  same  ground,  namely,  p^ .  ^ 
that  the  intention  was  not  to  commit  a  felony.  The  prisoners  were  indicted  ^ 
for  a  burglary  in  the  dwelling-house  of  M.  Snelling,  the  intent  being  laid  to  bteal 
the  goods  Qf  one  L.  Hawkins.  It  appeared  that  Hawkins,  who  was  an  excise 
officer,  had  seized  some  bags  of  tea  in  a  shop  entered  in  the  name  of  Smith,  as 
being  there  without  a  legal  permit,  and  had  removed  them  to  Snelling's,  where  he 
lode^.  The  prisoners  and  many  other  persDus  broke  open  SnelliDg's4liou<e  in  the 
night,  with  intent  to  take  this  tea.  It  was  not  proved  that  Smith  was  in  company 
with  them;  but  the  witnesses  said,  that  they  supposed  the  tea  to  belong  to  Smith; 
and  supposed  that  the  fact  was  committed  either  in  company  with  him,  or  by  his 
procurement.  The  jury,  being  directed  to  find  as  a  fact  with  what  intent  the  pri- 
soners broke  and  entered  the  house,  found  that  they  intended  to  take  the  goods  on 
the  behalf  of  Smith;  and,  upon  the  point  being  reserved,  all  the  judges  were  of 
opinion  that  the  indictment  was  not  supported ;  as,  however  outrageous  the  conduct 
of  the  prisoners  was,  in  so  endeavoring  to  get  back  Smith's  goodS;  still  there  was  no 
intention  to  steal.(g) 

On  an  indictment  for  burglary,  in  the  house  of  D.  Williams,  with  intent  to  steal 
goods  and  chattels  therein,  it  appeared  that  the  prisoner  had,  in  1843,  executed  a 
mortgage  in  fee  of  freehold  land  to  D.  Williams  for  600^.,  and  in  1848  he  had  exe- 
cuted another  mortgage  fi^r  200/.,  by  way  of  further  charge  on  the  same  land,  to 
D.  Williams:  both  deeds  contained  the  usual  provisos  of  redemption,  and  covenants 
for  payment  of  principal  and  interest  on  the  sums  advanced.  The  jury  found  that 
the  prisoner  committed  the  offence  with  intent  to  steal  the  mortgage  deeds;  it  was 
objected  that  the  intent  was  not  properly  allied,  as,  though  the  mortgage  deeds 
might  be  the  subject  of  statutable  larceny  as  "valuable  securities,"  they  were  not 
'^ goods  and  chattels;"  and,  upon  a  case  reserved,  the  judges  assumed,  from  the 
finding  of  the  jury,  that  the  prisoner  broke  into  the  house  with  intent  to  steal  the 
mortgage  deeds  in  their  uncancelled  state;  that  finding  made  it  unnecessary  to  con- 
sider whether  the  securities  savored  of  the  realty,  or  were  evidence  of  the  title  to 

real  estate,  so  as  not  to  be  the  subject  of  larceny,  because  being  subsisting  securities 

• 

(p)  DiDgley's  case,  cited  by  Const,  arguendo  in  Bazeley's  case,  2  Leach  840,  841,  where 
he  mentions  it  as  cited  bj  Sir  B.  Shower,  in  Iiis  argament  in  the  case  of  Rex  v.  Meers,  1 
Show.  53,  and  there  said  to  be  reported  by  Gouldsborough,  186.  Mr.  Coast  further  said,, 
that  he  had  been  favored  with  a  manuscript  report  of  it,  extracted  from  a  collection  of 
cases  in  the  possession  of  the  late  Mr.  Reynolds,  clerk  of  the  arraigns  at  the  Old  Bailey, 
under  the  title  of  Rex  v.  Dingley,  by  which  it  appeared  that  the  special  verdict  was  found 
at  the  Easter  Sessions,  1687,  and  argued  in  the  King's  Bench  in  Hil.  T.  3  Jac.  2,  and  in 
which  it  was  said  to  have  been  determined  that  this  offence  was  not  burglary,  but  tres- 
pass only.  See  the  cases  cited  also  as  Rex  v.  Bingley,  1  Hawk.  P.  C.  c.  38,  s.  37,  and  as  a 
case,  Anon.,  in  2  East  P.  C.  c.  15,  s.  22,  p.  510.     . 

(q)  Rex  p.  Knight,  2  East  P.  0.  c.  15,  s  22,  p.  510.  Some  of  the  judges  held  thai  if  the 
inaictment  had  been  for  breaking  the  house  with  intent  feloniously  to  rescue  goods  seized, 
4c.,  which  was  made  felony  by  19  Qeo.  2,  c.  34  (now  repealed),  it  would  have  been  bur- 
glary. But  they  agreed  that  even  in  that  case  some  evidence  would  have  been  necessary 
on  the  part  of  the  prosecutor  as  to  the  goods  being  uncustomed,  in  order  to  throw  the 
proof  that  the  duty  was  paid  on  the  prisoners ;  but  that  the  goods  being  found  in  oil 
cases,  or  in  great  quantities  in  an  unentered  place,  would  have  been  sufficient  for  that 
parpose. 
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for  the  payment  of  money,  they  were  clearly  choses  in  action,  and,  as  such  were  not 
properly  described  in  the  indictment  as  goods  and  chattela.(r) 

Where  two  poachers  went  to  the  house  of  a  gamekeeper  who  had  taken  a  dog 
from  them,  and  believing  him  to  be  out  of  the  way  broke  the  door  and  entered, 
and  on  an  indictment  for  burglary  it  appeared  that  their  intention  was  to  rescue  the 
^Ao-i  dog,  and  not  to  ^commit  a  felony;  Vanghan,  B.,  directed  an  acquittal.(s) 
^  On  an  indictment  for  burglary  with  intent  to  commit  a  larceny,  the  evidence 
was,  that  three  persons  attacked  the  house ;  they  broke  a  window  both  in  front  and 
at  the  back ;  the  occupier  of  the  house  got  up  and  contended  with  them  with  a 
spade  for  some  time,  when  they  went  away ;  tnere  was  no  evidence  of  an  actual 
entry,  there  was  evidence  that  the  prisoners  had  ample  opportunity  to  enter  and 
plunder,  if  they  were  disposed;  it  was  submitted  for  the  prisoners,  that  there  was  no 
evidence  to  go  to  the  jury;  Park,  J.,  '' There  is  evidence;  it  is  for  the  jury  to  say, 
whether  they  went  there  with  that  intent  or  not.  Persons  do  not  in  general  go  to 
houses  to  commit  trespasses  in  the  middle  of  the  night ;  it  is  matter  of  observation 
that  they  had  the  opportunity,  and  did  not  commit  the  larceny,  but  it  is  for  the 
jury  to  say,  whether,  from  all  the  circumstances,  they  can  infer  that  or  any  other 

intent."(0 

Where  on  an  indictment  for  burglary  with  intent  to  steal  the  goods  of  W.  S.,  it 

appeared  th^t  the  prisoner  broke  a  pane  of  glass,  and  put  in  a  knife,  and  pushed 

back  the  window  fastener,  afler  which  he  pulled  the  sash  of  the  window  down ;  he 

was 'then  disturbed;  Alderson,  B.,  held  that,  though  there  waa  a  sufficient  entry, 

'^  there  was  no  evidence  of  the  intent  laid  in  the  indictment.     It  is  the  immediate 

intent  with  which  the  entry  is  effected,  that  is  the  material  one,  and  not  a  remote 

intent  having  no  immediate  connectiou  with  that  entry.'Yii) 

It  is  quite  clear,  therefore,  that  the  entry  must  be  wiUi  a  felonious  intent.  And 
it  seems  also  to  be  now  well  established,  contraiy  to  some  opinions  which  have  been 
formerly  entertained  upon  the  point,(v)  that  it  makes  no  difference  whether  the 
offence  intended  were  felony  at  common  law,  or  only  created  so  by  statute ;  and  the 
reason  given  for  the  better  opinion  is  this,  that  whenever  a  statute  makes  any  offence 
felony,  it  incidentally  gives  it  all  the  properties  of  a  felony  at  common  law.(tD) 

It  is  necessary  to  ascertain  with  exactness  the  felony  really  intended,  as  it  must 
be  laid  in  the  indictment,  and  proved  agreeably  to  the  tact.  And  a  felony  intended 
to  be  committed  will  not  support  an  indictment  charging  a  felony  actually  com- 
mitted. Thus,  where  upon  an  indictment  for  burglary  and  stealing  goods,  it  has 
appeared  that  there  were  no  goods  stolen,  but  that  the  burglary  was  with  intent  to 
steal,  it  has  been  holden  that  the  indictment  was  not  supported  by  the  evidence.(x) 
So,  if  it  be  alleged,  that  the  entry  was  with  intent  to  commit  one  sort  of  felony,  ana 
it  appears  upon  the  facts  that  it  was  with  intent  to  commit  another,  it  will  not  be 
sufficient.(y)  And  where  the  charge  is  of  a  felony  intended  to  be  committed  by 
4^441  ^^^lii^g  goods,  and  the  property  in  '''the  goods  is  stated,  it  must  be  correctly 
^  stated.  Thus,  where  an  indictment  charged  a  burglary  in  the  house  of  one 
Joseph  Davis,  with  intent  to  steal  the  goods  of  the  said  Joseph  Wakelin ;  and  it  ap- 
peared that  no  such  person  as  Joseph  Wakelin  had  any  property  in  the  house,  but 
that  in  fact  the  name  Wakelin  had  been  inserted  by  mistake  in  the  indictment  in- 
stead of  Davis,  though  Lawrence,  J.,  before  whom  the  prisoner  was  tried,  inclined 
to  think  that  the  mistake  was  not  material  as  to  the  burglary,  a  majority  of  the 

fr)  Reg.  V.  Powell,  2  Den.  0.  C.  403. 

[«)  Anonjmous,  Math.  Dig.  G.  L.,  Burglary  48.  See  Rex  v,  HoUoway,  5  G.  &  P.  524  (24 
A.  G.  L.  R  ). 

(()  AnonymoQS,  I  Lew.  37. 

(u)  Reg.  V.  Tucker,  1  Gox  G.  G.  73.  Probably  the  case  is  misreported,  as  it  is  added, 
"  the  prisoner  was  subsequently,  indicted  for  breaking  and  entering  with  mtent,  kc,  and  was 
convicted,"  so  that  the  report  is  inconsistent  with  itself.  In  all  such  cases  it  is  clearly  for 
the  jury  to  determine  whether  the  intent  is  proved. 

(v)  1  Hale  562 ;  Grompt.  32  ;  2  East  P.  G.  c.  15,  s.  22,  p.  511. 

(w)  1  Hawk.  P.  G.  c.  38,  s.  38 ;  4  Blac.  Gom.  228  ;  Bac.  Abr.  tit.  Burglary  (F) ;  2  East  P. 
G.  c.  15,  s.  22,  p.  511 }  Rex  v.  Locost,  Kel.  30;  Rex  v.  Gray,  1  Str.  481 ;  Rex  v.  Knight,  ante, 
note  (q),  p.  (42). 

2  East  P.  G.  c.  15,  s.  25,  p.  514 ;  Rex  v.  Yandercomb,  2  Leach  708. 
2  Bast  P.  G.  c.  15,  s.  25,  p.  514. 
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jadges  were  afterwards  of  opinion  (the  point  being  saved  for  their  consideration), 
that  in  an  indictment  of  this  description  it  was  necessary  to  show  to  whom  the 
property  belonged,  in  order  to  render  the  charge  complete ;  and  the  words,  "  of  the 
said  Joseph  Wakelin  "  being  material,  could  not  be  rejected  as  surplusage. (2;) 

But  where  an  indictment  alleged  that  the  prisoners  broke  and  entered  a  church 
'^  with  intent  the  goods  and  chattels  therein  being ''  to  steal,  it  was  moved  in  arrest 
of  judgment  that  it  ought  to  have  stated  whose  property  the  goods  were ;  but  it  was 
held  that  it  was  unnecessary ;  for,  in  indictments  for  burglary,  it  is  not  usual,  in 
stating  the  intent  to  steal,  to  specify  the  ownership,  but  merely  to  state  the  intent 
to  steal  the  goods  then  being  in  the  dwelling-house. (a)  So  where  an  indictment 
alleged  that  the  prisoners  the  dwelling-house  of  R.  P.,  '^  unlawfully  did  break  and 
enter,  and  then  and  there  unlawfully  were  in  the  said  dweUing-house  of  the  said  R. 
P.,  with  intent  the  goods  and  chattels  in  the  said  dwelling-house  then  and  there 
being  then  and  there  feloniously  to  steal,  take  and  carry  away,"  and  the  prisoners 
were  found  guilty,  it  was  objected  that  the  indictment  was  bad,  as  it  did  not  state 
whose  goods  the  prisoners  intended  to  steal;  but  Erskine,  J.,  having  consulted 
Wightman,  J.,  held  the  indictment  was  sufficient.(6) 

But  if  the  indictment  charge  a  burglary  with  intent  to  commit  a  felony,  it  will  be 
supported  by  evidence  of  a  felony  actually  committed. (c)  And  it  seems  sufficient 
in  fdl  cases  where  a  felony  has  actually  been  committed,  to  allege  the  commission  of 
it;  as  that  is  sufficient  evidence  of  the  intention. (rf)  But  the  intent  to  commit  a 
felony,  and  the  actual  commission  of  it,  may  both  be  alleged ;  and  in  general  this  is 
the  better  mode  of  statement  (e)  For  where  this  is  done,  the  prisoner  may  be 
♦convicted  of  the  burglary  with  intent  to  commit  the  felony,  though  he  be  c^apl 
acquitted  of  the  felony,  or  convicted  of  the  felony  though  he  be  acquitted  of  ^ 
the  burglary.  A.n  indictment  for  burglary  alleged  that  the  prisoner,  "  the  dwelling- 
house  of  E.  Bird  burglariously  did  break  and  enter,  with  intent  the  goods  and 
chattels  in  the  same  dwelling-house  then  and  there  being  feloniously  and  burgla- 
riously to  steal,*'  and  then  and  there  stole  a  quantity  of  articles  of  the  goods  and 
chattels  of  the  said  E.  Bird.  E.  Bird  was  the  tenant  of  the  house ;  but  she  and 
two  other  ladies  lived  in  it  in  common,  each  of  the  three  contributing  an  equal 
amount  to  the  establishment,  and  the  articles  stolen  had  been  bought  by  E.  Bird ; 
bat  at  the  end  of  the  year  they  would  be  paid  for  by  the  three  ladies  when  they 
divided  the  expenses  of  the  establishment ;  it  was  objected  that  the  articles  were 
the  goods  of  the  three  ladies ;  but  it  was  held  that,  to  support  this  indictment,  it 
was  sufficient  to  prove  that  the  prisoner  broke  and  entered  the  house  in  the  night 
time,  with  intent  to  steal  the  goods  there  generally,  and  therefore  the  evidence  sup- 
ported the  indictment.(/) 

An  indictment  alleged  that  the  prisoner  burglariously  broke  and  entered  a  dwelling- 
house  '^  with  intent  one  Alice  Davies,  in  the  said  dwelling-house  then  being,  violently 
and  against  her  will  then  and  there  feloniously  to  ravish  and  carnally  know,"  and  thiU^ 

(z)  Jeaks's  case,  Macdonald,  C.  B.,  Bailer,  J.,  and  Lawrence,  J.,  2  Leach  774;  2  East  P. 
C.  c.  15,  s.  25,  p.  514,  where  it  is  said  that  this  it  seems  is  not  like  the  case  of  laying  a 
robbery  in  the  dwelling-hoase  of  A.,  which  turns  out  to  be  the  dwelling-house  of  B.,  be- 
cause that  circumstance  is  perfectly  immaterial  in  robbery,  which  is  ousted  of  clergy  gen- 
erally. See  Rez  v.  Exminster,  6  A.  &  E.  598  (33  E.  0.  L.  R.),  where  a  similar  mistake  in 
a  snrname  was  held  not  to  vitiate  an  assignment  of  an  apprentice.  In  Rex  v.  Radge, 
Gloucester  Spr.  Ass.  1841,  Coleridge,  J.,  seemed  clearly  of  opinion  that  an  indictment  .for 
murder,  which  alleged  an  assault  on  Martha  Sheddon,  and  that  the  prisoner  ^*  the  said 
Mojyaret  Sheddon,  did  strike,''  ^c,  was  not,  therefore,  bad.  And  see  Reg.  v,  Crespin,  11 
Q.  B.  913  (03  B.  C.  L.  R.).     C.  S.  G. 

(a)  Reg.  V.  Nicholas,  1  Cox  G.  G.  218 ;  Lord  Denman,  C.  J.,  Alderson,  B.,  and  Goltman, 
J.     See  Reg.  v,  Clarke,  1  C.  &  K.  421  (47  E.  0.  L.  R.),  infra, 

(6)  Reg.  V.  Lawes,  1  C.  ft  K.  62  (47  E.  C.  L.  R.).  A  better  objection  wonld  have  been 
that  the  indictment  did  not  allege  that  the  prisoners  broke  and  entered  with  intent  to 
steal.  The  words,  "  with  intent,  &c.,"  do  not  necessarily  refer  to  the  breaking  and  enter- 
ing :  and  if  confined  to  the  being  in  the  dwelling-hoase,  no  offence  is  charged. 

(e)  Rex  p.  Locost,  Kel.  30,  an  indictment  for  a  burglary  with  intent  to  commit  a  rape, 
and  evidence  of  a  rape  actually  committed. 

[J)  1  Hale  560;  2  East  P.  C.  c.  15,  s.  25,  p.  514;  Rex  v.  Furnival,  R.  &  R.  445. 
e)  I  Hale  559  ;  Rex  v,  Furnival,  9i^a, 

[/)  Reg.  V,  Clarke,  1  C.  ft  K.  421  (47  £.  C.  L.  R.),  Coleridge,  J.,  and  Parke,  B. 
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the  prisoner  then  and  there  in  the  said  dwelling-house  feloniously  did  wound  the  said 
A.  Davies,  then  being  in  the  said  dwelling-house ;  and  it  was  objected  that  the 
indictment  ought  to  have  alleged  the  intent  to  ravish  in  the  said  dwelling  house,  and 
not  merely  "then  and  there j"  but  the  objection  was  overruled.(^) 

It  should  be  observed  also,  that  different  intents  may  be  stated  in  the  indictment. 
Thus  ^here  the  first  coimt  of  an  indictment  for  burglary  laid  the  fact  to  have  been 
done  with  intent  to  steal  the  goods  of  a  person  ;  and  the  second  count  laid  it  with 
intent  to  murder  him ;  it  was  objected,  upon  a  general  verdict  of  guilty,  that  there 
were  two  several  capital  charges  in  the  same  indictment,  tending  to  deprive  the 
prisoner  of  the  challenges  to  which  he  would  have  been  entitled  if  there  had  been 
^  distinct  indictments,  and  also  tending  to  perplex  him  in  his  defence ',  but  the  indict- 
ment was  holden  good,  on  the  ground  that  it  was  the  same  fact  and  evidence, 
only  laid  in  different  ways.  (A) 

Having  thus  treated  of  the  offence  of  burglary,  according  to  its  definition,  we 
may  inquire  shortly  concerning  the  proceedings  against  offenders  by  indictment. 

It  is  essential  that  the  indictment  should  state  the  fact  to  have  been  done  in  the 
night,  noctanter  or  node  ejusdem  dici.(t)  And  it  must  also  express  at  about  what 
hour  of  the  night  it  happened :  as  where  an  indictment  only  alleged  the  fact  to 
have  been  committed  in  the  night,  but  did  not  express  about  what  hour  it  was  done, 
Gould,  J.,  held  it  insufficient  as  for  a  burglary,  and  directed  the  prisoner  to  be  found 
*4fi1  ^^^^^y  ^^  ^  simple  felony  only.  And  he  '''gave  as  a  reason,  that  as  the  rule 
^  then  establbhed  was,  that  a  burglary  could  not  be  committed  during  the 
crepusculuniy  it  was  therefore  necessary  to  specify  the  hour,  in  order  that  the  fact 
might  appear,  upon  the  face  of  the  indictment,  to  have  been  done  between  the 
twilight  of  the  evening  and  that  of  the  morning.(y)  Where  an  indictment  for 
burglary  alleged  that  the  prisoners  broke  into  a  dwelling-house  "  about  the  hour  of 
eleven  in  the  night,  it  was  contended  that  it  ought  to  have  been  alleged  that  the 
offence  was  committed  between  the  hours  of  nine  o'clock  at  night  and  six  o'clock 
the  following  morning;  Patteson,  J.,  "I  think  it  immaterial  whether  the  time  be 
mentioned  or  not.  The  night  is  the  material  allegation ;  and  even  if  the  night  had 
not  been  stated,  I  think  it  would  perhaps,  be  sufficient  if  the  indictment  charged 
the  offence  to  have  been  done  *  burglariously.'  That  would  doJ\k)  It  is  not  neces- 
sary, however,  that  the  evidence  should  correspond  with  the  allegation  as  to  the 
hour,  so  that  it  shows  the  fact  to  have  been  committed  in  the  night. (^ 

The  offence  must  be  laid,  as  we  have  seen,  to  have  been  committed  in  a  mansion- 
house,  or  dwelling-house,  the  term  diceUing-hottse  being  that  more  usually  adopted 
in  modern  practice.(m)  It  would  not  be  sufficient  to  lay  it  generally  as  having 
been  committed  in  a  house.(n)  Where  a  burglary  had  been  committed  in  such  an 
outhouse  as  by  law  was  considered  part  of  the  dwelling-house,  it  must  have  been 
laid  as  having  been  done  in  the  dwelling-house,  or  in  a  stable,  bam,  &c.,  part  of  the 
dwelling-house;  either  of  which  statements  might  be  adopted.(o) 

The  allegation  of  the  offence  having  been  committed  in  a  mansion-house,  must  be 
understood,  however,  as  confined  to  burglaries  in  private  houses ;  for  though  it  has 
been  quaintly  observed,  that  a  church  is  domm  mansioncdia  Dei(^p\  it  is  the  better 
opinion  that  the  indictment,  in  the  case  of  a  burglary  committed  m  a  church,  need 

(ff)  Reg.  V.  Watkins,  G.  k  M.  264  (41  E.  C.  L.  R.),  Coltman,  J.  The  prisoner  was 
acquitted  of  the  burglary,  or  the  point  would  have  been  reserved. 

[h)  Thompson's  case,  2  East  P.  C.  c.  15,  s.  26,  p.  515. 

t)  1  Hale  549 ;  anUj  p.  39. 

.;' )  Waddington's  case;  Burn's  Just.  tit.  Burglary  s.  1 ;  2  East  P.  C.  c.  15,  9.  24,  p.  513. 
In  2  Hale  179,  it  is  said,  that  the  indictment  ought  to  be  tali  die  circa  horam  decimam  in  nocte 
^'tudem  diet  felonice  et  burglariter  fregii ;  but  that  according  to  some  opinions  hurglarUcr  car- 
ries a  sufRcient  expression  that  it  was  done  in  the  night. 

'k)  Reg.  ».  Thompson,  2  Cox  0.  C.  377. 

I)  2  East  P.  G.  c.  15,  s.  24,  p.  513.  (m)  Ante^  p.  15,  et  teq. 

[n)  1  Hale,  550. 

(o)  Garland's  case,  1  Leach  144,  where  an  outhouse  having  been  broken  open,  the  in- 
dictment was  for  breaking  and  entering  the  dwelling*hou8e ;  and  Dobb's  case,  2  East  P. 
G.  c.  15,  8.  24,  p.  512,  and  s.  25,  p.  513,  where  the  indictment  was  for  breaking  and  enter- 
ing the  stable  of  J.  B.,  part  of  his  dwelling-house. 

(p)  3  Inst.  64. 
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not  proceed  upon  sueh  a  supposition,  but  will  be  more  properly  framed,  according  to 
the  truth  of  the  fact,  bj  stating  the  offence  to  have  been  committed  in  the  parish 
church  of  the  parish  to  which  it  belongs.  (^) 

It  is  necessaiy  to  state  the  name  of  the  owner  of  the  dwelling-house,  in  the  in- 
dictment, with  accuracy,  and  such  certainty  to  a  common  intent,  as  is,  in  general, 
necessary  in  the  description  of  a  party  who  has  sustained  an  injury. (r)  In  a  case 
where  the  indictment  stated  the  burglary  to  have  been  committed  in  the  shop  p^ . - 
dtfusdam  RicardL  without  mentioning  the  surname  of'  the  *owner,  it  was  *- 
doubted  whether  it  was  good.(»)  And  where  the  name  of  the  owner  of  the  dwelling- 
boose  was  altogether  mistaken,  as  where  the  indictment  laid  the  burglary  to  have 
been  committed  in  the  dwelling-house  of  John  Snoxall,  and  it  appeared  that  it  was 
not  the  dwelling-house  of  John  Snoxall,  it  was  holden  that  the  prisoner  could  not  be 
found  guilty  either  of  the  burglary,  or  of  stealing  to  the  amount  of  40s.  in  the 
dwelling-house,  it  being  essential,  in  both  cases,  to  state  in  the  indictment  the  name 
of  the  person  in  whose  house  the  offences  are  committed.(0  And  where  the  prisoner 
was  indicted  for  ste  iling  in  the  dwelling-house  of  Sarah  Lunns,  and  it  appeared  in 
evidence  that  her  name  was  Sarah  London,  the  variance  was  holden  to  be  fatal  to 
the  capital  part  of  the  indictment.(t£) 

The  parish  in  which  the  dwelling-house  is  laid  to  be  situate  must  be  correctly 
stated,  bs  a  variance  in  this  respect  will  be  fatal.(t?)  Upon  an  indictment  for  steal- 
ing in  a  dwelling-house,  it  has  been  held,  that  if  it  is  not  expressly  stated  where  the 
dwelling-house  is  situated,  it  shall  be  taken  to  be  situate  at  the  place  named  in  the 
indictment  by  way  of  venue.  The  indictment  stated,  that  the  prisoner,  on,  &c.,  at 
Liverpool,  one  coat  of  J.  S.,  of  the  value  of  40«.,  in  the  dwelling-house  of  W.  T., 
then  and  there  being,  then  and  there  feloniously  did  steal ;  and,  a  case  being  reserved 
upon  the  question,  whether  the  indictment  shewed  sufficiently  that  the  dwelling- 
house  was  situate  at  Liverpool;  the  judges  held  that  it  did. (to)  So  where  an 
indictment  for  burglary  alleged  that  the  prisoners  *•  late  of  Norton-juxta-Kempsey, 
in  the  county  of  Worcester,"  **  at  Norton-juxta-Kempsey  aforesaid  the  dwelling- 
house  of  T.  fiooke  there  situate "  feloniously  did  break  and  enter,  &c.,  and  it 
appeared  that  Norton-juxta-Kempsey  was  a  chapel ry  and  perpetual  curacy ;  it  was 
objected  that  the  indictment  ought  to  have  stated  that  Norton  was  a  chapelry,  or 
described  it  in  some  other  manner :  but  Patteson,  J.,  held  that  Rex  v.  Napper  (x) 
was  a  sufficient  authority  to  show  that  this  indictment  was  good;  there  it  was  held 
that  an  indictment  alleging  that  the  prisoner  "at  Liverpool "  did  break  and  enter  a 
dwelling-house  "  there  situate  "  was  good ;  and  there  was  no  reason  why  an  indict- 
ment alleging  a  burglary  "  at  Norton-juxta-Kempsey  "  was  not  also  good,  it  being 
proved  that  there  was  such  a  district.(y) 

In  an  indictment  alleging  a  dwelling-house  to  be  situated  "  at  the  parish  aforesaid," 
the  parish  last-mentioned  must  be  intended.  An  indictment  charged  that  the 
prisoners  "  of  the  parish  of  Walcot,"  riotously  assembled  at  the  parish  of  St.  Peter 
and  St.  Paul,  and  began  to  demolish  a  house  "  situate  at  the  parish  aforesaid ;"  the 
house  in  question  was  situate  in  the  parish  of  St.  Peter  '*'and  St.  Paul ;  it  was  p^  .^ 
objected,  that  as  the  two  parishes  had  been  named,  the  indictment  ought  to  '- 
have  alleged  that  the  house  was  in  the  parish  last  aforesaid,  but  it  was  held  that  the 
indictment  was  sufficient,  as  the  parish  aforesaid  must  relate  to  the  last-mentioned 

(g)  1  Hale  556;  1  Hawk.  P.  C.  c.  38,  8.  17  ;  2  East  P.  C.  c.  15,  8.  24,  p.  612. 

(r)  2  East  P.  C.  c.  15,  s.  24,  p.  613 ;  1  Chit.  Grim.  Law  215,  et  teq. ;  3  Chit.  Grim.  Law 
1096 ;  ante,  p.  25,  et  seq, 

(<)  Cole's  case,  Moor  466 ;  1  Hale  558 ;  2  East  P.  C.  c.  15,  s.  24,  p.  513.  In  Moor  it  is 
said  to  have  been  holden  good  *,  but  this  is  not  mentioned  by  Lord  Hale.  In  3  Chit.  Grim. 
L.  1098,  it  is  said  that  there  can  be  little  doubt  that  at  the  present  day  such  an  omission 
would  be  considered  as  material. 

(I)  White's  case,  1  Leach  252 ;  2  East  P.  C.  c.  15,  s.  24,  p.  513. 

(u)  Woodward's  case,  1  Leach  253,  note  (a),  Adair,  Serjeant,  Recorder. 

(v)  2  Stark.  Grim.  Plead.  437,  note  (z), 

(w)  Rex  V,  Napper,  MS.,  Bajley,  J.j  and  R.  &  M.  C.  C.  R.  44. 


(x^  Supra, 


Rex  V.  Brookes,  MSS.,  G.  S.  G. ;  8.  c,  G.  &  M.  544,  which  erroneously  describes  the 
prisoners,  as  "  late  of  the  parish  of  Norton-juxta-Kimpsey." 
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parish.(2;)  Where  an  indictment  alleged  that  a  hurglarj  was  committed  '^  at  the 
parish  of  Woolwich/'  and  the  prosecutor  proved  that  the  correct  name  of  the  parish 
was  '^  St.  Mary,  Woolwich/'  hat  the  parish  is  called  the  parish  of  Woolwich  in  the 
Central  Criminal  Court  Act,  4  &  5  Wm.  4,  c.  36,  s.  2  ;  it  was  held,  that  as  that  act 
shewed  that  the  parish  was  known  by  the  name  of  the  parish  of  Woolwich,  the 
indictment  was  safficient.(a)  Where  a  count  alleged  that  the  prisoners,  *'  late  of 
the  parish  of  Pontypool,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the 
dwelling-house  of  the  Guardians  of  the  Poor  of  the  Pontypool  Union,  there  situate 
feloniously  did  break/'  and  it  was  objected  that  the  words  ^^  there  situate  "  referred 
to  the  Pontypool  Union ;  Piatt,  B.,  held  that  those  words  referred  to  the  parish 
aforesaid,  and  therefore  the  indictment  was  good.(6) 

The  same  accuracy  of  description  applies  to  burglary,  and  stealing  in  a  dwelling- 
house  or  shop,  and  therefore  the  following  cases  are  here  inserted. 

The  offence  of  breaking  and  entering  a  shop  is  local,  and,  therefore,  the  situatioii 
of  the  shop  must  be  correctly  described  in  the  indictment.  Where  an  indictment 
charged  that  J.  Brookes,  ^^  late  of  the  parish  of  St.  Peter  the  Great,  in  the  county 
of  Worcester,"  "  the  warehouse  of  W.  Webb  there  situate/'  feloniously  did  break 
and  enter,  &c.,  and  it  appeared  that  the  parish  of  St.  Peter  the  Great  is  partly  situate 
in  the  county  of  Worcester,  and  partly  situate  in  the  county  of  the  city  of  Worcester, 
and  that  the  warehouse  was  in  that  part  of  the  parish  which  is  in  the  county  of 
Worcester;  Patteson,  J.,  after  referring  to  Rex  v.  Perkms,(c)  held  that  the  indict- 
ment was  not  supported,  as  this  is  a  local  description,  but  m  Rex  v.  Perkitu  the 
parish  was  only  laid  by  way  of  venue  to  a  simple  larceny.  The  prisoners  were,  how- 
ever, convicted  of  a  simple  larceny. (<i)  The  proper  mode  would  have  been  to  state 
that  the  offence  was  committed  ^Mn  that  part  of  the  parish  of  St.  Peter  the  Great 
which  is  situate  in  the  county  of  W^orcester." 

So,  the  offence  of  stealing  in  a  dwelling-house  is  local,  and  consequently  the 
situation  of  the  house  must  be  correctly  described ;  and  if  the  house  be  stated  to  be 
situated  in  a  parish  and  county  named,  it  must  be  proved  that  all  the  parish  is  in 
that  county ;  and  if  it  be  not  so  proved,  the  prisoner  cannot  be  convicted  of  the 
offence  of  stealing  in  the  dwelling-house,  but  he  may  be  convicted  of  larceny.  The 
^Aq-\  indictment  stated  that  the  '^'prisoner,  ^'  late  of  the  parish  of  St.  Catharine,  in 
J  the  county  of  Gloucester,"  **  at  the  parish  aforesaid,  in  the  county  aforesaid," 
feloniously  stole  sundry  articles  mentioned  in  the  indictment  in  the  dwelling-house 
of  M.  D.  G.  Muirhead  ^'  there  situate  /'  it  was  proved  that  the  house  was  situate  in 
the  parish  of  St.  Catharine,  and  that  that  parish  was  partly  in  the  county  and  partly 
in  the  city  of  Gloucester,  and  the  house  was  in  the  part  of  the  parish  in  the  county  j 
it  was  objected  that  it  was  a  fatal  variance,  and  Reg.  v.  BrookesCe)  was  relied  upon ; 
and  Crcsswell,  J.,  held  that  the  objection  was  good,  as  the  offence  was  local,  and 
the  meaning  of  the  statement  in  the  indictment  was  not  merely  that  the  dwelling- 
house  was  in  the  county  of  Gloucester,  but  that  the  parish  of  St.  Catharine  was  in 
that  county.     The  prisoner  was,  however,  convicted  of  the  simple  larceny.(/) 

But  it  should  be  remembered  that  in  all  such  cases  an  amendment  may  now  be 
made  under  the  14  &  15  Vict.  c.  100,  s.  l.(^) 

Where  an  indictment  for  burglary  alleged  that  the  prisoners  at  the  parish  of  St. 
Edmund,  the  dwelling-house  of  G.  W.,  there  situate,  did  break,  &c.,  with  intent  to 

(z)  Rex  V.  Richards,  1  M.  &  Rob.  177,  Park,  J.  A.  J.,  and  GaBelee,  J.  See  Rex  v.  St. 
Mary,  Leicester,  1  B.  &  A.  327  ;  Rex  v,  Countesthorpe,  2  B.  &  Ad.  487  (22  B.  G.  L.  R.) ; 
Walford  v.  Anthony,  8  Bing.  75  (21  E.  L.  C  R.) ;  Rex  v.  Wright,  1  A.  &  E.  434  (28  E.  C. 
L.  R.). 

(a)  Reg.  V,  St.  John,  9  0.  &  P.  40  (38  B.  0.  L.  R.),  Parke,  B.,  and  Bosanqnet,  J. 

(b)  Reg.  V.  Frowen,  4  Cox  C.  C.  266.  If  the  words  had  referred  to  the  Union,  there  was 
nothing  in  the  objection  ;  for  then  the  indictment  alleged  that  the  Union  was  in  the 
county,  and  that  the  breaking  was  alleged  to  be  at  the  parish  of  Pontypool,  and  in  the 
county. 

(c)  4  G.  &  P.  363  (19  E.  C.  L.  R.). 

(d )  Reg.  V.  Brookes  and  others,  Wor.  Spr.  Ass.  1842,  MSS.,  G.  S.  G.,  s.  0.,  1  G.  &  M.  643 
(41  E  C.  L.  R  ). 

(e)  Supra. 

If)  Reg.  V.  Walter  Jackson,  MSS.,  G.  S.  G.,  Gloucester  Spr.  Ass.  1842. 
(y)  See  the  clause  in  Evidence. 
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steal  the  goods  therein,  and  then  and  there  did  steal  the  goods  of  F.  Oatayes,  and  it 
f^peared  diat  F.  Gatayes  was  a  guest  occupying  a  room  in  a  tavern,  and  the  pri- 
soners had  entered  hy  the  open  tavern  door,  and  entered  this  room  hy  means  of  a 
skeleton  key ;  the  tavern  was  situated  in  two  parishes,  the  honndary  line  which 
separated  them  running  through  the  room  of  Gatayes ;  the  door  of  the  room  and 
the  greater  part  of  the  room  were  in  St.  Edmund's ;  hut  the  goods  were  stolen  from 
a  chest  in  St.  Michael's  parish;  it  was  ohjected  that  there  was  a  variance,  as  the 
house  was  not  wholly  situate  in  St.  Edmund's ;  hut  the  Recorder  held  that  there 
was  not ;  he,  however,  recommended  the  jury  to  limit  the  verdict  to  hreakiog  with 
intent  to  steal,  and  he  afterwards  stated  that  he  had  consulted  two  of  the  learned 
judges,  who  were  of  opinion  that  the  evidence  supported  the  indictment. (A) 

Since  the  7  Geo.  4,  c.  64,  s.  12,(t)  if  a  hurglary  he  committed  within  five 
hundred  yards  of  the  boundary  of  a  county,  the  offenders  may  be  tried  in  the  ad- 
joining county.  An  indictment  for  burglary,  which  had  been  found  by  the  grand 
jury  for  the  county  of  Hereford,  alleged  the  burglary  to  have  been  committed  '^  at 
the  parish  of  English  Bickner,  in  the  county  of  Gloucester,  within  five  hundred 
yards  of  the  boundaiy  of  the  county  of  Hereford."  Upon  the  arraignment  of  the 
prisoners  at  Hereford,  it  was  objected  that  the  indictment  was  bad,  on  the  ground 
that  the  7  Geo.  4,  c.  64,  s.  12,  only  applied  to  larceny  and  other  transitory  felonies, 
and  not  to  felonies  which  were  local  in  their  nature ;  but  it  was  held  that  the  in- 
dictment was  good;  the  effect  of  the  7  Geo.  4,  c.  64,  s.  12,  was  to  give  adjoining 
connties  concurrent  jurisdiction  over  one  thousand  yards ;  the  words  '^  dealt  with  " 
applied  to  justices  of  the  peace,  who  had  consequently  jurisdiction  over  five  hundred 
yards  in  the  ^adjoining  county  to  that  in  which  they  were  qualified  to  act ;  p^e/v 
the  words  ''inquired  of"  applied  to  the  grand  jury;  "tried"  to  the  petit  ^ 
jury;  and  "determined  and  punished"  to  the  courts  of  sessions  and  assizes.  (A;) 

The  terms  of  art  usually  expressed  by  the  averment  "  feloniously  and  burgla- 
riously did  break  and  enter"  are  essentially  necessary  to  the  indictment.  The 
word  burglarumsly  cannot  be  expressed  by  any  other  word  or  circumlocution ;  and 
the  averment  that  the  prisoner  broke  and  entered  is  necessary,  because  a  breaking 
without  an  entering,  or  an  entering  without  a  breaking,  will  not  make  burglary  (/) 

An  indictment  upon  the  7  &  8  Geo.  4,  c.  29,  s.  11,  for  "breaking  out"  of  a 
dwelling-house  after  committing  a  felony  therein,  must  have  averred  that  the 
prisoner  broke  out  of  the  house,  and  a  statement  that  the  prisoner  did  "  break  to 
get  out,"  or  did  "  break  and  get  out,"  is  insufficient,  (m) 

(h)  Reg.  V.  Howell,  1  Cox  C.  G.  190.  (i)  See  the  section,  ante,  vol.  i.  p.  763. 

\k)  Rex  V.  Ruck,  Morgan  and  another,  Hereford  Spr.  Ass.  1829,  Park,  J.,  MSS.,  0.  S.  6. 
Bat  where  an  indictment  alleged  that  the  defendant,  'Mate  of  the  parish  of  St.  Martin,  in 
the  county  of  N.,''  "  at  the  parish  aforesaid,"  made  an  assault,  and  had  <'  Borough  of  Stam- 
ford" in  the  margin,  and  was  found  at  the  sessions  for  that  borough,  and  removed  by  cer- 
Uorari  into  the  Queen's  Bench,  and  sent  for  trial  into  Lincolnshire,  and  it  appeared  that 
the  assault  was  committed  in  that  part  of  the  parish  of  St.  Martin  which  was  within  the 
borough,  and  within  five  hundred  yards  of  the  boundary  of  L. ;  but  the  whole  of  the  par- 
ish was  in  K.,  it  was  held  that  the  trial  was  erroneous,  and  that  under  the  7  Geo.  4,  c.  64, 
8.  12,  the  offence  must  be  laid  and  tried  in  one  and  the  same  county :  Reg.  v.  Mitchell,  2 
Q.  B.  636  (42  E.  G.  L.  R.).  Rex  v.  Ruck  was  not  cited  in  this  case,  and  the  Court  do  not 
appear  to  have  noticed  that  the  clause  applies  to  all  offiences,  whether  local  or  not ;  and 
that  it  does  not  change  the  locality  of  the  five  hundred  yards.  The  clause  provides  that 
all  the  offences  mentioned  in  it  may  be  '*  dealt  with,  inquired  of,  tried,  determined,  and 
punished"  in  either  county,  and  it  is  clear  that  none  of  these  terms  apply  to  the  state- 
menta  in  an  indictment,  and  therefore  the  clause  in  no  way  prescribes  where  the  ofi*ence 
18  to  be  alleged  to  have  been  committed.  The  statement,  therefore,  of  the  place  rests  on 
the  general  law  on  the  subject,  and  where  the  offence  is  local,  as  in  burglary,  house-break- 
ing, Ac,  the  true  place  must  be  stated,  and  it  must  be  averred  to  be  within  five  hundred 
yards  of  the  adjoining  county  in  order  to  give  jurisdiction  to  try  it  in  that  county.  Sees. 
9  and  10  of  the  same  Act,  relating  to  the  trial  of  accessories,  plainly  show  that  local 
offences  are  included  in  sec.  12.  Rex  v.  Mitchell,  therefore,  cannot  be  supported  on  the 
grroond  that  under  this  Act  the  offence  must  be  laid  and  tried  in  the  same  county ;  but 
it  may,  perhaps,  be  supported  on  the  gronnd  that  it  must  appear  on  the  face  of  the 
record  that  the  court  had  jurisdiction  to  try  the  offence,  and  that  it  did  not  so  app^^ar  in 
this  case,  as  the  offence  was  laid  in  one  county  and  the  trial  was  had  in  another. 

{t)  I  Hale  550;  2  East  P.  C.  c.  15,  s.  24,  p.  512 ;  anfe,  p.  2. 

(m)  Rex  9.  Compton,  7  C.  &  P.  139  (38  E.  C.  L.  R.),  Vaughan  and  Patteson,  Js. 


60  Of  Burglary.  [book  iv. 

With  respect  to  the  intent,  it  is  clear  that  it  mnst  be  ezpreselj  alleged  in  the  in- 
dictment, and  proved  agreeably  to  the  fact,  either  that  the  party  committed  a  felony 
in  the  dwelling-house,  or  that  he  broke  and  entered  the  house  with  intent  to  commit 
a  felony  therein. (n)  And  it  seems  to  be  the  better  course,  first  to  lay  the  intent, 
and  then  to  state  the  particular  felony,  if  a  felony  has  actually  been  committed. 
For  though  where  an  indictment  charges  that  the  prisoner  "  the  dwelling-houae  of 
A.  B.  feloniously  and  burglariously  did  break  and  enter,  and  the  goods  of  A.  B. 
then  and  there  feloniously  and  burglariously  did  steal,  take,"  &c.,  it  comprises  two 
offences,  namely,  burglary  and  larceny,  and  the  prisoner  may  therefore  be  acquitted 
of  the  burglary,  and  found  guilty  only  of  the  larceny ;  yet  it  seems  he  cannot  be 
found  guilty  of  the  burglary  if  he  be  acquitted  of  the  larceny,  on  the  ground,  that 
^m^  -.  '''when  the  offence  is  so  charged  the  larceny  constitutes  part  of  the  burglai7.(o) 
^  It  bus,  therefore,  been  recommended,  by  high  authority,  as  the  better  way, 
to  charge  the  prisoner  with  breaking,  &c.,  with  intent  feloniously  and  burglariously 
to  steal,  &c.,  and  to  add  also  the  particular  felony,  as  upon  such  an  indictment  he 
may  be  convicted  of  a  simple  burglary,  though  acquitted  of  the  felony.(j9) 

ItvWas  also  said,  by  the  same  high  authority,  that  three  offences  might  have  been 
joined  in  the  same  indictment,  namely,  burglary,  larceny,  and  felony  upon  the  5  & 
6  £dw.  6,  c.  9,(9)  for  robbing  a  person  in  a  dwelling-house,  the  owner,  his  wife, 
&c.,  then  being  within,  whether  waking  or  sleeping.  And  that  upon  such  indict- 
ment, which  need  not  have  concluded  against  the  form  of  the  statute,  the  prisoner 
might  have  been  convicted  of  the  burglary,  and  found  not  guilty  of  felony,  or  con- 
victed of  the  felony  upon  the  5  &  6  Edw.  6,  c.  9,  and  found  not  guilty  of  the  bur- 
glary ;  in  either  of  which  cases  he  would  have  been  ousted  of  his  clergy,  or  he 
might  have  been  convicted  of  the  larceny  only,  and  found  not  guilty  of  the  burglary 
and  the  felony  upon  the  statute,  in  which  case  he  would  have  been  entitled  to  his 
clergy.(r)  v 

\Ve  have  already  seen  that  different  intents  may  be  stated  in  the  indictment,  and 
such  a  mode  of  proceeding,  by  laying  the  same  fact  in  different  ways,  may  be  ren- 
dered expedient  by  the  particular  circumstances  of  the  oase.(s) 

Where  a  burglary  is  committed  in  the  house  of  a  convicted  felon,  the  goods  may 
properly  be  described  as  the  goods  of  the  Queen,  although  no  office  has  been  found, 
but  they  cannot  properly  be  described  as  the  goods  of  the  wife  of  the  convicted 
felon,  although  she  were  in  the  actual  possession  of  the  house  and  goods  at  the 
time  the  burglary  was  committed.  Upon  an  indictment  for  breaking  and  entering 
the  house  of  E.  Andrews,  and  stealing  certain  goods,  laid  in  the  first  count  to  be 
the  property  of  E.  Andrews,  and  in  the  second  of  the  Queen,  it  appeared  that  the 
husband  of  E.  Andrews  was  a  convicted  felon,  and  in  gaol  under  his  sentence  at 
the  time  the  felony  was  committed,  but  the  wife  continued  in  possession  of  the 
house  and  the  goods  till  they  were  stolen ;  it  was  submitted  that  the  goods  were 
neither  the  property  of  E.  Andrews  nor  of  the  Queen,  until  office  found ;  but  upon 
a  case  reserved,  the  judges  held  that  the  prisoner  was  rightly  convicted  of  larceny 
only  on  the  second  count,  which  laid  the  property  of  the  goods  in  the  Queen//) 
It  is  sufficient  to  lay  the  property  in  the  name  of  a  person  who  is  bailee  of  it.  On 
an  indictment  for  breaking  and  entering  the  house  of  Kyezor,  and  stealing  a  watch, 
the  property  of  Miers,  Miers  proved  that  the  house  was  taken  by  Kyezor,  and  that 
the  witness  carried  on  the  business  of  a  silversmith  for  the  benefit  of  Kyezor  and 
his  family,  but  had  himself  no  share  in  the  profits,  and  no  salary,  but  he  had  power 
to  dispose  of  any  part  of  the  stock,  which  was  worth  near  £3000,  and  that  he 
*'\9r\  *^^S^^>  ^^  ^^  pleased,  take  money  from  the  till  as  he  wanted  it,  but  he  should 
-*  inform  Kyezor  that  he  had  so  done;  he  sometimes  bought  goods  for  the  shop, 
and  sometimes  Kyezor  did  so.  Upon  this  evidence  it  was  hel4,  that  Miers  was  a 
bailee  of  the  stock,  and  therefore  in  a  case  of  this  kind  the  property  might  pro- 
perly be  laid  in  him.(u) 

(n)  1  Hale  550 ;  anU^  p.  40,  et  teq,  (0)  1  Hale  559,  560. 

(p)  1  Hale  560.     See  also  ante^  p.  44.  {q)  Repealed  by  the  7  &  8  Geo.  4,  c.  27. 


(r)  1  Hale  561 ;  2  East  P.  C.  c.  15,  s.  27,  p.  516. 

is)  Ante,  p.  645.  (t)  Reg.  v.  Whll 

(u)  Reg.  V.  Bird,  9  G.  &  P.  44  (38  B.  C.  L.  R  ),  Bosanquet,  J.     It  is  not  sUted  in  the 


Ante,  p.  545.  (0  Reg.  v.  Whitehead,  9  C.  &  P.  429  (38  B.  C.  L.  R.). 

Reg.  V,  Bird,  9  C.  &  P.  44  (38  B.  C,  L.  R  ),  B 
report  by  whom  the  hoaee  was  occupied.    G.  S.  G. 
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The  alteration  as  to  the  hours  of  the  night  and  the  punishment  in  cases  of  hur- 
glary,  which  were  made  hy  the  1  Vict.  c.  86,  did  not  render  it  necessary  for  the  in- 
dietmeot  to  conclude  contra  /ormam  8tcUiUi,(v) 

On  an  indictment  for  burglary  and  stealing  a  ham  and  three  loaves,  it  appeared 
that  what  was  described  as  ham  was  pork  which  was  in  the  process  of  curing,  and 
had  not  yet  become  ham,  and  this  was  traced  to  the  possession  of  the  prisoner 
shortly  after  the.burglary;  and  Alderson,  B.,  held  that,  though  the  description  in 
the  indictment  fiiiled,  yet  the  prosecutor  might  trace  into  the  possession  of  the 
prisoner  the  pork  or  anything  else  which  had  been  taken  from  the  house  at  the 
same  time,  and  the  jury  might  presume  the  taking  of  one  article  from  the  posses- 
sion of  another. (t&)' 

An  acquittal  upon  an  indictment  for  burglaiy,  in  breaking  and  entering  a  dwell- 
ing-house and  stealing  goods,  cannot  be  pleaded  in  bar  to  an  indictment  for  bur- 
glary in  the  same  dwelling-house,  and  on  the  same  night,  with  intent  to  steal,  on  the 
ground  that  the  several  pffences  described  in  the  two  indictments  could  not  be  said 
to  be  the  same.  The  indictment  charged  the  prisoners  with  burglariously  breaking 
and  entering  the  dwelling-house  of  M.  Nevill  and  A.  Nevill,  icith  intent  to  steal 
their  goods,  and  they  pleaded  a  plea  of  autrefois  acqidt  upon  a  former  indictment, 
which  charged  them  with  burglariously  breaking  and  entering  the  dwelling-house 
of  M.  Nevill  and  A.  Nevill,  and  stealing  goods  of  M.  Nevill,  goods  of  A.  Nevill, 
and  goods  of  one  S.  Gibbs.  The  plea  concluded  with  averring  that  the  burglary 
was  the  same  identical  burglary.  To  this  plea  there  was  a  demurrer,  which  was 
argued  before  all  the  judges  of  England ;  and  their  opinion  was  afterwards  delivered 
by  Mr.  Justice  Buller.  The  learned  judge  said,  that  it  had  been  contended  on  be- 
half of  the  prisoners,  that  as  the  dwelliDg-house  in  which,  and  the  time  when,  the 
buro^lary  was  charged  to  have  been  committed  were  precisely  the  same  both  in  the 
indictment  for  the  burglairy  and  stealing  the  goods,  on  which  they  were  acquitted, 
and  in  the  indictment  for  the  burglary  with  intent  to  steal  the  goods,  which  was 
then  depending,  the  offence  charged  in  both  was,  in  contemplation  of  law,  the  same 
offence,  and  that  of  course  the  acquittal  on  the  former  indictment  was  a  bar  to  all 
further  proceedings  on  the  latter.  He  then  proceeded,  "It  is  quite  clear,  that  at 
the  time  the  felony  was  committed,  there  was  only  one  act  done,  namely,  the  break- 
ing the  dwelling-house.  But  this  fact  alone  will  not  decide  this  case,  for  burglary 
is  of  two  sorts:  first,  breaking  and  entering  a  dwelling-house  in  the  night  time,  and 
stealing  goods  therein;  secondly,  breaking  and  entering  a  dwelling-house  in  the 
night  time,  with  intent  to  commit  a  //"/ony,  although  the  meditoted  *felony  be  r^tceo 
not  in  fact  committed.  The  circumstance  of  breaking  and  entering  the  house  ^ 
is  common  and  essential  to  both  the  species  of  this  offence ;  but  it  does  not  of  itself 
constitute  the  crime  in  either  of  them;  for  it  is  necessary,  to 'the  completion  of 
burglary,  that  there  should  not  only  be  a  breaking  and  entering,  but  the  breaking 
and  entering  must  be  accompanied  with  a  felony  actually  committed,  or  intended  to 
be  committed ',  and  these  two  offences  are  so  distinct  in  their  nature,  that  evidence 
of  one  of  them  will  not  support  an  indictment  for  the  other. (x)     In  the  present 

[v)  R«g.  V.  Pollj,  1  C.  &  K.  11  (47  E.  C.  L.  R.),  Erskine,  J. 
ip)  Reg.  V.  Purcell,  1  Cox  0.  0.  107. 
^z)  It  is  well  established  that  an  indictmeat  for  breaking  and  entering,  &c.,  and  steal- 

1  As  to  the  possession  of  goods  burglariously  stolen  see  Methard  v.  State,  19  Ohio  St. 
363 ;  State  v.  Reed,  20  Iowa  413.  So  as  to  the  possession  of  burglarious  tools :  People  v. 
Winters,  29  Gal.  658.  The  intent  with  which  one  charged  with  burglary  entered  one 
store  may  be  shown  by  proof  tending  to  show  a  felony  committed  by  him  at  the  same 
time  in  an  adjoining  store :  Osborne  v.  People,  2  Parker  G.  R.  583.  That  the  owner  knew 
of  the  intended  burglary  is  immaterial :  Thompson  v.  State,  18  Ind.  386. 

Where  goods  have  been  feloniously  taken  by  means  of  a  burglary,  and  they  are  soon 
afterwards  found  in  the  actual  and  exclusive  possession  of  a  person  who  gives  a  false 
account  or  refuses  to  give  any  account  Of  the  manner  in  which  they  came  into  his  posses- 
sion, proof  of  such  possession  and  conduct  is  presumptive  evidence  of  the  burglary:  Davis 
V.  People,  1  Parker  C.  R.  447. 

Where  a  burglary  waa  committed  and  certain  goods  taken  and  a  part  of  the  same  goods 
was  afterwards  found  in  the  possession  of  the  prisoner,  this  is  not  primA  facie  evidence 
that  the  prisoner  committed  the  burglary :  Davis  v.  People,  1  Parker  C.  R.  447. 
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case,  therefore,  evidence  of  the  breaking  and  entering  with  intent  to  steal,  was 
rightly  held  not  to  be  sufficient  to  support  the  indictment  charging  the  prisoner 
with  having  broken  and  entered  the  house,  and  stolen  the  goods  stated  in  the  first 
indictment ;  and  if  crimes  are  so  distinct,  that  evidence  of  the  one  will  not  support 
the  other,  it  is  as  inconsistent  with  reason  as  it  is  repugnant  to  the  rules  of  law,  to 
say  that  they  are  so  far  the  same  that  an  acquittal  of  the  one  shall  be  a  bar  to  a 
prosecution  for  the  other." 

The  learned  judge  then  observed  upon  the  cases  which  had  been  cited  on  behalf 
of  the  prisoners,  in  support  of  the  proposition  contended  for  by  their  counsel ;  namely, 
7\am€r*s  case(y)  and  the  case  of  Jones. (z)  In  Turner's  case  it  was  agreed  that  the 
prisoner,  having  been  formerly  indicted  for  burglary,  in  breaking  the  house  of  a  Mr. 
Tryon,  and  stealing  his  goods,  and  acquitted,  could  not  be  indicted  again  for  the 
same  burglary,  in  breaking  his  house,  and  stealing  therein  the  money  of  one  Hill  (a 
servant  of  Mr.  Tryon),  but  that  he  might  be  indicted  for  felony  in  stealing  the 
money  of  Hill.  Upon  this  case  BuUer,  J.,  observed :  "  The  decision  was  not  a 
solemn  judgment,  for  the  prisoner  was  not  indicted  a  second  time  for  the  buiglary; 
it  was  merely  a  direction  from  the  judges  to  the  officer  of  the  Court  how  to  draw 
the  second  indictment  for  the  larceny ;  and  it  proceeded  upon  a  mistake,  as  I  shall 
presently  show.  If  the  judges  in  that  case  exercised  a  little  lenity  before  the  in- 
dictment, which  might  more  properly  have  been  done  after  conviction,  much  censure 
could  not  fall  on  them.  But  they  proceeded  oif  the  ground  that  Turner  having 
been  indicted  for  bui^laiy  in  breaking  the  house  of  Mr.  Tryon,  and  stealing  his 
goods,  and  acquitted  thereof,  could  not  be  again  indicted  for  Uie  same  burglary  for 
breaking  the  house,  though  he  might  be  indicted  for  stealing  the  money  of  Hill, 
for  which  he  had  not  been  indicted  before :  and  he  was  indicted  accordingly.  The 
*'S41  ^  ^^S^'  ^^^I'^for^)  must  have  conceived  that  the  breaking  the  home  and  the  *steal- 
-^  ing  the  goods  were  two  distinct  offences ;  and  that  breaking  the  house  only 
constituted  the  crime  of  burglary ;  which  is  a  manifest  mistake,  for  the  bni^lary 
consisted  in  breaking  the  house  and  stealing  the  goods ;  and  if  stealing  the  goods  of 
HiU  was  a  distinct  felony  from  that  of  stealing  the  goods  of  Tyron,  which  it  was 
admitted  to  be,  the  burglaries  could  not  be  the  same." 

With  respect  to  the  case  of  Jones  and  Bever,  the  learned  judge  said,  that  it  pro- 
ceeded entirely  upon  the  decision  in  Turner's  case ;  and  that  the  foundation  failing, 
the  superstructure  could  not  stand. (a) 

The  learned  judge  then  referred  to  several  authorities,(&)  and  continued,  ^'  These 
cases  establish  the  principle,  that  unless  the  first  indictment  were  such  as  the  pri- 
soner might  have  been  convicted  upon  by  proof  of  the  facts  contained  in  the  second 
indictment,  an  acquittal  on  the  first  indictment  can  be  no  bar  to  the  second.  Now, 
to  apply  the  principle  to  the  present  case :  the  first  indictment  was  for  burglariously 

ii^if  goods,  will  not  be  supported  by  evidence  of  a  breaking  and  entering,  &c.,  with  intent 
to  steal  them.  But  it  has  been  supposed  that  an  indictment  for  breaking  and  entering,  - 
Ac,  with  intent  to  steal,  would  be  supported  by  evidence  of  breaking  and  entering,  &c., 
and  an  actual  stealing,  ant€,  p.  44.  If  this  be  so,  the  report  of  the  judgment  delivered  by 
Mr.  J.  BuUer,  as  here  given,  states  the  point  too  largely  ;  as  it  seems  to  go  to  the  extent 
of  saying  that  evidence  of  a  breaking  and  entering,  and  a  felony  actually  committed,  will 
not  support  an  indictment  for  a  breaking  and  entering,  &c.,  and  a  felony  intended  to  be 
committed.  In  2  East  P.  G.  c.  16,  s.  29,  p.  620,  the  learned  author  observes  upon  this 
case,  and  says,  ^^Quasre^  whether  the  definition  of  the  crime  be  not  solely  resolvable  into 
the  breaking,  Ac,  with  an  intent  to  commit  felony ;  of  which  the  actual  commission  is 
such  a  strong  presumptive  evidence  that  the  law  has  adopted  it,  and  admits  it  to  be  equiv- 
alent to  a  charge  of  the  Intent  in  an  indictment.  And  therefore  an  indictment  charging 
the  breaking,  &c.,  to  be  with  intent  to  steal,  is  said  to  be  supported  by  proof  of  actual 
stealing ;  though  certainly  not  vice  versd,^* 

(y)  Kel.  30.  (z)  Kel.  62. 

(a)  Rex  V,  Jones,  Kel.  62.  The  prisoners  were  indicted  for  burglariously  breaking  and 
entering  the  dwelling-house  of  Lord  Gornbury,  and  stealing  his  goods  therein  ;  and,  being 
acquitted,  were  afterwards  indicted  for  the  same  burglary,  in  breaking  and  entering  Lord 
Gornbury's  house,  and  stealing  the  goods  of  a  Mr.  Nunnesy ;  and  it  was  agreed  that,  as 
they  had  been  before  acquitted,  they  could  not  be  indicted  again  for  the  same  burglary, 
but  that  they  might  be  indicted  for  the  felony  in  stealing  the  goods  of  Mr.  Nunnesy,  pre- 
cisely as  had  before  been  done  in  Turner's  case. 

{b)  2  Hawk.  P.  G.  c.  36,  s.  3 ;  Fost.  361,  362  ;  Rex  v.  Pedley,  1  Leach  242. 
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breaking  and  entering  the  house  of  Miss  Nerills,  and  stealing  the  goods  mentioned ; 
but  it  appeared  that  the  prisoners  broke  and  entered  the  house  with  intent  to  steal, 
for,  in  ^ct,  no  larceny  was  committed,  and  therefore  they  could  not  be  convicted 
on  that  indictment.  But  they  have  not  been  tried  for  burglariously  breaking  and 
entering  the  house  of  the  Miss  Nevills  with  intent  to  steal;  which  is  the  charge  in 
the  present  indictment,  and  therefore  their  lives  have  never  been  in  jeopardy  for 
this  offence.  For  this  reason,  the  judges  are  all  of  opinion  that  the  plea  is  bad; 
that  there  must  be  judgment  for  the  prosecutor  upon  the  demurrer;  and  that  the 
prisoners  must  take  their  trials  on  the  present  indictment.''  And  the  prisoners  were 
axMurdingly  tried  and  convicted.(c) 

In  the  preceding  case  the  property  in  the  goods  was  laid  differently  in  the  two 
indictments.  The  first,  upon  which  the  prisoners  had  been  acquitted,  stated  some 
of  the  goods  stolen  to  belong  to  M.  Nevill,  others  to  A^  Nevill,  and  others  to  S. 
Gibbs ;  and  the  second  indictment  stated  the  goods  intended  to  be  stolen  to  belong 
to  M.  and  A.  Nevill  only.  And  it  is  said  that  Buller,  J.,  in  delivering  the  opinion 
of  the  judges  on  the  case,  observed,  that  the  property  in  the  goods  was  differently 
described  in  the  two  indictments,  and  said  that  this  might  afford  another  objection 
to  the  plea ;  but  that  he  had  not  entered  into  the  consideration  of  the  circumstance, 
as  the  Ga.se  did  not  require  it.(d^)  And  the  ancient  doctrine,  that  a  person  indicted 
and  acquitted  for  breaking  and  entering  a  dwelling-house  in  the  night,  and  there 
stealing  the  goods  of  one  person,  could  not  be  ^^rwards  indicted  for  the  same 
^breaking  and  entering,  and  stealing  the  goods  of  another  person,  appears  to  p,,^;. . 
have  been  overruled  in  this  case,  when  the  authorities  by  which  it  was  supposed  '- 
to  have  been  established  were  denied  to  be  law.^e)  It  may  be  mentioned,  also,  that 
the  7  &  8  Geo.  4,  c.  28,  s.  4,  enacts  that  **  no  plea  setting  forth  any  attainder  shall 
be  pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence  as 
that  charged  in  the  indictment." 

Id  a  latter  case,  the  doctrine  was  recognized  that  a  plea  of  autrefois  acquit  is  no 
bar,  unless  the  facts  charged  in  the  second  indictment  would  have  warranted  a  con- 
viction upon  the  first.*     So  that  if  the  offence  charged  in  the  second  indictment  is 

(e)  Rex  p.  Yandercomb,  2  Leach  708  ;  2  East  P.  G.  c.  15,  g.  29,  p.  519. 

(d)  2  East  P.  G.  c.  15,  8.  29,  p.  519,  note  (b). 

(e)  Viz.  Turner's  case,  and  Jones's  case,  anUj  p.  53. 

^  Roberts  v.  State,  14  Geo.  8;  State  v.  Birmingham,  Busbee  120;  State  v.  Gasey,  Ibid. 
209 ;  State  v.  Small,  31  Mo.  197.  The  plea  of  autrefois  acquit  is  insuflScient  whenever  the 
proof  shows  the  second  case  to  be  the  same  transaction  with  the  first,  although  the  offence 
is  called  bj  a  different  name :  Holt  v.  State,  38  Geo.  187.  An  acquittal  on  an  indictment 
for  Beduction  is  a  bar  to  a  subsequent  indictment  for  fornication  and  bastardy,  founded  on 
the  same  act:  Dinkey  v.  Gomm.,  5  Harris  126.  When  the  gravamen  of  a  riot  is  an  assault 
and  battery,  a  final  judgment  in  the  prosecution  for  the  assault  will  bar  a  prosecntion  for 
the  riot:  Winingee  v.  State,  13  Ind.  540.  A  party  charged  with  an  assault  and  convicted 
cannot  afterwards  be  punished  for  the  battery  committed  at  the  same  time :  State  v. 
Gbaffin,  2  Swan  493  An  acquittal  upon  an  indictment  for  the  larceny  of  an  article  is  a 
bar  to  an  indictment  for  the  larceny  of  another  article,  belonging  to  the  same  person, 
taken  at  the  same  time  and  with  the  same  intent :  Fisher  v.  Gomm.,  1  Bush  211 ;  Jackson 
V.  State,  14  Ind.  327;  State  v.  Marphin,  37  Mo.  373.  A  defendant  indicted  for  a  higher 
bot  only  convicted  of  a  lower  offence  is  acquitted  of  the  higher,  and  cannot  be  again 
indicted  therefor:  People  v.  Apgar,  35  Gal.  389;  State  v.  M'Gree,  39  Mo.  112;  State  v. 
Batman,  42  N.  H.  490 ;  Gomm.  v.  Burke,  14  Gray  100  ;  Gomm.  v.  Garland,  3  Met.  (Ky.)  478. 
Bnt  in  an  indictment  for  burglary,  the  prisoner  was  charged  also  with  committing  rob- 
bery as  a  part  of  the  same  transaction,  was  convicted  and  sentenced.  He  was  afterwards 
tried  for  the  same  robbery,  as  a  separate  offence,  pleaded  auire/oit  eonuiel  and  was  dis- 
charged. He  was  agpain  brought  to  trial  on  his  bill  for  burglary,  pleaded  autrefois  acquit 
(by  the  discharge  aforesaid),  held  that  the  plea  was  not  valid :  Gopenhaven  v.  State,  15 
Geo.  264.  The  plea  of  former  acquittal  on  an  indictment  charging  that  the  defendant  did 
certain  acts  with  intent  to  kill  A.  B.,  is  no  bar  to  an  indictment  charging  the  doing  of  the 
same  acts  with  intent  to  kill  G.  D. :  People  v.  Warren,  1  Parker  G.  R.  338.  Acquittal  of 
marder  by  shooting  is  no  bar  to  an  indictment  for  same  killing  by  beating :  Gwedel  v. 
People,  43  111.  226.  The  defendant,  with  three  others,  was  convicted  of  an  affray,  for 
beating  in  public  one  M.  Dnring  the  affray  the  prosecutrix  went  up  to  protect  M.,  who 
was  her  son.  and  the  defendant  struck  her — held  that  the  conviction  for  the  affhiy  was  no 
bar  to  an  indictment  for  this  assault  and  battery :  State  v.  Parish,  8  Rich  322.  It  is  no 
bar  to  an  indictment  for  riot  that  the  same  party  has  been  tried,  convicted,  and  fined  for 
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in  one  king's  reign,  and  the  first  indictment  was  confined  by  the  contra  pacem  to  the 
preceding  reign,  an  acquittal  upon  the  first  could  not  be  pleaded  in  bar  to  the 
second.  To  an  indictment  for  keeping  a  gaming-house  in  the  time  of  Oeo. 
4,  the  defendant  pleaded  that  at  a  sessions,  in  4  Geo.  4,  he  was  indicted,  for  that 
he,  on  the  18th  of  January,  57  Geo.  3,  and  on  divers  other  days  between  that  day 
and  the  taking  of  that  inquisition,  kept  a  gaming-house,  against  the  peace  of  our 
said  lord  the  king;  that  he  was  tried  aud  acquitted,  and  that  the  offence  in  both 
indictments  was  the  same.  To  this  there  was  a  demurrer,  and  it  was  urged  that 
the  contra  pacem  in  the  first  indictment  tied  up  the  prosecutor  to  the  proof  of  an 
offence  in  the  time  of  George  3 ;  for  George  3  being  the  only  king  named  in  that 
indictment,  ^*  our  said  lord  the  king,"  in  that  indictment,  must  have  referred  to 
bim,  and  then  the  defendant  could  not  have  been  punished  on  that  indictment  for 
keeping  the  house  in  the  time  of  King  George  the  4th.  And  the  demurrer  was 
held  good.(/) 

Where  a  prisoner  has  been  acquitted  on  a  trial  for  rape,  he  may  nevertheless  be 
convicted  of  an  assault ;  for  on  the  former  trial  he  could  only  have  been  convicted 
of  rape  or  of  an  attempt  to  commit  it.(^) 

The  prisoner  was  indicted  for  stealing  twenty-five  pounds  weight  of  copper  from 
his  masters,  and  acquitted  ;  he  was  afterwards  indicted  for  stealing  a  riddle  and  five 
shovels  from  his  masters ;  there  was  no  evidence  in  either  caBe  to  show  on  what  par- 
ticular day  or  month  either  the  copper,  riddle,  or  shovels  were  stolen ;  and,  on  a  case 
reserved,  it  was  held  that  the  acquittal  on  the  first  indictment  was  no  bar  to  the 
second  indictment.(p'^) 

(/)  Rex  V.  Taylor,  3  B.  A;  0.  602  (10  E.  0.  L.  R.). 

iff)  Reg-  ».  Dungey,  4  F.  &  F.  99.  (pg)  Reg.  v.  Knight,  L.  &  C.  SIS. 


an  assault  and  battery  arising  out  of  the  same  transaction:  Freeland  v.  People,  16  111. 
380.  A.  was  indicted  for  an  assault  and  battery  on  B.,  and  convicted.  B.  afterwards  died 
of  the  blows  then  inflicted — held  that  the  former  conviction  was  no  bar  to  an  indictment 
for  manslaughter  for  the  same  offence :  Burns  v.  People,  I  Parker  C  R.  182.  An  acquittal 
of  burglary  with  intent  to  commit  larceny  is  no  bar  to  a  prosecution  for  the  larceny : 
State  V.  Warner,  14  Ind.  572.  Acquittal  of  larceny  is  no  bar  to  indictment  for  receiving: 
Foster  v.  State,  39  Ala.  229.  Acquittal  of  larceny  no  bar  to  indictment  for  false  pre- 
tences: Dommick  v.  State,  40  Ala.  680.  Nor  for  conspiracy  to  commit  it :  State  v.  Sias,  17 
N.  H.  558.  Acquittal  of  felony  no  bar  to  misdemeanor,  and  vice  verta:  People  v.  Saun- 
ders, 4  Parker  C.  R.  196.  A  party  may  be  subjected  to  a  double  punishment  for  the  same 
act  under  the  laws  of  the  State  and  of  the  United  States:  State  v.  Rankin,  4  Gold.  145. 
A  former  conviction  or  acquittal  is  no  defence  to  a  second  indictment  if  the  former  trial 
was  brought  about  by  the  procurement  of  the  defendant,  and  the  conviction  or  acquittal 
was  the  result  of  fraud  and  collusion  on  his  part:  State  v.  Green,  16  Iowa  2.39.  Guilty  on 
one  count  is  an  acquittal  on  the  others — on  new  trial  defendant  cannot  be  convicted  on 
any  of  them:  State  v.  Kattlemann,  85  Mo.  105.  The  plea  of  autrefois  convict  is  good, 
although  it  appear  that  after  verdict  at  the  former  trial  the  indictment  was  dismissed  and 
the  defendant  discharged  without  day:  State  o.  Elden,  41  Maine  165;  People  v.  Marsh,  6 
Gal.  543.  The  court  may  pass  upon  the  question  of  former  conviction  where  there  is  no 
question  as  to  identity  :  State  v.  Haynes,  36  Verm.  667.  Nol.  prat,  after  trial  against  the 
consent  of  the  prisoner  for  want  of  sufficient  evidence  is  an  acquittal :  State  v  Conner,  5 
Gold.  311.  The  public  prosecutor  finding  himself  unprepared  with  proper  evidence  with- 
drew a  juror  by  leave  of  the  court  and  against  the  prisoner's  objection — held  that  he 
could  not  be  put  on  his  trial  again  :  Klock  v.  People,  2  Parker  C.  R.  676.  On  an  indict- 
ment where  a  jury  can  convict  a  defendant  of  a  lesser  offence,  then  an  acquittal  for  the 
major  crime  is  a  bar  to  a  subsequent  indictment  for  the  minor  offence  :  State  v,  Standifer, 
5  Port.  523.  As  if  one  be  indicted  for  murder  and  acquitted,  he  could  not  be  again  in- 
dicted for  manslaughter.  So  where  one  is  indicted  on  a  charge  of  burglary  he  cannot  be 
tried  again  for  larceny.  The  same  individual,  however,  may  at  the  same  time,  and  in  the 
same  transaction,  commit  two  or  more  distinct  crimes,  and  an  acquittal  of  one  will  not  be 
a  bar  to  punishment  for  the  other ;  thus,  to  an  indictment  for  an  assault  on  J.  L.  with 
intent  to  murder,  it  cannot  be  pleaded  in  bar  that  defendants  had  previously  been  ac- 
quitted on  an  indictment  for  the  murder  of  L.  L ;  the  transactions  inducing  the  indict- 
ment being  averred  to  have  been  identical :  Id.  To  entitle  the  prisoner  to  the  benefit  of 
the  plea  of  aulre/oia  acquit,  it  is  necessary  that  the  crime  charged  in  the  last  bill  of  indict- 
ment, be  precisely  the  same  with  that  charged  in  the  first,  and  also  that  the  first  indictment 
be  good  in  point  of  law  :  Hite  v.  State,  9  Yerg.  357.  Where  judgment  is  arrested  for  a 
defect  in  the  ind.ictment  the  prisoner  is  not  entitled  to  his  discharge,  but  may  be  remanded 
for  trial  upon  a  new  indictment  for  the  same  offence :  State  «.  Holley,  1  Brev.  35. 
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It  seems  that  an  acquittal  of  an  offence  charged  as  a  larceny  cannot  be  pleaded 
in  bar  to  an  indictment  for  the  same  offence  charged  as  a  ftclse  pretence,  for  the 
defendant  was  not  in  jeopardy  for  the  misdemeanor  on  the  trial  for  the  larceny,  and 
the  acquittal  of  the  larceny  may  have  proceeded  on  the  ground  that  the  offence  did 
not  amount  to  a  fe]ony.(  g) 

So  an  acquittal  for  murder  by  poison  cannot  be  pleaded  in  bar  to  an  indict- 
ment for  feloniously  administering  poison  with  intent  to  murder;  for,  although  the 
14  &  15  Vict.  c.  100,  s.  9,  empowers  the  jury  to  convict  of  an  attempt  to  commit 
a  murder  on  the  irial  of  an  indictment  for  murder,  that  would  only  be  a  misde- 
meanor, and  a  totally  different  offence  from  the  statutory  felony  of  administering 
poison  with  intent  to  murder. (A^ 

An  acquittal  on  a  coroner's  iDquisition  for  murder  of  an  infant,  is  a  bar  to  an 
indictment  for  concealing  the  birth  of  the  same  child. (i) 

On  an  indictment  for  stealing  two  pair  of  boots,  the  property  of  Rowland  r^e-^ 
B.,  who  was  the  son  of  John  B ,  to  whom  the  boots'*'  really  belonged,  the  *- 
mistake  in  the  ownership  was  discovered,  and  an  acquittal  taken,  and  a  fresh  bill 
describing  the  boots  as  the  property  of  John  B.  having  been  found,  the  prisoner 
pleaded  autrefois  acquit  to  it;  and  on  the  trial  of  this  plea  Rowland  B.  proved  that 
the  bouts  were  the  property  of  his  father,  and  that  he  had  worked  in  the  shop  till 
one  o'clock,  when  he  succeeded  his  father  in  charge  of  the  stall,  from  whence  the 
boots  were  stolen  while  he  was  in  charge,  his  father  returning  home ;  he  was  fourteen 
years  old,  and  lived  with  and  worked  for  his  father,  who  supported  him,  but  paid 
him  no  wages :  it  was  contended  that  Rowland  B.  was  a  bailee  of  the  goods,  and 
therefore  they  were  properly  described  as  his  property  in  the  first  indictment. 
2dly.  That  the  indictment  might  have  been  amended  under  the  14  &  15  Vict  c. 
100,  s.  1,  and  therefore  the  prisoner  might  have  been  convicted  on  the  first  indict- 
ment. But  these  points  were  overruled,  and  the  jury  found  that  the  goods  were 
the  property  of  John  B.,  and  the  same  as  those  described  in  the  first  indictment  as 
the  property  of  Rowland  B. ;  and  upon  a  case  reserved,  it  was  held  that  the  son 
was  not  a  bailee,  but  a  servant,  and  that  the  goods  remained  all  the  time  in  the 
father's  possession ;  and  that  the  first  indictment  must  be  considered  in  the  state  in 
which  it  was,  and  not  in  that  in  which  it  might  have  been,  and  consequently  the 
prisoner  had  been  acquitted  upon  an  indictment,  upon  which  she  never  was  in  peril 
of  a  conviction.(y) 

If  a  prisoner  could  have  been  legally  convicted  upon  an  indictment  upon  any 
evidence  that  might  have  been  adduced,  his  acquittal  on  that  indictment  may  be 
Buoceasfully  pleaded  to  a  second  indictment,  and  it  is  immaterial  whether  the  proper 
evidence  was  adduced  at  the  first  trial  or  not.  A  plea  of  autrefois  acquit  muse  only 
set  forth  the  record  of  one  acquittal ;  if  it  were  to  set  forth  two,  it  would  be  bad, 
for  duplicity,  but  it  seems  that  the  Court  would  take  care  that  the  prisoner  should 
not  be  prejudiced  by  pleading  one  acquittal  instead  of  the  other.  To  an  indictment 
for  the  murder  of  a  child,  described  in  different  counts  as  Charles  William,  William, 
&C.,  the  prisoner  pleaded  that  at  a  former  delivery  of  the  gaol  of  Newgate  he  had 
been  indicted,  tried,  and  acquitted  of  the  murder  of  Charles  William  Beadle,  and 
the  plea  averred  that  the  child  was  as  well  known  by  the  name  of  Charles  William 
Beadle  as  by  any  of  the  several  names  and  descriptioDS  of  Charles  William,  &c.,  as 
he  is  in  and  by  the  present  indictment  described :  and  this  averment  was  traversed 
by  the  replication.  The  prisoner's  counsel  asked  if  they  might  add  to  this  plea, 
that  the  prisoner  was  acquitted  on  the  coroner's  inquisition,  in  which  the  deceased 
was  described  as  Charles  William  Sheen.     Burrough,  J.,  *^  If  the  prisoner,  by  his 

(9)  Besr*  ^'  Henderson,  2  M.  0.  C.  R.  192 ;  C.  &  M.  328  (41  E.  C.  L.  R.).  It  is  clear  that 
this  would  have  been  the  case  before  the  7  ft  8  Geo.  4,  c.  29,  s.  53,  because  on  a  trial  for 
larceny  there  could  not  be  a  conviction  of  obtaining  goods  bj  false  pretences,  and  that 
aectioQ  did  not  alter  the  case  of  a  trial  for  larceny,  but  only  prevented  an  acquittal  of 
false  pretences  if  the  offence  turned  out  to  be  larceny. 

(A)  Reg.  o.  Gonneli,  6  Cox  C.  C.  178. 

(t)  Reg.  V,  Ryland,  Glouc.  Sum.  Ass.  1845,  Atcherley,  Serjeant,  after  consulting  Tindal, 
G.  J.,  MSS.,  G.  S.  G. 

(/)  ^g-  V*  Green,  D.  k  B.  113. 
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plea,  insists  on  two  records,  his  plea  would  be  double,(A;)  but  if  in  the  course  of  the 
^^,-1  case  it  shall  appear  that  he  ought  to  have  pleaded  his  acquittal  on  the  inqui- 
^  sition,  I  will  take  care  that  he  '^'shall  not  he  prejudiced."  For  the  prisoner 
a  register  was  put  in,  in  which  the  baptism  of  the  deceased,  who  was  about  four 
months  old,  was  entered  "Charles  William,  the  son  of  Lydia  Beadle;"  a  witness 
proved  the  identity  of  the  child,  and  that  his  mother  was  an  unmarried  woman, 
named  Ljdia  Beadle,  whom  the  prisoner  had  married  after  the  birth  of  the  deceased, 
and  stated  that  the  deceased  was  always  called  William  or  Billy,  but  that  she  should 
have  known  him  by  the  name  of  Charles  William  Beadle ;  and  if  any  one  had  in- 
quired for  him  by  that  name  she  would  have  known  who  was  meant.  The  prison- 
er's father  stated  that  the  child*s  name  was  Charles  William  Sheen,  but  that  he  had 
never  heard  him  called  so.  Burrough,  J.,  (in  summing  up)  "  The  question  on  this 
issue  is,  whether  the  deceased  was  as  well  known  by  the  name  of  Charles  William 
Beadle  as  by  any  of  the  names  and  descriptions  in  the  jH*e8ent  indictment;  and  I 
ought  to  say  that  if  the  prisoner  could  have  been  convicted  on  the  former  indict^  ' 
ment,  he  must  be  acquitted  now.  And  whether  at  the  former  trial  the  proper  evi- 
dence was  adduced  before  the  jury  or  not,  is  immaterial ;  for  if  by  any  possible  evi- 
dence that  could  have  been  produced,  he  could  have  been  convicted  on  that  indie1>- 
ment,  he  is  now  entitled  to  be  acquitted.  The  first  evidence  we  have  is  the  register; 
and,  looking  at  that,  would  not  every  one  have  called  the  child  Charles  William 
Beadle  ?  And  it  is  proved  by  one  of  the  witnesses  that  she  should  have  known 
him  by  that  name.  It  cannot  be  necessary  that  all  the  world  should  know  the 
child  by  that  name;  because  children  of  so  tender  an  age  are  hardly  known  at  all, 
and  are  generally  called  by  a  Christian  name  only.  If,  however,  you  should  think 
that  the  name  of  the  deceased  was  Charles  William  Sheen,  I  wish  you  would  inform 
me  of  it  by  your  verdict,  because  it  is  agreed,  that  as  that  is  the  name  in  the  coro- 
ner's inquisition,  the  prisoner  should  derive  the  same  advantage  from  the  course  he 
has  taken,  as  if  he  had  pleaded  his  acquittal  on  that  inquisition.  My  Brother  Lit- 
tledale  suggests  to  me,  that  if  a  legacy  had  been  left  to  this  child  by  the  name  of 
Charles  William  Beadle,  he  would  have  taken  it  upon  this  evidence;  and  if  this 
evidence  of  the  child's  name  had  been  given  at  the  former  trial,  I  think  the  prisoner 
should  have  been  convicted.  The  case  of  Rex  v.  Clark(l)  has  been  cited,  but  in 
that  case  there  was  an  entire  absence  of  evidence  as  to  the  surname  of  the  deceased. 
If  you  think  that  in  the  present  case  the  name  of  the  deceased  was  either  Charles 
William  Beadle  or  Charles  William  Sheen,  or  if  you  think  that  he  was  known  at 
all  by  these  names,  you  ought  to  find  a  verdict  for  the  prisoner."(m) 

If  the  means  of  death  charged  in  two  indictments  be  such  as  would  be  supported 
by  the  same  evidence,  a  plea  to  the  one  that  the  prisoner  was  acquitted  on  the  other 
is  good.  Therefore,  to  an  indictment  for  murder,  by  giving  the  deceased  oil  of 
niRo-i  vitriol,  and  ^forcing  him  to  take  it  into  his  mouth  and  throat,  it  is  a  good 
^  plea  that  the  prisoner  had  been  acquitted  on  an  indictment  for  giving  the 
deceased  poison,  that  is  oil  of  vitriol,  and  forcing  him  to  take,  drink,  and  swallow  it 
down.(n) 

To  an  indictment  against  one  prisoner  only  for  receiving  stolen  goods  a  plea  of 
autrefois  acquit,  upon  an  indictment  against  him  and  four  others,  on  which  one  was 
convicted  and  the  three  others  and  himself  acquitted,  is  good  upon  demurrer.     To 

(k)  Bat  see  Asbford  v.  Thoratoa,  1  B.  &  Aid.  423,  where  a  plea  by  the  defendant  con- 
tained an  averment  of  an  acqnittal  both  on  an  indictment  for  murder  and  on  an  indict- 
ment for  a  rape,  as  well  as  an  allegation  of  an  alibi,  and  divers  other  facts  tending  to 
prove  the  defendant's  innocence.  See  also  2  Hawk.  P.  G.  c.  23,  8.  128,  where  it  is  said 
that  there  seems  to  be  no  doubt  that  a  prisoner  may  plead  as  many  pleas  as  he  likes,  unless 
they  be  repugnant  to  each  other;  and  see  Ibid.  s.  137,  and  c.  34.     G.  S.  6. 

(I)  R.  k  R.  358,  anttj  vol.  1,  p.  764. 

(m)  Rex  V.  Sheen,  2  G.  &  P.  634  (12  E.  G.  L.  R.),  Burrough  and  Littledale,  Js.  In  this 
case  the  counsel  for  the  Grown  replied  ore  tentUj  reading  the  replication  from  the  back  of 
his  brief,  and  the  prisoner's  counsel  joined  issue  ore  tentu;  the  court  awarded  a  v0r^« 
returnable  instanterj  a,nd  the  sheriff  having  made  his  return  forthwith,  and  the  jury  having 
been  sworn,  the  counsel  for  the  prisoner  opened  his  case  in  support  of  the  plea,  and  called 
his  witnesses ;  the  counsel  for  the  Grown  afterwards  addressed  the  jury  and  called  wit- 
nesses, and  the  counsel  for  the  prisoner  replied. 

(fi)  Rex  V.  Glarke,  1  B.  ft  B.  473  (5  E.  G.  L.  R.). 
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an  indictment  against  the  prisoner  for  receiving  stolen  goods,  he  pleaded  that  at  a 
previoos  assizes,  an  indictment  was  found  against  two  persons  for  stealing  the  said 
goods,  and  against  Whitehead,  the  prisoner,  and  two  others,  for  receiving  the  said 
goods,  and  that  the  two  principals  and  Whitehead  were  found  guilty,  hut  the  pri- 
soner and  the  other  receivers  acquitted ;  to  this  plea  there  was  a  demurrer,  and  after 
oonsideration  the  following  judgment,  which  had  been  prepared  by  Mr.  J.  Gaselee, 
was  delivered  at  the  next  assizes. (o)  '^  The  plea  of  mUrefois  acquit  is  grounded 
upon  an  ancient  maxim  of  the  common  law  of  England,  that  no  one  ought  to  be 
brought  into  jeopardy  of  his  life  twice  for  the  same  offence.  A  great  deal  of  learn- 
ing is  to  be  found  upon  the  subject  in  2  Hawk.  P.  C.  o.  35,  and  Starkie  on  Crim- 
inal Pleading,  p.  316,  and  many  other  books.  Upon  the  result  of  all  the  authori- 
ties the  question  is,  whether  the  prisoner  could  have  been  convicted  on  the  former 
indictment,  for,  if  he  could,  he  must  be  acquitted  on  the  second ;  and  the  law  is  very 
correctly  stated  to  the  jury  by  Mr.  J.  Borrough,  in  the  case  of  the  King  v.  Sheen. (m) 
It  is  argued  for  the  prosecution,  that  an  acquittal  of  a  joint  felony  is  not  a  bar  to 
an  indictment  for  a  several  felony.  However  that  might  be,  if  it  clearly  appeared 
upon  the  record  that  several  felouies  had  been  committed,  in  some  of  which  the 
prisoner  Dann  had  been  jointly,  and  in  another  separately  concerned,  it  does  not 
appear  that  the  present  indictment  is  confined  to  any  offence  committed  by  the  pri- 
soner separately,  nor  is  it  so.  Upon  it  he  is  liable  to  be  convicted  of  an  offence  com- 
mitted, separately  or  jointly  with  any  other  person,  and  consequently  with  White- 
head. The  plea  alleges  that  the  charge  in  the  former  indictment  against  Whitehead 
and  the  prisoner  and  the  other  three,  is  the  same  offence  as  that  charged  in  the 
present  indictment,  and  this  is  admitted  by  the  demurrer.  The  argument  that  the 
prisoner  could  not  be  convicted  upon  the  former  indictment  is  not  true.  The  result 
of  that  indictment  shows  that  it  was  not  necessary  to  convict  all  the  parties  charged 
by  that  indictment.  The  prisoner  might  have  been  convicted  either  with  White- 
head, or  without  him;  nay,  if  the  judge  had  called  upon  the  prosecutor  to  elect 
against  whom  he  would  proceed  (whether  he  did  so  or  not  the  learned  judge  was 
not  at  liberty  to  consider,  as  nothing  respecting  it  appears  upon  record),  and  he  had 
elected  to  proceed  against  the  pristmer,  he  might  have  been  convicted  alone,  which 
shows  he  had  been  in  jeopardy ;  and  if  the  plea  of  autrefois  acquit  is  not  a  bar,  he 
may  now  be  convicted  of  the  very  offence  committed  jointly  with  Whitehead,  and 
of  which  Whitehead  has  been  convicted,  A  replication  that  the  charges  were  not 
the  ^same  might  possibly,  upon  evidence,  have  placed  the  case  in  a  very  diP-  p:,cKn 
ferent  point  of  view.  As  the  record  now  stands,  the  learned  judge  is  bound  '- 
to  adjudge  the  plea  to  be  good,  and  that  the  prisoner  be  discharged ."(j>) 

Where  a  defendant  had  been  acquitted  upon  an  indictment  for  perjury,  alleged 
to  have  been  committed  in  an  affidavit,  the  jurat  of  which  was  not  set  out,  and  he 
was  again  indicted  for  perjury  committed  in  the  same  affidavit,  and  the  jurat  set 
out,  it  was  held  that  a  plea  of  the  former  acquittal  was  good  ;  for  in  the  first  indict- 
ment the  offence  was  sufficiently  charged  without  setting  out  the  jurat.(^) 

Where  an  insolvent  debtor  had  been  acquitted  upon  an  indictment  for  omitting 
certain  goods  out  of  his  schedule,  and  was  again  indicted  for  omitting  those  goods 
and  some  others  out  of  his  schedule ;  it  was  held  that  a  plea  of  autrefois  acquit  was 
not,  in  strictness,  a  good  defence  to  the  whole  of  the  second  indictment ;  the  prisoner 
might  have  fraudulently  omitted  out  of  his  schedule  the  goods  mentioned  in  the 
last  indictment,  which  were  not  mentioned  in  the  first,  and  in  point  of  law  a  prose- 
eator  might  prefer  separate  indictments  for  each  such  omission ;  but  excepting 
under  very  particular  circumstances  such  a  course  ought  not  to  be  pursued.(r) 

Where  a  prisoner  was  indicted  for  a  simple  burglary  in  the  house  of  a  person,  for 

(o)  The  case  was  postponed  in  order  to  consult  the  other  jad^es,  but  they  declined 
giTing  any  opinion  on  it,  as  no  judgment  had  been  given,  and  the  case  might  come  before 
some  of  them  upon  error. 

(p)  Rex  t7.  Dann,  R.  k  M.  C.  C.  R.  424.     See  Rex  v\  Barnett,  j9o«<,  p.  329. 

(g)  Rex  r.  Emden,  9  fiast  437.     See  this  case,  j7o«<,  tit.  Perjury, 

\r)  Rex  V.  Champnejs,  2  M.  &  Rob.  26 ;  2  Lew.  52.  Patteson,  J.,  added,  <*  If  the  case 
goes  on,  I  shall  strongly  advise  the  jury  to  acquit  the  prisoner,  unless  they  think  that  the 
goods,  noir  for  the  fiist  time  brought  forward,  were  omitted  out  of  the  schedule  under 
circamstances  essentially  different  from  the  others." 
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whose  murder  he  had  been  acquitted,  Parke,  B.,  said,  "  The  charge  in  the  indict- 
ment did  not  affect  the  life  of  the  pruoner,  as  there  was  not  an  allegation  that  the 
burglary  was  accompanied  by  violence,  and  that  if  he  had  been  indicted  for  burglary 
with  violence,  as  he  might  have  been  convicted  of  manslaughter,  or  even  assault  on 
the  indictment  for  murder,  on  which  he  had  been  acquitted  altogether,  in  his 
opinion  that  axsquittal  would  have  been  an  answer  to  the  allegation  of  violence,  if  it 
had  been  inserted  in  the  present  indictment.'\«) 

The  acquittal  on  an  indictment  charging  the  prisoner  as  a  principal,  was  no  de- 
fence to  an  indictment  charging  him  as  accessory  before  the  fact.  Plant  was  in- 
dicted and  tried  for  the  murder  of  her  child,  and  Birchenough  for  having  been 
present,  aiding  and  abetting  her  in  the  said  murder.  She  was  found  guilty,  he  was 
acquitted.  They  were  arraigned  on  a  second  indictment,  in  which  she  was  charged 
with  the  murder,  he  as  an  accessory  before  the  fact ;  he  pleaded  autrefois  acquit^  re- 
ferring to  his  acquittal  on  the  former  indictment.  The  prosecutor  demurred,  aad, 
upon  argument,  Lord  Denman,  C.  J.,  thought  the  pica  bad,  and  directed  the  pri- 
soner to  plead  to  the  indictment,  which  he  did,  and  was  found  guilty ;  and  upon  a 
case  reserved,  the  judges  were  unanimously  of  opinion  that  the  plea  of  autrefoiz 
CLcgruit  was  properly  overruled. (0 

*fS01  *  Where  several  chattds  are  stolen  at  the  same  time,  and  a  prisoner  has 
^  been  acquitted  of  stealing  one  of  them,  this  acquittal  is  no  bar  to  an  indict- 
ment for  stealing  another  of  them ;  for  ^^  it  hath  happened  that  a  man  acquitted  for 
stealing  the  horse  hath  yet  been  arraigned  and  convicted  for  stealing  the  saddle, 
though  both  were  done  at  the  same  time."(u)  Where  therefore  a  prisoner  was 
acquitted  of  uttering  a  forged  note,  it  was  held  that  he  might  be  afterwards  tried 
for  uttering  another  forged  note  at  the  same  time  when  he  had  uttered  the  former 
one.(t;)  So  where  the  prisoner  had  been  convicted  of  stealing  one  pig,  it  was  held 
that  he  might  be  tried  for  stealing  another  pig  at  the  same  time  and  place. (to) 

Wherever  the  indictment  whereon  a  man  is  acquitted  is  so  far  erroneous  (either 
for  want  of  substance  in  setting  out  the  crime,  or  the  authority  in  the  Court  oefore 
which  it  was  taken,  as  where  a  sessions  were  held  on  a  day,  to  which  they  had  not 
been  adjourned),(x)  that  no  good  judgment  could  have  been  given  upon  it  against 
the  prisoner,  the  acquittal  is  no  bar  to  a  subsequent  indictment,  because  in  judgment 
of  law  the  prisoner  was  never  in  danger  of  his  life  upon  it :  for  the  law  will  pre- 
sume, pWmdyacte,  that  the  judge  would  not  have  given  a  judgment,  which  would 
have  been  liable  to  be  reversed. (y)  But  if  there  be  no  error  in  the  indictment,  but 
only  in  the  process,  it  seems  agreed  that  the  acquittal  will  be  a  good  bar  to  a  subse- 
quent prosecution,  the  best  reason  whereof  seems  to  be,  that  such  error  is  salved  by 
appearance.(js)  And  if  one  upon  an  insufficient  indictment  for  felony  has  judgment, 
this  judgment  is  a  bar  to  a  new  indictment  unless  it  be  reversed  on  error. (a)     If 

(*)  Reg.  V.  Gould,  9  C.  &  P.  364  (38  E.  C.  L.  R.),  Tindal,  C.  J.,  and  Parke,  B. 

(t)  Rex  V.  Birchenough,  R.  k  M.  C.  C.  R.  477 ;  7  C.  &  P.  575  (32  E.  G.  L.  R.).  This  case 
OYerruIed  1  Hale  626 ;  2  Hale  224  ;  Foster  361  ;  2  Hawk.  P.  C.  c.  35,  s.  11 ;  Kely.  25.  But 
as  an  accessory  before  the  fact  may  now  be  tried  as  a  principal,  it  seems  clear  that  an 
acquittal  on  an  indictment  charging  a  prisoner  as  principal  would  be  a  good  bar  to  an 
indictment  as  accessory  before  the  fact.     See  Vol.  1,  pp.  67,  75. 

{u)  1  Hale  246. 

(v)  Anonymous,  Wood,  B.,  cited  C.  &  M.  611  (41  E.  C.  L.  R.). 

(it)  Reg.  V.  Brettel,  MSS.,  C.  S.  G. ;  C.  ft  M.  609  (41  E.  0.  L.  L.),  Cresswell,  J. ;  but,  as 
the  prisoner  was  undergoing  his  sentence  for  the  stealing  of  the  other  pig,  Cresswell,  J., 
thought  the  second  indictment  should  be  abandoned,  and  that  course  was  adopted.  These 
authorities  show  that  Erie,  J.,  fell  into  an  error  when  he  said,  in  Reg.  v.  Bond,  1  Den.  G« 
0.  517,'"  I  do  not  think  it  necessary,  in  a  plea  of  autrefoU  convict^  to  allege  the  identity  of 
the  specific  chattel  charged  to  be  taken.  Suppose  the  first  charge  to  be  taking  a  coat; 
the  second  to  be  taking  a  pocket-book;  autrefoU  convict  pleaded;  parol  evidence  showing 
that  the  pocket-book  was  in  the  pocket  of  the  coat ;  I  think  that  would  support  the  plea ; 
because  it  would  show  a  previous  conviction  for  the  same  act  of  taking." 

(x)  Rex  V.  Bowman,  6  C.  &  P.  337 '(25  B.  C.  L.  R.). 

[y)  2  Hawk.  P.  G.  c.  35,  s.  8 ;  Rex  v.  Turner,  R.  k  M.  G.  G.  R.  239 ;  Yaux's  case,  4 
Rep.  44. 


iz)  2  Hawk.  P.  G.  Ibid. 


i)  Yaux's  case,  4  Rep.  44 ;  2  Hale  P.  G.  248  ;  and  see  Reg.  v.  Hajighton,  1  E.  1e  B.  501 
(72  B.  G.  L.  R.). 
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dso  a  man  be  convicted  either  by  verdict  or  by  confession  on  an  insufficient  indict- 
ment, and  no  judgment  given  thereon,  he  may  be  again  indicted. (2>)^ 

Where  two  indictments  for  rape  were  precisely  in  the  same  words,  and  there  had 
been  an  acquittal  upon  one,  and  that  acquittal  was  pleaded  to  the  second ;  the  first 
indietment  was  put  in.  and  it  was  contended,  on  behalf  of  the  prisoners,  that  it  was 
evidence  that  the  offence  charged  in  the  second  was  the  same  as  that  charged  in  the 
first;  but  it  was  answered,  on  the  part  of  the  Crown,  that  it  was  no  evidence  at  sj\^ 
for  if  the  same  prisoners  had  committed  several  rapes  on  the  same  woman  on  the 
same  day  (which  was  the  fact  here)  each  indictment  would  be  in  the  same  terms. 
So  if  a  *man  stole  twenty  sheep  from  the  same  person  at  different  times  on  p-^^^ 
the  same  day,  or  wounded  the  same  person  several  times  on  the  same  day,  each  ^ 
indictment  would  be  in  the  same  words;  and  of  this  opinion  was  the  learned 
judge,(c)  and  this  opinion  has  been  sioce  confirmed  by  very  high  authority.(6^)  In 
the  same  case  the  commitment  of  the  prisoners  for  a  rape  upon  the  prosecutrix  was 
tendered  in  evidence  on  the  part  of  the  prisoners,  and  objected  to  on  the  ground 
that  it  had  no  bearing  on  the  issue,  as  a  commitment  might  be  for  one  crime,  and 
any  number  of  indictments  might  afterwards  be  preferred  for  different  crimes,  and 
the  learned  judge  was  strongly  of  opinion  that  it  was  not  admissible. (e) 

(6)  Vaux's  case,  4  Rep.  44. 

(c)  Rex  V.  Parry,  7  C.  &  P.  836  (32  E.  C.  L,  R.)  j  2  Moo.  C.  C.  R.  9,  s.  c,  Bolland  B.,  bat 
be  left  the  case  to  the  jury,  reserving  the  point,  which,  however,  was  not  decided  by  the 
judges;  see  Reg.  v.  Martin,  8  Ad.  &  EU.  483  (35  E.  C.  L.  R.). 

(d)  Per  Lord  Denman,  C.  J.,  Reg.  v.  Afartin,  8  Ad.  &  Ell.  482  (35  E.  G.  L.  R.). 

(e)  Rex  V.  Parry,  ntpra,  note  (e).  The  commitment  was,  however,  received  subject  to 
the  opinion  of  the  judges.  The  jury  found  that  the  offences  were  the  same,  notwith- 
standing the  learned  judge  told  them  that  he  thought  there  was  no  evidence  to  show  that 
they  were  so ;  and  upon  a  case  reserved,  the  judges  held  that  tliey  could  not  direct  the 
verdict  to  be  set  aside,  but  they  did  not  decide  any  other  point.  A  plea  of  autrefois  acquit 
may  be  pleaded  ore  tenus:  Rex  t;.  Bowman,  6  C.  ft  P.  337  (25  E  C.  L.  R.) ;  Rex  v.  Champ- 
neys,  ante,  p.  59 ;  Rex  v.  Coogan,  1  Leach  448  :  which  means  that  the  prisoner  may  state 
the  plea,  but  he  must  do  so  in  the  proper  form,  the  difference  being  that  it  may  either  be 
put  upon  parchment  by  the  prisoner,  or  he  may  dictate  it  ore  tenus,  and  it  may  be  taken 
down  by  the  clerk  of  arraigns,  and  put  upon  parchment  by  him :  per  Patteson,  J.,  Rex  v. 
Bowman,  supra.  The  Court  will  not  reject  an  informal  plea  of  autrefois  acquit^  pleaded  by 
a  prisoner,  but  will  assign  counsel  to  put  it  into  a  formal  shape :  2  Hale  241,  and  postpone 
the  trial  to  give  time  for  its  preparation  :  Rex  v.  Chamberlain,  6  C.  &  P.  93  (25  E.  C.  L.  R.], 
and  if  the  record  of  the  previous  acquittal  is  not  made  up,  the  Court  will  postpone  the 
trial  to  enable  the  prisoner  to  apply  for  a  mandamus  to  make  up  the  record :  Rex  v.  Bow- 
man, 6  C.  &  P.  101  (25  E.  C.  L.  R.) ;  which  mandamus  the  Queen's  Bench  will  grant, 
although  it  be  the  record  of  a  sessions  improperly  held ;  for  the  prisoner  has  a  right  to 

1  Black  V.  State,  36  Geo.  447 ;  Walton  v.  State,  3  Sneed  687 ;  State  v.  Williams,  5  Md. 
82. 

The  plea  autrefois  acquit  is  good,  if  the  defendant  has  been  before  tried  for  the  same 
offence  on  an  indictment  on  which  he  might  have  been  lawfully  convicted  and  sentenced : 
Hecker  v.  Comm.,  2  Casey  513. 

If  a  prisoner  demur  to  an  indictment  and  the  indictment  thereupon  be  quashed  and  the 
prisoner  be  set  at  liberty,  he  may  be  again  arrested  and  hela  to  answer  on  a  new  indict- 
ment for  the  same  offence :  Cochran  v.  State,  6  Md.  400  ;  Pritchett  v.  State,  2  Sneed  285. 

A  defendant  who  has  had  an  indictment  quashed  on  motion  cannot  be  heard  to  assert 
in  bar  to  a  new  indictment  that  the  first  one  was  good  so  that  he  was  in  jeopardy  there- 
under :  Joy  0.  State,  14  Ind.  139. 

That  the  prior  conviction  or  acquittal  must  be  lawful :  see  Koblheimer  v.  State,  39 
Miss.  548;  Mouat  o.  Comm.,  2  Duvall  93  ;  State  v.  Salge,  2  Nev.  321 ;  Stale  v.  Walters,  16 
La.  Ann.  400. 

If  a  prisoner  put  on  trial  for  felony,  is  not  present  when  the  verdict  is  returned  nor  when 
judgment  is  rendered,  the  judgment  is  void  and  may  be  vacated :  and  it  cannot  be  pleaded 
in  defence  on  a  subsequent  trial:  Andrews  v.  State,  2  Sneed  550 ;  but  a  prisoner  against 
whom  a  wrong  judgment  was  prouounced  upon  a  regular  trial  and  conviction,  cannot  be 
subjected  to  another  trial :  Shepherd  o.  People,  25  K.  y.  406;  Hartung  v.  People,  26  N.  Y. 
167;  28  Ibid.  400;  Rateby  v.  People,  29  Ibid.  124.  But  see  contra.  Turner  v.  State,  40 
Ala.  21 ;  Jeffries  v.  State,  Ibid.  381.  Where  an  information  fails  through  a  variance,  a 
yerdict  of  acquittal  will  not  prevent  a  subsequent  information :  State  v.  Stebbins,  29  Conn. 
463.  An  indictment  for  a  second  offence  must  contain  sufficient  to  show  that  the  court, 
before  which  the  conviction  for  the  first  offence  took  place,  had  jurisdiction  therein : 
People  V.  Cook,  2  Parker  G.  R.  12. 
TOL.  u.-^ 
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*62]       *Where,  upon  an  indictment  for  a  burglary  and  stealing  goods,  the  prose- 

have  the  record  of  the  proceedings  correctly  made  up  to  make  what  use  of  it  he  can :  Rex 
V.  Justices  of  Middlesex,  5  B.  &  Ad.  1113  (27  E.  C.  L.  R.).  The  prisoner  is  not  entitled  as 
of  right  to  a  copj  of  the  indictment,  in  order  to  dravr  up  his  plea,  but  the  Court  will  order 
the  indictment  to  be  read  over  slowly  in  order  that  it  may  be  taken  down :  Rex  v.  Parry, 
tupra;  but  the  counsel  for  the  Crown  may  give  a  copy  of  the  indictment  to  save  time :  Ibid. 
If  a  prisoner  has  pleaded  '<  not  guilty  "  to  two  indictments,  and  is  tried  and  acquitted  on 
one,  the  Court  may  grant  the  prisoner  leave  to  withdraw  his  plea  of  *'  not  guilty  "  on  the 
other,  and  plead  autrefoU  acquit:  Ibid.  But  perhaps  such  leave  might  not  be  necessary,  as 
it  is  conceived  that  a  plea  would  be  good,  alleging  that  after  the  pleading  "  not  guilty" 
the.  defendant  had  been  acquitted.  See  Rex  v.  Taylor,  3  B.  1e  G.  612  (10  B.  C.  L.  R.),  and 
the  precedent  of  the  plea  in  that  case :  4  Ch.  Cr.  L.  567.  It  was  once  held  that  the  prisoner 
must  plead  "  not  guilty"  to  the  felony  at  the  same  time  as  he  pleaded  autrefou  aeqwi:  Rex 
V.  Vandercomb,  I  Leach  712,  note  (a),  and  see  Rex  v,  Welsh,  R.  k,  M.  C.  C.  R.  175,  but  in 
subsequent  cases  the  plea  of  autrefois  acquit  has  been  pleaded  alone :  Rex  v.  Sheen,  ante, 
p.  57  ;  Rex  v.  Parry,  eupra;  Rex  v,  Bircbenough,  ante^  p.  59;  Rex  v.  Welch,  Carr.  Supp. 
5C,  and  see  2  Hawk.  P.  C.  c.  23,  s.  128:  and  the  prisoner  may  afterwards  plead  "not 
guilty"  to  the  felony  if  the  jury  find  the  plea  against  him,  or  it  be  held  bad  upon  de- 
murrer: Rex  V,  Bircbenough,  supra^  2  Hawk.  P.  C.  c.  23,  s.  128.  In  misdemeanors  autre- 
fois acquit  alone  can  be  pleaded,  as  if  the  judgment  be  against  the  defendant  it  is  final: 
Rex  V.  Taylor,  3  B.  &  C.  5C2  (10  E.  C.  L.  R.).  The  plea  must  formerly  have  set  out  the 
former  indictment  in  order  that  it  might  appear  to  the  Court  that  it  was  valid  on  the  face 
of  it:  Rex  v.  Wildey,  1  M.  &  S.  182.  It  must  also  have  averred  that  the  prisoner  was 
acquitted  by  verdict,  and  that  he  had  judgment  quod  eat  inde  sine  die:  Ibid.,  and  it  must 
have  concluded  with  a  voucher  of  the  record  :  Ibid. ;  it  must  have  also  averred  the  identity 
of  the  offences  charged  in  the  two  indictments,  and  if  the  name  of  a  person  were  different 
in  the  two  indictments,  it  must  have  averred  that  the  person  was  as  well  known  by  the 
one  name  as  the  other:  Rex  v.  Sheen,  supra,  2  Hawk.  P.  C.  c.  35,  s.  3;  Reg.  v.  Austin,  2 
Cox  C.  C.  59 ;  Rex  v.  Hedgcock,  4  Ch.  Cr.  Law  530,  Kingston  Ass.  1825.  For  precedents 
of  such  pleas,  see  4  Ch.  Cr.  L.  528,  et  seq  ;  Rex  v.  Sheen,  supra;  Rex  v.  Dann,  supra;  Rex 
V.  Clarke,  supra.  The  Crown  might  either  traverse  or  demur  to  the  plea,  and  this  might 
be  done  ore  ienus:  Rex  v.  Sheen,  supra;  Rex  v.  Parry,  supra.  See  4  Ch.  Cr.  L.  529,  530, 
532,  precedents  of  demurrers  and  joinders  iu  demurrers  to  such  pleas.  See  a  plea  of 
autrefois  acquit^  pleaded  j7Ut>  darrein  continuance:  4  Ch.  Cr.  L.  567.  But  now  by  the  14  k  15 
Vict.  c.  100,  8.  28,  <*  in  any  plea  of  autrefois  convict  or  autrefois  acquit  it  shall  be  sufficient 
for  any  defendant  to  state  that  he  has  been  lawfully  convicted  or  acquitted  (as  the  case 
may  be)  of  the  said  offence  charged  in  the  indictment."  As  to  the  forms  of  pleas  under 
this  section,  see  Greaves'  Campb.  Acts,  p.  88  It  should  seem  that  the  Crown  can  only 
traverse  a  plea  pleaded  under  this  section.  The  jury  to  try  an  issue  raised  on  a  plea  of 
autrefois  acquit,  may  be  either  the  jury  already  in  the  box;  Rex  v.  Parry,  supra,  or  a  venire 
returnable  instanter  may  be  awarded  to  the  sheriff:  Rex  t?.  Sheen,  supra;  Rex  v.  Scott,  1 
Leach  401.  Where  the  prisoner  pleads  autrefois  acquit  and  "  not  guilty"  at  the  same  time, 
the  jury  cannot  be  charged  to  try  both  the  issues  at  the  same  time ;  but  must  first  be 
charged  with  the  issue  on  autrefois  acquit  and  if  that  be  found  against  the  prisoner,  then 
with  the  issue  on  '^not  guilty:"  Rex  v.  Roche,  1  Leach  134.  Where  any  allegation  in  the 
pleas  was  traversed  on  the  part  of  the  Crown,  the  prisoner  began,  as  the  affirmative  lay 
upon  him :  Rex  v.  Sheen,  supra;  Rex  o.  Parry,  7  C.  &  P.  836  (32  E.  C.  L.  R.).  And  where 
a  plea  is  pleaded  under  the  14  k  15  Vict.  c.  100,  s.  28,  it  is  clear  the  prisoner  must  begin. 
In  order  to  prove  the  former  acquittal,  if  it  took  place  at  a  previous  assizes,  or  in  a  dif- 
ferent Court,  the  prisoner  must  have  produced  the  record  regularly  drawn  up :  Rex  «. 
Bowman,  6  C.  dt  P.  101,  337  (25  E.  C.  L.  R.) ;  but  if  it  took  place  at  the  same  assizes,  the 
original  indictment,  with  the  notes  of  the  clerk  of  assize  upon  it,  are  sufficient  evidence: 
Rex  V.  Home  Tooke,  25  St.  Tr  545;  Rex  v.  Parry,  supra.  But  now  by  the  14  k  15  Vict, 
c.  99,  8.  13,  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and  judgment  or 
acquittal,  omitting  the  formal  parts,  is  sufficient  evidence,  if  certified  by  the  clerk  of  the 
Court  or  other  officer  having  custody  of  tbe  records.  In  felony,  if  the  plea  be  decided  in 
favor  of  the  prisoner,  the  judgment  is  quod  eat  inde  sine  die:  2  Hale  391;  Rex  v.  Dann, 
supra.  If  the  plea  be  decided  against  the  prisoner,  and  he  has  pleaded  "  not  guilty  "  at 
the  same  time  with  it,  the  trial  on  the  merits  immediately  proceeds:  Rex  v.  Vandercomb, 
supra.  If  autrefois  acquit  has  been  pleaded  without  ^'  not  guilty,"  and  the  plea  is  deter- 
mined against  the  prisoner,  the  prisoner  then  pleads  to  the  felony,  and  the  trial  proceeds 
in  the  ordinary  course :  Rex  t.  Bircbenough,  ante,  p.  59 ;  Rex  v.  Coogan,  I  Leach  448. 
The  general  rule,  as  we  have  seen,  is  that  tbe  acquittal  pleaded  must  have  been  for  the 
same  felony,  and  it  is  clear  that  an  acquittal  of  one  felony  is  no  bar  to  an  indictment  for 
another  in  substance  different,  whether  committed  at  the  same  time  or  not  as  that  of 
which  the  prisoner  was  acquitted ;  and  therefore  if  a  man  commit  a  burglary,  and  steal 
the  goods  of  A.  and  B.,  and  be  indicted  for  tbe  burglary  and  stealing  the  goods  of  A.,  and 
be  acquitted,  he  cannot  plead  such  aa  acquittal  to  an  indictment  for  stealing  tbe  goods 
of  B. :  2  Hawk.  P.  C.  c.  35,  s.  5,  or  to  an  indictment  for  burglary  with  intent  to  steal  the 
goods  of  A. :  Rex  v.  Vandercomb,  supra;  or  it  should  seem  to  an  indictment  for  burglary 
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cator  failed  to  prove  any  nocturnal  breaking,  or  any  *larceny,  subsequent  to   pj,f«o 
the  time  when  the  prisoners  entered  the  house,  which'  must  have  been  after  ^ 

and  stealing  thf!  floods  of  B. :  Ibid.  Aa  acquittal  of  a  man  as  accessory  before  or  after  is 
no  bar  to  an  indictment  against  bim  as  a  principal :  2  Hawk.  P.  C.  c.  35,  s.  12 ;  nor  is  an 
acquittal  as  principal  any  bar  to  an  indictment  as  accessory  after :  2  Hawk.  P.  C.  c.  35.  s. 
11 ;  2  Hate  244.  An  acquittal  as  a  principal  was  formerly  no  bar  to  an  indictment  as 
accessory  before  the  fact:  Rex  v.  Birchenongh,  mipra;  but  such  an  acquittal  would  be  a 
bar  since  the  11  &  12  Vict.  c.  46,  and  24  &  25  Vict.  c.  94,  s.  1,  antCy  vol.  1,  p:  67.  It  is 
said  to  have  been  held  that  an  acquittal  of  a  man  as  accessory  to  one  principal  will  not 
save  him  from  beiLg  arraigned  as  accessory  to  another  in  the  same  fact :  2  Hawk.  P.  C. 
c.  35,  B.  J 3.  But  it  is  presumed  this  would  only  apply  where  the  acquittal  of  the  principal 
necessarily  caused  the  acquittal  of  the  accessory,  see  Rex  v.  Woolford,  1  M.  &  Rob.  384, 
pott  J  and  not  where  the  accessory  might  be  convicted  on  a  count  for  a  substantive  felony, 
although  the  principal  were  acquitted.  See  Reg.  v.  Pulham,  9  G.  &  P.  280  (38  E.  G.  L. 
R.).  We  have  seen  that  an  acquittal  upon  a  charge  of  jointly  receiving  with  others  is  a 
good  bar  to  an  indictment  against  one  of  the  prisoners  alone:  Rex  t;.  Dann,  supra.  It  is 
said  to  be  a  general  rule  that  a  bar  in  action  of  an  inferior  nature  will  not  bar  another  of 
a  superior  nature :  2  Hawk.  P.  G.  c.  35,  s.  5.  Therefore  an  acquittal  of  a  misdemeanor 
would  not  be  a  bar  to  an  indictment  for  a  felony,  or  vice  vers&y  an  acquittal  of  a  felony  be 
a  bar  to  an  indictment  for  a  misdemeanor.  But  see  now  the  14  k  15  Vict.  c.  100,  s.  12, 
as  to  an  acquittal  of  a  misdemeanor.  Yet  it  seems  that  an  acquittal  on  an  indictment  for 
murder  was  a  bar  to  an  indictment  for  petit  treason,  because  both  offences  were  in  sub- 
stance the  same :  2  Hawk.  P.  G.  c.  35,  s.  5 ;  2  Hale  246.  So  an  acquittal  of  murder  is  a 
good  bar  to  an  indictment  for  manslaughter :  2  Hale  246 ;  and  so  an  acquittal  of  man- 
slaughter is  a  good  bar  to  an  indictment  for  murder,  for  the  offences  only  differ  in  degree, 
and  the  fact  is  the  same :  2  Hale  246,  Holcroft's  case,  4  Rep.  46  b.  Where  a  prisoner  is 
indicted  for  a  compound  offence,  as  burglary,  robbery,  murder,  ftc,  and  altogether  ac- 
quitted, it  should  seem  that  such  acquittal  is  a  good  bar  to  every  felony  included  in  such 
compound  offence,  of  which  he  might  have  been  convicted  on  the  trial  of  such  compound 
offence  ;  thus  an  acquittal  on  a  burglary  charging  a  stealing  of  goods  would  be  a  good 
bar  to  an  indictment  for  stealing  the  same  goods,  for  on  the  indictment  for  burglary  he 
might  have  been  acquitted  of  the  burglary  and  convicted  of  the  larceny  only;  and 
altboQgh  it  Is  said,  2  Hale  246,  that  if  a  man  be  '*  indicted  for  burglary  and  acquitted, 
yet  he  may  be  indicted  for  the  larceny,  for  they  are  several  offences,  though  committed  at 
the  same  time;"  yet  this  must  be  intended  of  an  indictment  for  burglary,  trt'rA  intent  to 
steal  the  goods,  as  is  evident  from  the  words  which  follow,  *'and  burglary  may  be  where 
there  is  no  larceny,  and  larceny  may  be  where  there  is  no  burglary  "  And  so  long  as  a 
party  indicted  for  a  felony,  including  an  assault,  might  be  convicted  on  such  an  indict- 
ment of  an  assault  under  the  1  Vict.  c.  85,  s.  11,  an  acquittal  on  such  an  indictment  was  held  a 
good  bar  to  an  indictment  for  the  same  assault :  Reg.  t;.  Gould,  9  G.  &  P.  364  (38  B.  G.  L.  R.) ; 
Reg.  V.  Bird,  2  Den.  G.  G.  94.  Sp,  whilst  the  1  Vict.  c.  85,  s.  11,  was  in  force,  an  acquittal  or 
conviction  of  a  common  assault  before  two  justices  of  the  peace  under  the  9  Geo.  4,  c.  31, 
8.  27,  was  held  to  be  a  bar  to  an  indictment  for  feloniously  wounding  with  intent  to  maim, 
&€.,  in  the  same  transaction :  Reg.  v.  Walker,  2  M.  &  Rob.  446,  Goltman,  J.  Where  on  an 
indictment  for  a  rape,  the  evidence  failed  to  support  that  offence,  Pollock,  G.  B.,  directed 
an  acquittal,  though  under  the  I  Vict.  c.  85,  s.  11,  there  might  have  been  a  conviction  of 
an  assault;  and  said  that  this  acquittal  would  not  support  a  plea  of  autrefois  acquit  to  an 
indictment  for  an  assault  with  intent  to  commit  a  rape  :  Reg.  v.  Gisson,  2  G.  ft  K.  781  (61 
B.  G.  L.  R.).  And  on  an  indictment  for  feloniously  stabbing  with  intent  to  do  grievous 
bodily  harm,  the  evidence  to  prove  the  felony  being  insufficient,  and  it  appearing  to  be  a 
mere  question  of  assault,  Pollock,  G.  B.,  directed  an  acquittal,  and  said,  "  it  had  better  be 
inquired  of  in  another  tribunal :"  Reg.  v,  Goadby,  2  G.  ft  K.  782,  note  (a).  This  and  the 
preceding  case  seem  very  questionable.  Generally  speaking,  an  acquittal  in  one  county 
can  only  be  pleaded  in  the  same  county,  because  all  indictments  are  local,  and  if  the  first 
were  laid  in  an  improper  county,  the  defendant  could  not  be  found  guilty  upon  it  r  2  Hawk. 
P.  G.  c.  35,  8.  3 ;  2  Hale  245;  and  if  the  first  indictment  were  laid  in  the  proper  county 
the  second  must  be  an  improper  one,  and  therefore  the  defendant,  not  being  liable  to  be 
found  guilty  upon  it,  is  not  put  to  plead  autrefois  acquit:  2  Hawk.  P.  G.  c.  35,  s.  3.  But 
there  seem  to  be  many  exceptions  to  this  rule.  Thus,  where  a  man  steals  goods  in  one 
county,  and  carries  them  into  another,  as  he  may  be  indicted  in  either,  it  seems  but 
reasonable  that  he  should  plead  the  acquittal  in  one  county  in  bar  to  a  subsequent  indict- 
ment in  the  other  county :  2  Hawk.  P.  G.  c.  35,  s.  4 :  but  this  point  does  not  seem  settled ; 
and  Lord  Hale,  2  P.  G.  245,  says,  it  seems  that  an  acquittal  in  the  county  into  which  the 
goods  are  carried  is  no  bar,  because  it  may  be  the  goods  were  never  brought  into  that 
county,  and  so  the  felony  may  not  have  been  in  question ;  but  this  reason  rather  tends  to 
show  that  an  acquittal  in  the  county  where  the  goods  were  stolen  would  be  a  bar  to  an 
indictment  in  the  county  into  which  they  were  carried,  for  in  such  case  the  felony  must 
have  been  in  question.  If  A.  rob  B.  in  the  county  of  G.,  and  carry  the  goods  into  D., 
though  he  cannot  be  indicted  of  robbery  in  D.,  yet  he  may^  of  larceny,  and  if  acquitted, 
that  acquittal  of  larceny  is  no  bar  to  an  indictment  for  robbery  in  G.,  because  it  is  another 
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^fti1  ^^^®  o'clock  in  the  afternooD  of  the  *daj  on  which  the  offence  was  charged  to 
•J  have  heen  committed  ;  it  was  proposed  to  give  evidence  of  a  larceny  by  the 
prisoners,  of  some  of  the  articles  mentioned  in  the  indictment,  though,  committed 
before  three  o'clock  on  the  day  on  which  they  were  charged  to  have  entered  the 
house ;  but  the  Court  refused  to  receive  the  evidence.  They  said,  that  the  charge 
contained  in  the  indictment  of  burglariously  breaking  and  entering  the  house,  and 
stealing  the  goods,  might  unquestionably  be  modified,  by  showing  that  the  prisoners 
stole  the  goods  without  breaking  open  the  house ;  but  that  the  charge  proposed  to 
be  introduced  went  to  connect  the  prisoners  with  an  antecedent  felony  comm^itted 

offence :  2  Hale  245.  So  if  A.  commit  a  barglarj  in  the  county  of  B.,  and  carry  the  goods 
into  C,  if  hft  be  acquitted  of  larceny  in  G.  he  may  be  indicted  for  the  burglary  in  B. :  Ibid. 
Where  an  acquittal  pleaded  in  a  foreign  countj  has  been  allowed,  as  in  41  Ass.  9,  it  must 
be  intended  of  an  indictment  removed  out  of  that  county  where  the  prisoner  was  first  in- 
dicted :  2  Hale  245.  The  correct  rule  appears  to  be  that  an  acquittal  in  any  court  what- 
soever, which  has  jurisdiction  over  the  case,  is  a  good  bar  to  any  subsequent  prosecntion 
for  the  same  crime :  2  Hawk.  c.  35,  s.  10.  And  therefore  an  acquittal  for  murder  at  a 
grand  session  in  Wales  may  be  pleaded  to  an  indictment  for  the  same  murder  in  England  : 
Ibid.  So  an  acquittal  of  muider  before  a  court  of  competent  jurisdiction  in  a  foreign 
country  is  a  good  bar  to  an  indictment  for  the  same  murder  in  this  country :  Rex  v.  Roche, 
1  Leach  134;  Rex  v.  Hutchinson,  3  Keb.  785,  cited  in  Beak  t;.  Thyrwhit,  3  Mod.  194;  1 
Show.  6.  And  it  should  seem  that  in  all  those  cases  where  offences  are  made  triable  in 
two  or  more  counties,  as  each  county  has  jurisdiction,  an  acquittal  in  one  would  be  a 
good  bar  to  an  indictment  in  the  other  county.  The  acquittal,  in  order  to  be  a  bar,  must 
be  by  verdict  on  a  trial :  2  Hale  246 ;  2  Hawk.  P.  G.  c.  35,  s.  6.  A  discharge,  therefore, 
by  the  jury  on  a  coroner's  inquest  is  no  bar:  2  Hale  246.  But  an  acquittal  through  the 
misdirection  of  a  judge  is  a  good  bar:  Ibid.  So  if  a  court  upon  a  special  verdict  errone- 
ously adjudge  it  to  be  no  felony,  as  long  as  this  judgment  is  unreversed,  the  prisoner  may 
plead  it  in  bar  to  another  indictment:  Ibid.  ;*but  if  the  judgment  be  reversed  the  party 
may  be  indicted  de  novo:  Ibid. ;  Reg.  v.  Drury,  3  G.  &  K.  193,  for  a  judgment  reversed  is 
the  same  as  no  judgment.  Great  doubts  have  been  entertained  whether,  if  a  jury,  after 
the  commencement  of  a  trial,  were  improperly  discharged,  this  would  be  a  bar  to  another 
trial.  In  Gonway  v.  Reg.,  1  Gox  G.  G.  210,  the  prisoners  were  indicted  for  murder,  and 
the  jury,  after  having  been  locked  up  for  many  hours  without  being  able  to  agree,  were 
discharged  by  the  judge,  and  a  similar  proceeding  took  place  at  a  subsequent  assizes,  and 
they  were  afterwards  again  put  on  their  trial,  and  then  pleaded  the  two  discharges  of  the 
juries,  and  alleged  that  they  were  made  without  any  legal  cause  whatever.  On  the  part 
of  the  Grown  the  replication  stated  the  trials,  the  charging  of  the  juries,  and  that  they 
could  not  agree  after  having  been  locked  up  for  many  hours,  and  after  the  lapse  of  more 
than  a  reasonable  time  for  the  jurors  considering  their  verdict,  and  that  the  Gourt  dis- 
charged them  without  any  objection  by  the  prisoners  or  the  Grown ;  and  on  demurrer  to 
these  replications  the  demurrers  were  overruled,  and  the  prisoners  convicted ;  but  on  error 
three  judges  held  that  the  juries  had  been  improperly  discharged,  and  therefore  reversed 
the  judgment  against  the  prisoners ;  but  Grompton,  J.,  was  of  a  different  opinion,  and  held 
that  a  discretionary  power  was  vested  in  a  judge  to  discharge  a  jury  when  it  appears  to 
him  that  they  cannot  agree,  and  that  that  discretion  could  not  be  questioned  by  another 
Gourt.  In  In  re  Newton,  13  Q.  B.  716  (66  E.  G.  L.  R.),  on  a  trial  for  murder,  the  jury  were 
locked  up  from  two  o'clock  in  the  afternoon  till  the  next  morning,  and  not  being  likely  to 
agree,  were  then  discharged.  At  this  time  all  the  other  business  of  the  assizes  was  over, 
and  it  was  the  first  day  of  the  assizes  at  the  next  county,  and  the  duty  of  the  judge  called 
on  him  to  leave  the  town  ;  and  it  was  held  that  whether  the  judge  was  or  was  not  justified 
in  discharging  the  jury,  the  discharge  was  not  equivalent  to  an  acquittal,  so  far  as  to  de- 
termine the  original  commitment;  and  strong  opinions  were  given  that  the  discharge, 
even  if  improper,  could  not  be  pleaded  in  bar  of  another  trial.  But  the  facts  that  the 
business  was  ended,  and  that  the  judge  was  about  to  leave  the  county  in  discharge  of  hia 
duty,  were  considered  to  distinguish  this  from  the  preceding  case.  In  Reg.  v.  Davison,  8 
Gox  G.  G.  360 ;  2  F.  &  F.  250,  the  prisoner  was  indicted  for  Indecently  assaulting  a  girl, 
and  the  jury  having  been  locked  up  for  a  long  space  of  time,  and  not  being  likely  to  agrf^e, 
and  the  business  of  the  sessions  being  ended,  they  were  discharged,  and  the  case  having 
been  removed  by  certiorari  to  the  Gentral  Griminal  Gourt,  the  prisoner  pleaded  the  dis- 
charge of  the  jury  to  the  indictment,  and  it  was  held  that  this  discharge  was  no  bar  to 
the  prisoner  being  tried  again.  Pollock,  G.  B.,  and  Martin,  B.,  seem  to  have  much  relied 
on  this  being  the  case  of  a  misdemeanor ;  but  Hill,  J.,  relied  on  no  such  distinction.  In 
Reg.  V.  Gharlesworth,  1  B.  &  S.  460  (101  E.  G.  L.  R.),  it  was  held  that  where,  in  a  case 
of  misdemeanor,  the  jury  are  improperly,  and  against  the  will  of  the  defendant,  discharged 
by  the  judge,  this  is  not  equivalent  to  an  acquittal.  It  may,  therefore,  be  taken  that  an 
improper  discharge  of  a  jury  in  a  case  of  misdemeanor,  is  no  bar  to  another  trial,  and  it 
has  always  been  my  clear  opinion  that  such  a  discharge  is  no  bar  to  another  trial  in  any 
criminal  case  whatever.    Note  by  G.  S.  G. 
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before  three  o'clock  on  the  day  meDtioned,  at  which  time  it  waa  clear  that  they  had 
not  entered  the  honse ;  that  the  transactions  were  distinct ;  and  that  it  might  as  well 
be  proposed  to  prove  any  felony,  which  those  prisoners  might  have  committed  in 
that  honse  seven  years  before.(/) 

Where  an  indictment  has  been  removed  by  certiorari^  and  comes  on  for  trial  at 
Nisi  Prius,  a  plea  of  auti'efois  convict  cannot  be  pleaded  at  Nisi  Prius.(jf ) 

Where  a  larceny,  whether  within  or  ousted  of  clergy,  was  *charged  in  the  r^c^x 
same  indictment  with  a  burglary,  it  was  holden  that  the  prisoner  might  be  ^ 
found  not  guilty  of  the  burglary,  and  convicted  of  the  larceny.(^)  Thus,  where 
the  prisoners  were  acquitted  of  the  burglary,  upon  an  indictment  for  a  burglary  and 
larceny,  and  found  guilty  of  stealing  in  the  dwelling-houde  to  the  amount  of  forty 
shillings,  it  was  holden  that  they  were  excluded  from  their  clergy,  though  there  was 
no  separate  count  in  the  indictment  on  the  12  Ann.  c.  7,(A)  and  the  judges  were  of 
opinion  that  the  indictment  contained  every  charge  that  was  necessary  in  an  indict- 
ment upon  that  statute,  (i) 

In  this  case  the  finding  of  the  jury  was,  "  not  guilty  of  breaking  and  entering  the 
dwelling-house  in  the  night,  but  guilty  of  stealing  the  box  and  money  in  the 
dwelling-house  :"(i)  ^pon  which  part  of  the  objection,  on  behalf  of  the  prisoners 
was,  that  they  were  not  excluded  from  clergy,  because  the  jury  had  acquitted  them 
of  the  burglary.(A;)  And  formerly  it  appears  to  have  been  doubted  whether,  where 
the  words  '*  not  guilty  of  the  burglary  "  were  a  part  of  the  finding  of  the  jury,  the 
prisoner  was  not  by  necessary  couseqnence  acquitted  of  the  felony  also.(^)  But  in  a 
more  recent  case,  where  the  indictment  was  for  a  burglary  and  larceny,  and  the 
verdict  was  *'  not  guilty  of  the  burglary,  but  guilty  of  stealing  above  the  value  of 
forty  shilliDgs  in  the  dwelling-house;"  and  the  eutry  by  the  officer  was  in  the  same 
words ;  the  judges  held  the  finding  sufficient  to  warrant  a  capital  judgment.  They 
agreed  that  if  the  officer  were  to  draw  up  the  verdict  in  form,  he  must  do  it  accord- 
ing to  the  plain  sense  and  meaning  of  the  jury;  and  that  the  minute  was  only  for  his 
foture  direction.(m) 

It  has  been  supposed,  that  upon  an  indictment  against  several  persons  for  a  bur- 
glary and  larceny,  the  jury  could  not  find  one  guilty  of  the  burglary  and  another 
guilty  of  the  larceny  only,  upon  the  same  indictment,  and  the  same  evidence,  as 
such  a  finding  would  show  that  the  offences  of  the  several  prisoners  were  of  a  distinct 
nature,  and  therefore  ought  not  to  have  been  included  in  the  same  indictment.(n) 
But  by  the  opinion  of  a  majority  of  the  judges  in  a  late  case,  it  appears  that  upon 
an  indictment  for  burglary  and  larceny  against  two,  one  may  plead  guilty  of  the 
burglary  and  larceny,  and  the  other  be  found  guilty  of  the  larceny  only.  Upon  an 
indictment  against  Moss  and  two  others  for  burglary  and  stealing  in  the  dwelling- 
house  to  the  value  of  forty  shillings.  Moss  pleaded  guilty  to  the  whole,  and  the  other 
two  were  found  guilty  of  stealing  in  the  dwelling-house  to  the  amount  of  forty 
shillings,  but  acquitted  of  the  burglary.  A  case  was  saved  upon  the  question 
*how  the  judgment  should  be  entered,  and  seven  of  the  judges  thought  that  p^^^ 
it  might  be  entered  against  all  the  three  prisoners;  against  Moss  for  the  ^ 
burglary  and  capital  larceny,  and  against  the  other  two  for  the  capital  larceny ; 
Burrongh,  J.,  and  Hullock,  B.,  thought  otherwise,  but  HuUock,  B.,  thought  that  if 
a  nolle  prosequi  were  entered  as  to  Moss  for  the  burglary^  judgment  might  be  entered 

(/)  Rex  V.  YaDdercomb,  2  Leach  708.      {ff)  Reg.  v.  Maybury,  4  F.  &  F.  90,  Martin,  B. 

(jf)  Ante,  p.  51.  (A)  Repealed  bj  the  7  &  8  Geo.  4,  c.  27. 

(i)  Bex  V.  Withal,  1  Leach  88. 

(j)  Iq  the  indictment  the  box  was  described  as  containing  eixtj  pounds  of  money. 

(k)  Rex  V.  Withal,  1  Leach  88;  2  East  P.  0.  c.  15,  a.  28,  p.  517. 

\l)  Conner's  case,  1  Leach  36;  2  East  P.  G.  c.  15,  s.  28,  p.  516. 

(in)  Hangerford's  case,  2  East  P.  G.  c.  15,  s.  28,  p.  518.  Many  of  the  jadges  thought 
that  an  entry,  '<  not  guilty  of  the  breaking  and  entering  in  the  night,  but  guilty  of  the 
stealing,  &c.,"  would  be  more  correct.  But  it  appeared  upon  inquiry  to  be  the  constant 
course  on  every  circuit  in  England,  upon  an  indictment  for  murder,  where  the  party  was 
only  convicted  of  manslaughter,  to  enter  the  verdict  "  not  guilty  of  murder,  but  guilty  of 
manslaughter '"  or,  *'  not  guilty  of  murder,  but  guilty  of  feloniously  killing  and  slaying ;" 
and  yet  murder  includes  the  killing. 

(n)  Rex  V.  Turner,  1  Sid.  171 ;  2  East  P.  C.  c.  15,  s.  28,  p.  519. 
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against  all  the  three  for  the  capital  larceny.  The  Beyed  judges  thought  that  there 
might  he  cases  in  which,  upon  a  joint  larceny  hy  several,  the  offence  of  one  might 
be  aggravated  by  burglary  in  him  alone,  because  he  might  have  broken  the  house 
in  the  night  in  the  absence  and  without  the  knowledge  of  the  others,  in  order  to 
come  afterwards  and  effect  the  larceny,  and  the  others  might  have  joined  in  the 
larceny  without  knowing  of  the  previous  breaking.(o) 

Three  persons  were  indicted  for  burglary,  with  intent  to  steal  certain  articles 
named  in  the  indictment;  the  indictment  contained  only  one  count.  The  evidence 
against  two  of  them  was,  that  they  broke  and  entered,  and  stole  some  hens ;  the 
evidence  against  the  third  was,  that  he  stole  a  sack  of  flour,  from  the  same  house,  in 
conjunction  with  the  other  two,  but  there  was  no  evidence  that  he  was  a  party  to 
the  burglary.  Park,  J.,  thought  that  upon  this  indictment  the  two  first  could  not 
be  convicted  of  burglary,  and  the  other  of  larceny.  He  expressed  doubts,  but 
thought  the  jury  had  better  convict  all  three  of  larceny  in  stealing  the  sack  of  flour ; 
he  was  rather  of  this  opinion,  as  the  stealing  the  sack  of  flour,  to  which  the  third 
man  was  a  party,  was  not  in  the  contemplation  of  the  other  two  when  they  com- 
mitted the  burglary,  but  was  an  afterthought. (p) 

Burglary  was  at  common  law  a  felony  within  the  benefit  of  clergy  ;(q)  but  a  higher 
punishment  was  imposed  by  the  provisions  of  several  statutes  now  repealed.  All 
the  former  statutes  are  now  repealed,  and  by  the  24  &  25  Vict.  c.  96,  s.  52,  *^  who- 
soever shall  be  convicted  of  the  crime  of  burglary  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement.''(r) 

We  have  seen  that  by  sec.  1,  the  night  commences  at  9  o'clock  in  the  evening, 
and  ends  at  6  o'clock  the  next  morning,  "  for  the  purposes  of  this  Act."(«) 
*fi71  ^^^'  ^^*  '  ^^^^^^^^^^  shall  enter  any  dwelling-house  in  the  nighty  *with 
J  intent  to  commit  any  felony  therein^  shall  be  guilty  of  felony^  and  being  con- 
victed thereof  shall  be  liable^  at  the  discretion  of  the  Courts  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and  not  less  than  three  years— or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  vntJiout  hard  labor,  and 
with  or  without  solitary  conJinement,'\t) 

Sec.  98.  "  In  case  of  every  felony  punishable  under  this  Act  every  principal  in 
the  second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable;  and 
every  accessory  afler  the  fact  to  any  felony  punishable  under  this  Act  (except  only 
a  receiver  of  stolen  property)  shall,  on  conviction,  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement;  and  every  person  who  shall  aid, 
abet,  counsel,  or  procure  the  commission  of  any  misdemeanor  punishable  under 
this  Act  shall  be  liable  to  be  indicted  and  punished  as  a  principal  offendor."(ti) 

Sec.  117.  *' Whenever  any  person  shall  be  convicted  of  any  indictable  misde- 

(o)  Rex  V.  Butterworth,  MS.,  Baylej,  J.,  and  R.  &  R.  520.  An  analogous  case  is  the 
conviction  of  one  for  murder  and  another  for  manslaughter,  on  an  indictment  for  murder. 
See  antej  vol.  1,  p;  700.     0.  S.  6. 

(p)  Anonymous,  I  Lew.  36.  (q)  3  Inst.  63,  65 ;  4  Blac.  Com.  228. 

(r)  This  clause  is  taken  from  the  7  Will.  4,  and  1  Vict.  c.  86,  s.  3.  Burglary  accompa- 
nied by  an  assault  with  intent  to  murder  or  wounding,  &c.,  was  capital  by  sec.  2  of  that 
Act;  but  that  punishment  is  abolished,  and  it  was  considered  better  when  that  was  done 
to  leave  the  offence  of  burglary  punishable  with  penal  servitude  for  life,  &c.,  so  that  the 
Court  might  award  the  punishment  according  to  the  particular  circumstances  of  each 
case ;  as  any  enumeration  of  particular  aggravations  would  probably  have  left  equally 
aggravated  cases  unprovided  for. 

(«)  Antej  p.  39^  A  very  idle  doubt  has  been  raised  whether  that  section  includes  bur- 
glary, because  "night"  is  not  mentioned  in  s.  52,  which  is  answered:  Greaves'  Grim. 
Acts,  p.  141,  2d  ed.     The  Act  does  not  extend  to  Scotland. 

(/)  It  is  clear  that  where,  on  a  trial  for  burglary,  the  breaking  and  committing  the 
felony  in  the  house  fail,  a  conviction  may  take  place  of  the  offence  in  this  section,  if  the 
evidence  proves  that  offence. 

(u)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  61,  and  9  Geo.  4,  c.  55,  s.  54  (I.). 
As  to  the  proceedings  against  accessories,  see  vol.  1,  p.  67,  et  aeq. 
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meanor  punishable  UDcler  this  Act,  the  Court  may,  if  it  shall  think  fit,  ia  additioa 
to  or  in  lieu  of  any  of  the  punishments  by  this  Act  authorized,  fine  the  offender, 
and  require  him  to  enter  into  his  own  recognizances  and  to  find  sureties,  both  or 
either,  for  keeping  the  peace  and  being  of  good  behavior ;  and  in  case  of  any  felony 
punishable  under  this  Act,  the  Court  nuLy,  if  it  shall  think  fit,  require  the  offender 
to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping 
the  peace,  in  addition  to  any  punishment  by  this  Act  authorized :  provided  that  no 
person  shall  be  imprisoned  under  this  clause,  for  not  finding  sureties,  for  any  period 
exceeding  one  year." 

Sec  118.  '^  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded 
for  any  indictable  offence  under  this  Act,  the  Court  may  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or 
House  of  Correction." 

Sec.  119.  *^  Whenever  solitary  confinement  may  be  awarded  for  any  indictable 
offence  under  this  Act.  the  Court  may  direct  the  offender  to  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment 
with  hard  labor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year ;  and  whenever  whipping  may  be  awarded  for  any  indictable 
offence  under  this  Act,  the  Court  may  sentence  the  offender  to  be  once  privately 
whipped,  and  the  number  of9troke$,  and  the  instrument  with  which  they  shall  he  in- 
flicted, shall  he  specified  by  the  Court  in  the  sentenced 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may  convict  of 
an  attempt  to  commit  such  offence,  and  thereupon  the  prisoner  may  be  punished  as 
if  he  had  been  convicted  on  an  indictment  for  such  attempt,  under  the  14  &  15 
Vict  e.  100,  s.  9.(r) 

*<Sec.  11. — Being  armed ^  &e ^  at  nighty  with  intent  to  break  into  houses^  dec,     [*68 

In  order  to  prevent  the  commission  of  felonies  in  the  night,  it  is  provided  by  the 
24  &,  25  Vict.  c.  96,  s.  58,  that  ^^  whosoever  shall  be  found  by  night  armed  with 
any  dangerous  or  offensive  weapon  or  instrument  whatsoever,  with  intent  to  break 
or  enter  into  any  dwelling-house  or  other  building  whatsoever,  and  to  commit  any 
felony  therein,  or  shall  be  found  by  night  having  in  .his  possession  without  lawful 
excuse  (the  proof  of  which  excuse  shall  lie  on  such  person)  any  picklock,  key,  crow, 
jack,  bit,  or  other  implement  of  housebreaking,  or  shall  be  found  by  night  having 
his  face  blackened  or  otherwise  disguised  with  intent  to  commit  any  felony,  or  shall 
be  found  by  night  in  any  dwelling-house  or  other  building  whatsoever  with  intent 
to  commit  any  felony  therein,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor."(a) 

Sec.  59.  "  Whosoever  shall  be  convicted  of  any  such  misdemeanor  as  in  the  last 
preceding  section  mentioned,  committed  after  a  previous  conviction,  either  for  felony 
or  such  misdemeanor,  shall  on  such  subsequent  conviction  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years  and 
not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor." (5) 

Sec.  103.  "  Any  person  found  committing  any  offence  punishable,  either  upon 
indictment  or  upon  summary  conviction,  by  virtue  of  this  Act  (except  only  the 

{v)  See  vol.  1,  p.  1. 

(a)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  19,  s.  1.  The  distinction  between 
this  clause,  and  sec.  54,  ante^  p.  66,  as  far  as  relates  to  being  in  a  dwelling-house  with 
intent  to  commit  a  felonj,  is  this,  that  under  sec.  54  the  entrj  must  be  proved  to  have 
been  in  the  night;  but  under  this  clause  proof  that  the  prisoner  was  in  the  dwelling-house 
by  night  with  the  intent  to  commit  felonj  is  enough,  and  it  is  unnecessary  to  prove 
whether  he  entered  bj  day  or  by  night.  As  to  abettors,  see  ante,  p.  67 ;  as  to  hard  labor, 
&c.,  see  ante^  p.  67. 

(6)  This  clause  is  taken  from  the  14  &  15  Vict.  c.  19,  s.  2.  See  sec.  116,  post^  Larceny ^ 
for  the  form  of  indictment  and  proceedings  thereon  under  this  clause.  As  to  abettors, 
see  ante^  P*  67  ;  as  to  hard  labor,  &c.,  see  ante,  p.  67. 
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offeDce  of  angling  in  the  day  time),  may  be  immediately  apprehended  without  a 
warrant  by  any  person,  and  forthwith  taken,  together  with  such  property,  if  any, 
before  some  neighboring  justice  of  the  peace,  to  be  dealt  with  according  to  law."(c) 

Sec.  104.  "  Any  constable  or  peace  officer  may  take  into  custody,  without  war- 
rant, any  person  whom  he  shall  find  lying  or  loitering  in  any  highway,  yard,  or 
other  place,  during  the  night,  and  whom  he  shall  have  good  cause  to  suspect  of 
haying  committed,  or  being  about  to  commit,  any  felony  against  this  Act,  and  shall 
take  such  person  as  soon  as  reasonably  may  be,  before  a  justice  of  the  peace,  to  be 
dealt  with  according  to  law."(rf) 

*M1  *  On  an  indictment  charging  the  prisoner  with  being  found  by  night  in 
^  possession  of  certain  implements  of  house-breaking,  to  wit,  one  pair  of 
pincers,  ten  keys,  one  piece  of  iron,  it  appeared  that  the  prisoner  was  found  by  night 
in  possession  of  a  number  of  house-door  keys  and  a  pair  of  pincers,  all  of  which 
were  of  an  ordinary  description,  such  as  are  commonly  used  for  lawful  purposes,  but 
which  were  capable  from  their  nature  of  being  used  for  purposes  of  house-breaking ; 
it  was  objected  that  the  articles  were  not  any  of  those  mentioned  in  the  14  &  15 
Vict  c.  19,  s.  1 ;  but  it  was  left  to  the  jury  to  say  whether  the  articles  might  be 
used  for  the  purpose  of  house-breaking,  and  whether,  at  the  time  the  prisoner  was 
found  in  possession  of  them,  he  intended  to  use  them  as  instruments  of  house- 
breaking, and  the  jury  having  found  him  guilty,  it  was  held  that  the  conviction 
was  right  ^  for  any  instrument  capable  of  beiDg  used  for  the  purpose  of  house- 
breaking, where  the  prisoner  has  it  in  his  possession  for  the  purpose  of  house- 
breaking, was  within  the  statute.(e) 

Where  on  an  indictment  for  having  in  possession  without  lawful  excuse  certain 
implements  of  house-breaking,  the  jury  found  the  prisoner  guilty  of  the  possession 
without  lawful  excuse,  but  that  there  was  no  evidence  of  an  intent  to  commit  a 
felony,  and  the  indictment  omitted  the  words  ^^  with  intent  to  commit  felony  ;**  it  was 
held  that  the  omission  did  not  render  the  indictment  bad,  and  that  it  was  not  neces- 
sary to  prove  an  intent  to  commit  a  felony.  (/) 

An  indictment  alleged  that  the  prisoners  were  found  by  night  armed  with  a  loaded 
gun,  with  intent  then  to  break  and  enter  a  building,  to  wit,  a  malting,  and  to  couimit 
a  felony  therein.  The  prisoners  were  found  in  a  field  adjoining  to  three  separate 
makings,  and  were  going  in  a  direction  which  would  lead  them  to  any  one  of  the 
three.  The  makings  were  in  the  occupation  of  three  different  persons.  It  was 
objected  that  the  indictment  ought  to  have  stated  the  ownership  of  the  building,  and 
where  it  was  situate,  and,  on  a  case  reserved,  it  was  contented  that  a  particular 
intent  must  be  alleged  and  proved.  Cockburn,  C.  J.,  "  The  first  question  is,  what 
is  the  offence  created  by  the  Legislature.  According  to  the  contention  for  the 
Crown,  any  man  found  by  night  with  a  dangerous  or  offensive  weapon,  or  some 
instrument  from  which  it  is  impossible  to  doubt  that  he  is  going  to  break  into  some 
house  or  building,  is  guilty  of  a  misdemeanor.  I  do  not  think  that  is  so,  and  I  am 
of  opinion  that  there  must  be  a  definite  intention  to  break  into  some  particular 
house.  As  to  whether  there  must  be  an  intention  to  commit  a  particular  felony, 
upon  that  point  I  say  nothing.  It  is  not  enough  to  say  that  a  man  intended  to 
break  into  a  house  generally.  The  rules  of  criminal  pleading  must  not  be  lost  sight 
of,  and  it  must  not  be  forgotten  that  there  is  no  opportunity  of  getting  a  new  trial 
in  criminal  cases  on  the  ground  of  surprise,  or  that  if  the  defendant  had  had  a 
better  knowledge  of  what  the  nature  of  the  offence  charged  was,  he  might  have 
*7m  ^®^°  ^^^®  ^  meet  it.  The  jury  and  the  prisoner  ought  to  know  the  *precise 
•^  offence  charged  against  the  prisoner,  and  as  this  does  not  appear  on  the  indict^ 

(c)  The  clause  also  provides  for  the  issuing  of  warrants  to  apprehend  and  search  for 
stolen  goods,  kc.    See  it  in  the  Appendix. 

(d)  We  have  seen  that  any  person  ^'  found  committing  any  indictable  offence  in  the 
night"  may  be  apprehended  by  any  person  :  14  &  15  Vict.  c.  19,  s.  11,  vol.  1,  p.  648;  and 
if  the  person  liable  to  be  so  apprehended  assaults  the  person  apprehending  him,  ftc,  he 
is  guilty  of  a  misdemeanor  by  sec.  12  of  the  same  Act,  vol.  1,  p.  1050. 

(e)  Reg.  V.  Oldham,  2  Den.  0.  C.  472.  Maule,  J.,  thought  that  the  Act  was  wrongly 
punctudted,  and  that  there  ought  to  have  been  a  comma  after  picklock,  which  would 
bring  "  keys"  within  the  words  of  the  Act. 

(/)  lieg-  »•  Bailey,  Dears.  C.  C.  244. 
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meDt,  I  think  the  oonviction  cannot  be  snstained/'  Pollock,  C.  6.,  "  If  a  man  is 
found  at  night  with  a  pair  of  pistols  and  barglarious  instruments  upon  him,  under 
circumstances  that  there  can  be  no  doubt  that  he  is  out  for  a  criminal  purpose,  the 
statute  never  intended  that  such  a  case  as  that  should  be  the  subject  of  penal  senri- 
tnde."  Williams,  J.. "  I  think  it  is  necessary  to  specify  the  ownership  and  situation 
of  the  premises  the  defendant  intended  to  break  into/'  Crompton,  J.,  ^^  I  think 
that  the  indictment  is  good  only  in  case  it  shows  an  intention  to  break  and  enter 
some  definite  dwelling-house  or  building,  and  to  commit  some  definite  felony 
therein. "(^) 

(y)  Reg.  V.  Jarrald,  L.  k  G.  G.  G.  301,  Bramwell,  B.,  concurred.  With  all  deference  it 
is  submitted  that  this  decision  is  clearly  erroneous.  The  ground  on  which  Gockburn,  G. 
J.,  rests  the  decision  of  the  first  point  is  answered  by  the  second  clause  of  the  same  sec- 
tion ;  for  under  it  the  mere  possession,  without  lawful  excuse,  of  any  instrument  of  house- 
breaking in  the  night,  constitutes  the  offence,  without  any  intent  to  commit  any  felony  at 
all  (Reg.  V.  Bailey,  «t^a),  and  this  offence  is  plainly  one  step  further  from  the  attempt  to 
commit  a  felony  than  where  the  intent  to  commit  some  felony  exists,  though  the  particular 
felony  is  not  yet  fixed.  The  case  put  by  Pollock,  G.  B.,  is  clearly  within  the  second  clause 
as  far  as  *' burglarious  instruments"  are  concerned,  even  without  the  purpose  there  speci- 
fied. The  Tery  section  itself,  therefore,  negatives  the  ground  on  which  the  decision  of 
first  point  was  rested.  It  is  to  be  remembered,  too,  that  the  14  k  15  Vict.  c.  19,  was  "an 
Act  for  the  better  prevention  of  offences,"  and  the  preamble  recited  that  "  it  was  expedient 
to  make  further  provision  for  the  prevention  of  burglary  and  other  offences  in  the  night ;" 
and  bow  those  offences  can  be  better  prevented  than  by  nipping  the  intent  in  the  bud 
before  it  has  assumed  a  definite  and  specific  object  it'is  difficult  to  conceive ;  and  it  cannot 
be  doubted  that  this  decision,  instead  of  promoting  the  object  of  the  Act  in  this  respect, 
is  substantially  a  repeal  of  it ;  for  it  is  hardly  conceivable  that,  in  the  majority  of  cases, 
it  will  be  possible  to  prove  an  intent  to  commit  any  particular  felony. 

As  to  the  second  point,  viz.,  the  rules  of  criminal  pleading,  these  seem,  in  this  case,  to 
have  been  misconceived.  It  is  quite  a  mistake  to  suppose  that  these  rules  require  the 
specification  of  particulars  where  it  is  impracticable  to  specify  them.  Wherever  this  is 
the.  case,  the  rules  allow  general  or  other  statements  instead.  The  names  of  the  inhab- 
itants of  counties  or  parishes  need  never  be  stated.  Where  the  name  of  an  individual  is 
not  known,  he  may  be  described  as  unknown ;  and — what  is  precisely  apposite  to  the 
present  case — where  a  criminal  purpose  is  intended,  but  the  offenders  have  not  proceeded 
far  enough  to  fix  the  particular  individuals  to  be  victimized,  they  need  not  be  particularly 
named  :  thus  where  a  conspiracy  was  entered  into  to  injure  persons  who  should  on  a  future 
day  purchase  stock,  it  was  held  that  it  was  unnecessary  to  specify  the  particular  persons 
intended  to  be  injured :  Rex  v,  De  Berenger,  3  M.  &  S.  67.  And  this  case  has  been  fol- 
lowed in  many  subsequent  cases.  See  Reg.  v.  King,  7  Q.  B.  782  (53  E.  G.  L.  R.),  in  error. 
These  cases  are  exactly  in  point  with  a  case  like  this,  where  the  prisoners  intended  to 
commit  a  felony  in  one  of  three  buildings,  but  had  not  yet  made  up  their  minds  in  which 
it  should  be;  and  if  the  prisoners  in  this  case  had  been  indicted  for  conspiring  to  commit 
a  felony,  it  is  quite  clear  the  particular  felony  need  not  have  been  specified.  An  indict- 
ment for  having  possession  of  counterfeit  coin  with  intent  to  utter  it  never  specifies  the 
person  to  whom  it  was  intended  to  be  uttered. 

This  clause  was  framed  partly  from  the  5  Geo.  4,  c.  85,  s.  4,  under  which  persons  fre- 
quenting certain  places  "with  intent  to  commit  felony,"  are  summarily  punishable.  No 
objection  has-ever  been  taken  to  any  conviction  under  that  Act  on  the  ground  that  the 
felony  intended  was  not  specified;  and  in  Reg.  v.  Brown,  17  Q.  B.  833  (79  E.  G.  L.  R.) ; 
In  re  Jones,  7  Exch.  R.  586 ;  Sewell  v.  Taylor,  7  G.  B.  (N.  8.)  160  (97  E.  G.  L.  R.) ;  and 
In  re  Davis,  2  H.  A;  N.  149,  the  only  statement  was,  "  with  intent  to  commit  felony,"  and 
the  attention  of  the  Gourt  was  expressly  called,  in  two  of  those  cases,  to  this  expression; 
for  it  was  objected  that  the  word  '^  there "  ought  to  have  been  added  to  it.  It  seems, 
also,  to  be  now  settled  that,  in  an  indictment  for  burglary,  it  is  unnecessary  to  state 
whose  goods  the  prisoner  intended  to  steal.  See  ante^  p.  44.  As  to  the  prisoner  being 
informed  by  the  indictment  of  the  charge  he  has  to  meet ;  practically,  the  prisoner  is 
much  better  informed  of  the  charge  by  the  depositions,  and,  if  in  any  case  there  be  any 
real  doubt  as  to  what  the  precise  charge  is,  the  Gourt  always  orders  a  particular  of  the 
chains  to  be  delivered  to  the  prisoner.    The  above  judgments  are  from  9  Gox  G.  G.  307. 
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*71]  *CHAPTER  THE  SECOND. 

OF  BAGRILEOE,  OK  BREAKINQ  INTO  ANY  CHURCH   OR  CHAPEL,  AND  COMMITTINQ 

A  FELONY  THEREIN. 

The  fonner  eDactmeDtfl(a)  which  related  to  this  offence  are  repealed ;  but  by  the 
24  &  25  Vict.  c.  96,  s.  50,  '^  Whosoever  shall  break  and  enter  any  church,  chapel, 
meeting-house,  or  other  place  of  divine  worship,  and  commit  anj/  fdony  therein,  or 
being  in  any  church,  chapel,  meeting-house,  or  other  place  of  divine  worship  shall 
commit  any  felony  therein  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement/^^) 

Principals  in  the  second  degree  and  accessories  before  the  iact  are  punishable 
like  the  principals  in  the  first  degree,  and  accessories  afler  the  fact  (except  receivers 
of  stolen  property)  are  liable  to  imprisonment  for  two  years,  by  sec.  98  of  the 
Act.(c) 

The  tower  of  a  parish  church,  having  an  internal  communication  with,  and  not 
being  separated  from  the  body  of  the  church,  was  a  part  of  the  church  within  the 
meaning  of  the  7  &  8  Geo.  4,  c.  29.  Upon  an  indictment  for  breaking  into  a  parish 
church,  and  stealing  two  surplices  and  a  scarf,  it  appeared  that  the  surplices  and 
scarf  were  stolen  from  a  box  kept  in  the  church  tower ;  this  tower  was  built  higher 
than  the  church,  and  had  a  separate  roof,  but  it  had  no  outer  door,  the  only  way  of 
going  into  it  being  through  the  body  of  the  church,  from  which  the  tower  was  not 
separated  by  a  door  or  partition  of  any  kind :  it  was  objected  that  the  stealing  these 
articles  deposited  in  the  tower  was  not  sacrilege )  but  it  was  held  that  a  tower,  cir- 
cumstanced as  this  tower  was,  must  be  taken  to  be  part  of  the  church,  and  that  the 
stealing  of  these  articles  in  the  tower  was  a  stealing  in  the  church  within  the  mean- 
ing of  the  7  &  8  Geo.  4,  c.  29,  s  \{S.{d) 

An  indictment  alleged  that  the  prisoners  broke  and  entered  a  church,  and  stole 
*721  ^^  sacramental  plate :  the  plate  was  kept  in  *a  chest  in  the  vestry;  the  vestry 
^  had  in  old  time  been  in  the  porch  of  the  church,  and  when  the  church  was 
altered  the  porch  was  turned  into  the  vestry  room :  it  had  never  been  used  for 
vestry  purposes,  but  only  for  the  robing  of  the  clergyman,  and  the  custody  of  the 
sacramental  plate ;  it  had  a  door  opening  into  the  body  of  the  church,  and  another 
door  opening  into  the  churchyard,  but  this  latter  door  was  always  kept  locked  in 
the  inside.  The  vestry  window  had  been  broken,  and  an  entrance  gained  thereby. 
Coleridge,  J.,  held  that  this  vestry  was  as  much  a  part  of  the  church  for  the  pur- 
poses of  this  indictment  as  the  nave.(e) 

The  word  '•^  chapel,''  in  the  7  &  8  Geo.  4,  c.  29,  s.  10,  meant  a  chapel  where  the 
rites  and  ceremonies  of  the  Church  of  England  were  performed,  and  did  not  include 
the  chapels  of  Dissenters. (/)  But  the  new  clause  is  so  fram^  as  to  include  every 
place  of  religious  worship. 

The  words  "  any  chattel "  in  the  repealed  Act  might  have  included  articles  in  a 
church,  though  not  used  for  divine  service.     The  words  "  any  goods,''  in  the  1 

(a)  23  H.  8,  c.  1 ;  1  Ed.  6,  c.  12 ;  7  &  8  Geo.  4,  c.  29,  8.  12. 

(b)  This  clause  is  framed  on  the  7  &  8  Geo.  4,  c.  29,  s.  10,  and  9  Geo.  4,  c.  55,  s.  10  (I.). 
The  words  <'  meeting-house,  or  other  place  of  divine  worship,"  were  in  the  latter  and  not 
in  the  former  Act.  The  former  enactments  were  confined  not  only  to  stealinfir,  but  to 
stealing  any  chattel.  The  present  clause  includes  ''  any  felony."  As  to  hard  labor,  see 
sec.  118 ;  as  to  solitary  confinement,  see  sec.  119 ;  and  as  to  sureties,  see  sec.  117,  anU^  p. 
67.    The  Act  does  not  extend  to  Scotland. 

(c)  Anitj  p.  67.     As  to  the  proceedings  against  accessories,  see  rol.  1,  p.  67,  tt  teq. 

(d)  Rex  V.  Wheeler,  3  C.  &  P.  585  (14  E.  0.  L.  R.),  Park,  J.  J. 
e)  Reg.  V.  Evans,  0.  &  M.  298  (41  E.  C.  L.  R.), 

;/)  Rex  V.  Warren,  6  C.  &  P.  336  (25  E.  C.  L.  R.),  note  (a) ;  a.  p.,  Reg.  v,  Richardson, 
6  G.  &  P.  335  (25  E.  G.  L.  R.)  ;  Rez  v.  Nixon,  7  G.  &  P.  442  (32  E.  G.  L.  R.). 
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£dw.  6,  c.  12,  were  held  Dot  to  be  confined  to  goods  used  for  divine  service,  but  to 
extend  to  articles  nsed  in  the  church  to  keep  it  in  proper  order ;  and  it  was  consi- 
dered that  such  articles  were  under  the  protection  of  the  statute,  whilst  the  church 
was  in  a  course  of  being  repaired,  if  they  had  not  been  brought  in  nierelj  for  the 
purpose  of  such  repairs.  Whilst  a  church  was  being  repaired,  the  prisoner  stole 
from  it  a  pot  used  to  hold  charcoal  fur  airing  the  vaults,  and  a  snatch  block,  used  to 
raise  weights,  if  the  bells  wanted  repair.  These  articles  had  been  kept  in  the 
church  for  years,  and  were  not  brought  in  for  the  repairs  which  were  then  in  pro- 
gress. Upon  a  case  reserved,  the  judges  were  unanimous  that  such  goods  were 
under  the  protection  of  the  statute,  as  they  thought  that  the  violation  of  the  sanctity 
of  the  place  was  what  the  statute  was  intended  to  prevent. (^) 

But  the  word  ^^  chattel "  did  not  include  anything  affixed  to  the  freehold.  Upon 
an  indictment  for  breaking  into  a  chapel,  and  stealing  a  bell  and  divers  other 
articles,  it  appeared  that  the  bell  was  the  only  thing  not  fixed  in  the  chapel,  and  it 
was  held  that  the  case  must  be  confined  to  the  stealing  of  the  bell ;  for  although  the 
7  &  8  Geo.  4,  c.  29,  s  44,  made  stealing  fixtures  the  subject  of  larceny,  yet  it  did 
not  say  that  fixtures  should  be  considered  as  chattels,  wiiich  they  must  be  to  bring 
them  within  the  section,  upon  which  that  indictment  was  founded.(A)  And  where 
an  indictment  alleged  that  the  prisoner  broke  and  entered  a  church  and  stole 
certain  fixtures  contra  formam  statuH,  and  the  breaking  into  the  church  and 
wrenching  off  certain  things  affixed  to  the  building  were  proved,  Alderson,  B.,  held 
that  the  statutable  offence  of  breaking  and  stealing,  which  required  some  chattel  to 
be  stolen,  was  not  proved;  but  that  the  prisoner  might  be  convicted  of  stealing  the 
fixtureB.(t)  But  this  case  would  be  included  within  the  new  clause,  as  it  extends 
to  "any  felony." 

'*'The  goods  of  a  Dissenting  chapel,  vested  in  trustees,  cannot  be  described  as  r^^«> 
the  goods  of  a  servant,  who  has  merely  the  care  of  the  chapel  and  the  things  in  it,  ^ 
to  clean  and  keep  them  in  order,  though  he  have  the  key  of  the  chapel,  and  no  person 
except  the  minister  have  another  key.(y)  But  books  belonging  to  a  society  of 
Dissenters^  and  stolen  from  their  chapel,  may  be  described  as  the  property  of  one  of 
the  members  of  the  society  by  name  "  and  others"  Upon  an  indictment  for  steal- 
ing a  bible  and  hymn-book,  the  property  of  J.  Bennett  and  others,  it  appeared  that 
the  books  had  been  presented  to  the  Society  of  Wesleyan  Methodists,  from  whose 
cbapel  they  had  been  stolen,  and  they  had  been  bound  at  the  expense  of  the  society ; 
Bennett  was  one  of  the  trustees  of  the  chapel,  and  a  member  of  the  society,  but  no 
trust  deed  was  produced ;  it  was  held  that  as  Bennett  was  one  of  the  society,  the 
property  in  the  books  was  well  laid  in  him  '^  and  others." (A;) 

Where  the  bells,  books,  or  other  goods  belonging  to  a  church  are  stolen,  they 
may  be  laid  in  the  indictment  to  be  the  goods  of  the  parishioners. (^)  And  it  is 
said,  that  he  who  takes  away  the  goods  of  a  chapel  or  abbey,  in  time  of  vacation, 
may  be  indicted,  in  the  first  case,  for  stealing  bona  capeUa^  being  in  the  custody  of 
such  and  such ;  and.  in  the  second,  for  stealing  bona  domUs  et  ecdesix,  dhc.(ni) 

An  indictment  alleged  that  the  prisoners  broke  and  entered  a  church  and  stole  a 
certain  box,  and  a  quantity  of  silver  and  copper  coin  being  in  the  said  church,  and 
the  property  was  laid  in  the  first  count  in  C.  T.  Wilson  (who  was  one  of  the  church- 
wardens of  the  parish)  and  another ;  and  in  the  second  count  in  J.  Nussey  (who 
was  the  vicar)  and  others ;  and  in  the  last  count  in  S.  Tibbetts  (who  was  one  of  the 
parishioners)  and  others.  The  prisoners  were  convicted  of  stealing  only,  and  it  was 
objected  that  the  box  was  affixed  to  the  freehold,  and  that  there  was  no  count 
properly  framed  for  stealing  a  fixture;  and,  in  addition,  there  was  no  count  laying 
the  property  in  the  vicar,  in  whom  the  freehold  of  the  church  was  vested.  The 
box  was  a  very  ancient  box,  firmly  fixed  by  two  screws  at  the  back  to  the  outside  of 

(g)  Rex  V,  Roarke,  MS.,  Bailej,  J.,  R.  k  R.  386. 
(h)  Rex  V.  Nixon,  7  C.  &  P.  442  (32  E.  C.  L.  R.),  Patteson,  J. 
(t)  Reg.  V,  Baker,  3  Cox  G.  G.  581. 
Ij)  Rex  V.  Hutchinson,  R.  &  R.  412, />o«{,  tit.  Larceny, 
[k)  Rex  V.  Boullon,  5  0.  &  P.  637  (24  B.  C.  L.  R.),  Park,  J.  J. 

(I)  1  Hale  512  ;  2  Hale  81  ;  1  Hawk.  P.  G.  c.  33,  s.  45;  2  East  P.  G.  c.  16,  s.  69,  p.  651. 
(m)  1  Hale  512 ;  2  Hale  81 ;  1  Hawk.  P.  G.  c.  33,  s.  45 ;   2  East  P.  G.  c.  16,  s.  69,  p.  651. 
All  which  rest  on  the  Year  Book,  7  Ed.  4,  pi.  1,  p.  14. 
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a  pew,  in  the  centre  aisle  of  the  church,  and  by  a  third  screw  to  a  supporter  beneath, 
and  over  the  box  was  an  ancient  board  with  the  inscription  painted  thereon,  "  Re- 
member the  Poor."  There  were  two  locks  to  the  box,  but  no  CTidence  was  given  to 
show  in  whose  custody  the  keys  were  kept,  nor  was  there  any  evidence  that  the 
money  had  ever  been  taken  out  by  the  churchwardens  or  any  other  person  for  the 
purpose  of  being  distributed,  although  it  was  proved  that  both  silver  and  copper 
had  from  time  to  time  been  dropped  in  the  box.  It  was  contended  that  the  church- 
wardens could  have  no  property,  as  churchwardens,  in  this  money ;  that  in  no  view 
of  the  case  could  the  vicar  and  any  others  have  the  property ;  and  that,  even  if  it 
belonged  to  the  parishioners  (which,  it  was  argued,  could  not  be  the  case),  the 
^741  P^^P^^y  should  have  been  laid  in  them  as  parishioners ;  *but,  upon  a  case  re- 
^  served,  the  judges  were  unanimously  of  opinion  that  the  prisoners  were  properly 
convicted  on  the  second  count.  They  thought  that  the  box  might  be  presumed,  in 
the  absence  of  any  evidence  to  the  contrary,  to  have  been  placed  in  the  church 
pursuant  to  Canon  84,(n)  and  that  the  money  therein  placed  was  constructively  in 
the  possession  of  the  vicar  and  churchwardens,  who  jointly  are  not  a  corporation, 
and  therefore  were  properly  described  in  the  second  count. (o) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence,  and  there- 
upon the  prisoner  may  be  punuBhedas  if  he  had  been  convicted  upon  an  indictment 
for  such  attempt.(|>) 


*75]  *CHAPTER  THE  THIRD. 

OF  HOUSB-BREAKING. 

Besides  the  nocturnal  house-breaking,  or  burglary,  which  has  been  treated  of 
in  the  first  chapter  of  this  book,  the  law  of  England,  in  its  especial  regard  for  the 
safety  and  security  of  the  habitation  of  man,  provided  by  several  statutes  that  the 
forcible  invasion  of  the  dwelling-house  of  another,  or  house-breaking,  when  accom- 
panied with  felony,  should  be  liable  to  capital  punishment,  though  committed  in  the 
day-time. 

The  former  statutes  upon  this  subject  have  been  repealed ;  but  by  the  24  &  25 
Vict.  c.  96,  s  56,  '^  Whosoever  shall  break  and  enter  any  dwelling-house,  school- 
house^  shop,  warehouse,  or  counting-house,  and  commit  any  feUmy  therein,  or,  hemg 
m  any  dtoeUing-house^  8chool-hotue^  shop,  warehouse,  or  counting-house^  shall  commit 
<^^y  felony  therein,  and.  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  oonfinement'Xa) 

Sec.  53  provides  and  enacts,  that  "  no  building,  although  within  the  same  curtil- 
age with  any  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of 
such  dwelling-house  for  any  of  the  purposes  of  this  Act,  unless  there  shall  be  a 
communication  between  such  building  and  dwelling-house,  either  iuimediate,  or  by 
means  of  a  covered  and  enclosed  passage  leading  from  the  one  to  the  other.'' 

Principals  in  the  second  degree,  and  aci^essories  before  the  fact,  are  punishable 
as  the  principals  in  the  first  degree;  and  accessories  after  the  fact  (except  receivers 
of  stolen  property)  are  liable  to  imprisonment  for  two  years,  by  sec.  98  of  the  Act.(6) 

!n)  Burn's  Ecc.  Law,  tit.  Church. 
0)  Reg.  t>.  Wortley,  1  Den.  C.  C.  162. 
ip)  See  the  section,  vol.  1,  p.  1. 
a)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  ss.  12,  15,-  and  9  Geo.  4,  c.  55,  ss. 
12,  15  (I.).     The  former  enactments  are  extended  to  any  school-house,  and  the  clause  is 
extended  to  "  any  felony,"  and  by  the  other  words  in  italics,  the  offences  are  made  very 
similar  to  burglary.    As  to  hard  labor,  see  sec.  118;  as  to  solitary  confinement,  see  sec. 
119  ;  and  as  to  sureties,  see  sec.  117,  ante,  p.  67.     The  Act  does  not  extend  to  Scotland. 
(6)  Ante,  p.  67.    See  vol.  1,  p.  67,  et  teq. 
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Bj  analogy  to  the  cases  decided  upon  the  repealed  statutes(c)  it  is  conceived  that 
such  a  breaking  and  entering  as  would,  if  committed  in  the  night,  constitute  a  bur- 
glary, will  be  necessary,  in  order  to  bring  a  case  within  the  present  statute.  And 
so  also  any  breaking  and  entering  which  would  be  sufficient  in  a  case  of  burglary, 
would  be  sufficient  under  this  Act.  Thus,  where  the  prisoner  burst  open  an  inner 
door  in  the  inside  of  a  house,  and  so  entered  a  shop  in  order  to  steal  money  from 
the  tOl,  it  was  held  that  this  *was  a  sufficient  breaking  to  support  an  indict-  p^i-g 
ment  for  house-break ing.(c^)  ^ 

Under  the  former  statutes  there  must  have  been  not  only  a  breaking  and  enter- 
ing, but  also  a  larceny  in  the  house,  and  in  order  to  constitute  the  offence  under  sea 
56  of  the  new  Act,  there  must  be  some  felony  committed  in  the  house. 

But  it  was  not  necessary  under  the  former  statutes,  that  the  chattel  should  be 
taken  out  of  the  hou^.  Before  the  7  &  8  Geo.  4,  c.  29,  the  least  removal  of  the 
goods  from  the  place  where  the  thief  found  them,  though  they  were  not  carried  out 
of  the  house,  was  sufficient,  as  in  other  larcenies,(e)  and  the  same  was  held  under 
that  statute.  Upon  an  indictment  for  house-breaking,  it  appeared  that  the  prisoner, 
afler  having  broken  into  the  house,  took  two  half  sovereigns  out  of  a  bureau,  in 
one  of  the  rooms,  but,  being  detected,  he  threw  them  under  the  grate  in  that  room ; 
it  was  held,  that  if  they  were  taken  with  a  felonious  intent,  that  was  a  sufficient 
removal  of  them  to  constitute  the  offence  (/) 

A  person  present  at  the  breaking  and  entering,  but  not  at  the  stealing,  is  guilty 
of  the  whole  offence.  Upon  an  indictment  against  Jordan,  Sullivan,  and  May,  for 
house-breaking,  it  appeared  that  Jordan  and  Sullivan  accompanied  May,  who  was 
to  secrete  himself  in  the  house,  so  that  during  the  night  he  might  commit  the  rob- 
bery; and  that  the  door  being  latched,  they  assisted  him  in  gaining  admission,  by 
opening  an  umbrella  to  screen  him  from  observation  while  he  entered;  but  they 
went  away  soon  afler  he  got  in,  and  were  not  seen  near  the  place  again  until  after 
the  robbery  had  been  committed ;  it  was  held  that  as  Jordan  and  Sullivan  were 
present  ^t  the  commencement  of  ihe  transaction,  they  must  be  considered  as  guilty 
of  the  whole.  There  had  been  a  case  of  burglary  where  the  breaking  was  one 
night,  and  the  entry  the  next,  and  the  judges  had  decided  that  a  party,  who  was 
present  at  the  breaking,  and  not  present  at  the  entering,  was  guilty  of  the  whole, 
and  that  this  was  a  much  stronger  case  than  that.(^) 

An  indictment  for  house-breaking  is  good,  if  it  alleges  that  the  prisoner  broke 
and  entered  the  dwelling-house,  and  the  goods  of  A.  B.  "  in  the  said  dwelling-house 
then  and  there  being  found,  then  a.id  there  (omitting  ^in  the  said  dwelling-house,') 
feloniously  did  8teal."(A) 

The  same  accuracy  in  the  statement  of  the  ownership  and  situation  of  the  dwell- 
ing-house is  necessary  in  this  offence  as  in  burglary,  and  it  is  sufficient  to  refer  to 
the  authorities  on  these  subjects  collected  in  the  previous  chapter,  (t)  But  it  must 
be  remembered  that  any  error  in  these  matters  may  now  be  amended  under  the  14 
&  15  Vict.  c.  100,  s.  1.0) 

It  seems,  also,  that  questions  which  may  arise  upon  the  new  statute,  as  to  what 
shall  be  deemed  a  dwelling-house^  must  be  governed  by  the  same  rules  as  apply  to 
similar  questions  in  cases  of  burglary,  ^keeping  in  mind  the  enactment  before  p^.,. 
mentioned  as  to  buildings  within  the  curtilage.  A  chamber  in  one  of  the  ^ 
inns  of  Court  was  held  to  be  a  dwelling-house  within  the  repealed  statute,  39  Eliz. 
c.  15.(ife) 

(e)  I  Hale  522,  523,  526,  548;  2  Hale  352,  353;  1  Hawk.  P.  G.  C.  34,  as.  2,  3;  2  Hawk.  P. 
C.  c.  33,  8S.  88,  92 ;  Post.  108 ;  2  East  P.  C.  c.  16,  s.  68,  p.  631,  s.  72,  p.  636,  s.  75,  p.  638. 

(d)  Reg.  9.  Wenmooth,  8  Cox  G.  C.  348.  (e)  2  East  P.  G.  c.  16,  s.  75,  p.  639. 

If)  Rex  V.  Amier,  6  0.  &  P.  344  (25  E.  G.  L.  R.),  Park,  J.  A.  J. 

\lf)  Rex  o.  Jordan,  7  G.  &  P.  432  (32  E.  G.  L.  R.),  Gaselee,  J.,  and  Qurney,  B.  See  this 
case,  anUtj  p.  40.  « 

(A)  Reg.  V.  Andrews,  G.  k  M.  121  (41  E.  G.  L.  R.),  and  MS;,  G.  S.  G.,  Goleridge,  J.,  over- 
ruling  Reg.  v.  Smith,  2  M.  &  Rob.  115,  which  Goleridge,  J.,  said  Patteson,  J.,  was  himself 
since  satisfied  had  been  wronglj  decided. 

it)  See  particularly  Reg.  o.  Brookes  and  Reg.  ir.  Jackson,  arUe^  p.  48,  49. 
j)  See  the  clause  in  Evidence. 
k)  Rex  V.  Eyans,  Gro.  Gar.  473. 
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Upon  an  indictment  for  bnrglaTy  and  stealing,  if  it  be  proved  that  the  priBoner 
broke  and  entered,  but  not  in  the  night  time,  he  may  be  convicted  of  house- 
breaking if  any  goods  are  stolen. (/)  So  on  an  indictment  for  house-breaking,  if  it 
be  not  proved  that  the  prisoner  broke  into  the  house,  he  may  be  convicted  of  stealing 
therein  to  the  amount  of  £5,  if  in  fact  he  stole  goods  in  the  dwell ing-honse  to  that 
amount ;  and  if  the  value  of  the  things  stolen  were  under  £5,  he  may  be  convicted 
of  simple  larceny. 

Upon  the  trial  of  an  indictment  for  house-breaking  the  jury  may,  under  the  14 
&  15  Vict.  c.  100,  8.  9,  convict  the  defendant  of  an  attempt  to  commit  the  same, 
and  thereupon  he  may  be  punished  as  if  he  had  been  convicted  on  an  indictment 
for  such  attempt.(m)  But  they  can  only  convict  of  the  attempt  to  commit  the 
identical  offence  charged  in  the  indictment.  The  prisoner  was  indicted  for  breaking 
and  entering  the  dwelling-house  of  M.  Fowler,  and  stealing  therein  certain  articles, 
his  property.  On  the  11th  of  February  all  these  articles  were  safe  in  the  house  : 
on  the  19th  the  prisoner  and  another  man  were  seen  to  unlock  the  door  and  enter 
the  house :  the  witness  who  saw  this  and  another  person  went  to  the  house,  pushed 
open  the  door,  and  saw  the  prisoner  coming  down  stairs ;  the  other  man  came  out 
of  the  kitchen  and  escaped,  but  the  prisoner  was  secured  about  eighty  yards  from 
the  house,  and  on  him  nothing  was  found  except  a  skeleton  key,  with  which  he 
had  unlocked  the  door.  The  other  man  had  nothing  in  his  hand,  and  nothing  had 
been  taken  out  of  the  kitchen.  The  rooms  up  stairs  wore  all  in  confusion ;  indeed 
to  such  an  extent  as  to  make  it  quite  impossible  that  all  this  could  have  been  done 
by  the  prisoner  and  his  companion  during  the  time  they  had  been  in  the  house.  All 
the  articles  mentioned  in  the  indictment  were  missing,  and  all,  except  an  umbrella, 
had  been  taken  from  the  rooms  up  stairs.  The  jury  were  of  opinion  that  all  the 
articles  in  question  had  been  stolen,  but  by  whom  they  could  not  say,  before  the 
prisoner  so  broke  and  entered  the  house.  There  were  other  goods  of  the  prose- 
cutor's still  in  the  house,  which  might  have  been  taken.  The  jury  found  the 
prisoner  not  guilty  of  the  felony  charged,  but  guilty  of  breaking  and  entering  the 
house  and  attempting  to  steal  the  prosecutor's  goods.  Upon  a  case  reserved,  it  was 
held  that  the  conviction  was  wrong  under  the  14  &  15  Vict.  c.  100,  s.  9.  The 
word  "  attempt''  clearly  conveyed  with  it  the  idea  that  if  the  attempt  had  succeeded, 
the  offence  charged  would  have  been  committed,  and  therefore  the  prisoner  might 
have  been  convicted  if  any  of  the  things  mentioned  in  the  indictment  had  been  in 
the  house ;  but  attempting  to  commit  an  offence  was  clearly  different  from  intending 
to  commit  it.  An  attempt  must  be  to  do  that  which,  if  successful,  would  amount 
to  the  offence  charged ;  but  here  the  attempt  never  could  have  succeeded,  as  the 
articles  in  question  had  already  been  removed  from  the  house,  (n) 


*78]  *CHAPTKR  THE   FOURTH. 

OF  STEALING  IN  A  DWELLING-HOUSE,  ANY  PERSON  THEREIN  BEING  PUT  IN  FEAR. 

The  former  enactments  on  this  subject(a)  are  repealed,  and  by  the  24  &  25 
Vict.  c.  99,  s.  61,  *^  Whosoever  shall  steal  any  chattel,  money,  or  valuable  secu- 
rity (b)  in  any  dwelling-house,  and  shall  by  any  menace  or  threat  put  any  one  being 
therem  in  bodily  fear,  (c)  shall  be  guilty  'of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than  three  years— or  to  be  imprisoned 

(I)  Rex  V.  ComptOD,  3  0.  &  P.  418  (14  E.  G.  L.  fl.),  Gaselee,  J. 

{m)  See  the  section,  ante^  vol.  1,  p.  I. 

(n)  Reg.  V.  M'Pherson,  D.  k  B.  197. 

{a\  3  W.  &  M.  c.  29,  s.  I,  7  &  8  Geo.  4,  c.  29,  8.  12,  and  7  Will.  4,  and  1  Vict.  86,  s.  5. 

(b)  As  to  what  property  is  included  in  these  words,  see  sec.  l^postf  Larceny. 

(c)  The  words  in  the  7  ft  8  Geo.  4,  c.  29,  s.  12,  were,  ^'  anj  person  therein  being  put  in 
fear,"  which  might  be  without  anj  menace  or  threat.     0.  S.  G. 
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for  aD J  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confiDement."(cr) 

Principals  in  the  second  degree  and  accessories  before  the  fact  are  punishable 
like  principals  in  the  first  degree ;  and  accessories  after  the  fact  (except  receivers 
of  stolen  property)  are  liable  to  imprisonment  for  two  years,  by  sec.  98,  of  the 

Act."(0 

Sec.  53  prevents  any  building,  although  within  the  same  curtilage,  from  being 

deemed  part  of  the  dwelling-house,  unless  there  be  a  communication  between 
such  building  and  dwelling-house,  either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  one  to  the  other.  And  the  observations  in  the  pre- 
ceding chapter,  upon  questions  which  may  arise  as  to  what  shall  be  deemed  a 
dwelling-house,  will  apply  to  the  offence  now  under  consideration.  It  is  clear  that 
no  breaking  of  the  house  is  necessary  to  constitute  this  offence ;  and  it  should  seem 
that  property  might  be  considered  as  stolen  in  the  dwelling-house  within  the  meaning 
of  the  statute,  if  a  delivery  of  it  out  of  the  house  should  be  obtained  by  threats,  or 
an  assault  upon  the  house  by  which  some  person  therein  should  be  put  in  fear.(/) 
But  questions  of  difficulty  may  perhaps  arise  as  to  the  degree  of  fear  which  must 
be  excite  by  the  thief.  Where,  however,  the  prosecutor,  in  consequence  of  the 
threat  of  an  armed  mob,  fetched  provisions  out  of  his  house  and  gave  them  to  the 
mob,  who  stood  outside  the  door,  this  was  holden  not  to  be  stealing  in  the  dwelling- 
house.  (^). 

*The  3  Wm.  &  Mary,  c.  9,  enacted  that  every  person  who  should  felo-  p^^q 
nionsly  take  away  any  goods  or  chattel  being  in  any  dwelling-house,  the  owner  ^ 
or  any  other  person  being  therein  and  put  in  fear,  should  not  have  the  benefit  of 
clergy.  It  does  not  appear  to  have  been  expressly  decided  upon  that  statute  whether 
or  not  it  was  necessary  to  prove  the  actual  sensation  of  fear  felt  by  some  person  in 
the  bouse,  or  whether  fear  was  to  be  implied,  if  some  person  in  the  house  were  con- 
scions  of  the  fact  at  the  time  of  the  robbery.  But  it  was  suggest^^d  as  the  better 
opinion,. and  was  said  to  have  been  the  practice,  that  proof  should  be  given  of  an 
actual  fear  excited  by  the  fact  when  committed  out  of  the  presence  of  the  party,  so 
as  not  to  amount  to  a  robbery  at  common  law.(/i)  And  it  was  observed  that  where 
the  fact  was  committed  in  the  presence  of  the  party,  possibly  it  would  depend  upon 
the  particular  circumstances  of  the  transaction,  whether  fear  would  or  would  not  be 
implied ;  but  that  clearly  if  it  should  appear  that  the  party  in  whose  presence  the 
property  was  taken  was  not  conscious  of  the  fact  at  the  time,  the  case  was  not  within 
that  statute.(t)  The  time,  place,  and  circumstances  ought  to  be  considered  by  the  jury 
in  order  to  determine  whether  they  were  such  as  would  put  a  person  of  reasonably 
sound  mind  in  fear.  Upon  an  indictment  upon  the  7  &  8  Geo  4,  c.  29,  for  stealing 
in  a  dwelling-house,  a  person  therein  being  put  in  fear,  it  appeared  that  the  prose- 
cutor's wife,  about  eleven  at  night,  was  going  to  bed,  when  she  saw  the  prisoner 
under  the  bed,  in  which  her  husband  was  asleep,  and  she  immediately  screamed  out 
in  alarm,  on  which  the  prisoner,  without  offering  her  any  sort  of  violence,  or  saying 
anything,  passed  out  of  the  room ;  Tindal,  0.  J.,  told  the  jury  that  it  was  not  neces- 
sary there  should  be  any  violence  used;  but  if,  from  the  circumstances,  taking  into 
consideration  the  time  of  night,  and  the  place  where  the  prisoner  was  found,  a 
person  in  a  dwelling-house  was  put  in  fear  (those  circumstances  operating  on  a 
reasonably  sound  mind)  it  was  a  putting  in  fear  within  the  statute. (y) 

(ef  )  This  clause  is  taken  from  the  7  Will.  4,  and  1  Yict.  c.  86,  s.  5.  As  to  hard  labor, 
see  sec.  118  ;  as  to  solitary  confinement,  see  sec.  119  ;  and  as  to  sureties,  see  sec  117,  ante^ 
p.  67.     The  Act  does  not  extend  to  Scotland. 

(e)  See  antty  p.  67.     As  to  the  procedure  against  accessories,  see  vol.  1,  p.  67,  et  seq. 

(/)  See  Burglary,  ante,  p.  8,  and  2  East  P.  C.  c  16,  s.  55,  p.  623. 

Ig)  Reg.  V  Leonard,  Cheshire  Special  Com.  1842 ;  Arch.  C.  P.  340.  It  is  submitted, 
with  all  deference,  that  this  decision  i^  erroneous  ;  the  law  looks  on  an  act  done  under 
the  compulsion  of  terror  as  the  act  of  the  person  causing  that  terror  just  as  much  as  if  he 
had  done  it  actually  with  his  own  hands.  Any  asportation,  therefore,  of  a  chattel  under 
the  effects  of  terror  is  in  contemplation  of  law  the  asportation  of  the  party  causing  the 
terror. 

(A)  2  East  P.  C.  c.  16,  s.  71,  p.  635 ;  Rex  v.  Ktherington,  Id.  Ibid.  (i)  Id.  Ibid. 

(/)  Little's  case,  1  Lewin  201.  It  should  seem  that  this  case  would  not  come  within 
the  new  Act,  no  menace  or  threat  having  been  used.     See  note  (c),  antCj  p.  78.     C.  S.  Q. 
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Upon  sec.  45  of  the  Dew  Act,  which  relates  to  demandiag  any  property  '^  with 
menaces  or  by  force/'  it  has  been  held  that  the  menaces  must  be  of  such  a  nature 
and  extent  as  to  unsettle  the  mind  of  the  person  on  whom  they  operate,  and  to  take 
away  from  his  acts  that  element  of  free  voluntary  action  which  alone  constitutes 
consent ;  and  it  is  a  question  for  the  jury  whether  the  evidence  in  any  particular 
case  comes  within  that  principle. (A;)  There  is,  however,  a  marked  distinction 
between  the  two  sections.  Under  sec.  61,  not  only  must  menaces  be  used,  but  they 
must  put  some  one  *^  in  bodily  fear  ;'*  but,  under  sec.  45,  if  menaces  are  used  witli 
the  intent  there  specified,  no  one  need  be  put  in  fear. 

^Qf^-i  Higgins  and  Murphy  were  indicted  for  stealing  two  pistols  and  *a  watch  in  a 
-'  dwelling-house,  and  by  menaces  putting  J.  Lewellyn  and  J.  Evans,  Clerk,  then 
being  in  the  house,  in  bodily  fear ;  and  a  second  count  charged  them  with  stealing  in 
the  house  to  the  value  of  £5.  Higgins  pleaded  guilty.  The  prisoners  and  four  others 
went  to  the  house  in  the  evening,  some  of  them  having  their  faces  blackened,  and 
others  having  crape  over  their  faces.  Higgins  and  the  four  other  men  went  into 
the  house,  and  ordered  the  servant  boy  and  maid  to  sit  to  the  wall  with  their 
backs  to  them,  and  on  no  account  to  look  round.  A  lady  ran  to  the  rectory  for 
assistance,  and  the  Rev.  J.  Evans  ran  to  the  rescue,  and  was  caught  by  both 
shoulders  by  a  man,  who  said,  "  You  are  the  very  man  we  want,"  and  forced  him 
gently  forward,  without  hurting  him  or  trying  to  hurt  him,  to  the  front  door,  where 
he  was  received  by  a  man  with  crape  over  his  face  and  a  pistol  in  his  hand,  who 
made  him  sit  down  in  the  hall,  with  his  face  to  the  wall,  and  ordered  him  to  make 
no  noise.  There  he  found  by  his  side  two  or  three  more  of  his  neighbors,  who,  on 
coming  to  the  rescue,  had  been  caught  and  treated  in  the  same  way.  In  the  mean- 
time some  other  of  the  robbers  ransacked  the  house,  and,  when  that  was  done,  Mr. 
Evans  was  taken  into  the  dairy,  and  three  men,  with  pistols  in  their  hands,  taking 
him  for  the  master  of  the  house,  required  him  to  tell  where  the  money  was.  He 
said  he  was  a  stranger.  One  of  them  proceeded  to  search  his  pockets;  another 
said,  ^^  Blow  out  his  brains,  and  do  not  waste  time."  He  was  a  little  frightened  at 
this,  and  at  the  sight  of  the  pistols.  His  pockets  were  searched,  and  £20  taken 
from  him.  Murphy  had  admitted  that  he  was  at  the  robbery,  but  that  he  merely 
met  the  parties  outside,  and  handed  them  to  the  front  door,  and  denied  that  he  knew 
of  the  violence  or  the  robbery  of  Mr.  Evans,  and  said  that  he  had  told  the  others 
that  if  they  hurt  any  one  he  would  leave  them.  Two  pistols  and  a  watch  were 
stolen  from  the  house.  Lewellyn,  the  servant,  said  he  was  not  alarmed  when  he 
was  put  against  the  wall.  Williams,  J.,  ^^The  question  is,  whether  Murphy  took 
such  a  part  as  to  be  responsible  for  the  acts  of  the  others.  If  you  think  he  was  one 
of  the  party  who  went  to  rob,  and  was  there  standing  at  the  door  to  render  assist- 
ance, then  he  is  responsible  for  the  robbery  equally  with  the  persons  actually  taking 
the  money ;  so  if  their  common  purpose  was  by  their  conduct  to  inspire  terror,  then 
the  prisoner  is  responsible  for  the  acts  of  the  others.  If  you  think  there  was  a 
common  purpose  to  rob,  you  will  say  so ;  and  if  you  think  there  was  a  common  pur- 
pose to  use  threats,  you  will  say  so.  As  to  the  first  question,  to  which  the  second 
count  applied,  there  cannot  be  any  doubt,  if  you  believe  the  evidence.  Then  as  to 
the  firat  count,  the  prisoner's  own  statement  put  it  beyond  a  doubt  that  the  plan 
was  to  put  the  persons'  faces  to  the  wall.  You  will  say  whether  that  is  nut  an 
intention  to  obtain  money  by  threats.  Then  comes  the  question  whether  the  per- 
sons were  not  put  in  bodily  fear.  The  threat  to  blow  out  Mr.  Evans's  brains  was 
done  outside  the  house.  That  alone  is  not  sufficient  within  the  words  of  the  statute ; 
but  it  is  a  circumstance  from  which  you  may  infer  the  line  of  conduct  within  the 
house.  You  cannot  doubt  that  such  conduct,  and  the  use  of  such  language,  must 
inspire  fear,  however  unwilling  the  witnesses  may  be  to  admit  they  were  terrified."(0 
*It  was  decided  upon  the  3  Wm.  &  Mary,  c.  9,  that  the  indictment  must 


*81] 


expressly  allege  that  some  person  in  the  house  was  put  in  fear  by  the  prisoner. 


The  form  was  (after  stating  a  stealing  of  goods  in  the  dwelling-house  of  one  J.  6.), 

(k)  Reg.  V.  Walton,  L.  k  G.  288  ;  9  Cox  C.  G.  268.    See  this  case,  post. 

(I)  Reg.  V.  Murphj,  6  Cox  G.  G.  340.  It  is  not  elated,  but  it  is  presumed,  that  the  pis- 
tols and  watch  were  worth  £5,  and  that  the  money  stolen  ftom  Mr.  Evans  was  not  taken 
into  account. 


CHAP,  v.]  Op  Stealing  in  a  Dwelling-house.  81 

*'he  the  said  J.  G.,  and  one  M.  E.,  and  one  M.  G-.,  the  wife  of  the  said  J.  G.,  then 
being  in  the  said  dwelling-hoase,  and  being  put  in  fear  therein ;''  and,  on  the  first 
consideration  of  the  case,  most  of  the  judges  inclined  to  think  that  the  indictment 
was  good,  in  pursuing  the  words  of  the  statute ;  but  they  ultimately  agreed  that  the 
prisoners  were  entitled  to  their  clergy  for  the  defect  in  the  indictment,  in  not 
stating  that  the  persons  in  the  house  were  put  in  fear  hy  the  prisoner. (m)  But  in 
this  case  the  judges  held,  that  the  prisoners  were  properly  convicted  of  the 
larceny,  (n) 

So  where  a  prisoner  was  indicted  for  house-breaking  and  stealing  in  the  house 
goods  of  more  than  five  shillings  value,  and  the  indictment  did  not  state  whether 
any  person  was  in  the  house,  the  judges  were  unanimously  of  opinion  that  although 
clergy  was  taken  away  equally,  whether  any  person  was  in  the  dwelling-house  or 
not,  the  property  stolen  being  above  five  shillings  in  value,  (either  under  the  39 
Eliz.  c.  15,  or  the  .S  Wm.  &  Mary,  c.  9,  s  1),  yet  the  indictment  ought  to  show 
upon  what  charge  the  case  was  founded,  otherwise  the  prisoner  could  not  have  the 
means  of  knowing  as  he  ought,  which  charge  he  was  to  meet,  and  that  the  prisoner 
was  therefore  entitled  to  his  clergy.(o) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence;  and  there- 
upon the  prisoner  may  be  punished  as  if  he  had  been  convicted  on  an  indictment 
for  such  attempt,  (jp) 

An  indictment  for  attempting  to  steal  goods  ki  a  dwelling-house  described  them 
simply  as  '^  the  goods  and  chattels  of  T.  Roe :"  and  on  a  case  reserved  it  was  held 
good.  Where  an  indictment  charges  an  actual  stealing,  the  goods  must  be  speci- 
fied ;  but  where  an  attempt  to  steal  only  is  charged,  it  is  not  necessary  to  specify 
the  goods,  for  it  cannot  be  said  beforehand  what  the  prisoner  intended  to  steal. (j^p) 


♦CHAPTER  THE  FIFTH.  [*82 

OF  STEALINO  IN  A  DWELLING-HOUSE  TO  THE  VALUE  OF  FIVE  POUNDS  OR  MORE. 

The  former  enactments  on  this  subject(a)  are  repealed ;  and  by  the  24  &  25 
Tict.  c.  96,  8.  60,  '*  Whosoever  shall  8t«al  in  any  dwelling-house  any  chattel,  money, 
or  valuable  security.(6)  to  the  value  in  the  whole  of  five  pounds  or  more,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years. — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  oonfinement."(c) 

Principals  in  the  second  degree  and  accessories  before  the  fact  are  punishable  like 
principals  in  the  first  degree )  and  accessories  after  the  fact  (except  receivers  of 
stolen  property)  are  liable  to  imprisonment  for  two  years ;  by  s.  98  of  the  Act.(e£) 

(m)  Rex  V.  EtheringtoD,  2  Leach  671 ;  2  East  P.  C.  c.  16,  a.  71,  p.  635,  in  which  last 
authority  it  is  said,  that  the  judges  came  to  their  conclusion,  upon  being  referred  to  some 
precedents  of  Indictments  for  burglary,  in  which,  to  oust  the  offenders  of  their  clergy  in 
case  of  their  standing  mute  or  challenging  more  than  twenty,  they  were  charged  with  put- 
ting persons  in  fear  who  were  in  the  houses  (within  1  Edw.  6,  c.  12),  and  also  to  some 
other  books  and  precedents. 

(n)  2  Leach  673. 

io)  Rex  0.  .Marshall,  R.  k  M.  0.  G.  R   158. 

\p)  See  the  section,  ante^  vol.  1,  p.  1. 

(pp)  Reg.  V.  Johnson,  10  Cox  C.  C.  13;  L.  k  C.  489. 

fa)  12  Anne  c.  7  ;  7  &  8  Geo.  4,  c.  29,  s.  12,  and  9  Geo.  4,  c.  55,  s.  12  (I.). 
h)  As  to  what  property  is  included  in  these  words,  see  sec.  l^posU  Larceny, 
e)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  12,  and  9  Geo.  4,  c.  55,  s.  12  (!.). 
As  to  hard  labor,  see  sec.  118 ;  as  to  solitary  confinement,  see  sec.  119;  and  as  to  sureties, 
see  sec.  117,  ante^  p.  67.    The  Act  does  not  extend  to  Scotland. 

{d)  See  antt^  p.  67.    As  to  the  proceedings  against  accessories,  see  vol.  1,  p.  67,  et  teq, 
VOL.    II. — ^5 
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AccordiDp:  to  the  construction  put  upon  the  12  Anne,  c.  7  (which  related  to  a 
stealing  of  this  kind  to  the  value  of  forty  shillings),  the  dwelling-house  must  be  one 
in  which  burglary  might  be  committcd.(e)  But  with  respect  to  buildings  within 
the  curtilage,  the  24  &  25  Vict.  c.  96,  s.  53,  enacts,  that  no  building,  although 
within  the  same  curtilage  with  the  dwelling-house  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house,  for  any  of  the  purposes  of  this  Act,  unless 
there  shall  be  a  communication  between  such  building  and  dwelling-house,  either 
immediate  or  by  means  of  a  covered  or  inclosed  passage  leading  from  the  one  to  the 
other.  (/) 

The  repealed  statute  of  1 2  Anne,  ousted  of  clergy  every  person  who  should  feloni- 
ously steal  any  money,  goods,  &c.,  of  the  value  of  forty  shillings  or  more,  being  in 
ani/  dwelling-house  ;  the  recent  statute  enacts,  that  if  any  person  shall  steal  in  any 
ilwelling-home  any  chattel,  &c. ;  but  it  has  been  construed  upon  the  same  principle, 
and  considered  as  intended  to  give  greater  security  only  to  property  deposited  in  a 
house,  so  as  to  be  under  the  protection  of  the  house,  and  not  to  property  about  the 
person  of  the  party  from  whom  it  is  stolen.  It  may  be  useful,  however,  to  notice 
,1^00-1  some  of  the  cases  decided  upon  the  repealed  statute.  It  was  decided  upon 
^  *that  statute  that  its  provisions  did  not  extend  to  a  stealing  in  a  man's  own 
house ;  on  the  ground  that  the  statute  was  not  intended  to  protect  property,  which 
might  happen  to  be  in  a  house,  from  the  owner  of  the  house,  but  from  the  depreda- 
tions of  others.(^)  And,  upon  the  same  principle,  where  it  appeared  that  the 
prisoner  was  a  married  woman  and  had  stolen  the  property  in  th^  dwelling-house 
of  her  husband,  it  was  holden  that  she  could  not  be  convicted  of  the  capital  part  of 
the  charge,  as  the  house  of  the  husband  must  be  construed  to  be  her  house  also: 
and  she  was  therefore  found  guilty  only  of  the  simple  larceny.(A)  But  where  an 
indictment  charged  the  prisoner  with  stealing  in  his  own  house  various  chattels 
above  the  value  of  five  pounds,  and  the  prisoner  was  convicted,  the  question  was  re- 
served whether  the  offence  amounted  to  that  of  stealing  to  the  value  of  five  pounds 
in  the  dwelling-house  (the  house  being  that  of  the  prisoner  himself),  or  only  to  a 
charge  of  simple  larceny,  in  order  to  determine  what  sentence  woula  be  legsJ,  and 
the  judges  all  thought  the  conviction  for  the  whole  offence  right.(i)  But  a  lodger 
who  invited  a  man  to  his  room,  and  there  stole  his  goods  to  the  value  of  forty 
shillings,  when  not  about  his  person,  was  holden  liable  to  be  found  guilty  of  stealing 
in  the  dwelling-house  under  that  statute ;  the  goods  of  a  lodger's  guest  being  under 
the  protection  of  the  dwelling-house.  The  prisoner  lodged  at  Wakefield's,  and 
having  invited  the  prosecutor  to  sleep  in  his  room,  stole  the  prosecutor's  watch 
whilst  it  was  hanging  at  the  bed's  head ;  and  he  was  convicted  of  stealing  to  the 
value  of  forty  shillings  in  the  dwelling-house  of  Wakefield ;  [neither  Wakefield  nor 
any  of  his  family  knew  of  the  prosecutor's  being  there ;  so  that  he  was  the  guest  of 
the  prisoner,  and  it  was  doubted  whether  the  prisoner  was  not  to  be  considered  as 
the  owner  of  the  house  with  respect  to  the  prosecutor ;  but]  upon  a  case  reserved, 
seven  judges  against  three  held  the  conviction  right. (y)  If  a  person  go  to  bed 
leaving  a  watch  on  the  table  in  the  room,  and  it  is  stolen  while  he  is  asleep,  this  is 
a  stealing  in  the  dwelling-house.  Upon  an  indictment  for  stealing  in  the  dwelling- 
house  under  the  7  &  8  Geo.  4,  it  appeared  that  the  prosecutor  had  gone  with  the 
prisoner,  who  was  a  prostitute,  to  a  house,  where  they  were  shown  into  a  room,  for 
which  he  paid ;  he  fastened  the  door,  and  put  his  watch  in  his  hat,  which  he  placed 
upon  a  table,  and  then  went  to  bed  with  the  prisoner,  and  went  to  sleep,  and  she, 

(«)  2  East  P.  C.  c.  16,  s.  81,  p.  644 ;  Davies's  alias  Silk's  case,  anUj  p.  22  ;  and  other  cases 
cited  in  the  Chapter  on  Burglary ^  ante^  p.  15,  et  seq. 

(/)  See  ante^  p.  16,  et  teq. 

\g)  Rex  V.  Thompson,  1  Leach  338  ;  2  East  P.  C.  c.  16,  s.  81,  p.  644. 

(A)  Gould's  case,  1  Leach  217 ;  2  East  P.  0.  c.  16,  s.  81,  p.  644,  in  which  last  book  it  is 
said  that  the  prisoner  was  the  mistress  of  a  brothel,  and  stole  the  money  from  a  sailor 
who  lodged  in  her  husband's  house. 

(i)  Reg.  V.  Bowden,  2  M.  C.  C.  R.  285.  In  1  C.  &  K.  147  (47  E.  C.  L.  R.),  it  is  stated  that 
the  facts  were  that  the  prosecutor  had  left  a  box  of  Jewelry  goods  in  the  prisoner's  house 
which  the  prisoner  stole. 

(j)  Rex  V.Taylor,  MS.,  Bayley,  J.,  and  R.  &  R.  418.  I  have  inserted  the  statement 
between  the  brackets  from  R.  k  R.     C.  S.  G. 
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while  he  was  asleep,  stole  the  watch ;  it  was  suggested  that  this  was  not  a  case 
within  the  stntute,  as  the  property  was  not  under  the  protection  of  the  house,  which 
was  essential  to  support  the  indictment,  but  under  the  protection  of  the  person  of 
the  prosecutor.  Farke,  B.,  and  Patteson,  J.,  having  considered  the  point  and 
looked  into  the  cases,  said  that  the  preceding  case  was  an  authority  in  support  of 
the  indictment;  they  therefore  were  of  opinion  that  under  the  circumstances,  and 
the  prosecutor  having  *been  asleep  when  the  watch  was  taken  by  the  prisoner,  t-^qa 
it  was  sufficiently  under  the  protection  of  the  house  to  bring  it  within  the  ^ 
statute.(>fc)  So  if  one,  on  going  to  bed,  put  his  clothes  and  money  by  the  bedside, 
these  are  under  the  protection  of  the  dwelling-house,  and  not  of  the  person ;  there- 
fore a  party  stealing  them  was  held  rightly  convicted  on  an  indictment  for  stealing 
in  a  dwelling-house ;  and  the  question  whether  goods  are  under  the  protection  of 
the  dwelling-house,  or  in  the  personal  care  of  the  owner,  is  a  question  for  the  Court 
and  not  for  the  jury.(^)  But  if  a  person  put  money  under  his  pillow,  and  it  is 
stulen  while  he  is  asleep,  this  is  not  a  stealing  of  money  in  the  dwelling-house  within 
the  meaning  of  the  Act.  Thus,  where  money  was  stolen  from  under  the  pillow  of 
a  person  sleeping  in  a  dwelling-house,  it  was  held,  that  the  case  was  not  within  the 
repealed  statute.(m)  So  where  a  guest,  when  in  bed  at  an  inn,  placed  his  small 
clothes  containing  his  money  under  his  head  and  they  were  stolen,  and  the  indict- 
ment was  on  the  12  Anne,  o.  y,  for  stealing  to  the  amount  of  forty  shillings  in  the 
dwelling-house,  it  was  held  that  the  property  having  been  thus  taken  under  the 
party's  personal  protection,  it  was  no  longer  under  the  protection  of  the  house  (n) 
But  property  left  at  a  house  and  delivered  to  the  occupier  under  the  supposition 
that  it  was  for  one  of  the  persons  in  the  house,  was  considered  to  be  entitled  to  the 
protection  of  the  house,  and  the  stealing  of  it  to  the  value  of  forty  shillings  to  be 
within  that  statute.  Two  boxes,  belonging  to  a  Mrs.  Douglas,  who  lodged  at  38,  in 
Rupert  Street,  were  delivered  at  No.  33  in  the  same  street,  where  the  prisoner 
lodged,  by  a  porter  from  the  Green  Man  and  Still  (but  whether  by  accident  or 
collusion  with  the  prisoner  was  not  proved,  as  the  porter,  though  called  upon  his 
recognizance,  did  not  appear),  and  the  ^ccupier  of  the  house.  No.  33,  took  them  in 
and  paid  the  porterage,  supposing  them  to  be  for  the  prisoner,  whose  name  she  did 
not  know,  as  he  had  recently  taken  his  lodgings  with  her.  Shortly  aftei  wards  when 
the  prisoner  came  she  told  him  of  the  arrival  ot*  the  boxes,  and  of  the  porterage  she 
had  paid,  when  he  said  it  was  all  right  and  he  would  pay  her  again.  The  boxes 
were  put  into  his  room,  and  he  went  out  two  or  three  times  in  the  course  of  the 
evening,  carrying  bundles  each  time,  and  when  he  went  out  the  last  time  he  did  not 
return  again.  The  boxes  were  found  entirely  ransacked.  The  jury  found  the 
prisoner  guilty,  but  upon  a  doubt  whether  these  goods  were  sufficiently  under  the 
protection  of  the  house  to  bring  the  case  within  the  statute,  the  point  was  submitted 
to  the  judges,  who  held  that  the  goods  were  *under  the  protection  of  the  rjitoe 
dwelling-house,  and  that  the  capit-al  conviction  was  therefore  proper.(o)  *- 

In  a  case  upon  the  same  statute,  where  the  indictment  was  for  stealing  a  bank- 
note of  the  value  of  £25,  in  the  dwelling-house  of  one  C.  M.  Adams,  it  appeared 
that  the  prisoner  was  a  lodger  in  Mrs  Adams's  house,  and  that,  on  the  day  on  which 
the  offence  was  committed,  she,  wanting  to  get  the  note  changed,  sent  her  servant 

.  {k)  Rex  V.  Hamilton,  8  C.  &  P.  49  (34  E.  C.  L.  R.),  Parke,  B.,  and  Pattesou,  J.  It  is 
said  in  a  note  to  this  case,  ''  it  would  appear  that  had  the  prosecutor  been  awake  instead 
of  asleep,  in  Taylor's  case,  the  property  was  sutficiently  within  his  personal  control  to 
render  the  stealing  of  it  a  stealing  from  the  person ;"  but  it  is  not  stated  in  the  report  of 
Rexv.  Taylor  that  the  prosecutor  was  asleep,  though  probably  that  might  be  the  case.  C. 
S.  G. 

(/)  Rex  V.  Thomas,  Carr.  Supp.  295,  3d  edit.  C.  R. 

(m)  Anonymous,  2  Stark.  C.  P.  467  (3  E.  C.  L.  R.),  note  (a),  Chambre,  J.  Mr.  Starkie 
adds,  "  but  Ward  was  convicted  and  received  sentence,  of  death  in  a  similar  case,  eor. 
Bayley,  J.,  Lancaster  Sum.  Ass.  1814.  Note^  Ward  was  a  guest  at  an  inn."  See  the  next 
note.     C.  S.  G. 

(n)  Rex  V,  Cballenor,  Dick.  Q.  S.  245,  5th  edit.,  Park,  J.  A.  J.,  who  said  that  Ward's 
case  (see  the  last  note),  held  to  the  contrary,  might  have  turned  on  some  peculiar  circum- 
stances. 

(6\  Rex  ».  Carroll,  R.  k  M.  C.  C.  R.  89.  See  Rex  r.  Mucklow,  R.  k  M.  C.  0.  R.  160,/»oa<, 
tiU  Larceny. 
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with  it  to  his  apartments,  to  request  him  to  give  her  chaoge  for  it;  when  the  pri- 
soner after  examining  his  purse,  and  saying  that  he  had  not  gold  enough  about  him 
for  the  purpose,  but  that  he  would  go  to  his  bankers  and  get  it  changed,  left  the 
house  with  the  note  in  his  hand,  and  never  returned.  Upon  these  facts  a  question 
arose,  whether  the  case  was  within  the  statute,  which  was  considered  as  having  been 
made  to  protect  such  property  as  might  be  deposited  in  the  hoiise,  and  not  property 
which  was  on  the  person  of  the  party :  and  the  point  having  been  daved  for  the 
opinion  of  the  judges,  they  were  pf  opinion  that  the  case  was  not  within  that  stat- 
ute.(/>)  And,  upon  the  same  principle,  where  a  person,  in  possession  of  a  large 
sum  of  money,  was  deluded  by  a  ring-dropper,  who  pretended  to  have  found  a  purse, 
to  go  into  a  public-house,  and  share  its  contents,  and  there  induced  to  lay  his  money 
on  the  table,  when  the  ring-dropper  immediately  took  up  the  money,  and  carried  it 
oflf,  it  was  decided,  upon  reference  to  the  judges,  that  the  case  was  not  within  that 
statute.  A  majority  of  them  were  of  opinion  that,  in  order  to  bring  a  case  within 
that  statute^  the  property  stolen  must  be  under  the  protection  of  the  house,  and  de- 
posited therein  for  safe  custody,  as  the  furniture,  plate,  or  money  kept  in  the  house, 
and  not  things  immediately  under  the  eye,  or  personal  care  of  some  one  who  hap- 
pened to  be  in  the  house.(^) 

Another  poiot  was  decided  upon  the  statute  of  Anne,  namely,  that  it  was  neces- 
sary the  stealing  should  be  to  the  amount  of  forty  shillings  at  one  time;  it  being  a 
rule  that  a  number  of  distinct  grand  larcenies  cannot  be  added  together,  so  as  to 
constitute  a  capital  offence.  Thus,  where  the  evidence  was  that  the  prisoner  was 
the  servant  of  the  prosecutor,  and  had,  at  different  times,  purloined  his  master's 
property  to  a  very  considerable  amount,  but  it  did  not  appear  that  he  had  ever  taken 
to  the  amount  of  forty  shillings  at  any  one  particular  time ;  the  Court  held  that  the 
case  was  not  within  the  statute.  They  said,  that  the  property  must  be  stolen  to 
the  amount  of  forty  shillings  at  one  and  the  same  time :  and  that  the  several  values 
of  different  portions  of  property,  stolen  at  different  times,  could  not  be  added  to- 
gether for  the  purpose  of  making  the  offence  capital,  they  being  in  fact  different 
and  independent  acts  of  stealing. (r)  But  where  property  was  stolen  at  one  time  to 
*RR1  ^^^  amount  of  forty  shillings,  and  a  fart  of  it  only,  not  ^amounting  to  forty 
^  shillings,  was  found  upon  the  prisoner,  and  produced  at  the  trial,  the  Court 
left  it  to  the  jury  to  say  whether  the  prisoner  had  not  stolen  the  rest  of  the  things 
which  the  prosecutor  lost,  as  well  as  those  which  had  been  produced. (<) 

If  a  prisoner  stole  a  number  of  different  articles,  amounting  together  to  the  value 
of  five  pounds,  and  took  them  all  out  of  the  house  at  one  and  the  same  time,  this 
was  an  offence  within  the  7  &  8  Geo.  4,  c.  29,  s.  12,  although  they  were  stolen  in 
the  dwelling-house  at  different  times.  Upon  an  indictment  for  stealing  lace  in  the 
dwelling-homte  to  more  than  the  value  of  £5,  it  appeared  that  the  prisoner  sent  the 
lace,  which  was  in  several  distinct  pieces,  in  a  parcel  from  his  master's  shop,  and  no 
one  piece  of  lace  was  worth  £5;  it  was  suggested  that  in  /avorem  vitse  the  judge 
woj^ld  take  it  that  the  pieces  of  lace  might  have  been  stolen  at  different  times. 
Boiiand,  B.,  ^^  I  cannot  assume  that  to  have  been  so ;  we  find  that  the  lace  is  all  sent 
in  one  parcel,  and  all  brought  out  of  the  prosecutor's  house  at  once;  and  unless  you 
give  some  evidence  to  show  that  it  was  stolen  at  different  times,  you  do  not  raise 
vour  point ;  but  even  if  you  did,  I  should  think  it  would  be  of  no  avail ;  for  on  the 
last  Winter  Circuit  it  appeared  that  a  person  at  Brighton  stole  goods  in  the  same, 
way  that  you  wish  me  to  suppose  that  this  person  did ;  for  it  was  shown  that  he 
stole  the  articles,  one  or  two  at  a  time,  and  under  the  value  of  £5,  but  that  he  car- 
ried them  out  of  his  master's  house  all  together,  the  articles  amounting  in  all  to 

{p)  CampbeU's  case,  2  Leach  564;  2  East  P.  C.  c.  16,  s.  82,  p.  644,  645. 

(q)  Owen's  case,  1  Hawk.  P.  C.  c.  36.  Of  Larceny  from  the  Dwelling 'hou9e^  s.  6  ;  2  Leach 
572  ;  2  East  P.  C.  c.  16,  s.  82,  p.  645.  And  the  same  point  was  again  decided  in  Castle- 
dine's  case,  0.  B.  Oct.  1792,  which  was  also  referred  to  the  judges  ;  and  again  in  Watson's 
case.  iSee  2  Leach  574,  note  (a) ;  2  Leach  640 ;  2  East  P.  G.  c.  16,  s.  82,  p.  645,  646,  and 
8.  107,  p.  680,  681. 

(r)  Petric's  case,  1  Leach  294. 

(s)  Hamilton's  case,  1  Leach  348.  The  jury  found  the  prisoner  guilty  of  stealing  goods 
in  the  dwelling-house  to  the  value  of  forty  shillings. 
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more  than  £5  value,  and  Garrow,  B.,  after  much  consideration,  held  that  as  the 
articles  were  all  brought  out  of  the  house  together,  it  was  a  capital  oiFence."(<) 

^8  in  cases  of  burglary,  so  in  indictments  for  this  oflfence,  the  name  of  the  owner 
of  the  house  should  be  correctly  stated  in  the  indictment ;  as  a  material  variaDce  in 
this  respect  will  be  fatal  to  the  capital  part  of  the  charge.  Thus,  where  an  indict- 
ment upon  the  statute  of  Anne  stated  the  dwelling-house  to  belong  to  one  J.  Snox- 
all,  and  upon  the  evidence  it  appeared  that  it  was  not  his  house,  it  was  holden  that 
the  prisoner  could  not  be  convicted  upon  that  statute  ;(m)  and  it  was  holden  to  be  a 
variance  fatal  to  the  capital  part  of  an  indictment  upon  the  same  statute  where  the 
house  was  stated  to  belong  to  S.  Lunns,  and  it  appeared  on  the  evidence  that  the 
proper  name  was  S.  London. (y) 

Where  the  place  is  material,  the  place  stated  as  venue  is  to  be  taken  to  be  the 
true  place;  therefore,  in  an  indictment  for  stealing  in  a  dwelling-house,  if  it  is  not 
expressly  stated  where  the  dwelling-house  is  situated,  it  shall  be  taken  to  be  situated 
at  the  place  named  by  way  of  venue.  The  prisoner  was  convicted  upon  an  indict- 
ment, which  stated  that  the  prisoner  at  Liverpool,  in  the  county  aforesaid,  one  coat 
of  the  value,  &c.,  in  the  dwelling-house  of  W.  T.,  then  and  there  being,  then  and 
there  feloniously  did  *8teal,  &c.,  but  a  doubt  having  occurred  whether  the  ^,^017 
situation  of  the  house  was  sufficiently  described,  and  whether  the  indictment  *- 
ought  not  to  have  stated  "in  the  dwelling-house  of  W.  T.  there  sittiate,**  the  point 
was  submitted  to  the  judges,  who  held  that  the  indictment  showed  sufficiently  that 
the  house  was  situate  at  Liverpool,  and  that  the  conviction  was  therefore  proper. "(?c) 

Where  an  indictment  for  stealing  in  the  dwelling-house  set  out  a  variety  of 
articles,  with  a  certain  value  to  each,  but  no  one  of  them  to  the  value  of  £5 ;  the 
value  of  all  was,  however,  more  than  £5.  but  there  was  no  distinct  allegation  that 
the  articles  were  of  the  value  of  £5  ;  it  was  objected  that  there  ought  to  have  been 
a  substantive  allegation  that  the  goods  were  of  that  value,  in  order  to  bring  the  case 
within  the  enactment;  but  the  objection  was  overruled. (x) 

In  ascertaining  the  value  of  the  articles  stolen  the  jury  may  use  that  general 
knowledge  which  any  man  can  bring  to  the  subject,  but  if  it  depends  on  any  par- 
ticular knowledge  of  the  trade,  the  juryman  must  be  sworn.  On  an  indictment 
for  stealing  a  watch  and  seals  of  the  value  of  £7,  a  witness  having  sworn  that  the 
property,  in  his  opinion,  was  worth  that  sum,  the  jury  inquired  if  they  were  at 
liberty  to  put  a  vaJue  on  the  property  themselves ;  Parke,  B.,  "  If  a  gentleman  is 
in  the  trade  he  must  be  sworn  as  a  witness ;  that  general  knowledge  which  any  man 
can  bring  to  the  subject  may  be  used  without;  but  if  it  depends  upon  any  know- 
ledge of  the  trade,  the  gentleman  must  be  sworn.'Yy) 

Upon  an  indictment  for  stealing  in  a  dwelling-house  to  the  amount  of  £5,  it 
appeared  that  Jeflferics,  the  servant  of  the  prosecutor,  and  Bryant  had  agreed  to 
rob  the  prosecutor's  house,  and  in  pursuance  of  this  agreement,  Jeffiiries  left  a  door 
of  the  house  open  in  order  that  Bryant  might  enter  thereby  and  commit  the  robbery, 
which  he  accordingly  did  about  twenty  minutes  after  Jeffcries  had  left  the  door 
open,  and  m  the  absence  of  Jeffcries ;  it  was  contended  that  as  JeflFeries  might 
have  been  convicted  as  a  principal  if  the  indictment  had  been  for  house- 
breaking(2r)  he  might  be  considered  as  a  principal  in  stealing  the  property  in  the 
dwelling-house ;  for  the  form  of  the  indictment  could  make  no  diflference  in  the 
question  whether  Jefferies  was  a  principal  in  committing  the  larceny;  but  it  was 
held  that  he  could  not  be  convicted  on  this  indictment. (a) 

(t)  Rex  V,  Jones,  4  C.  &  P.  217  (19  E.  C  L.  R.),  Holland,  B.  The  decision  seems  clearly 
correct ;  for  as  long  as  the  goods  were  in  the  owner's  house  they  were  in  his  possession, 
and  the  removal  from  the  house  was  a  new  larceny  of  all.  See  Rex  v.  Dyer,  2  East  P.  C. 
c.  16,  8   154,  p.  767,  768,  and  Rex  v.  Atwell,  Ibid.     C.  S.  G. 

(»)  White's  case,  1  Leach  252,  ante,  p.  47. 

(v)  ifroodward's  case,  1  Leach  253,  note  (a),  and  see  other  cases,  anttj  p.  46. 

(w)  Rex  V,  Napper,  R.  k  M.  C.  C.  R.  44.  See  Rex  t;.  Richards,  1  M.  &  Rob.  177,  ante, 
p.  48. 

iz)  Reg.  V,  Stonehouse,  1  Cox  C.  C  69,  Gurney,  B. 
y)  Rex  V.  Rosser,  7  C.  &  P.  648  (32  B.  C.  L.  R.),  Parke,  B.,  and  Vaughan,  J. 
z)  Rex  V.  Jordan,  7  C.  &  P.  432  (32  E.  G.  L.  R.),  ante,  p.  40. 
(a)  Reg.  V.  Jefferies  and  Bryant,  Gloucester  Spr.  Ass.  1848,  MSS.,  G.  S.  G. ;  3  Cox  C.  C. 
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In  this,  as  in  most  oti:er  offencen,  any  one  of  the  several  persons  may  be  f^und 
guihy  upon  an  indictment  charging  them  with  a  joint  offence.  But  they  cannot 
be  found  guilty  separately  of  separate  parts  of  the  charge,  and  if  they  be  so  found 
guilty  separately,  a  pirdon  must  be  obtained,  or  nolle  prosequi  entered,  as  to  the 
one  who  stands  second  upon  the  verdict,  before  judgment  can  be  given  against  the 
:iEiQ-i  « ther.  Thus,  where  Hempstead  and  Hudson  were  *indicted  upon  the  statute 
^  of  Anne  for  stealing  in  the  dwelling-house  to  the  value  of  £6  10«.,  and  the 
jury  found  Hempstead  guilty  as  to  part  of  the  articlcc  of  the  value  of  £6,  and 
Hudson  guilty  as  to  the  residue ;  the  judges  upon  a  case  reserved,  held  that  judg- 
ment could  not  be  given  against  both,  but  that  upon  a  pardon  or  nolle  prosequi,  as 
to  Hudson,  it  might  be  given  against  Hempstead.(6; 

Where  a  prisonep"was  indicted  for  robbery  in  a  house,  or  burglary  and  stealing 
of  goods,  and  the  evidence  proved  a  larceny  committed  in  the  dwelling-house  to 
the  amount  of  forty  shillings,  it  was  held  that  he  might  be  acquitted  of  the  robbery 
and  burglary,  and  found  guilty  upon  the  statute  of  Anne,  although  there  was  no 
special  count  upon  the  statute  in  trie  indictment,  (c) 

So,  upon  an  indictment  for  burglary  and  stealing  to  more  than  the  amount  of 
£5,  the  prisoner  may  be  acquitted  of  the  burglary,  and  found  guilty  of  stealing  in 
the  dwelling-house  to  the  amount  of  £5.(^) 

Where  an  indictment  charged  the  prisoners  in  the  first  count  with  stealing  in 
the  dwelling-house  of  A.,  the  moneys  and  goods  of  A.  above  the  value  of  five 
pounds,  and  in  the  second  count  with  simple  larceny  of  moneys  and  goods  (not 
^'^  other'*  moneys,  &c.)  of  the  said  A.,  describing  them  precisely  in  the  same  way  as 
in  the  first  count,  and  not  using  the  word  ^'afterwards;'  and  'the  plea  was  not 
guilty  of  tlie  premises ;  and  the  jury  process  was  to  try  whether  the  prisoners  were 
guilty  o/  the  felony  aforesaid;  and  the  verdict  was  that  the  prisoners  were  guilty 
of  the  felony  aforesaid  as  by  the  indictment  aforesaid  supposed :  and  the  judgment 
was  that  the  prisoners  be  transported  for  ten  years :  the  Court  of  Queen's  Bench 
held  that  the  word  "  felony"  was  not  nonien  collectivum,  meaning  felony  generally, 
but  pointed  to  one  particular  charge  of  felony,  and  therefore  that  the  verdict  was 
bad  in  not  specifying  the  offence  of  which  it  found  the  prisoners  guilty,  and  that 
the  judgment  was  erroneous,  the  Court  not  being  at  liberty  to  apply  it  to  the  first 
count  only.  And  upon  error,  the  Court  of  Exchequer  Chamber  held,  that  whether 
or  no  the  word  *'  felooy"  was  to  be  taken  as  nomen  coUectivum  in  the  judgment,  it 
could  mean  in  the  jury  process  one  offence  only;  and  therefore  the  process  was 
here  misawarded,  and  the  judgment  could  not  be  sustained.(e) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence,  and  there- 
upon the  prisoner  may  be  punished  as  if  he  had  been  convicted  upon  an  indictment 
for  such  attempt. (/) 


*89]  *CHAPTER  THE  SIXTH. 

OP  BREAKING,  ETC.,  AND  STEALING  IN  A  BUILDING  WITHIN  THE  CURTILAGB. 

The  24  &  25  Vict.  c.  96,  s.  63,  provides  that  no  "  building,  although  within  the 
same  curtilage  with  any  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to 
be  part  of  such  dwelling-house  for  any  of  the  purposes  of  this  Act,  unless  there 
shall  be  a  communication  between  such  building  and  dwelling-house,  either  imme- 

85,  Cresswell,  J.,  after  consulting^  Patteson,  J.    But  in  such  a  case  now  there  might  be  a 
conviction  under  the  24  &  25  Vict.  c.  94,  s.  1,  ante^  vol,  1,  p.  67. 

(b)  Rex  V.  Hempstead,  MS.,  Bayley,  J.,  and  R.  k  R.  344. 

(c)  I  Hawk.  P   C.  c.  36  ;   0/  Larceny  from  the  Dwelling-houte^  s.  3. 

(d)  Rex  V.  Complon,  3  C.  &  P.  418  (14  E.  C.  L.  R.),  Gaselee,  J. 

(e)  Campbell  v.  Reg.,  11  Q.  B.  799  (63  E.  C.  L.  R.).  See  my  observations  on  this  case 
in  36  Law  Mag.  p.  1-17. 

(/)  See  the  section,  ante,  vol.  1,  p.  1. 
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diate,  or  by  means  of  a  covered  and  inclosed  passage  leading  from  the  one  to  the 
other;"  and  by  sec.  55,  "Whosoever  shall  break  and  enter  any  building,  and 
commit  any  felony  therein,  such  building  being  within  the  curtilage  of  a  dwelling- 
house,  and  occupied  therewith,  but  not  being  part  thereof,  according  to  the  provi- 
sion hereinbefore  mentioned,  or  being  in  any  such  building  shall  commit  any  felony 
therein,  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." (<^) 

By  sec.  98,  principals  in  the  second  d^ree,  and  accessories  before  the  fact  are 
punishable  in  the  same  manner  as  principals  in  the  first  degree;  and  accessories 
after  the  fact,  (except  receivers)  are  liable  to  imprisonment  for  any  term  not  exceed- 
ing two  years. (ft) 

This  enactment,  specifying  as  it  does  in  express  terms  a  building  within  the  curti- 
lage of  a  dwelling-house,  appears  not  to  apply  to  many  of  those  buildings  and  out- 
houses, which,  although  not  within  any  common  enclosure  or  curtilage,  were  deemed 
by  the  old  law  of  burglary,  parcel  of  the  dwelling-house,  from  their  adjoining  to 
such  dwelling-house,  and  being  in  the  same  occupation.  The  inquiry  under  this  pro- 
vision of  the  statute  will  be  simply  whether  the  building  in  question  is  within  the 
curtilage  or  homestall ;  but  it  may  be  useful  to  refer  to  some  of  the  points  formerly 
decided  in  cases  of  burglary,  in  which  it  became  material  to  consider  whether  par- 
ticular buildings  were  parcel  of  a  dwelling-house,  and  the  circumstance  of  their 
being  situated  within  a  common  inclosure  appears  to  have  been  treated  as  a  material 
ingredient.  It  should  be  observed,  however,  that  in  several  of  these  cases  the  par- 
ticular buildings  might  possibly  have  been  held  to  he  parcel  of  the  dwelling-house 
independently  of  that  circumstance. 

*Where  the  prisoner  had  broken  into  a  goose-house  which  opened  into  the  r+qn 
prosecutor's  yard,  into  which  yard  the  prosecutor's  house  also  opened,  and  the  ^ 
yard  was  surrounded  partly  by  other  buildings  of  the  homestead,  and  partly  by  a 
wall,  some  of  which  buildings  had  doors  opening  backwards,  as  well  as  doors  open- 
ing into  the  yard,  and  there  was  a  gate  in  one  part  of  the  wall  opening  upon  a  road, 
the  judges  held  that  the  goose-house  was  parcel  of  the  dwelling-house.(c) 

Where  the  prosecutor's  house  was  at  the  corner  of  a  street,  and  adjoining  thereto 
was  a  workshop,  beyond  which  a  stable  and  coach-house  adjoined ;  all  were  used 
with  the  house,  and  had  doors  opening  into  a  yard  belonging  to  the  house,  which 
yard  was  surrounded  by  adjoining  buildings,  &c.,  so  as  to  be  altogether  an  inclosed 
yard ;  the  workshop  had  no  internal  communication  with  the  house,  and  it  had  a 
door  opening  into  the  street,  and  its  roof  was  higher  than  that  of  the  dwelling- 
house;  the  street-door  of  the  workshop  was  broken  open  in  the  night;  and,  upon  an 
indictment  for  burglary,  the  question  arose,  whether  the  workshop  was  parcel  of  the 
dwelling-house ;  and,  upon  a  case  reserved,  the  judges  were  unanimous  that  it  was.(f?) 
And  it  was  holden,  that  an  outhouse  in  the  yard  of  a  dwelling-house  was  parcel  of 
the  dwelling-house,  the  yard  being  inclosed,  although  the  occupier  had  another 
dwelling-house  opening  into  the  yard,  and  had  let  such  other  dwelling-house  with 
certain  easements  in  the  yard,  the  two  houses  having  been  originally  in  one.  The 
prosecutor  had  in  one  range  of  buildings  a  house  which  he  occupied,  a  house  which 
he  let,  and  a  warehouse,  all  of  which  opened  into  a  yard  which  was  surrounded  by 
a  wall,  gates,  and  buildings;  the  tenant  of  the  second  house  had  certain  easements 
in  the  yard,  and  his  house  was  between  the  prosecutor's  house  and  the  warehouse, 
and  the  two  houses  had  formerly  been  in  one.  The  prisoner  was  convicted  of 
hurglary  in  breaking  into  the  warehouse,  and,  upon  a  case  reserved,  the  judges 

(a)  This  clause  is  taken  from  the  7^8  Geo.  4,  c.  29,  s.  14,  and  9  Geo.  4,  c.  55,  s.  14  (T.). 
As  to  hard  labor,  see  sec.  118 ;  as  to  solitary  confinement,  see  sec.  119 ;  and  as  to  sureties, 
see  sec.  117,  ante^  p.  67.     The  Act  does  not  extend  to  Scotland. 

(6)  See  this  section,  ante^  p.  67.  The  proceedings  for  the  trial  of  accessories  are  in  vol. 
1,  p.  67,  et  teq. 

(c)  Rex  V.  Claybnrn,  R.  &  R.  360. 

(rf)  Rex  V.  Chalking,  MS.,  Bayley,  J.,  and  R.  k  R.  334,  and  see  Rex  v.  Lithgo,  R.  k 
B.  357. 
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were  of  opinion  that  the  warehouse  was  part  of  the  prosecutor's  house ;  it  was  so 
hefore  the  house  was  divided,  and  it  remained  so  notwithstanding  the  diyision.(«) 

It  should  seem  that  a  building  which  was  not  any  parcel  of  a  dwelling-house,  by 
the  old  law  of  burglary,  cannot  be  considered  as  a  building  within  the  curtilage 
under  the  recent  statute.  It  will  be  material  therefore  to  attend  to  the  connection 
of  the  curtilage  with  some  dwelling-house  in  which  burglary  might  have  been  com- 
mitted. And  we  have  seen  that,  by  the  express  provision  of  the  statute,  the 
building  within  the  curtilage  must  be  occupied  with  the  dwelling-hou8e.(/) 

It  was  holden  that  burglary  could  not  be  committed  by  breaking  into  a  centre 
building  used  for  the  purposes  of  trade,  but  having  no  internal  communication  with 
the  dwelling-houses»which  formed  the  wings.  The  building  was  stated,  in  the  first 
count  of  the  indictment,  as  the  dwelling-house  of  M.  R.  Boulton :  in  the  second,  as 
:icQi-|  the  dwelling-house  of  J.  Bush ;  and  iu  the  third,  as  the  dwelling-house  of  W. 
-'  Nelson.  The  place  broken  intp  was  a  centre  ^building,  having  two  wings ;  in 
such  centre  building  an  extensive  business  was  carried  on,  relating  to  different 
manufactories  in  which  one  Matthew  Boulton  was  concerned  with  M.  R.  Boulton, 
W.  Nelson,  and  several  other  persons ;  and  also  relating  to  two  other  manufactories 
in  which  Matthew  Boulton  was  concerned  on  his  own  account :  in  part  of  one  of  the 
wings  was  the  dwelling-house  of  M.  R.  Boulton,  and  in  the  other  part  of  the  same 
wing,  the  dwelling-house  of  J.  Bush,  mentioned  in  the  second  count  of  the  indict- 
ment, who  was  a  workman  of  Matthew  Boulton's;  but  neither  of  such  dwelling- 
houses  had  any  internal  communication  with  the  centre  building,  except  only,  in  the 
one  occupied  by  J.  Bush,  a  window,  which  looked  into  a  passage  that  ran  the  whole 
length  of  the  centre  building ;  and  in  the  other  wing  was  the  dwelling-house  of  W. 
Nelson,  which  also  had  no  internal  communication  with  the  centre  building.  In 
the  front  of  this  building  there  was  a  terrace  or  front  yard,  fenced  round  in  different 
ways,  and  at  the  end  of  the  pile  of  building,  by  a  wall,  with  gates  for  horses  and 
carriages,  and  a  door  for  foot  passengers :  the  prisoners  entered  by  a  door  in  the 
front  yard,  through  which  they  went  along  the  front  of  the  building,  and  round  it 
into  another  yard  behind  it,  called  the  middle  yard;  from  thence,  through  a  door 
which  had  been  left  open,  up  a  staircase  in  the  centre  building,  where  they  broke 
open  some  of  the  rooms ;  having  so  entered  the  premises  by  the  assistance  of  a 
servant  of  Matthew  Boulton's,  who  acted  as  an  accomplice  for  the  purpose  of  effect- 
ing the  apprehension  of  the  prisoners.  Upon  a  case  reserved,  the  judges  agreed 
that  the  prisoners  were  not  guilty  of  burglary;  and  the  grounds  upon  which  they 
so  decided  are  stated  to  have  been,  that  the  centre  building,  being  a  place  for  carry- 
ing on  a  variety  of  trades,  and  having  no  internal  communication  with  the  adjoining 
houses,  could  not  be  considered  as  part  of  any  dwelling-house ;  and  that  it  was  not 
to  be  considered  as  under  the  same  roof  as  the  houses  adjoining,  though  the  roof  of 
it  had  a  connection  with  the  roofs  of  the  houses. (^) 

But  where  there  was  an  internal  communication  between  a  factory  and  the  dwell- 
ing-house by  means  of  an  open  passage  only,  the  factory,  being  within  the  same 
fence  as  the  dwelling-house,  and  used  with  it,  was  held  to  be  parcel  of  the  dwelling- 
house  ;  although  it  was  used  partly  for  the  separate  business  of  the  occupier  of  the 
dwelling-house,  and  partly  for  a  business  in  which  he  had  a  partner.  The  premises 
were  surrounded  by  a  garden  wall,  the  front  wall  of  the  factory,  and  the  wall  and 
gate  of  the  stable  yard ;  they  were  of  the  extent  of  rather  more  than  an  acre,  and 
the  house  was  in  the  centre ;  there  was  no  other  communication  between  the  house 
and  the  factory  than  by  one  open  passage  inside  the  walls.  In  the  factory  the 
prosecutor,  the  occupier  of  the  dwelling-house,  carried  on  one  business  of  his  own, 
and  another  jointly  with  a  partner,  who  lived  elsewhere;  and  the  rooms  over  the 
factory  were  used  for  the  joint  as  well  as  the  separate  business.  These  rooms  were 
broken  into,  and  part  of  the  separate  property  of  the  prosecutor,  and  also  part  of 
the  joint  property  was  stolen ;  and  upon  an  *indictment  for.  burglary  in  the  p^q., 
dwelling-house  of  the  prosecutor,  and  after  conviction,  a  case  being  reserved,   ^ 

{e)  Rex  V.  Walters,  MS.,  Bayley,  J.,  and  R.  k  M.  C.  0.  R.  13. 

(/)  AnUj  p.  75. 

(g)  Rex  V.  Egginton,  2  Leach  913 ;  2  East  P.  C.  c.  15,  a.  10,  p.  494;  2  Bos.  k  Pul.  508. 
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the  judges  held  that  these  rooms  were  part  of  the  prosecutor's  dwelling-house,  and 
that  the  oonviction  was  right. (A) 

Where,  upon  an  indictment  for  breaking  and  entering  a  building  within  the 
curtilage,  it  appeared  that  there  was  a  large  square  inclosed  at  the  back  of  a  dwell- 
ing-house, surrounded  on  all  sides  by  a  barn,  cow-sheds,  a  granary,  pig-styes,  and 
walls,  and  that  within  such  larger  inclosure  there  was  a  lesser  inclosure,  abutting  on 
one  side  on  the  back  of  the  dwelling-house,  and  on  another  on  the  pig-styes,  and  the 
third  and  fourth  sides  of  which  were  formed  by  a  wall  about  four  feet  high,  which 
separated  it  from  the  other  part  of  the  large  inclosure,  and  the  back-door  of  the 
house  entered  into  such  lesser  inclosure,  and  out  of  it  there  was  a  gate  through  the 
wall  into  the  larger  inclosure,  into  which  there  was  no  door  immediately  leading 
from  the  house ;  and  some  com  was  stolen  out  of  the  granary,  which  was  on  the 
opposite  side  of  the  large  inclosure  from  the  house ;  it  was  held  that  the  whole  of 
the  larger  inclosure  was  within  the  curtilage,  and  not  merely  the  lesser  inclosure 
immediately  at  the  back  of  the  house,  and  consequently  that  the  granary  was  a 
building  within  the  curti1age.(t)  , 

It  was  said  upon  the  old  law  of  burglary,  that  if  a  man  took  a  lease  of  a  dwelling- 
house  from  A.,  and  of  a  bam  from  B.,  such  barn  would  be  no  parcel  of  the  dwell- 
ing-house, and  not  therefore  a  place  in  which  burglary  could  be  committed  ;(J)  a 
position  leading  to  the  inference,  that  no  outhouse,  holden  under  a  distinct  title 
from  the  dwelling-house,  could  be  the  subject  of  burglary.  But  upon  this  it  was 
observed,  that  the  circumstance  of  an  out-building  being  enjoyed  by  the  occupier 
under  a  different  title  from  his  dwelling-house,  seemed  a  very  unsatisfactory  reason 
of  itself  for  excluding  it  from  the  same  protection,  if  it  were  within  the  curtilage, 
or  under  the  same  roof,  and  actually  enjoyed  as  parcel  of  the  dwelling-house  in 
point  of  fact,  and  under  such  circumstances  as  would,  apart  from  the  difference  of 
title,  constitute  it  parcel  of  the  mansion  in  point  of  law. (A;) 

A  door,  wall,  or  other  fence  forming  part  of  the  outward  fence  of  the  curtilage, 
and  opening  into  no  building,  but  into  the  yard  only,  was  held  not  to  be  such  a 
part  of  the  dwelling-house  as  that  the  breaking  thereof  would  constitute  burglary ; 
and  it  was  held  to  make  no  difference  that  the  door  broken  was  the  entrance  to  a 
covered  gateway,  and  that  some  of  the  buildings  belonging  to  the  dwelling-house, 
and  within  the  curtilage,  were  over  the  gateway,  and  that  there  was  a  hole  in  the 
ceiling  of  the  gateway  for  taking  up  goods  into  the  building  above  The  prosecutor 
had  a  dwelling-house,  warehouses,  and  other  buildings,  and  a  yard ;  the  entrance 
into  the  yard  was  through  a  pair  of  gates  which  opened  into  a  covered  way ;  over 
this  way  were  some  of  the  warehouses,  and  there  was  a  loop-hole  and  crane  over  the 
gates  to  admit  of  goods  being  craned  up ;  and  there  was  also  a  trap-door  in  the  roof 
of  the  ^covered  way ;  there  was  free  communication  from  the  warehouses  to  ri^qo 
the  dwelling-house :  the  prisoners  broke  open  the  gates  in  the  night  with  ^ 
intent  to  steal,  and  entered  the  yard,  but  did  not  enter  any  of  the  buildings ;  and, 
upon  a  case  reserved,  the  judges  were  unanimous  that  the  outward  fence  of  the  cur- 
tilage, not  opening  into  any  of  the  buildings,  was  no  part  of  the  dwelling-house. (^) 
So  an  are&-gate  opening  Into  an  area  only,  is  not  such  part  of  the  dwelling-house, 
that  the  breaking  of  the  gate  will  be  burglary,  if  there  be  any  door  or  fastening  to 
prevent  persons  in  the  area  from  entering  the  house,  although  such  door  or  other 
fastening  may  not  be  secured  at  the  time.  The  prisoners  opened  an  area-gate  in  a 
street  in  London,  and  entered  the  house  through  a  door  in  the  area  which  happened 
to  be  open,  but  which  was  always  fastened  when  the  family  went  to  bed,  and  was 
one  of  the  ordinary  barriers  against  thieves.  Having  stolen  in  the  house  to  the  value 
only  of  thirty-nine  shillings,  a  question  was  made  whether  the  breaking  of  the  area- 
gate  was  breaking  the  dwelling-house  so  as  to  constitute  burglary,  and  as  there  was 

(A)  Rex  V.  Hancock,  MS.,  Bayley,  J.,  and  R.  &  R.  170. 

(t)  Reg.  V.  Wood,  Stafford  Spr.  Ass.  1843,  MSS.,  0.  S.  G.,  Wightman,  J.,  after  consalting 
Erskine,  J ;  s.  c.  as  Reg.  v.  Gilbert,  I  C,  k  K,  84  (47  £.  G.  L.  R.). 
(/)  1  Hale  559. 

{k)  2  East  P.  C.  c.  15,  a.  10,  p.  494.     And  see  ante,  p.  20. 
(l)  Rex  V.  Bennett,  MS.,  Bayley,  J.,  and  R.  k  R.  289. 
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DO  free  passage  in  time  of  sleep  from  the  area  into  the  house,  the  judges  held  unani- 
mously that  the  breaking  was  not  a  breaking  of  the  dwelling-house. (w) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence,  and  there- 
upon the  prisoner  may  be  punished  as  if  he  had  been  convicted  on  an  indictment 
for  such  attempt. (n)  » 


*94]  *CHAPTER  THE  SEVENTH. 

OP  BREAKING,  ETC.,  AND  STEALING  IN  ANY  SCHOOL-HOUSE,  SHOP,  WAREHOUSE,  OR 

COUNTING-HOUSE. 

The  former  enactments  on  this  subject  are  repealed ;  and  by  the  24  &  25  Vict.  c. 
96,  8.  66,  "  Whosoever  shall  break*  and  enter  any  dwelling-house,  school-chouse,  shop, 
warehouse,  or  counting-house,  and  commit  any  fflony  therein,  or^  being  in  any 
dwdling-house^  school-lwusey  shap,  wareJwuse,  or  counting-house^  shall  commit  any 
felony  therein^  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  t«rm  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement."(a) 

Principals  in  the  second  degree  and  accessories  before  the  fact  are  punishable  like 
principals  in  the  first  degree ;  and  accessories  afler  the  fact  (except  receivers)  are 
liable  to  imprisonment  for  any  term  not  exceeding  two  years,  by  sec.  98  of  the 
Act.  (6) 

It  was  once  said  that  a  shop  must  be  a  shop  for  the  sale  of  goods,  and  that  a  mere 
workshop  would  not  be  sufficient.  Upon  an  iudictment  on  the  7  &  8  Geo,  4,  c.  29, 
s  15,  and  1  Vict.  c.  90,  for  breaking  into  a  shop  and  stealing  coals,  it  appeared 
that  the  prosecutor  sold  coal,  and  was  also  a  blacksmith  :  the  place  from  which  the 
coal  was  stolen  was  a  shop,  to  which  persons  went  who  bought  it,  it  being  a  room 
beyond  the  blacksmith's  shop;  Alderson,  B.,  said,  "To  come  within  the  provisions 
of  .these  Acts  the  place  must  be  more  than  a  mere  workshop,  it  must  be  a  shop  for 
the  sale  of  articles.  A  workshop,  such  as  a  carpenter's  shop  or  a  blacksmith's  shop, 
would  not  be  within  the  Acts."(c)  But  where  on  an  indictment  for  breaking  and 
entering  a  shop,  the  building  in  question  appeared  to  be  an  ordinary  blacksmith's 
shop,  containing  a  forge  and  used  as  a  workshop  only,  not  inhabited  nor  att>ached  to 
any  dwelling-house,  but  secured  by  a  door  fastened  from  the  outside  and  a  window 
shutter  bolted  within ;  Lord  Denman,  C.  J.,  declined  to  be  governed  by  the  prece- 
ding case ;  as  in  his  opinion  this  building  had  been  proved  to  be  such  as  to  fall 
within  the  meaning  of  the  statut.e.(^) 

*Q^1  Upon  an  indictment  for  breaking  into  and  stealing  goods  in  a  *warehouse, 
-•  it  appeared  that  the  prosecutor  occupied  a  shop,  which  he  used  for  selling 
various  kinds  of  goods.  In  a  cellar  under  the  shop,  and  entered  by  descending  a 
flight  of  steps  from  the  street,  he  kept  such  goods  as  he  had  not  at  the  time  occa- 
sion to  expose  for  sale  in  his  shop.  There  was  no  inner  communication  between 
the  house  and  shop  or  either  of  them  and  the  cellar.  The  goods  were  stolen  out  of 
the  cellar.     Rolfe,  B.,  held  that  the  cellar  was  a  warehouse  within  the  statute. 

(m)  Rex  V.  Davis,  MS.,  Bayley,  J.,  and  R.  k  R.  322. 

(n)  See  the  section,  antej  vol.  1,  p.  1. 

(a)  This  clause  is  taken  from  the  *I  k  8  Geo.  4,  c.  29,  ss.  12,  15,  and  9  Geo.  4,  c.  55,  ss. 
12,  15  (I.).  As  to  hard  labor,  see  sec.  118;  as  to  solitary  confinement,  sec  sec.  119;  and 
as  to  whipping,  see  sec.  117,  antej  p.  67.     The  Act  does  not  extend  to  Scotland. 

(6)  See  the  section,  ante,  p.  67.  And  as  to  the  proceedings  against  accessories,  see  vol. 
1,  p.  67,  et  seq. 

(c)  Reg.  V.  Sanders,  9  0.  &  P.  79  (38  E.  C.  L.  R.).  Note,  however,  that  the  prisoner  was 
convicted. 

{d)  Reg.  V.  Carter,  1  C.  &  K.  173  (47  E.  C.  L.  R.). 
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That  a  warehouse,  in  comiuon  parlance,  certainly  meant  a  place  where  a  man  stored 
or  kept  his  goods,  which  were  not  immediately  wanted  for  sale;  and  there  was  no 
reason  to  suppose  that  the  Legislature  used  the  term  in  the  statute  in  a  sense  repug- 
nant to  itfi  ordinary  moaning. (e) 

Upon  an  indictment  for  breaking  and  entering  the  counting-house  of  D.  Gamble, 
and  stealing  therein,  it  appeared  that  Gamble  was  the  proprietor  of  extensive  chem- 
ical works,  and  that  the  prisoner  broke  and  entered  a  building  part  of  the  premises, 
which  was  commonly  called  the  machine-house,  and  stole  therein  a  large  quantity 
of  money.  In  this  building  there  was  a  weighing  machine,  at  which  all  goods  sent 
out  were  weighed,  and  one  of  Gamble's  servants  kept  in  that  building  a  book,  in 
which  he  entered  all  goods  weighed  and  sent  out.  The  account  of  the  time  of  the 
men,  employed  in  different  departments,  was  taken  in  that  building,  and  their  wages 
were  paid  there;  the  books,  in  which  their  time  was  entered,  were  brought  to  that 
bailding  for  the  purpose  of  making  the  entries  and  paying  the  wages.  At  other 
times  they  were  kept  in  another  building  called  the  office,  where  the  general  books 
and  accounts  of  the  concern  were  kept.  It  was  objected  that  this  was  not  a  count- 
ing-house ;  but,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that 
there  was  abundant  evidence  that  this  was  a  counting-house  within  the  7  &  8  Geo. 
4,  c.  29,  s.  15.(/) 

It  has  been  held  that  an  indictment  upon  sec.  15  of  the  7  &  8  Geo.  4,  c.  29, 
must  expressly  aver  that  the  prisoner  stole  the  goods  in  the  shop,  and  that  it  is  not 
sufficient  to  aver  that  the  prisoner  broke  and  entered  the  shop,  and  the  goods  ^'  in 
the  shop  then  and  there  being  found  feloniously  did  steal."(^) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence,  and 
thereupon  the  prisoner  may  be  punished  as  if  he  had  been  convicted  upon  an  in- 
dictment for  such  attempt.(A) 


*CHAFrER  THE  EIGHTH.  [*96 

breaking    into   any  H0U8E,   ETC.,   WITH    INTENT  TO   COMMIT   FELONY. 

By  the  24  &  25  Vict.  c.  96,  s.  57,  "Whosoever  shall  break  and  enter  any  dwell- 
ing-house, church,  chapel,  meeting-house,  or  other  place  of  divine  worship,  or  any 
building  within  the  curtilage,  school-house,  shop,  warehouse,  or  counting-house, 
with  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement.'*(a) 

This  clause  is  new,  and  contains  a  very  important  improvement  of  the  law. 
Formerly  the  offences  here  provided  for  were  only  misdemeanors  at  common  law. 
Now  it  often  happened  that  such  an  offence  was  very  inadequately  punished  as  a 
misdemeanor;  especially  afler  the  night  was  in  all  cases  to  commence  at  nine  o'clock 
io  the  evening ;  for  in  the  winter  at  that  time  the  poor  in  the  rural  districts  were 
oilen  in  bed.  Nor  could  anything  be  much  more  unreasonable  than  that  the 
same  acts  done  just  afler  nine  o'clock  should  be  liable  to  penal  servitude  for  life, 

(e)  Reg.  V.  Hill,  2  M.  &  Rob.  458,  Rolfe,  B.,  added  that  the  same  objection  had  been 
taken  before,  and  both  he  and  Parke,  B.,  thought  that  there  was  nothing  in  it. 

(/)  Reg.  V.  Potter,  2  Den.  C.  C.  R.  235. 

iff)  Reg.  17.  Smith,  2  M.  &  Rob.  115,  Patteson,  J.  But  upon  this  case  being  cited  in  Reg. 
r.  Andrews,  C.  &  M.  121  (41  E.  C.  L.  R.),  Coleridge,  J.,  said  he  had  spoken  to  Patteson, 
i.,  about  it,  and  that  that  learned  judge  now  thought  the  decision  in  Reg.  v.  Smith  was 
not  correct.     See  ante,  p.  76.     C.  S.  G. 

(A)  See  the  section,  ante,  vol.  1,  p.  1. 

(a)  As  to  hard  labor,  see  sec.  118  ;  as  to  solitary  confinement,  see  sec.  119  ;  and  as  to 
sureties,  see  sec.  117,  antCj  p.  67.     The  Act  does  not  extend  to  Scotland. 
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whilst  if  they  were  done  just  before  nine,  they  could  only  be  punished  as  a  mis- 
demeanor. 

It  is  clear  that,  if  on  the  trial  of  any  indictment  for  burglary  with  intent  to  com- 
mit any  felony,  the  breaking  and  entering  were  proved  to  have  been  before  nine 
o'clock  at  night,  the  prisoner  might  be  convicted  under  this  clause.  But  upon  an 
indictment  in  the  ordinart/  form  for  house-breaking,  &c.,  the  prisoner  could  not  be 
convicted  under  this  clause ;  because  it  does  not  allege  an  intent  to  commit  a  felony. 
It  will  be  well,  however,  to  alter  the  form  of  the  indictments  in  every  case  where  a 
breaking  into  and  stealing,  &c.,  in  any  building  mentioned  in  this  clause  is  charged, 
and  to  allege  a  breaking  and  entry  with  intent  to  commit  some  felony,  in  the  same 
manner  as  in  an  indictment  for  burglary  with  intent  to  commit  a  felony,  and  then 
to  allege  the  felony  that  is  supposed  to  have  been  committed  in  the  house,  &c.  If 
this  be  done,  then  if  the  evidence  fail  to  prove  the  commission  of  that  felony,  but 
prove  that  the  prisoner  broke  and  entered  with  intent  to  commit  it,  he  may  be  -con- 
victed under  this  clause. 

Principals  in  the  second  degree  and  accessories  before  the  fact  a^e  punishable  like 
*971  P^'^^c^P^^s  ^^  ^^  firs**  degree ;  and  accessories  *after  the  fact  are  liable  to  im- 
^   prisonment  for  any  term  not  exceeding  two  years,  by  sec.  98  of  the  Act.(6) 

Upon  the  trial  of  any  oifence  mentioned  in  this  chapter,  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9,  convict  of  an  attempt  to  commit  such  offence,  and  there- 
upon the  prisoner  may  be  punished  as  if  he  had  been  convicted  upon  an  indictment 
for  such  attempt. (c) 

Where,  therefore,  a  prisoner  was  indicted  on  the  24  &  25  Vict.  c.  96,  s.  57,  for 
breaking  and  entering  a  shop  with  intent  to  commit  a  felony,  and  it  appeared  that 
he  had  broken  a  large  hole  into  the  roof  of  the  shop,  but  there  was  no  evidence  that 
he  had  in  any  way  entered  the  shop,  it  was  held  that  he  might  be  convicted  of  an 
attempt  to  commit  that  felony  under  the  14  &  15  Vict.  c.  100,  s.  9.(rf) 


*98]  *CHAPTER  THE  NINTH. 

op  robbery  and  assaults  with  intent  to  rob. 

Robbery  from  the  person  appears  to  be  well  defined  as  "  a  felonious  taking  of 
money  or  goods  of  any  value  from  the  person  of  another,  or  in  his  presence,  against 
his  will,  by  violence,  or  putting  him  in  fear."(a)* 

(b)  AnUf  p.  67.     As  to  proceedings  against  accessories,  see  vol.  I,  p.  67. 

(c)  See  the  section,  anUj  vol.  1,  p.  1.  (d)  Reg.  v.  Bain,  L.  k  G.  130. 

(a)  2  East  P.  C.  c.  16,  s.  124,  p.  707  ;  Hickman's  case,  1  Leach  280  j  4  Blac.  Com.  243; 
1  Hawk.  P.  C.  c.  34  ;  1  Hale  532  ;  3  Inst.  68.  The  force  necessary  to  constitute  robbery 
must  be  employed  before  (or  at  the  time)  the  property  is  stolen.  If  the  stealing  be  first, 
and  the  force  afterwards,  the  offence  is  not  robbery,  but  stealing  from  the  person.  Per 
Park,  J.,  Smith's  case,  1  Lewin  301.     See  j9o«r,  108. 

^  To  constitute  robbery,  there  must  be  a  felonious  taking  of  property  from  the  person  of 
another,  by  force,  either  actual  or  constructive ;  but  if  force  be  used,  it  is  not  essential, 
that  the  prosecutor  should  be  either  aware,  or  afraid  of  the  taking.  Hence,  when  the 
prisoner  took  the  persecutor  by  the  cravat,  with  an  intention  to  steal  his  watch,  and  also 
pressed  his  breast  against  the  prosecutor's,  and  held  him  against  a  wall,  during  which 
time  he  took  the  prosecutor's  watch  from  his  fob,  without  his  knowledge,  and  without  his 
suspecting  any  intention  of  felony,  this  was  held  to  be  robbery.  So  decided  upon  special 
verdict,  in  the  case  of  the  Comm.  v.  Sneling,  4  Binn.  379,  in  which  case  it  was  observed 
among  other  things  by  Tilghman,  C.  J.,  "  if  a  man  is  knocked  down  and  rendered  sense- 
less, and  in  that  situation  bis  money  is  taken  without  his  knowledge,  it  shall  not  avail  the 
thief  to  say,  that  it  was  not  taken  against  the  consent  of  the  man,  whom  he  had  rendered 
incapable  of  exercising  the  faculty  of  volition."  "  Fear  is  not  an  essential  ingredient  of 
robbery;  force  is  sufiBcient."  See  Comm.  v.  Humphries,  7  Mass.  Rep.  242.  To  constitute 
the  crime  of  robbery,  it  is  not  necessary  that  the  taking  should  be  from  the  person  of  the 
owner ;  it  is  sufficient  if  it  be  done  in  the  presence  of  the  owner  ;  as  if  by  intimidation  he 
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The  former  enactments  on  this  subject(&)  are  repealed,  and  by  the  24  &  25  Vict. 
c.  96,  8.  40,  "  Whosoever  shall  rob  any  person,  or  shall  steal  any  chattel,  money,  or 
yaluable  secarity(c)  from  the  person  of  another,  shall  be  guilty  of  felony,  and  being 
coDvicted  thereof  shall  be  liable,  at  the  discretion  of  the  Coort,  to  be  kept  in  pen^ 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement.''((f) 

Sec.  41.  "If  upon  the  trial  of  any  person  upon  any  indictment  for  robbery  it 
shall  appear  to  the  jury  upon  the  evidence  that  the  defendant  did  not  commit  the 
crime  of  robbery,  but  that  he  did  commit  an  assault  with  intent  to  rob,  the  defendant 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at 
liberty  to  return  as  their  verdict  that  the  defendant  is  guilty  of  an  assault  with 
intent  to  rob ;  and  thereupon  such  defendant  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  feloniously  assault- 
ing with  intent  to  rob ;  and  no  person  so  tried  as  is  herein  lastly  mentioned  shall  be 
liable  to  be  afterwards  prosecuted  for  an  assault  with  intent  to  commit  the  robbery 
for  which  he  was  so  tried."(c) 

Sec.  42.  '^  Whosoever  shall  assault  any  person  with  intent  to  rob  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  (save  and  except  in  the  cases  where  a 
greater  punishment  is  provided  by  this  Act)  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement."(/) 

*Sec.  43.  **  Whosoever  shall,  being  armed  with  any  oflfensive  weapon  or  r^qq 
iostrumeut,  rob,  or  assault  with  intent  to  rob,  any  person,  or  shall  together  ^ 
with  one  or  more  other  person  or  persons,  rob,  or  assault  with  intent  to  rob,  any 
person,  or  shall  rob  any  person,  and  at  the  time  of  or  immediately  before  or  imme- 
diately after  such  robbery  shall  wound,  beat,  strike,  or  use  any  other  personal 
violence  to  any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years,^-or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  oonfinement."(^) 

The  26  &  27  Vict.  c.  44,  recites  the  preceding  clause  and  the  24  &  25  Vict.  c. 
100,  s.  21,  and  enacts  that,  "  Where  any  person  is  convicted  of  a  crime  under 
either  of  the  said  sections,  the  Court  before  whom  he  is  convicted  may,  in  addition 
to  the  punishment  awarded  by  the  said  sections  or  any  part  thereof,  direct  that  the 
offender,  if  a  male,  be  once,  twice,  or  thrice  privately  whipped,  subject  to  the 
following  provisions : 

"'  1.  That  in  the  case  of  an  offender  whose  age  does  not  exceed  sixteen  years,  the 
number  of  strokes  at  each  such  whipping  do  not  exceed  twenty-five,  and  the 
instrument  used  shall  be  a  birch  rod : 

(6)  7  &  8  Geo.  4,  c.  29,  9  Geo.  4,  c.  55  (I),  and  7  Will.  4,  &  1  Vict.  c.  87. 

ie)  Sec.  I J  post  J  Larceny. 
d )  This  clause  is  taken  from  the  7  Will.  4,  and  1  Vict.  c.  87,  s.  5.     As  to  hard  labor, 
see  sec.  118 ;  as  to  solitar}'  confiQement,  see  sec.  119 ;  and  as  to  sureties,  see  sec.  1 17,  ante, 
p.  67.     The  Act  does  not  extend  to  Scotland. 

(e)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  110,  s.  11. 

(/)  This  clause  is  taken  from  the  7  Will.  4,  an.d  1  Vict.  c.  87,  s.  6.  As  to  hard  labor, 
&c.,  see  anUj  p.  67. 

(^)  Under  the  7  Will.  4,  and  1  Vict,  c  87,  s.  2,  robbery  accompanied  by  any  stab,  cut  or 
wound  was  capital ;  that  punishment  is  abolished,  and  that  section  and  sec.  3  are  incor- 
porated in  this  clause.  The  words  "  stab  "  and  "  cut"  are  omitted,  because  the  word 
*'  wonnd"  includes  them.     As  to  hard  labor,  ftc,  see  ante^  p.  67. 

ifl  compelled  to  open  his  desk,  or  throw  down  his  purse,  and  then  the  money  is  taken  in 
his  presence:  IT.  S.  o.  Jones,  3  Wash.  C.  G.  209.  See  also,  IJ.  S.  v,  Terrel,  1  Hemp.  411 ; 
Matthews  o.  State,  4  Ohio  (N.  S.),  539;  State  v.  McLane,  5  R.  I.  60 ;  State  v  John,  6  Jones 
(Law)  163 ;  Seymour  v.  State,  15  lad.  288  ;  Brennon  v.  State,  25  Ind.  403 ;  Oomm.  v. 
Brooks,  1  Dnvall,  150  ;  State  v.  Ah  Loi,  5  Nev.  99 ;  Glass  v.  C«mm.,  6  Bush.  436;  State  v, 
Sozote,  Phill.  (Law)  151 ;  Crews  v.  State,  3  Cold.  350;  OolUns  tr.  People,  39  lU.  233;  Kite 
V.  SUte,  II  Humph.  167. 
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''  2.  That  in  the  case  of  any  other  male  offender  the  number  of  strokes  do  not 
exceed  fifty  at  each  such  ivhipping : 

"  3.  That  in  each  case  the  Court  in  its  sentence  shall  specify  the  number  of 
strokes  to  be  inflicted  and  the  instrument  to  be  used : 
Provided  that  in  no  case  shall  such  whipping  take  place  afler  the  expiration  of  six 
months  from  the  passing  of  the  sentence ;  provided  also,  that  every  such  whipping 
to  be  inflicted  on  any  person  sentenced  to  penal  servitude  shall  be  inflicted  on  him 
before  he  shall  be  removed  to  a  convict  prison  with  a  view  to  his  undergoing  a  sen- 
tence of  penal  servitude." 

By  the  24  &  25  Vict.  c.  96,  s.  44,  **  Whosoever  shall  send,  deliver,  or  utter,  or 
directly  or  indirectly  cause  to  be  received,  knowing  the  contents  thereof^  any  letter 
or  writing  demanding  of  any  person  with  menaces,  and  without  any  reasonable  or 
probable  cause,  any  property,  chattel,  money,  valuable  security,  ot^  other  vcdnabU 
thing ^  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  (yourt,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  bixteen  years,  with  or  without  whipping."(/i) 

Sec.  45.  *'  Whosoever  shall  with  menaces  or  by  force  demand  any  property, 
*1001  ^^^^^h  wi^wey,  valuable  securitj^,  or  other  valuable  *  thing  of  any  pers  n  with 
-*  intent  to  steal  the  same,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solit  iry  confinement/'(iJ 

Sec.  46.  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to 
be  received,  knowing  tJie  contents  Oiereof^  any  letter  or  writing  accusing  or  threatening 
to  accuse  any  other  person  of  any  crime  punishable  by  law  with  death  or  penal  ser- 
vitude for  not  less  than  seven  years^  or  of  any  assault  with  intent  to  commit  any 
rape,  or  of  any  attempt  or  endeavor  to  commit  any  rape,  or  of  any  infamous  crime 
as  hereinafter  defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort  or  gain 
by  means  of  such  letter  or  writing  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  from  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping;  and  the  abominable  crime  of  buggery,  committed  either  with 
mankind  or  with  beast,  and  every  assault  with  intent  to  commit  the  said  abomina- 
ble crime,  and  every  attempt  or  endeavor  to  commit  the  said  abominable  crime,  and 
every  solicitation,  persuasion,  promise,  or  threat  offered  or  made  to  any  person 
whereby  to  move  or  induce  such  person  to  commit  or  permit  the  said  abominable 
crime,  shall  be  deemed  to  be  an  infamous  crime  within   the   meaning  of  this 

Act."0') 

Sec.  47.  "  Whosoever  shall  accuse  or  threaten  to  accuse,  either  the  person  to 

whom  such  accusation  or  threat  shall  be  made  or  any  other  person,  of  any  of  the 

infamous  or  other  crimes  lastly  hereinbefore  mentioned,  with  the  view  or  intent  in 

any  of  the  cases  last  aforesaid  to  extort  or  gain  from  such  person  so  accused  or 

threatened  to  be  accused,  or  from  any  other  person,  any  property,  chattel^  money, 

valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony,(^)  and  being 

convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 

servitude  for  life,  or  for  any  term  not  less  than  three  years,-— or  to  be  imprisoned 

(A)  This  section,  and  the  cases  bearing  upon  it,  will  be  found  j7o«<,  Threat*  and  Threaten^ 
ing  LtiitTn.  This  section  and  sees.  45  ft  46  are  introduced  here  in  order  that  thej  maj  be 
seen  in  connection  with  the  other  sections  here  introduced. 

{%)  See  the  last  note. 

(y)  This  clause,  and  the  cases  bearing  on  it,  will  be  found /709t,  Threats  and  Threatening 
Letters.     See  the  note  to  sec.  43,  supra, 

(k)  »'  Robbery"  in  the  7  &  8  Ge<J.  4,  c.  29. 
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for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. "(^) 

Sec.  48.  ''  Whosoever,  with  intent  to  defraud  or  injure  any  other  person,  shall, 
by  any  unlawful  violence  to  or  restraint  of,  or  threat  of  viqjence  to  or  restraint  of, 
the  person  of  another,  or  by  accusing  or  threatening  to  accase  any  person  of  any 
treason,  felony,  or  infamous  crime  as  hereinbefore  defined,  compel  or  induce  any 
person  to  execute,  make,  accept,  indorse,  alter,  or  destroy  the  *whole  or  any  rjjfini 
part  of  any  valuable  security,  or  to  write,  impress,  or  affix  his  name,  or  the  *- 
name  of  any  other  person,  or  of  any  company,  firm,  or  copartnership,  or  the  seal 
of  any  body  corporate,  company,  or  society,  upon  or  to  any  paper  or  parchment,  in 
order  that  the  same  may  be  afterwards  made  or  converted  into,  or  used  or  dealt 
with  as,  a  valuable  security,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceedin<r  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement."(?») 

Sec.  49.  ^^  It  shall  be  immaterial  whether  the  menaces  or  threats  hereinbefore 
mentioned  be  of  violence,  injury,  or  accusation  to  be  caused  or  made  by  the  offender 
or  by  any  other  person. "(n) 

By  sec.  1 ,  "  The  term  *  property '  shall  include  every  description  of  real  and  per- 
sonal property,  money,  debts,  and  legacies,  and  all  deeds  and  instruments  relating 
to  or  evidencing  the  title  or  right  to  any  property,  or  giving  a  right  to  recover  or 
receive  any  money  or  goods,  and  shall  also  include,  not  only  such  property  as  shall 
have  been  origmaHy  in  the  possession  or  under  the  control  of  any  party ^  but  also  any 
property  into  or  for  which  the  same  may  have  been  converted  or  exchanged,  and 
anything  acquired  by  such  conversion  or  exchange,  whether  immediately  or  otfier- 

irwe."(o) 

Principals  in  the  second  degree  and  accessories  before  the  fact  are  punishable 
like  principals  in  the  first  degree ;  and  accessories  after  the  fact  (except  receivers) 
are  liable  to  imprisonment  for  any  term  not  exceeding  two  years,  by  sec.  98  of  the 
Acl.(p) 

Recurring  to  the  foregoing  definition  of  this  ofi^ence,  and  keeping  in  mind  that 
robbery  is  an  aggravated  species  of  larceny, (j)  we  may  inquire,  first,  as  to  the 
felonious  taking;  secondly,  as  to  the  taking  against  the  will  of  the  party;  and, 
thirdly,  as  to  the  violence  of  putting  in  fear. 

I.  As  to  the  felonious  taking. 

The  taking  may  be  of  money  or  goods  *•  of  any  value."  The  value,  therefore,  of 
the  property  taken  is  quite  immaterial :  a  penny  as  well  as  a  pound,  forcibly  ex- 

(l)  This  clause  is  taken  from  the  7  k  S  Geo.  4,  c.  29,  s.  8 ;  9  Geo.  4,  c.  55,  s.  8  (I.)  ;  7 
Will.  4,  and  1  Vict.  c.  87,  8.4;  and  10  &  11  Vict.  c.  66,  s.  2.  As  to  hard  labor,  &c.,  see 
antef  p.  67. 

[m]  This  clause  is  new.  It  will  meet  all  such  cases  as  Rex  v.  Phipoe,  2  Leach  673,  and 
Rex  V.  Edwards,  6  C,  &  P.  521  (25  E.  C.  L.  R.),  where  persons  by  violence  to  the  per- 
son or  by  threats  of  accusation  of  crimes,  induce  others  to  execute  deeds,  bills  of  exchange 
or  other  securities.     As  to  hard  labor,  &c.,  see  ante^  p.  67. 

(n)  This  clause  is  new.  It  is  intended  to  meet  cases  where  a  letter  may  be  sent  by  one 
person  and  mar  contain  menaces  of  injury  by  another,  and  to  remove  the  doubts  occa- 
sioned by  Rex  v.  Pickford,4  C.  &  P.  227  (19  E.  C.  L.  R.),  and  see  Reg.  v.  Smith,  1  Den.  C. 
C.  510  ;  and  also  to  meet  cases  where  property  may  be  demanded  by  one  person  with 
menaces  of  violence  or  injury  to  be  caused  by  another. 

(o)  This  clause  is  taken  irom  the  20  &  21  Vict.  c.  54,  s.  17;  but  for  the  words  ''the 
original  subject  of  a  trust,"  in  that  section  the  words  "  originally  in  the  possession  or 
under  the  control  of  any  party,"  are  substituted,  in  order  to  embrace  other  cases  than 
those  where  ''  a  trust"  has  existed.  So  also,  instead  of  "  the  proceeds  thereof  respectively 
and  anything  acquired  by  such  proceeds,"  the  words  "  anything  acquired  by  such  conver- 
sion or  exchange,  whether  immediately  or  otherwise,"  are  used ;  so  that,  however  many 
exchanges  may  have  been  made  in  the  property,  any  fraudulent  disposal  of  the  proceeds 
ultimately  obtained  may  be  included  within  this  clause.  The  words  '^  goods,  raw  or 
other  materials,"  after  ^*  personal  property,"  are  omitted  as  manifestly  falling  within  these 
terms. 

{p)  Anttj  p.  67.     As  to  the  proceedings  against  accessories,  see  vol.  1,  p.  67,  et  seq. 

(q)  Peat^s  case,  I  Leach  228 ;  Lapier's  case,  1  Leach  320. 
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♦1021  ^^*^^j  makes  a  robbery;  the  gist  of  *the  offence  being  the  force  and 
-•  terror.(r)  Thus  the  taking  of  a  slip  of  paper,  which  contained  a  memoran- 
dum of  a  sum  of  money  due  to  the  prosecutor,  has  been  held  sufficient. (s)  But 
something  must  be  taken,  and  it  must  be  of  some  value  ;(^)  otherwise  the  offence 
will  be  only  that  of  an  assault  with  intent  to  rob  ;  but  it  need  not  be  of  the  value  of 
any  known  coin,  even  of  a  farthing.(w) 

The  property  taken  must  not  only  be  of  some  value,  but  it  must  be  taken  from 
the  peaceable  possession  of  the  owner.  Where  the  prisoner  had  obtained  a  note  of 
hand  from  a  gentleman  by  threatening  with  a  knife  held  to  his  throat  to  take  away 
his  life ;  and  it  appeared  that  the  prisoner  had  furnished  the  paper  and  ink  with 
which  it  was  written,  and  that  the  paper  was  never  out  of  her  possession ;  it  was 
holden  not  to  be  robbery.  The  judges  were  of  opinion  that  the  note  was  of  no 
value ;  that  as  the  Legislature  at  the  time  of  passing  the  2  Geo.  2,  c.  5,  s.  3, 
whereby  the  stealing  a  chose  in  action  was  made  felony,  could  not  possibly  have  a 
case  like  this  in  contemplation,  it  was  not  within  that  Act  of  Parliament;  that  the 
not-e  did  not,  on  the  face  of  it,  import  either  a  general  or  a  special  property  in  the 
prosecutor ;  and  that  it  was  so  far  from  being  of  any  the  least  value  to  him,  that  he 
had  not  even  the  property  of  the  paper  on  which  it  was  written,  as  it  appeared  that 
both  the  paper  and  ink  were  the  property  of  the  prisoner,  and  the  delivery  of  it  by 
her  to  the  prosecutor  could  not,  under  the  circumstances,  be  considered  as  vesting 
it  in  him ;  but  that  if  it  had,  as  it  was  a  property  of  which  he  was  never,  even  for 
an  instant,  in  the  peaceable  possession,  it  could  not  be  considered  as  property  taken 
from  his  person,  so  as  to  constitute  the  crime  of  robbery. (v) 

A  robbery  cannot  be  committed  unless  the  party  has  the  property  in  his  peace- 
able possession  to  do  with  it  what  he  chooses.  The  prisoners  were  indicted  under 
the  7  &  8  Geo.  4,  c.  29,  s.  6,  for  feloniously  demanding  of  Mr.  Gee,  with  menaces, 
a  deed,  and  a  valuable  security,  and  it  appeared  that  they  had  decoyed  the  prosecu- 
tor into  a  house,  and  then  forced  him  into  a  retired  place,  so  constructed  that  no 
cries  could  be  heard,  where  they  pushed  him  down  on  a  bench,  and  a  chain  was 
passed  across  his  breast  and  a  rope  round  his  neck,  and  his  legs  were  fastened  with 
a  co]|^d  to  some  staples  in  the  ground ;  whilst  he  was  so  fastened,  two  sheets  uf 
paper,  pens,  and  ink  were  brought  to  him,  and  he  was  compelled  to  write  on  the 
paper  so  brought  to  him  a  check  for  a  sum  of  money,  and  a  letter  requesting  certain 
deeds  to  be  delivered  to  the  bearer;  these  documents  remained  with  him  for  half  an 
hour  while  he  wrote  some  letters,  and  it  was  contended  that  as  they  were  in  his 
possession  during  that  time,  the  case  was  distinguishable  from  the  preceding  one. 
Patteson,  J.,  ^^  Mr.  Gee  was  chained  and  padlocked,  a  rope  was  put  round  his  neck, 
*10*^1  ^^^  ^®  *could  not  move  hand  or  toot  except  just  to  write;  they  bring  him 
^  pens,  ink,  and  paper,  and  he  writes  the  orders;  he  had  the  papers,  it  was 
true,  in  his  hands ;  but  chained  as  he  was  is  it  possible  to  conceive  that  he  had  such 
a  peaceable  possession  of  them  as  to  be  at  liberty  to  do  what  he  pleased  with  them  ? 
For  that  is  the  meaning  of  peaceable  possession.  I  cannot  perceive  the  difference 
between  the  case  of  Courtois  and  the  present,  except  that  the  latter  is  the  stronger 
of  the  two.  The  ground  of  the  decision  in  that  case  must  govern  the  decision  of 
the  Court  in  this  case.  A  robbery  cannot  be  committed  unless  the  person  has  the 
property  in  his  peaceable  possession  to  do  with  it  as  he  chooses.  If  Mr.  Gee  had 
brought  the  documents  ready  written  the  case  would  have  been*  different,  but  he 
does  not  write  them  until  he  is  chained.'Xu') 

By  the  ^'  taking,''  necessary  in  this  offence,  is  implied  that  the  robber  must  be  in 

(r)  3  Inst.  69  ;  1  Hale  532 ;  1  Hawk.  P.  G.  c.  34,  s.  16 ;  4  Blac.  Com.  243 ;  2  East  P.  C. 
C.  16,  8.  126,  p.  707. 

(s)  Rex  V.  Bingley,  5  0.  &  P.  602  (24  E.  C.  L.  R.),  Gurney,  B. 

(t)  Phipoe's  case,  2  Leach  673,  680. 

(u)  Reg.  V.  Morris,  9  C.  &  P.  349  (38  E.  0.  L.  R.),  Parke,  B.,  infrnj  tit.  Larceny.  See  also 
Rex  V,  Clarke,  R.  k  R.  181,  infra,  Larceny, 

(v)  Phipoe's  case,  2  Leach  673.    The  form  of  the  note  was — "  Two  months  after  date  I 
promise  to  pay  to  Miss  Maria  Theresa  Phipoe,  or  order,  the  sam  of  two  thoasaad  poaads 
sterling,  for  valae  received. — John  Goartoy,  Oxen  don-street."     See  Rex  v.  Hart,  6  G.  &  P. 
106  (25  E.  G.  L.  R.),j90<^,  Larceny. 

{to)  Rex  V.  Edwards,  6  G.  &  P.  521  (25  E.  G.  L.  R.),  Patteson,  J.,  and  Bosanqaet,  J. 
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pos9es9um  of  the  thing  taken.  So  that  if  a  man,  having  a  purse  fastened  to  his 
girdle,  be  assaulted  by  a  thief,  and  the  thief,  in  order  the  more  easily  to  take  the 
purse,  cut  the  girdle,  and  the  purse  thereby  fall  to  the  ground,  this  is  no  taking; 
for  the  thief  never  had  the  purse  in  his  possession. (x)  And,  upon  the  same  prin- 
ciple, in  a  case  where  it  appeared  that  the  prisoner  stopped  the  prosecutor  as  he 
was  carrying  a  feather-bed  on  his  shoulders,  and  told  him  to  lay  it  down  or  he 
would  shoot  him,  and  the  prosecutor  accordingly  laid  the  bed  on  the  ground,  but 
the  prisoner  was  apprehended  before  he  could  take  it  up  so  as  to  remove  it  from 
the  spot  where  it  lay  ;  the  judges  were  of  opinion  that  the  offence  of  robbery  was 
not  completed.(y)  But  if  in  the  former  case  the  thief  had  taken  up  the  purse 
from  the  ground,  and  afterwards  let  it  fall  in  the  struggle,  this  would  have  been  a 
taking,  though  he  had  never  taken  it  up  again ;  for  the  purse  would  have  been 
once  in  his  possession  (z)  And  it  is  not  necessary  that  the  property  should  con- 
tinue in  the  possession  of  the  thief.  Thus,  where  a  robber  took  a  purse  of  money 
from  a  gentleman,  and  returned  it  to  him  immediately,  saying,  *^  If  you  value  your 
purse,  you  will  please  to  take  it  back,  and  give  me  the  contents  of  it ;"  but  was  ap- 
prehended and  secured  before  the  gentleman  had  time  to  give  him  the  contents  of 
the  purse ;  the  Court  held  that  there  was  a  sufficient  taking  to  complete  the  offence, 
although  the  prisoner's  possession  continued  only  for  an  instant.(a)  And  in  a  case 
where,  while  a  lady  was  stepping  into  her  carriage,  the  prisoner  snatched  at  her 
diamond  ear-ring,  and  separated  it  from  her  ear  by  tearing  her  ear  entirely  through ; 
but  there  was  no  proof  of  the  ear-ring  ever  having  been  seen  in  his  hand,  and,  upon 
the  lady's  arrival  at  home,  it  was  found  amongst  the  curls  of  her  hair ;  the  judges, 
upon  the  case  being  submitted  for  their  consideration,  were  all  of  opinion,  that 
there  was  a  sufficient  taking  from  the  person  to  constitute  robbery.  They  thouglt 
that  it  was  sufficient,  as  the  ear-ring  was  in  the  possession  of  the  prisoner  separate 
from  the  lady's  person,  thi)ugh  but  for  a  moment,  and  though  he  could  not  retain 
it,  but  probably  lost  it  again  the  same  *instant.(&)  It  should,  however,  be  rmtfiA 
observed,  with  respect  to  cases  of  this  description,  that  though  it  may  have  '- 
been  formerly  holden  that  a  sudden  taking  or  snatching  of  any  property  from  a 
person  unawares  was  sufficient,  the  contrary  doctrine  appears  to  be  now  established : 
and  that  no  taking  by  violence  will,  at  the  present  day,  be  considered  as  sufficient 
to  constitute  robbery,  unless  some  injury  be  done  to  the  person,  as  in  the  case  last 
cited,  or  unless  there  be  some  previous  struggle  for  the  possession  of  the  property, 
or  some  force  used  to  obtain  it.(c) 

Where  the  offence  of  robbery  is  once  actually  completed  by  taking  the  property 
of  another  into  the  possession  of  the  thief,  it  cannot  be  purged  by  any  subsequent 
re-delivery.(<f  )  Thus,  if  A.  requires  B.  to  deliver  his  purse,  and  he  delivers  it  ac- 
cordingly, when  A.,  finding  only  two  shillings  in  it,  gives  it  him  again,  yet  this  is 
a  taking  by  robbery.(e) 

Not  only  a  taking  in  fact,  but  a  taking  in  law,  is  sufficient  to  constitute  a  rob- 
beiy.^y)  It  has,  therefore,  been  holden,  that  if  thieves  attack  a  man  to  rob  him, 
and,  finding  little  or  nothing  about  him,  force  him  by  menace  of  death  to  swear  to 
fetch  them  money,  which  he  does  accordingly,  and  deliv^»  it  to  them  while  the 
fear  of  the  menace  still  continues  upon  him,  and  they  receive  it,  this  is  a  sufficient 
taking  in  law.(^)  And  if  upon  A.  assaulting  B.,  and  bidding  him  to  deliver  his 
parse,  B.  refuse. to  do  so,  and  then  A.  pray  B.  to  give  or  lend  him  money,  and  B. 
does  so  accordingly,  under  the  influence  of  fear,  the  taking  will  be  complete.(A) 
For  where  the  thief  receives  money,  &c.,  by  the  delivery  of  the  party,  either  while 

(«)  3  Inst.  69 ;  I  Hale  533.  (y)  Rex  «.  Farrell,  I  Leach  322,  note  (5). 

(x)  3  Inst.  69;  1  Hale  533.  (a)  Peat's  case,  I  Leach  228. 

(h)  Lapier'f  case,  1  Leach  320  (see  Beg.  o.  Simpson,  Dears.  C.  C.  R.  421,  post^  Stedling 
fnm  the  PtTson), 

(e)  Macaaley's  case,  1  Leach  287 ;  Baker's  case.  Id.  290 ;  Horner's  case,  2  East  P.  0.  c. 
16,  s.  121,  p.  703,  j9o«t,  p.  109;  Rex  v.  Mason, ^o<l,  p.  110. 

[d)  1  Hawk.  P.  C.  c.  34,  s.  2.  (e)  1  Hale  533. 

/)  3  Inst.  68 ;  1  Hale  532. 

[9)  Id.  Ibid. ;  2  Bast  P.  C.  c.  16,  s.  129,  p.  714. 

(A)  1  Hale  533. 
VOL.  n.- 
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the  party  is  under  the  terror  of  an  actual  assault,  or  afterwards  while  the  fear  of 
menaces  made  use  of  hy  the  thief  continues  upon  him,  such  thief  may,  in  the  eye 
of  the  law,  as  correctly  he  said  to  take  the  property  from  the  party,  as  if  he  had 
actually  taken  it  out  of  his  pocket.(t ) 

The  taking  must  in  all  cases  he  accompanied  with  a  felonious  intent,  or  anvmiu 
farandi;  but  if  a  man  animo  furandi  say — "Give  me  your  money," — "Lend  me 
your  money," — "  Make  me  a  present  of  your  money,"  or  words  to  the  like  import, 
they  are  equivalent  to  the  most  positive  order  or  demand ;  and,  if  anything  be  ob- 
tained in  consequence,  such  a  taking  will  be  within  the  definition  of  robbery.(^y) 
There  is,  however,  a  case  of  considerable  nicety,  which  should  be  here  noticed, 
where,  though  the  original  assault  was  clearly  with  a  felonious  intent,  the  taking  of 
the  goods  was  holden  to  be  no  more  than  a  trespass.  A.  assaulted  B.  on  the  high- 
way with  a  felonious  intent,  and  searched  the  pockets  of  B.  for  money,  but  finding 
*1 0^1  ^'^^^^  ^®  pulled  off  the  bridle  of  B/s  horse,  and  threw  *that  and  some  bread 
-■  which  B.  had  in  panels  about  the  highway,  but  did  not  take  away  anything 
from  B. ;  and  it  was  resolved,  upon  a  conference  with  all  the  judges,  that  this  was 
not  robbery,  because  nothing  was  taken  from  B.(A;)  But  it  is  remarked  upon  this 
case,  that  the  better  reason  for  the  decision  seems  to  be,  that  the  particular  goods 
were  not  taken  with  a  felonious  intent,  as  surely  there  was  a  sufficient  taking  and 
iseparation  of  the  goods  from  the  person.(Z) 

If  a  party  bond  fide  believing  that  property  in  the  personal  possession  of  another 
belongs  to  him,  take  that  property  away  from  such  person  with  menaces  and  vio- 
lence, this  is  not  robbery;  and  it  is  for  the  jury  to  say.  whether  or  not  the  prisoner 
did  act  under  such  honh  fide  belief.*  Upon  an  indictment  for  robbing  Green  of 
three  wires  and  a  pheasant,  it  appeared  that  the  prisoner  had  set  the  wires,  in  one 
of  which  a  pheasant  was  caught,  and  Green,  a  gamekeeper  of  the  manor  where  the 
wires  were  set,  took  up  the  wires  and  the  pheasant,  and  put  them  in  his  pocket,  the 
prisoner  soon  ader  came  up,  and  said,  "  Have  you  got  my  wires?"  Green  replied 
that  he  had,  and  a  pheasant  that  was  caught  in  them.  The  prisoner  then  asked 
Green  to  give  the  pheasant  and  wires  to  him,  which  Green  refused ;  whereupon  the 
prisoner  lifted  up  a  large  stick,  and  threatened  to  beat  Green's  brains  out  if  he  did 
not  give  them  up.  Green  fearing  personal  violence  did  so.  For  the  prosecution  it 
was  contended  that  the  prisoner  had  no  property  either  in  the  wires  or  the  pheas- 
ant. Vaughan,  B.,  "If  the  prisoner  demanded  the  wires  under  the  honest  impres- 
sion that  he  had  a  right  to  them,  though  he  might  be  liable  for  a  trespass  in  set- 
ting them,  it  would  not  be  a  robbeiy.  The  gamekeeper  had  a  right  to  take  them, 
and  when  so  taken  they  never  could  have  been  recovered  from  him  by  the  prisoner; 
yet  still  if  the  prisoner  acted  under  the  honest  belief  that  the  property  in  them 
continued  in  himself,  I  think  it  is  not  a  robbery.  If,  however,  he  used  it  merely 
as  a  pretence,  it  would  be  robbery.  The  question  for  the  jury  is,  whether  the  pri- 
soner did  honestly  believe  be  had  a  property  in  the  snares  and  pheasant  or  not."{m) 

The  prisoner  was  indicted  for  assaulting  T.  Simcocks,  with  intent  to  rob  him.  It 
appeared  that  Simcocks'  father  had  been  at  a  fair  at  Congleton  a  few  days  before 
the  alleged  offence,  and  a  person  had  there  given  him  eleven  sovereigns  for  the  pur- 
pose of  buying  a  horse;  and  the  father  put  the  money  in  his  pocket  and  refused  to 
give  it  back.  The  pei'son  who  gave  him  the  money  followed  him  to  an  entry,  and 
there,  in  company  with  the  prisoner,  assaulted  the  father,  and  endeavored  to  get  the 
money  out  of  his  pocket.     Simcocks  came  up,  and  said  that  the  person  who  gave 

2  East  P.  G.  c.  16,  s.  128,  p.  Yll,  a.  129«  p.  714.     And  see  further  as  to  cases  of  this 

mA^pott^  p.  113,  et  teg.f  where  ''the  putting  in  fear"  is  spoken  of. 

(yj  By  Willes,  J.,  delivering  the  opinion  of  the  judges  in  Donnally's  case,  1  Leach  196. 
And  see  further  upon  the  subject  of  the  felonious  intent, />o<<,  p.  108,  etteq.j  in  the  cases 
Telating  to  "  violence  or  putting  in  fear ;"  and  post^  Larceny, 

{k)  Anon.,  2  East  P.  C.  c.  16,  s.  98,  p.  662. 

(/)  2  East  P.  G.  c.  16,  s.  96,  p.  662. 

(m)  Rex  V.  Hall,  Gloucester  Lent.  Ass.  1828,  MSS.,  G.  S.  Q. ;  8.  o.,  3  G.  &  P.  409.  See 
■aimilar  cases,  Larceny. 

^  The  owner  of  property  is  not  guilty  of  robbery  in  taking  it  from  the  person  of  the 
possessor:  People  v.  Vice,  21  Gal.  344. 
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his  father  the  money  was  the  man  that  had  robhed  Cotterell  at  Leek  fair,  and 
thereon  that  person  ran  away.  The  prisoner  called  the  next  day  at  Simoocks' 
father's,  and  demanded  the  eleven  sovereigns;  but  the  father  refused  to  give  him 
them,  and  said  be  would  give  them  to  the  man  from  whom  he  had  received  them, 
if  he  would  come  and  ask  for  them.  Afterwards  the  prisoner  saw  ^Simcocks  ri|e-i  az* 
receive  at  Leek  fair  seven  sovereigns  for  a  cow  that  he  had  sold,  and  said,  ^ 
"■  Pay  nie  the  eleven  sovereigns  you  owe  me,"  and  then  knocked  Simcocks  down, 
and  put  his  hand  into  Simcocks*  pocket  where  he  had  seen  the  sovereigns  placed, 
but  was  prevented  from  getting  them ;  and  Parke,  B.,  held  that  there  was  too  much 
semblance  of  a  right  to  claim  the  sovereigns  to  justify  proceeding  with  the  case  for 
the  felony,  (n) 

Where  on  an  indictment  for  robbery  it  appeared  that  the  prosecutor  owed  the 
prisoner  money,  and  had  promised  to  pay  him  5/.,  and,  being  drinking  at  the  pri- 
soner's inn,  the  prisoner  pressed  him  for  payment,  and,  on  reiiisal,  induced  him  to 
go  into  a  private  room,  and  there,  afler  repeating  his  demand  for  money,  declared 
that  he  would  have  it,  knocked  him  down,  and  tried  to  take  it  from  him,  and  the 
prosecutor  said  if  he  would  let  him  get  up  he  would  give  him  a  check  for  4^.,  and 
did  so.  The  prisoner,  however,  repeated  his  demand  for  money,  declared  he  would 
have  it,  and  knocked  him  down  again,  and  his  money  dropped  out  of  his  pockets, 
but  it  was  not  known  what  became  of  it;  Krle,  G.  J.,  said  he  thought  the  jury 
could  hardly  convict  of  a  felonious  robbery.  The  essence  of  the  offence  charged 
was  the  felonious  intent,  and  that  it  was  impossible  to  find  on  these  fact8.(nn) 

Some  questions  as  to  the  felonious  intent  have  arisen  where  the  property  has  been 
taken  under  color  of  a  purchase.  Thus,  though  it  is  clear  that  if  a  person  by  force, 
or  threats,  compel  another  to  give  him  goods,  and  by  way  of  color  oblige  him  to 
take,  or  if  he  offer,  less  than  the  value,  it  is  robbery  ;(o)  yet  it  has  been  doubted, 
whether  the  forcing  a  higler  or  other  chapman  to  sell  his  wares,  and  giving  him  the 
full  value  of  them,  amounts  to  so  heinous  a  crime  as  robbery.Q))  So  that  where  a 
traveller  met  a  fisherman  with  fish,  who  refused  to  sell  him  any,  and  he  by  force 
and  putting  in  fear  took  away  some  of  his  fish,  and  threw,  him  money  much  above 
tha  value  of  it,  judgment  was  respited,  because  of  the  doubt  whether  the  intent 
were  felonious  on  account  of  the  money  given.(7)  It  is  suggested,  however,  with 
much  reason,  that  questions  of  this  kind  should  properly  be  referred  to  the  consi- 
deration of  the  jury;  and  that  the  circumstance  of  the  full  value  or  more  being 
offered  at  the  time  should  be  left  to  them  to  show  that  the  intention  of  the  party 
was  not  fraudulent,  and  so  not  felonious. (r)  For  though  it  does  not  necessarily 
follow  as  a  conclusion  of  law,  that  if  the  value  of  the  thing  taken  be  offered  to  be 
paid  at  the  time,  the  intent  is,  therefore,  not  felonious:  yet  it  is  submitted,  that 
such  a  circumstance  would  be  pregnant  evidence  in  the  negative. (s)  But  cases 
where  the  owner  is  induced  to  part  with  his  property  at  less  than  its  value,  by 
fear  of  the  violence  of  any  individual,  or  of  the  outrages  of  a  mob,  come 
under  a  different  consideration,  and  constitute  a  sufficient  taking  with  a  felonious 
intent.  (<) 

The  taking  need  not  be  immediately  from  the  person  of  the  owner ;  it  will  be 
sufficient  if  it  be  in  his  presence.(i«)  Therefore  if  A.,  upon  being  assaulted  by  a 
thief,  throws  his  purse  or  cloak  into  a  bush,  and  the  thief  takes  it  up  and  carrier  it 
away ;  or  if,  while  A.  is  flying  from  the  thief,  he  lets  fall  his  hat,  and  the  thief 
takes  it  up  and  carries  it  away,  such  taking  being  done  in  the  presence  of  A.  will 

(n)  Reg.  V.  Boden,  1  C.  A  K.  395  (47  E.  0.  L.  R.).  These  cases  accord  with  the  Roman 
Law.  *'  Qui  aliquo  errore  ductus,  rem  suam  esse  existimans,  et  imprudens  juris,  eo  animo 
rapuerit,  quasi  domiDO  liceat  etiam  per  vim  rem  suam  auferre  a  possessoribus,  absolvi 
debet ;  cui  scilicet  conveuiens  est  nee  furti  teneri  eum  qui  eodem  hoc  animo  rapuerit :'' 
Just.  Inst.  Lib  iv.  Tit.  2,  s.  1. 

{fm)  Reg.  V.  Hemmings,  4  F.  A  F.  50. 

(o)  Rex  V.  Simons,  2  East  P.  G.  c.  16,  s.  128,  p.  712. 

(p)  1  Hawk.  P.  G.  c.  34,  s.  14 ;  4  Blac.  Gom.  244. 

(g)  The  Fisherman's  case,  2  East  P.  G.  c.  16,  s.  98,  p.  661,  662. 

(r)  2  East  P.  G.  c.  16,  s.  98,  p.  662.  («)  Id.  Ibid. 

(t)  Pottj  p.  116,  etsfq. 

(tt)  1  Hale  533 ;  1  Hawk.  P.  G.  c.  34,  a.  6;  Rex  v.  Francis,  2  Str.  1015. 
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be  8ufficient.(v)  So  it  has  been  said,  that  if  a  man's  servant  be  robbed  of  his  mas- 
ter's goods  io  the  sight  of  his  master,  this  shall  be  taken  for  a  robbery  of  the 
ma8ter.(ii7)  So,  if  the  thief  having  first  assaulted  A.  takes  away  his  horse  standing 
^^1071  *^^  him;  or,  having  put  him  in  fear,  drives  his  cattle,  in  his  presence,  out 
^  of  his  pasture,  he  may  be  properly  said  to  take  such  property  from  the  per- 
son of  A. ;  for  he  takes  it  openly  and  before  his  face  while  under  his  immediate  and 
personal  care  and  protection.(x)  So  where  on  an  indictment  for  robbery  and  steal- 
ing from  the  person  it  was  proved  that  the  prosecutor,  who  was  paralysed,  received, 
whilst  sitting  on  a  sofa  in  a  room,  a  violent  blow  on  the  head  from  one  prisoner, 
whilst  the  other  prisoner  went  and  stole  a  cash-box  from  a  cupboard  in  the  same 
room ;  it  was  held  that  the  cash-box  being  in  the  room  in  which  the  prosecutor  was 
sitting,  and  he  being  aware  of  that  fact,  it  was  virtually  under  his  protection ;  and 
it  was  left  to  the  jury  to  say,  whether  the  cash -box  was  under  the  protection  of  the 
prosecutor  at  the  time  it  was  stolen. (^)  But  it  is  clear,  that  the  property  must  be 
taken  in  the  presence  of  the  owner ;  and  where  it  appeared  upon  a  special  verdict 
that  some  thieves  gently  struck  the  prosecutor's  hand,  whereby  some  money,  which 
he  had  taken  out  from  his  pocket  to  give  change,  fell  to  the  ground,  and  that,  upon 
his  offering  to  take  it  up,  the  thieves  threatened  to  knock  his  brains  out,  upon 
which  he  desisted  from  taking  up  the  money,  and  the  thieves  ^*  then  and  there  imme- 
diately  "  took  it  up ;  a  great  majority  of  the  judges  held,  that  even  by  this  statement 
it  was  not  sufficiently  expressed  in  the  special  verdict  that  the  thieves  took  up  the 
money  in  the  sight  or  presence  of  the  owner,  and  that  they  could  not  intend  it, 
though  there  seemed  to  have  been  evidence  enough  to  have  warranted  such  a  find- 
ing.(2;)  In  a  case  where  robbers,  by  putting  in  fear,  made  a  wagoner  drive  his 
wagon  from  the  highway  in  the  day-time,  but  did  not  rob  the  goods  till  night,  much 
doubt  appears  to  have  been  entertained  ]  some  having  holden  it  to  be  a  robbery  from 
the  first  force,  but  others  having  considered  that  the  wagoner's  possession  continued 
till  the  goods  were  actually  taken,  unless  the  wagon  were  driven  away  by  the  thieves 
themselves  (a) 

Where,  on  an  indictment  for  robbery,  it  appeared  that  the  prosecutor  gave  his 
bundle  to  his  brother  to  carry  for  him,  and  while  they  were  going  along  the  road 
the  prisoners  assaulted  the  prosecutor,  upon  which  his  brother  laid  down  the  bundle 
in  the  road,  and  ran  to  his  assistance,  and  one  of  the  prisoners  then  ran  away  with 
the  bundle ;  Vaughan,  B.,  intimated  an  opinion  that  under  these  circumstances  the 
indictment  was  not  sustainable,  as  the  bundle  was  in  the  possession  of  another  person 
at  the  time  when  the  assault  was  committed.  Highway  robbery  was  a  felonious 
taking  of  the  property  of  another  by  violence  against  his  will,  either  from  his  person 
or  in  his  presence ;  the  bundle  in  this  case  was  not  in  the  prosecutor's  possession. 
If  these  prisoners  intended  to  take  the  bundle,  why  did  they  assault  the  prosecutor, 
and  not  die  person  who  had  it  ?  (b) 

*'[  0R1  *^^  ™^^  ^^^  ^^  observea,  with  respect  to  the  taking,  that  it  must  not,  as  it 
^  should  seem,  precede  the  violence  or  putting  in  fear;  or,  rather,  that  a  subse- 
quent violence  or  putting  in  fear  will  not  make  a  precedent  taking,  effected  clandes- 
tinely, or  without  either  violence  or  putting  in  fear,  amount  to  robbery.  Thus, 
where  a  thief  clandestinely  stole  a  purse,  and,  on  its  being  discovered  in  his  posses- 

[v)  3  Inst.  68 ;  1  Hale  533. 

[w)  Per  Eolle,  0.  J.,  Rex  v,  Wright,  Style  156. 

z)  1  Hale  533,  and  I  Hawk.  P.  G.  c.  34,  s.  6 ;  4  Blac.  Com.  243. 

[y)  Reg.  V.  Selway,  8  Cox  C.  C.  235.  The  Common  Serjeant,  after  consulting  Crowder, 
J.,  and  Channell,  B. 

(z)  Rex  o.  Francis,  2  Str.  1015 ;  Bex  v.  Orey,  2  East  P.  C  c.  16,  s.  126,  p.  708,  s.  p.  In 
Rex  V,  Francis,  the  judges  clearly  thought  it  a  case  of  grand  larceny,  and  therefore  would 
not  discharge  the  prisoners,  but  directed  a  new  indictment  to  be  preferred,  considering 
themselves  confined  to  the  doubt  of  the  jury,  whether  there  was  a  sufficient  taking,  and 
that  they  could  not  give  judgment  for  a  larceny. 

(a)  2  East  P.  C.  c.  16,  s.  126,  p.  Y07,  708. 

(6)  Rex  V.  Fallows,  5  C.  &  P.  508  (24  B.  C.  L.  R.),  Vaughan,  B.  The  prisoners  were  con- 
victed of  a  simple  larceny.  Qumrc  whether  if  the  indictment  had  been  for  robbing  the 
brother,  who  was  carrying  the  bundle,  it  might  not  have  been  sustained,  as  it  was  the 
violence  of  the  prisoners  that  made  him  pat  it  down,  and  it  was  taken  in  his  presence. 
See  Rex  o.  Wright,  tttjvra,  note  (w),  p.  106.     C.  S.  G. 
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Bion,  denoanoed  vengeance  against  the  party  if  he  should  dare  to  speak  of  it,  and 
then  rode  away,  it  was  holden  to  be  simple  larceny  only,  and  not  robbery,  as  the 
words  of  menace  were  used  after  the  taking  of  the  purse.(c)  But/ if  the  purse  had 
been  obtained  by  means  of  the  menace,  the  offence  would  have  amounted  to 
it)bbery.(cQ 

II.  The  second  subject  of  consideration  in  following  the  definition  of  this  offence, 
is  as  to  the  taking  "  against  the  will  '*  of  the  party. 

In  a  case  where  the  party  upon  whom  the  robbery  was  alleged  to  have  been  com- 
mitted, consented  to  the  fact  for  a  base  purpose,  it  was  holden  to  be  no  robbery. 
One  Salmon  and  several  others,  in  order  to  obtain  for  themselves  the  rewards  given 
by  Act  of  Parliament  for  apprehending  robbers  on  the  highway,  concerted  a  plan 
by  which  a  robbery  might  be  effected  upon  Salmon  by  a  person  named  Blee,  who 
was  one  of  the  confederates,  and  two  strangers  procured  by  Blee.  It  was  expressly 
found  that  Salmon  was  a  party  to  the  agreement ;  that  he  consented  to  part  with 
his  money  and  goods  under  color  and  pretence  of  a  robbery ;  and  that  for  such  pur- 
pose, and  in  pursuance  of  this  consent  and  agreement,  he  went  to  a  highway  at 
Deptford,  and  waited  there  till  the  colorable  robbery  was  effected.  The  judges  were 
of  opinion  that,  in  consideration  of  law,  no  robbery  was  committed  upon  Salmon ; 
and  the  reason  given  Was,  that  his  property  was  not  taken  against  his  will.Ce) 

III.  We  may  now  proceed  to  inquire,  as  to  "  the  violence  or  putting  in  fear." 
The  words  of  the  definition,  as  given  at  the  beginning  of  the  chapter,  are  in  the 

alternative,  "  violence  or  putting  in  fear ;"  and  it  appears,  that  if  the  property  be 
taken  by  eUker  of  these  means,  against  the  will  of  the  party,  such  taking  will  be 
sufficient  to  constitute  robbery.(/)  The  principle,  indeed,  of  n^bbery  is  violence; 
hut  it  has  been  often  holden,  that  actual  violence  is  not  the  only  means  by  which  a 
robbery  may  be  effected,  but  that  it  may  also  be  effected  by  fear,  which  the  law  con- 
siders as  constructive  violence.(^) 

It  appears  to  have  been  sometimes  considered  that  fear  is  a  necessary  ingredient 
in  all  cases  of  robbery,  even  in  those  effected  *by  actual  violence  ;(A)  but  ^^^  ^q 
if  so,  it  will  be  presumed.  And  there  are  cases  of  this  description  in  which  ^ 
fear  can  hardly  be  supposed  to  have  existed ;  as  if  a  man  be  knocked  down  without 
previous  warning,  and  stripped  of  his  property  while  senseless^  he  cannot  with 
propriety  be  said  to  be  put  in  fear,  and  yet  that  would  undoubtedly  be  robbery. (t) 

With  respect  to  the  degree  of  actual  ^'  violence,'^  where  the  taking  is  effected  by 
that  means,  it  appears  to  be  well  settled  that  a  sudden  taking,  or  snatching  from  a 
person  unawares,  is  not  sufficient.  Thus,  where  a  boy  was  carrying  a  bundle  along 
the  street  in  his  hand,  after  it  was  dark,  when  the  prisoner  ran  past  him,  and  snatched 
it  suddenly  away,  it  was  holden  that  the  act  was  not  done  with  the  degree  of  force 
and  terror  necessary  to  constitute  robbery.(y  )  And  the  same  was  holden  in  a  case 
where  it  appeared  that  as  two  little  boys  were  carrying  a  parcel  of  cloth  to  one  of 
the  inns  at  Bath,  for  the  purpose  of  its  being  carried  by  a  stage-coach  to  London, 
the  prisoner  came  up  suddenly,  snatched  the  cloth  from  the  head  of  one  of  them, 
and  ran  off  with  it. (A;)  The  same  doctrine  has  been  held  in  four  other  cases ;  in 
one  of  which  the  hat  and  wig  of  a  gentleman  were  snatched  from  his  head  in  the 
street ;(/)  in  another,  an  umbrella  was  snatched  suddenly  out  of  the  hand  of  a 

(c)  Barman's  case,  1  Hale  534 ;  1  Hawk.  P.  C.  c.  34,  s.  7. 

(d)  By  Lord  Mansfield  in  Donnally's  case,  2  East  P.  C.  c.  16,  8.  130,  p.  726. 

(e)  Rex  V.  M*Daniel,  Fost.  121,  128.  The  case  of  Norden, />o«^,  p.  114,  was  cited  on  the 
part  of  the  Crown ;  but  Mr.  Justice  Foster  remarks  upon  it  as  distinguishable  on  many 
grounds:  Fost.  129. 

(/)  2  East  P.  G.  c.  16,  s.  127,  p.  708,  and  the  authorities  there  cited:  Fost.  128. 

(^)  Donnally's  case,  1  Leach  196;  2  East  P.  C.  c.  16,  s.  130,  p.  727;  Beane's  case,  2 
Leach  619;  2  East  P.  C.  c.  16,  s.  132,  p.  735. 

(A)  Fost  128,  where  the  learned  writer  says,  that  there  are  opinions  in  the  books  which 
seem  to  make  the  circumstance  of  fear  necessary,  but  that  he  had  seen  a  good  MS.  note 
of  Lord  Holt  to  the  contrary,  and  that  he  was  himself  very  clear  that  the  circumstances 
of  actual  fear  at  the  time  of  the  robbery  need  not  be  strictly  proved. 

[i)  Fost.  128;  4  Blac.  Com.  244;  2  East  P.  C.  c.  16,  s.  128,  p.  711. 

[/)  Macauley's  case,  1  Leach  287 ;  Baker's  case.  Id.  290,  s.  p. 

;Jb)  Robin's  case,  1  Leach  290,  note  (a). 

if)  Steward's  case,  2  East  P.  C.  c.  16,  s.  121,  p.  702. 
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womaD,  as  she  was  walking  along  the  street  ;(m)  and  in  a  third,  a  watch  was  jerked 
with  considerahl^  force,  oat  of  a  watch-pocket  ;(n)  and  in  a  fourth,  a  watch  was 
snatched  from  the  hands  hy  catching  hold  of  the  rihhon  and  key  without  touching 
the  hands. (o)  But  if  any  injury  he  done  to  the  person,  or  there  he  any  struggle 
hy  the  party  to  keep  possession  of  the  property  before  it  be  taken  from  him,  there 
will  be  a  sufficient  actual  "  violence/*  Thus,  in  the  case  which  has  been  already 
mentioned,  where  an  ear-ring  was  snatched  from  a  lady's  enr,  and  the  ear  torn 
through,  and  blood  drawn  by  the  force  used,  it  was  holden  to  be  robbery.(j5)  So, 
where  a  heavy  diamond  pin,  with  a  cork-screw  stalk,  twisted  very  much  in  a  lady's 
hair,  which  was  close  frizzed  and  strongly  craped,  was  snatched  out,  and  part  of 
the  hair  torn  away  at  the  same  time,  it  was  holden  that  this  was  a  sufficient  degree 
of  violence  to  constitute  a  robbery.(9)  And  in  a  case  where  it  appeared  that  the 
*1101  P^^^^^^^  snatched  at  a  sword  while  it  *waB  hanging  at  a  gentleman's  side, 
^  and  that  the  gentleman  perceiving  him  get  hold  of  the  sword,  instantly  laid 
tight  hold  of  the  scabbard,  which  occasioned  a  struggle  between  them,  in  which  the 
prisoner  got  possession  of  the  sword,  and  took  it  away;  the  Court- held  that  it  was 
a  robbery. (r)  In  a  case  where  the  prosecutor's  watch  was  fastened  to  a  steel  chain, 
which  went  round  his  neck,  the  seal  and  chain  hanging  from  his  fob,  and  the  pri- 
soner laid  hold  of  the  seal  and  chain,  and  pulled  the  watch  from  the  fob;  but  the 
steel  chain  still  secured  it ;  upon  which  the  prisoner,  by  two  jerks,  broke  the  steel 
chain,  and  made  off  with  the  watch  ;  upon  a  case  reserved,  the  judges  were  unani- 
mous that  this  was  a  robbery,  as  the  prisoner  did  not  get  the  watch  at  once,  but 
had  to  overcome  the  resisttince  made  by  the  steel  chain,  and  used  actual  force  for 
that  purpose.(«)  So  that  the  rule  appears  to  be  well  established,  that  no  sudden 
taking  or  snatching  of  property  from  a  person  unawares  is  sufficient  to  constitute 
robbery,  unless  some  injury  be  done  to  the  person,  or  there  be  some  previous  struggle 
for  the  possession  of  the  property,  or  some  force  used  in  order  to  obtain  it.(^) 
Where  a  prisoner  ran  up  against  a  person,  for  the  purpose  of  diverting  his  attention 
while  he  picked  his  pocket,  the  judges  held  that  the  force  was  sufficient  to  make  it 
a  robbery,  it  having  been  used  with  that  intent,  (u) 

But  where,  on  an  indictment  for  robbery,  it  appeared  that  the  prosecutrix  had 
tied  a  basket  by  the  handles  to  the  rail  of  a  cart  in  which  she  was  riding,  and  the 
prisoner  tried  to  lifl  off  the  basket  by  stealth,  but  the  string  prevented  him,  and 
the  prosecutrix  stretched  out  her  arm  to  lay  hold  of  the  basket,  and  just  at  that 
moment  the  prisoner  cut  the  string  through  with  a  knife,  and  at  the  same  time  in- 
flicted a  wound  on  the  wrist  of  the  pn»secutrix,  the  pain  and  fright  consequent  on 
which  caused  her  to  withdraw  her  hand,  and  leave  him  in  possession  of  the  basket, 
with  which  he  made  off;  Alderson,  B.,  held  that,  in  order  to  constitute  the  crime 
of  robbery,  there  must  be  intentional  violence  and  force ;  here  the  wound  appeared 
to  have  been  inflicted  undesignedly  and  by  mere  accident,  and  therefore  the  case 
did  not  amount  to  robbery. («) 

Where  violence  is  made  use  of,  to  obtain  the  property  with  a  felonious  intent,  as 
stated  in  the  definition  of  this  offence,  it  seems  that  it  will  not  the  less  amount  to 

(wi)  Horner's  case,  2  East  P.  C.  c.  16,  s.  121,  p.  703. 

(n)  Rex  V  Gnoail,  1  C.  &  P.  304  (12  E.  0.  L.  R.),  Garrow,  B.,  saying,  "The  mere  act  of 
taking  being  forcible  will  not  make  this  offence  highway  robbery ;  to  constitute  the  crime 
of  highway  robbery  the  force  used  must  be  either  before  or  at  the  time  of  the  taking,  and 
must  be  of  such  a  nature  as  to  show  that  it  was  intended  to  overpower  the  party  robbed, 
and  prevent  his  resisting,  and  not  merely  to  get  possession  of  the  property  stolen  ;  thus, 
if  a  man  walking  after  a  woman  in  the  street,  were  by  yiolence  to  pull  her  shawl  from  her 
shoulders,  though  he  might  use  considerable  violence,  it  would  not,  In  my  opinion,  be 
highway  robbery,  because  the  violence  was  not  for  the  purpose  of  overpowering  the  party 
robbed,  but  only  to  get  possession  of  the  property." 

(o)  Reg.  V.  Walls,  2  C.  &  K.  214  (61  E.  C.  L.  R.),  Patteson,  J. 

(p)  Lapier's  case,  I  Leach  300,  anie^  p.  104. 

(q)  Moore's  case,  1  Leach  335. 

(r)  Davies's  case,  2  East  P.  C.  c.  16,  s.  127,  p.  709;  1  Leach  290,  note  (a). 

(«)  Rex  V.  Mason,  MS.,  Bayley,  J.,  and  R  &  R.  419. 

(t)  Ante^  p.  103. 

(m)  Anonymous,  mentioned  bv  Holroyd,  J.,  1  Lewin  300.  * 

(v)  Reg.  V.  Edwards,  1  Cox  C.  C.  32. 
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robbery,  on  account  of  the  thief  having  recourse  to  some  colorable  or  specious  pre- 
tence, in  order  the  better  to  effect  his  purpose. 

One  Merriman,  who  was  taking  cheeses  along  the  highway  in  a  bart,  was  stopped 
by  a  person  named  Hall,  who  insisted  upon  seizing  them  for  want  of  a  permit. 
This  was  a  mere  pretence,  no  permit  being  necessary.  After  some  altercation, 
Merriman  and  Hall  agreed  to  go  before  a  magistrate  to  determine  the  matter ;  and, 
during  Merriman 's  absence,  other  persons  riotously  assembled  on  account  of  th^ 
dearness  of  proyisions,  and,  in  confederacy  with  Hall,  for  the  purpose,  carried  away 
the  goods.  It  was  objected  (upon  an  action  against  the  hundred,  on  the  statutes 
of  hue  and  cry),  that  this  was  no  robbery,  because  there  was  no  force;  but 
^Hewitt,  J.,  overruled  the  objection,  and  left  the  case  to  the  jury,  who  ^^^  ^  ^ 
were  of  opinion  that  Hall's  conduct,  in  insisting  upon  seizing  the  cheese  for  *- 
want  of  a  permit,  waa  a  mere  pretence,  for  the  purpose  of  defrauding  Merriman, 
and  found  that  the  offence  was  robbery ;  which  was  afterwards  confirmed  by  the 
Court  of  King's  Bench,  on  a  motion  for  a  new  trial.(u7)  It  was  well  observed  upon 
this  case,  that  the  opinion  that  it  amounted  to  a  robbery  must  have  been  grounded 
upon  the  consideration  that  the  first  seizure  of  the  cart  and  goods  by  Hall,  being 
by  violence,  and  while  the  owner  was  present,  constituted  the  offence  of  a 
robbery,  (x) 

In  another  case,  also,  the  offence  was  holden  to  be  robbery  though  the  violence 
made  use  nf  was  under  the  color  and  pretence  of  a  legal  proceeding.  The  prosecu- 
trix was  brought  to  a  police  office  by  the  prisoner,  into  whose  custody  she  had  been 
delivered  by  a  headborough,  who  had  taken  her  up  under  a  warrant,  upon  a  charge 
of  having  committed  an  assault  upon  a  woman  who  lodged  in  her  house.  The 
magistrate  at  the  office,  having  examined  the  complaint,  ordered  her  to  find  bail ; 
but  at  the  same  time  advised  the  parties  to  make  the  matter  up,  and  become  good 
friends.  The  magistrate  then  left  the  office,  and  the  prisoner,  who  was  an  under- 
servant  to  the  turnkey  of  the  New  Prison,  Clerkenwell,  and  acted  occasionally  as  a 
runner  to  the  police  office,  but  had  no  regular  appointment  either  as  constable  or 
other  peace  officer,  nor  had  in  particular  any  order  to  carry  the  prosecutrix  to 
p(rison,(^)  took  her  to  an  adjacent  public  house,  where  her  husband  was  waiting  in 
expectation  that  she  would  be  discharged.  When  her  husband  found  that  the 
matter  was  not  settled,  he  requested  that  the  prisoner  would  wait  a  short  time, 
while  he  went  to  procure  bail,  and  immediately  left  the  house.  As  soon  as  he  was 
gone,  the  prisoner  began  to  treat  the  prosecutrix  very  ill,  locked  her  up  for  some 
time  in  a  stinking  place,  and  then  brought  her  out  and  threatened  to  carry  her  im- 
mediately to  prison.  She  was  terrified,  and  implored  him  to  wait  till  her  husband 
returned ;  and  producing  a  shilling  from  her  pocket,  offered  to  give  it  him,  or  even 
to  give  him  half-a-crown,  if  he  would  comply  with  her  reqyest ;  but  he  refused,  and 
immediately  handcuffed  her  to  a  man  whom  he  had  in  custody  on  a  charge  of 
assault,  and  who,  as  the  prisoner  alleged,  had  before  rescued  himself.  The  prisoner 
then  kicked  her,  thus  handcuffed,  before  him;  and  shoved  her  and  her  companion 
into  a  coach,  which  he  ordered  to  drive  to  the  New  Prison.  He  then  came  into 
the  coach  ;  and  almost  immediately  upon  the  coach  setting  off,  put  a  handkerchief 
to  the  mouth  of  the  prosecutrix,  and  forcibly  took  from  her  the  shilling,  which  she 
continued  to  hold  in  her  hand,  saying,  at  the  same  time,  ''  This  will  buy  us  a  glass 
a  piece."  He  then  asked  her,  if  she  had  any  more  money  in  her  pocket,  said  that 
he  was  sorry  for  her  children,  and  that  if  she  had  as  much  money  as  would  pay  for 
the  coach,  she  should  not  go  to  prison.  She  exclaimed  that  she  had  no  more 
money;  but  the  man  who  was  handcuffed  to  her  rattled  the  handcuff  r^c-iio 
*againBt  the  side  of  her  pocket,  and  the  prisoner  put  his  hand  into  her  ^ 
pocket,  and  took  out  three  shillings.  He  then  continued  to  promise  to  carry  her 
back,  but  did  not  give  any  directions  to  the  coachman  to  change  his  course.  In 
about  ten  minutes  after  he  had  so  taken  the  three  shillings,  he  stopped  the  coach 

(«r)  Merriman  v.  The  Hundred  of  Chippenham,  2  Bast  P.  C.  c.  16,  s.  12T,  p.  709. 

(z)  2  East  P.  C.  c.  16,  s.  L27,  p.  709,  note  (a). 

(y)  In  the  report  of  this  case  in  Ea^t,  it  is  said  that  the  prisoner  alleged  that  the 
magistrate  made  out  a  warrant  of  commitment  for  the  prosecutrix,  but  that  it  was  not 
prodnced. 
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at  a  public  house,  called  for  some  gin,  drank  some  himself,  gave  the  coachman  a 
glass,  and  offered  the  prosecutrix  a  glass,  which  she  several  times  refused,  but  at 
last  drank,  upon  his  insisting  she  should  do  so  \(z)  he  then  gave  the  shilling  which 
he  first  took  from  her  to  pay  for  the  gin,  and  took  sixpence  in  change.  As  the 
prisoner  had  promised  to  carry  her  back,  the  prosecutrix  made  no  complaint  at  the 
public  house,  but  said,  that  if  the  prisoner  would  cany  her  back  he  might  keep  the 
other  three  shillings  which  he  had  taken  from  her.  The  prisoner,  however,  pro- 
ceeded with  her  to  the  New  Prison.  He  paid  a  shilling,  or  one  shilling  and  six- 
pence for  the  coach ;  but  returned  no  part  of  the  money  to  the  prosecutrix.  Nares, 
J.,  who  tried  the  prisoner,  said  that,  in  order  to  commit  the  crime  of  robbery,  it 
was  not  necessary  that  the  violence  used  to  obtain  the  property  should  be  by  the 
common  and  usual  modes  of  putting  a  pistol  to  the  head,  or  a  dagger  to  the  breast; 
and  that  a  violence,  though  used  under  a  colorable  and  specious  pretence  of  law,  or 
of  doing  justice,  was  sufficient,  if  the  real  intention  was  to  rob;  and  he  left  the  case 
to  the  jury,  with  a  direction  that  if  they  thought  the  prisoner  had  originally,  when 
he  forced  the  prosecutrix  into  the  coach,  a  felonious  intent  of  taking  her  money, 
and  that  he  made  use  of  the  violence  of  the  handcufis  as  a  means  to  prevent  her 
making  resistance,  and  that  he  took  the  money  with  a  felonious  intent,  they  should 
find  him  guilty.  The  jury  found  that  the  prisoner  had  a  felonious  intent  of  getting 
whatever  money  the  prosecutrix  had  in  her  pocket,  and  that  the  putting  her  into 
into  the  state  described  in  the  evidence  was  only  a  colorable  mean  of  putting  his 
felonious  intention  into  execution.  And  upon  the  case  being  reierred  to  the  twelve 
judges,  they  were  unanimously  of  opinion,  that  as  it  was  found  by  the  verdict  that 
the  prisoner  had  an  original  intention  to  take  the  money,  and  had  made  use  of  vio- 
lence, though  under  the  sanction  and  pretence  of  law,  for  the  purpose  of  obtaining 
it,  the  offence  '^as  clearly  a  robbery.(a) 

Though  the  violence  be  used  for  a  different  purpose  than  that  of  obtaining  the 
property  of  the  party  assaulted  ;  yet  if  property  be  obtained  by  it,  the  offence  will, 
under  Eome  circumstances  at  least,  amount  to  robbery :  as  where  money  was  offered 
to  a  party  endeavoring  to  commit  a  rape,  and  taken  by  him.  Blackham  assaulted  a 
woman  with  intent  to  ravish  her,  and  she,  without  any  demand  from  him,  offered  him 
money,  which  he  took  and  put  into  his  pocket,  but  continued  to  treat  the  woman 
with  violence,  in  order  to  effect  his  original  purpose,  until  he  was  interrupted ;  and 
this  was  holden  to  be  robbery  by  a  considerable  majority  of  the  judges ;  on  the 
ground  that  the  woman,  from  the  violence  and  terror  occasioned  by  the  prisoner's 
behavior,  and  to  redeem  her  chastity,  offered  the  money,  which  it  was  clear  she 
*1 1  ^1  vould  not  have  given  ^voluntarily ;  and  that  the  prisoner,  by  taking  it,  de- 
^  rived  an  advantage  to  himself  from  his  felonious  conduct,  though  his  origi- 
nal intent  were  to  commit  a  rape.(&) 

With  respect  to  *'  the  putting  in  fear,*'  or  constructive  violence,  when  that  is  the 
means  by  which  the  taking  is  effected,  it  may  be  considered,  with  reference,  first,  to 
those  cases  in  which  the  fear  excited  has  been  of  injury  to  the  person;  secondly,  to 
those  in  which  the  fear  excited  has  been  of  injury  to  the  property;  and  thirdly,  to 
those  in  which  the  fear  excited  has  been  of  injury  to  the  chartzcter.  It  should, 
however,  be  remembered,  as  generally  applicable  to  cases  of  this  description,  that 
where  property  is  extorted  by  fear,  it  will  constitute  a  robbery  by  putting  in  fear, 
though  it  may  be  taken  in  the  shape  of  a  colorable  gift.(c)  So  that  if  a  man, 
whether  with  or  without  a  drawn  sword,  or  other  offensive  weapon,  but  with  such 
circumstances  of  terror  as  indicate  a  felonious  intention,  ask  alms  from  a  person  who 
gives  to  him  through  mistrust  and  apprehension  of  violence,  it  will  be  robbery  :  and 
so  it  will  be  if  the  thief,  after  having  first  made  an  assault,  cease  to  use  force,  and 
ask  money  for  alms,  which  is  given  him  by  the  party  attacked,  while  there  remained 
a  reasonable  ground  for  the  continuance  of  the  fear  excited  by  the  assault. (cf)    And 

{z)  Id  the  report  of  this  case  in  Leach,  it  is  said,  that  he  induced  her  to  drink  a  glass 
by  repeating  his  promise  that  she  should  not  be  detained. 

(a)  Gascoigne's  case,  1  Leach  280;  2  East  P.  0.  c.  16,  s.  127,  p.  709.  And  see  the  Sess. 
Pap.  295. 

{b)  Blackham's  case,  2  East  P.  G.  c.  16,  s.  128,  p.  711. 

(ej  Ante^  p.  104,  et  8eq. 

(d)  2  East  P.  C.  c.  16,  s.  128,  p.  711 ;  4  Blac.  Com.  244;  antef  p.  104,  et  teq. 
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if  thieveB  oome  to  rob  A.,  and,  finding  little  about  him,  enforce  him,  by  menace  of 
death,  to  swear  to  bring  them  a  greater  sum,  which  he  does  accordingly,  this  is  rob- 
bery, if  the  fear  of  that  menace  continued  upon  him  at  the  time  he  delivered  the 
nioney.(e) 

The  fear  of  injury  to  the  person  is  that  which  is  commonly  excited  on  the  com- 
misBion  of  this  offence ;  and  where  property  is  obtained  by  this  means,  it  will  amount 
to  robbery,  though  there  be  no  great  degree  of  terror  or  afiright  in  the  party  robbed. 
It  is  enough  if  the  fact  be  attended  with  such  circumstances  of  terror,  such  threat- 
ening, by  word  or  gesture,  as,  in  common  experience,  are  likely  to  create  an  appre- 
hension of  danger,  and  induce  a  man  to  part  with  his  property  for  the  safety  of  his 
person. (/)  Where,  therefore,  on  an  indictment  for  robbery,  it  appeared  that  the 
prisoners  and  their  companions  hung  around  the  prosecutor's  person  in  the  streets 
of  Manchester,  so  as  to  render  all  attempts  at  resistance  hazardous,  if  not  vain,  and 
rifled  him  of  his  watch  and  money,  but  it  did  not  appear  that  any  force  or  menace 
was  used,  it  was  held  that  this  was  a  robbery ;  for  if  several  persons  so  surround 
another,  as  to  take  away  the  power  of  resistance,  that  is  force. (^)  And  it  is  not 
necessary  that  actual  fear  should  be  strictly  and  precis^y  proved ;  as  the  law,  in 
odiwin  gpoHatorts,  '''will  presume  fear,  where  there  appears  to  be  a  just  r^iij^ 
ground  for  it.(A)  ^ 

One  Norden,  having  been  informed  that  one  of  the  early  stage  coaches  had  been 
frequently  robbed  near  the  town  by  a  single  highwayman,  resolved  to  use  his 
endeavors  to  apprehend  the  robber.  For  this  purpose  he  put  a  little  money  and  a 
pistol  into  his  pocket,  and  attended  the  coach  in  a  post-chaise,  till  the  highwayman 
came  up  to  the  company  in  the  coach,  and  to  him,  and  presenting  a  weapon 
demanded  their  money.  Norden  gave  him  the  little  money  he  had  about  him,  and 
then  jumped  out  of  the  chaise  with  the  pistol  in  his  hand,  and,  with  the  assistance 
of  some  others,  took  the  highwayman.  This  was  holden  to  be  a  robbery  of 
Norden.(i) 

The  fear  necessary  to  constitute  the  crime  of  robbery  may  exist,  though  the 
property  be  taken  under  color,  and  on  the  pretence  of  a  purchase.  For  if  a  person 
by  fierce  or  threats  compel  another  to  give  him  goods,  and  by  way  of  color  oblige 
him  to  take,  or  if  he  offer  less  than  the  value,  it  is  robbery ;  as  where  the  prisoner 
took  a  quantity  of  wheat  worth  eight  shillings,  and  forced  the  owner  to  take  thirteen- 
pence  half-penny  for  it,  threatening  to  kill  her  if  she  refused,  the  offence  was  clearly 
holden  to  be  robbery  by  all  the  judges  upon  a  conference.(y)  But  whether  the 
forcing  a  chapman  to  sell  his  wares,  and  giving  him  the  full  value  for  them,  will 
amount  to  robbery,  has  been  considered  as  doubtful. (A;) 

It  seems  that  the  fear  of  violence  to  the  person  of  a  child  of  the  party  from  whom 
property  is  demanded,  will  fall  within  the  same  consideration  as  if  the  fear  were  of 
violence  to  the  person  of  the  party  himself  Thus  where  a  case  was  put  in  argu- 
ment of  a  man  walking  with  his  child,  and  delivering  his  money  to  another  person, 
upon  a  threat  that,  unless  he  did  so,  the  other  would  destroy  his  child,  Hotham.  B., 
said,  that  he  had  no  doubt  that  it  would  be  a  robbery. (^)  And  in  a  subsequent 
case,  Eyre,  C.  J.,  said,  that  a  man  might  be  said  to  take  oy  violence,  who  deprived 
the  other  of  the  power  of  resistance,  by  whatever  means  he  did  it ;  and  that  he  saw 
no  sennble  distinction  between  a  personal  violence  to  the  party  himself,  and  the  case 

U)  Ante,  p.  104,  Fitzh.  CoroD.  pi.  464 ;  3  Inst.  68 ;  1  Hale  532 ;  2  Bast  P.  C.  c.  16,  s.  129, 
p.  714,  in  which  last  book  the  reason  given  by  Hawkins  (1  Hawk.  P.  0.  c.  34,  s.  1)  for  this 
doctrine,  and  which  wonld  seem  to  lead  to  the  conclusion  that  it  would  be  robbery  in 
Bueh  case,  though  the  party  delivered  the  money  solely  under  the  mistaken  conscientious 
compulsion  of  his  oath,  is  denied.  And  from  note  (a)  in  East  P.  G.  Ibid.,  it  seems  that 
the  delivery  of  the  money  was  an  act  more  immediately  consequent  upon  the  menace  and 
oath  than  would  appear  from  the  statement  of  the  case  as  given  in  the  text  from  3  Inst, 
and  1  Hale. 

(/)  Fost.  128;  4  Blac.  Com.  243.  244;  Donnally's  case,  1  Leach  197. 

{ff)  Hughes's  case,  1  Lew.  301,  Bayley,  J. 

(h)  Fost.  128;  2  East  P.  0.  c.  16,  s.  128,  p.  711. 

(0  Fost.  129. 

(y)  Simons's  case,  2  East.  P.  G.  c.  16,  s.  128,  p.  712. 

(k)  1  Hawk.  P.  G.  c.  34,  s.  14 ;  4  Blac.  Gom.  244,  ante,  p.  106. 

(Q  Donnally's  case,  2  East  P.  G.  c.  16,  s.  130,  p.  718. 
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put  by  one  of  the  judges,  of  a  man  holding  another's  child  over  a  river,  and  threat- 
ening to  throw  it  in  unless  he  gave  him  money. (m) 

But  obtaining  money  from  a  wife,  under  a  threat  of  accusing  her  husband  of  an 
unnatural  crime,  is  not  robbery.  Upon  an  indictment  for  robbing  the  wife  of  P. 
Abraham,  it  appeared  tiliat  the  money  was  obtained  from  the  wife  by  a  threat  to 
accuse  her  husband  of  an  unnatural  offence,  and  the  money  so  obtained  was  the 
property  of  her  husband.  Littledale,  J.,  said,  ^^  the  case  was  new  and  perplexing ; 
he  thought  it  was  rather  a  misdemeanor.  To  make  a  case  of  this  description  a  rob- 
bery, the  intimidation  should  be  on  the  mind  of  the  person  threatened  to  be  accused, 
and  the  apprehension  of  the  wife  was  of  a  different  character.  The  7  &  8 
*1151  *^^'  4)  c*  2^)  B*  7)  ^  10  terms  confined  to  threats  made  to  the  party  him- 
-*  self.  The  principle  is,  that  the  person  threatened  is  thrown  off  his  guard, 
and  has  not  firmness  to  resist  the  extortion ;  but  he  could  not  apply  that  princi- 
ple to  the  wife  of  the  party  threatened.  Even  as  a  misdemeanor,  the  case  was  new, 
though  he  thought  that  the  only  way  to  treat  the  offence."  He  therefore  directed 
an  acquittal.(n)     But  see  the  24  &  25  Vict.  c.  96,  s.  47.(o) 

The  cases  in  which  the  offence  of  robbery  has  been  committed  by  means  of  a 
fear  of  injury  to  the  property/  of  the  party  are  principally  those  in  which  the  terror 
excited  was  of  the  probable  outrages  of  a  mob. 

The  prisoner,  who  was  a  ringleader  in  some  riots  amongst  the  tinners  in  Corn- 
wall, came  with  about  seventy  of  his  companions  to  the  house  of  the  prosecutor, 
and  said  that  they  would  have  from  him  the  same  as  they  had  had  from  his 
neighbors,  namely,  a  guinea,  or  else  they  would  tear  his  mow  of  corn,  and  level  his 
house.  He  gave  them  a  crown  to  appease  them ;  when  the  prisoner  swore  he 
would  have  five  shillings  more,  which  the  prosecutor,  being  terrified,  gave  him. 
They  then  opened  a  cask  of  cyder  by  force,  drank  part  of  it,  and  eat  the  prose- 
cutor's bread  and  cheese ;  and  the  prisoner  carried  away  a  piece.  The  indictment 
contained  two  counts,  one  for  robbing  the  prosecutoi;  of  ten  shillings  in  his  dwelling- 
house,  by  assault  and  putting  him  in  fear,  and  the  other  for  putting  the  prosecutor 
in  fear,  and  taking  from  him  in  his  dwelling-house  a  quantity  of  cyder,  pork,  and 
bread.     It  was  holden  robbery  in  the  dwelling-house. (oo) 

During  the  riots  in  London,  in  the  year  1780,  a  boy  with  a  cockade  in  his  hat 
knocked  violently  at  the  prosecutor's  door,  who  thereupon  opened  it,  when  the  boy 
said  to  him,  "  Ood  bless  your  honor,  remember  the  poor  mob."  The  prosecutor  told 
him  to  go  along ;  on  which  he  said,  *'  Then  I  will  go  and  fetch  my  captain,"  and 
went  away ;  but  soon  afterwards  the  mob,  to  the  number  of  a  hundred,  armed  with 

(m)  Reane's  case,  2  East  P.  C.  c.  16,  s.  132,  p.  735,  pott^  p.  124. 

(n)  Rex  V.  Edward,  1  M.  &  Rob.  257 ;  s.  o.,  5  0.  &  P.  518  (24  G.  G.  L.  R.).  The  prisoner 
was  afterwards  tried  for  the  misdemeanor,  but  acquitted,  the  prosecutor  not  appearing. 
See  Rex  v.  Knewland,  2  Leach  121^  post,  p.  118,  which  seems  to  support  the  view  of  the 
learned  judge  that  if  this  was  not  robberj,  it  was  only  a  misdemeanor.  But  it  seems  to 
deserve  consideration  whether  as  "  the  law  considers  the  fear  of  losing  character  bj  such 
an  imputation  as  equal  to  the  fear  of  losing  life  itself,  or  of  sustaining  other  personal  in- 
jury ;"  [per  Ashhurst,  J.,  delivering  the  judgment  in  Rex  v,  Knewland]  it  might  not  well 
be  contended  that  the  fear  of  such  a  charge  being  made  against  a  husband  would  operate 
as  strongly  on  the  mind  of  the  wife  as  any  threat  of  personal  violence,  or  even  of  death 
to  him  could  possibly  do ;  and  especially  as  *'  the  bare  idea  of  being  thought  addicted  to 
so  odious  and  detestable  a  crime  is  of  itself  sufficient  to  deprive  the  injured  person  of  all 
the  comforts  and  advantages  of  society ;  a  punishment  more  terrible,  both  in  apprehen- 
sion and  reality  than  even  death  itself,"  [per  Ashhurst,  J.,  Ibid.]  and  therefore,  the  threat 
of  making  such  a  charge  must  operate  in  the  strongest  possible  manner  on  the  mind  of 
the  wife,  indeed  much  more  forcibly  than  any  threat  of  injury  to  any  property  could  pos- 
sibly do.  It  should  be  observed,  that  in  Rex  v.  Knewland  it  was  contended  on  the  trial 
that  if  the  fear  was  not  sufficient  to  constitute  the  crime  of  robbery,  the  prisoners  might 
be  convicted  of  larceny,  if  they  obtained  the  money  fraudulently,  with  a  felonious  design 
to  convert  it  to  their  own  use ;  but  this  point  was  neither  noticed  by  the  Court  on  the 
trial,  nor  by  the  twelve  judges  upon  the  case  reserved  ;  indeed  the  only  question  submitted 
to  them  seems  to  have  been  whether  the  circumstances  were  sufficient  to  constitute  the 
crime  of  robbery.     G.  S.  G. 

(o)  Ante^  p.  100. 

\oo)  Simons's  case,  2  East  P.  G.  c.  16,  a.  131,  p.  731.  See  another  case  against  the  same 
prisoner,  where  the  threat  was  of  injury  to  the  person,  ante,  p.  114. 
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sticks,  and  such  other  things  as  they  had  '^'heen  ahle  to  procure,  came,  headed  rut-t-io 
by  the  prisoDer,  who  was  on  horseback,  and  whose  horse  was  led  by  the  ^ 
same  boy.  On  their  coming  up,  the  bystanders  said,  '^  You  must  give  them  money;" 
and  the  boy  said,  "  Now,  I  haye  brought  my  captain  ;"  and  some  of  the  mob  said, 
^'  God  bless  this  gentleman,  he  is  always  generous."  The  prosecutor  then  said  to 
the  prisoner,  "  How  much  ?"  to  which  the  prisoner  answered,  "  Half-a-crown,  Sir ;" 
upon  which  the  prosecutor,  who  had  before  only  intended  to  give  a  shilling,  gave 
the  prisoner  half-a-crown.  The  mob  then  gave  three  cheers,  and  went  to  the  next 
Louse.     This  was  holden  to  be  robbery.(j9) 

•If  a  mob  go  to  a  person's  house,  and  civilly  ask  him  and  advise  him  to  give 
them  something,  if  this  be  not  done  bond  Jide,  but  as  a  mere  mode  of  robbing  him, 
the  offence  is  robbery ;  and  evidence  of  demands  of  money,  made  by  the  same  mob 
on  the  same  day,  at  other  houses,  is  admissible,  to  show  that  this  was  not  done  bond 
fide.  On  an  indictment  for  robbery,  it  appeared  that  the  prisoners  went  with  a 
mob  to  the  prosecutor's  house,  and  that  one  of  the  mob  very  civilly,  and  as  the 
prosecutor  then  thought,  with  a  good  intention,  advised  him  to  give  them  some- 
thing to  get  rid  of  them,  and  to  prevent  mischief,  and  that  in  consequence  of  this, 
he  gave  them  the  money  stated  in  the  indictment.  To  show  that  this  was  not  hond 
fide  advice,  but  in  reality  a  mere  mode  of  robbing  the  prosecutor,  it  was  proposed 
to  give  evidence  of  other  demands  of  money  made  by  the  same  mob  at  other 
houses,  at  different  times  of  the  same  day,  when  some  of  the  prisoners  were 
present;  it  was  objected  that  the  fact,  that  money  had  been  demanded  at  other 
places  would  be  no  proof  of  any  demand  made  on  the  prosecutor ;  and  that  this 
was,  in  effect,  trying  the  prisoners  upon  other  charges,  which  they  could  not  be 
prepared  to  meet.  But  it  was  held,  that  what  was  done  before  and  after  the  par- 
ticular transaction  at  the  prosecutor's  house,  but  in  the  coune  of  the  same  day,  and 
when  the  prisoners  were  present,  might  be  given  in  evidence.(^) 

In  another  case,  which  occurred  also  upon  the  trial  of  some  of  the  rioters  in  the 
year  1780,  the  prosecutor  swore  that  the  prisoner  and  another  man  entered  into  his 
dwelling  house ;  and,  upon  being  asked  by  him  what  they  wanted,  the  prisoner, 
having  a  drawn  sword  in  his  hand,  said  with  an  oath,  "  Put  one  shilling  into  my 
hat,  or  I  have  a  party  that  can  destroy  your  house  presently ;"  upon  which  he  gave 
him  a  shilling.  It  was  also  sworn  by  another  witness  that  the  prisoner  also  said, 
that  if  the  prosecutor  "  would  keep  the  blood  within  his  mouth,  he  must  give  the 
shilling."     This  offence  was  also  holden  to  be  robbery. (r) 

In  a  subsequent  case,  com  was  taken  from  the  prosecutor  by  the  prisoner,  and  a 
mob  who  accompanied  him,  compelling  the  prosecutor  to  sell  it  under  its  value,  by 
a  threat  that  if  he  would  not  sell  it  at  the  sum  offered,  it  should  be  taken  away. 
The  prosecutor  had  corn  belonging  to  other  persons  in  his  possession  when  the  ^^^  ^  ,- 
the  prisoner  came  to  him,  together  with  a  great  mob  *marching  in  military  i- 
order.  One  of  the  mob  said,  that  if  he  would  not  sell  they  were  going  to  take  it 
away;  and  the  prisoner  said  that  they  would  give  thirty  shillings  a  load,  and  if  he 
woidd  not  take  that,  they  would  take  the  corn  away ;  upon  which  the  prosecutor 
sold  corn  for  thirty  shillings,  which  was  worth  thirty-eight  shillings.  This  was 
mled  to  be  robbery.  (») 

Some  years  subsequent  to  the  cases  which  have  been  mentioned,  and  during  the 
riots  at  Birmingham,  a  case  occurred  where  money  was  obtained  from  the  owner 
by  a  threat  that  if  he  did  not  give  it,  his  house  should  be  destroyed  by  a  mob. 
The  prisoners  were  indicted  for  robbing  one  Orundy.  The  prisoners,  together  with 
a  man  who  was  unknown,  went  to  the  house  of  Orundy,  near  Birmingham ;  when, 
upon  Grundy  coming  out,  they  pulled  off  their  hats,  and  shouted,  ^'  Church  and 
King ;"  upon  which  Orundy  did  the  same,  and  advanced  towards  the  prisoners  in 

ip)  Taplin*8  case,  2  East  P.  C.  c.  16,  s.  128,  p.  712. 

\q)  Kez  V.  Winkworth,  4  C.  &  P.  444  (19  E.  G.  L.  R.),  Parke  and  Alderson,  Js.,  and 
Taughan,  B.  Lord  Tenterden,  npon  having  this  niling  communicated  to  him,  concurred 
in  it. 

{t\  Brown's  case,  2  East  P.  C.  c.  16,  s.  131,  p.  731. 

(«)  Spencer's  case,  ear,  Buller,  J.,  2  East  P.  G.  c.  16,  s.  128,  p.  712.  As  to  cases  where 
the  owner  has  been  compelled  to  part  with  his  property  under  color  of  a  purchase,  see 
anU^  p.  106,  114. 
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much  alarm,  when  the  stranger  accosted  him,  and  said,  "  I  am  come  out  of  firiend- 
ship  to  yon,  Omndy,  to  let  yoa  know  your  house  is  marked  to  come  down  to-morrow 
morning  at  two  o'clock.  I  am  the  head  of  the  mob ;  they  are  two  thousand  strong 
in  Birmingham ;  I  must  have  something  to  make  my  men  drink ;  I  can  bring  two 
or  three  hundred  in  an  hour's  time,  or  keep  them  back."  Grundy  said,  "  Aa  to 
something  to  drink,  you  shall  haye  anything  you  have  a  mind  for."  The  stranger 
then  said,  *'  I  must  have  money."  Oruftdy  offered  him  half-a-orown,  which  he  re- 
jected with  contempt ;  upon  which  Grundy  asked  what  he  wanted  ?  and  he  replied 
that  he  must  have  twenty  guineas ;  and  upon  Grundy  telling  him  that  he  had  not 
BO  much  in  the  house,  said,  that  if  Grundy  did  not  give  him  something  handsome 
for  his  men  to  drink,  his  house  should  come  down.  Grundy  said,  that  he  might 
have  nine  or  ten  guineas;  which  he  asked  to  see.  While  Grundy  was  taking  his 
purse  out  of  his  pocket,  one  of  the  prisoners  told  him  he  might  depend  upon  it 
that  the  stranger  was  the  head  of  the  mob,  with  other  discourse  of  a  similar  kind 
as  to  his  power ;  and  particularly  that  he  was  the  first  man  who  had  entered  every 
house  that  had  been  destroyed.  The  expression  so  struck  Grundy  that  he  imme- 
diately took  the  money,  which  amounted  to  nine  guineas  and  a  half,  out  of  his 
purse,  and  gave  it  to  the  stranger;  who  counted  it,  and  demanded  something  to 
drink ;  when  they  all  went  into  Grundy's  house  and  had  some  liquor ;  after  which, 
in  going  away,  they  assured  Grundy  that  he  should  be  protected.  There  was  no 
evidence  that  the  prisoners  had  any  of  the  money  at  the  time ;  but  it  appeared  that 
a  small  share  of  it  was  given  to  them  afterwards.  Grundy,  in  giving  his  evidence, 
said,  that  he  was  greatly  alarmed,  but  not  for  his  person ;  that  no  injury  was 
threatened  to  his  person ;  but  that,  when  he  delivered  his  money,  his  apprehension 
was,  that  if  he  had  refused  to  do  so,  the  men  would  have  gone  to  Birmingham,  and 
have  returned  with  other  persons,  and  pulled  down  his  house  and  plundered  it 
(before  he  could  have  removed  his  wife,  who  was  in  the  house  in  great  agitation}, 
*11R1  ^  ^^^y  h^<^  ^^^^^^^7  &°^  ^  different  houses  in  Birmingham  had  been 
-■  ^before  pulled  down.  Upon  these  facts  it  was  objected,  on  behalf  of  the 
prisoners,  that  there  was  no  evidence  of  robbery,  as  the  prosecutor  did  not  deliver 
nis  money  from  any  immediate  fear  of  danger  to  himself  or  his  property,  but  from 
an  apprehension  of  future  injury  to  his  house,  by  pulling  it  down  The  truth  of 
the  evidence  was,  however,  left  to  the  jury ;  who  found  the  prisoners  guilty,  saying, 
that  they  were  satisfied  that  Grundy  did  not  deliver  his  money  from  any  apprehen- 
sion of  danger  to  his  life  or  person,  but  from  an  apprehension  that,  if  be  refused, 
his  house  would  at  some  fiiture  time  be  pulled  down,  as  the  prisoners  and  the 
stranger  threatened,  in  the  same  manner  as  other  houses  in  Birmingham  had  been 
before ;  and,  the  facts  of  the  case  being  afterwards  submitted  to  the  judges,  for 
their  opinion,  whether  the  evidence  amounted  to  robbery,  a  majority  of  them  held 
that  it  did.(0 

The  cases  of  robbery  in  which  the  property  has  been  obtained  by  means  of  a  fear 
being  excited  of  injury  to  the  character  of  the  party  robbed  appear  to  be  all  of  one 
description.  Indeed  it  has  been  said,  that  the  terror  which  leads  a  party  to  appre- 
hend an  injury  to  his  character  has  never  been  deemed  sufficient  to  support  an  in- 
dictment for  robbery,  except  in  the  particular  instance  of  its  being  excited  by  means 
of  insinuations  against,  or  threats  to  destroy  the  character  of  the  party  pillaged,  by 
accusing  him  of  sodomitical  practices.*  In  the  case  in  which  this  doctrine  is  laid 
down  it  appeared  that  the  prisoners,  assisted  by  other  persons,  got  the  prosecutrix 
into  a  house,  under  pretence  of  an  auction  being  carried  on  there,  forced  her  to  bid 
for  a  lot  of  articles  which  was  immediately  knocked  down  to  her,  and  then,  upon 
her  not  producing  the  money  to  pay  for  it,  threatened  that  she  should  be  taken  to 
Bow-street,  and  from  thence  to  Newgate,  and  be  imprisoned  till  she  could  raise  the 
money ;  that,  after  these  threats  had  been  used,  a  pretended  constable  was  intro- 
duced, who  said  to  the  prosecutrix,  "Unless  you  give  me  a  shilling  you  must  go 

(t)  Astley'B  case,  2  Bast  P.  C.  c.  16,  s.  131,  p.  729. 


1  Threats  of  a  prosecution  do  not  amount  to  that  constructive  violence  which  will 
change  an  offence  from  larceny  to  robbery,  except  in  one  instance,  namely,  a  threat  to 
prosecute  for  an  unnatural  crime :  Long  v.  State,  12  Geo.  293. 
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with  me/'  upon  which  she  was  induced  to  give  the  pretended  constable  a  shilling; 
and  that  the  prosecutrix  parted  with  the  shilling,  being  in  bodily  fear  of  going  to 
priaon,  as  a  means  of  obtaining  her  liberty,  and  to  avoid  being  carried  to  Bow-street 
and  to  Newgate,  and  not  out  of  fear  or  apprehension  of  any  other  personal  force  or 
violence.  The  judges,  afler  argument,  and  a  minute  discussion  of  the  circum- 
stances of  the  case,  were  of  opinion  that  they  were  not  sufficient  to  constitute  the 
crime  of  robbery.  They  thought  that  the  threat  used  of  taking  the  prosecutrix  to 
Bow-street,  and  from  thence  to  Newgute,  was  only  a  threat  to  put  her  into  the 
hands  of  the  law,  which  she  might  have  known  would  have  taken  her  under  its 
protection  and  set  her  free,  as  she  had  done  no  wrong;  that  an  innocent  person  need 
not  in  such  a  situation  be  apprehensive  of  danger ;  and,  therefore,  that  the  terror 
arising  from  such  a  source  was  not  sufficient  to  induce  an  individual  to  part  with 
property,  so  as  to  amount  to  robbery.  And  they  said,  it  was  a  case  of  simple  duress 
tor  which  the  party  injured  might  have  a  civil  remedy  by  action,  which  could  not 
be,  if  the  fact  amounted  to  felony.(u) 


*But  the  fear  of  injury  to  character,  which  may  be  excited  by  accusing  a 
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person  of  sodomitical  practices,  had  been  holden  to  come  under  a  different 
consideration,  long  before  the  7  &  8  Geo.  4,  c.  29.  As  the  imputation  of  being 
addicted  to  so  odious  and  detestable  a  crime  would  be  sufficient  to  deprive  the  in- 
jured person  of  all  the  comforts  and  advantages  of  society,  and  would  inflict  a 
punishment  more  terrible  than  death,  both  in  apprehension  and  reality,  the  law 
considered  the  fear  of  losing  character  by  such  an  imputation  as  equal  to  the  fear 
of  sustaining  personal  injury,  or  even  of  losing  life  itself.(t;) 

With  regard  to  the  offence  of  accusing  or  threatening  to  accuse  any  person  of  any 
unnatural  offence,  under  sec.  47  of  the  new  Act,(w)  it  is  to  be  observed  that  under 
this  clause  it  is  not  necessary  that  any  property  should  be  actually  obtained,  and  the 
intent  may  be  either  to  obtain  the  property  from  the  party  accused  or  from  any 
other  person.  With  respect  to  the  nature  and  degree  of  the  intimidation^  it  should 
seem  that  if  the  accusation  or  threat  produces  a  reasonable  fear  of  loss  of  character, 
the  intimidation  will  be  sufficient,  though  the  accusation  or  threat  be  not  accompa- 
nied with  any  actual  violence,  and  though  it  do  not  produce  any  fear  of  being  taken 
into  custody,  or  exposed  to  any  punishment. 

The  prisoner  was  indicted  for  a  highway  robbery.  The  prosecutor  and  the  pris- 
oner, not  being  at  the  time  at  all  acquainted,  pressed,  together  with  a  great  crowd, 
into  the  upper  gallery  of  the  play-house  at  Coven t-gardeu,  after  which  the  prisoner 
took  his  seat  by  the  side  of  the  prosecutor.  During  the  play  the  prisoner  asked  the 
prosecutor  whether  a  journeyman  who  had  spoken  to  him  was  of  his  company,  to 
which  the  prosecutor  replied  in  the  negative ;  and  no  other  conversation  passed 
between  them  during  the  play.  When  the  play  was  over,  the  prisoner  ibllowed  the 
prosecutor  out  of  the  house,  and  as  they  were  crossing  Bow-street,  proposed  to  him 
to  have  something  to  drink,  to  which  the  prosecutor  assented,  and  they  went 
together  to  an  adjoining  public-house.  In  a  few  minutes,  and  afler  they  had  drunk 
some  porter,  the  prisoner  turned  towards  the  prosecutor,  and  asked  him  what  he 
meant  by  the  liberty  he  had  taken  with  his  peraon  in  the  play-house.  The  prose- 
cutor said  that  he  knew  of  no  liberties  being  taken ;  when  the  prisoner  replied, 
"  Damn  you,  sir,  but  you  did ;  and  there  were  several  reputable  merchants  in  the 
house  who  will  take  their  oaths  of  it."  The  prosecutor,  much  alarmed,  immediately 
rose  from  his  seat,  paid  for  the  porter,  and  went  out  of  the  house,  saying  to  the 
prisoner  that  he  did  not  know  what  he  meant.  The  prisoner  followed  him  into  the 
street,  where  there  was  a  considerable  crowd,  and  hallooed  out,  '^  Damn  you,  sir, 
stop  !  for  if  you  offer  to  run,  I  will  raise  a  mob  about  you  ;*'  and  then  seizing  him 
violently  by  the  arm,  exclaimed,  '*  Damn  you,  sir,  this  is  not  to  be  borne  I  You 
have  offered  an  indignity  to  me,  and  nothing  can  satisfy  it  1"   The  prosecutor,  terri- 

{u\  Rex  0.  Knewland,  2  Leach  721 ;  2  East  P.  G.  c.  16,  s.  131,  p.  732.  It  appears  from 
the  latter  book  that  Ashhurst,  J.,  Hothain,  B.,  Perryn,  B.,  and  Bailer,  J.,  were  abseut. 
Bnt  the  opiDion  of  the  judges  was  afterwards  delivered  bj  Ashhurst,  J.,  who  did  not  state 
that  he  id  any  waj  dissented. 

(«)  By  Ashhurst,  J.,  in  Rex  v,  Knewland,  2  Leach  731. 

(«}  AnU^  p.  leo. 
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fied  by  these  expres&ioDS,  and  the  manner  in  which  they  were  uttered,  replied, 
*1 201  "  ^^^  God's  sake,  *what  do  you  want  ?  what  would  you  have  me  do  f*  to 
-'  which  the  prisoner  said,  in  a  lower  town  of  voice,  '^  A  present — a  present ; 
you  must  make  me  a  present"  The  prosecutor  asked  him,  "  A  present  of  what  ?" 
upon  which,  the  prisoner  said,  "  Come,  come,  what  money  have  you  ?  How  much 
can  you  give  me  now  ?"  The  prosecutor  said  he  had  but  little  money,  but  that  the 
prisoner  should  have  what  he  had  about  him :  and  accordingly  gave  him  three 
guineas  and  some  silver.  The  prisoner  said  it  was  not  enough,  and  demanded 
more.  During  the  whole  of  this  conversation  the  prisoner  held  the  prosecutor  fast 
by  the  arm,  and  thereby  defeated  several  efforts  which  he  made  to  get  away ;  and  at 
length,  when  he  suffered  the  prosecutor  to  walk  on,  still  accompanied  him,  keeping 
tight  hold  of  his  arm,  down  another  street.  At  length  the  prisoner  loosed  his 
arm,  but  did  not  leave  him  ;  and  as  he  refused  to  tell  his  name,  or  where  he  lived, 
followed  him  to  the  door  of  his  lodgings.  Early  the  next  morning  the  prisoner  called 
at  his  lodgings,  and  frightened  the  prosecutor  out  of  a  further  sum  of  forty  pounds. 
The  prosecutor  soon  afterwards  communicated  what  had  happened  to  a  friend,  and 
by  his  advice  determined  to  apprehend  the  prisoner  when  he  could  meet  with  him  ; 
but  he  was  not  apprehended  till  some  months  after,  when  he  again  called  upon  the 
prosecutor,  and  again  threatened  to  impeach  his  character  unless  he  would  give  him 
more  money.  The  prosecutor  swore  that  at  the  time  he  p:irted  with  his  money  he 
understood  the  threatened  charge  to  be  the  imputation  of  sodomy ',  that  he  was  so 
alarmed  by  the  idea,  that  he  had  neither  courage  nor  strength  to  call  out  for  assist- 
ance, and  that  the  violence  with  which  the  prisoner  had  detaine4  him  in  the  street 
had  put  him  in  fear  ibr  the  safety  of  his  person,  'i  he  case  was  lefl  to  the  jury,  with 
a  direction  to  consider  whether  the  prosecutor  parted  with  his  money  under  the  im- 
pression of  fear ;  and  the  jury  found  the  prisoner  guilty,  declaring  that  they  thought 
that  such  an  accusation  would  strike  a  man  with  as  much  or  more  terror  than  if  he 
had. a  pistol  at  his  head.  The  point  was  afterwards  considered  by  the  judges,  and 
they  were  of  opinion  that  the  conviction  for  a  highway  robbery  was  proper ;  that, 
in  order  to  constitute  robbery,  there  was  no  occasion  to  use  weapons,  or  real  vio- 
lence y  and  that  taking  money  from  a  man  in  such  a  situation  as  rendered  him  not 
a  free  man  (as  if  a  person  so  robbed  were  in  fear  of  a  conspiracy  against  his  life  or 
character)  was  such  a  putting  in  fear  as  would  make  the  taking  of  his  money  under 
that  terror  a  robbery.(x)  And  a  case  which  had  been  previously  decided  upon  the 
same  point  was  mentioned  with  approbation.(y) 

'  In  the  latter  case,  which  was  so  mentioned  with  approbation  by  the  judges,  it 
appears  that  there  was  some  actiud  violence  used  in  the  assault,  and  a  laying  of 
hands  on  the  party ;  and  in  the  former  case  there  was,  as  has  been  seen,  a  continual 
for<3e  and  violence,  and  a  threat  to  deliver  the  party  up  to  the  mob  as  a  sodomite, 
besides  the  fact  of  laying  hold  of  the  arm ;  circumstances  which  were  afberwards 
,1,^  (^.  -l  urged  as  giving  a  peculiar  character  to  those  ^cases,  and  as  making  them 
-I  distinguishable  from  one  in  which  no  such  circumstances  should  exist.(2) 
But  the  circumstances  of  actual  violence  appear  to  have  been  considered  as  not 
material  in  a  case  in  which  the  judges,  after  great  discussion,  held  the  offence  to 
amount  to  robbery. 

The  prosecutor,  a  young  gentleman,  was  passing  through  Soho-square,  between  the 
hours  of  six  and  seven  o'clock  in  the  evening,  when  he  met  the  prisoner,  whom  he  had 
never  seen  before.  The  prisoner  accosted  him,  and  desired  that  he  would  give  him 
a  present.  The  prosecutor  said,  ^'  For  what  ?"  The  prisoner  answered,  *^  You  had 
better  comply,  or  I  will  take  you  before  a  magistrate,  and  accuse  you  of  an  attempt 
to  commit  an  unnatural  crime."  The  prosecutor  then  gave  him  half-a-guinea. 
which  the  prisoner  said  was  not  sufficient;  but  the  prosecutor  had  no  more  in  his 

(x)  Jones's  alias  Evans's  case,  1  Leach  139;  2  East  P.  G.  c.  16,  s.  130,  p.  714. 

(y)  Brown's  case,  2  East  P.  C.  c.  16,  s.  130,  p.  715,  Eyre,  B.,  when  Recorder,  where  Har- 
rold's  case,  alias  Hutton's  case,  is  mentioned,  as  one  in  which  the  prisoner  was  convicted 
for  a  similar  robbery. 

(a)  See  the  judgments  of  Perryn,  B.,  and  Blackstone,  J.,  in  Donnally's  case,  2  East  P.  G. 
c.  16,  s.  130,  p.  717,  718,  721,  and  the  judgment  of  the  Gourt,  as  delivered  by  Willes,  J., 
in  Donnally's  case,  1  Leach  193. 
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pocket.     On  the  next  day  but  one,  about  four  o'clock  in  the  evening,  the  prosecutor 
met  the  prisoner  again  in  Oxford-street,  who  made  use  of  the  same  threats  as 
before;  tdling  the   prosecutor  that  he  knew  what  had  pas^d   in  Soho-square, 
and  that  unless  he  would  give  him  more  money,  he  would  take  him  before  a  magis- 
trate and  accuse  him  of  the  same  attempt ;  aidding,  that  it  would  go  hard  against 
him,  unless  he  could  prove  an  alibi.     The  prosecutor  then  went  to  the  shop  of  a 
grocer  in  Old  Bond-street,  the  prisoner  following  him,  and  staying  on  the  outside 
of  the  door ;  and  the  prosecutor,  being  in  the  shop,  took  a  guinea  out  of  his  pocket, 
gave  it  to  the  grocer,  and  desired  he  would  give  it  to  the  man  at  the  door,  which 
the  grocer  did,  and  the  prisoner  then  went  away.     1  he  prosecutor  stated,  that  he 
was  exceedingly  alarmed  at  both  the  times,  and  under  that  alarm  gave  the  money ; 
that  he  wa«  not  aware  what  were  the  coDsequences  of  such  a  charge,  but  appro- 
hended  that  it  might  cost  him  his  life.     The  jury  were  directed  to  consider,  first, 
whether  they  were  satisfied  that  the  prosecutor  delivered  his  money  through  fear, 
and  under  an  apprehension  that  his  life  was  in  danger ;  and,  secondly,  if  they 
should  not  think  that  the  prosecutor  apprehended  that  his  life  was  in  danger,  then, 
whether  the  money  was  not  obtained  by  means  of  the  prisoner's  threats,  and  against 
the  will  of  the  prosecutor ;  for  if  it  were,  even  in  that  case,  though  he  were  not  in 
fear  of  his  life,  the  crime  would  amount  to  robbery.     The  jury  found  the  prisoner 
gailty,  and  said  that  they  were  satisfied  that  the  prosecutor  delivered  his  money 
through  fear,  and  under  an  apprehension  that  his  life  was  in  danger.     But,  doubts 
being  entertaiDed  respecting  the  conviction,  the  question  was  submitted  to  the 
judges,  and  after  argument,  and  very  full  consideration,  they  at  length  all  agreed 
^at  it  amounted  to  robbery.     Their  opinions  were  delivered  seriatim,  and  contain 
some  learned  and  interesting  discussions  relating  to  the  nature  of  the  fear  by  which 
a  party  may  be  induced  to  part  with  his  property,  in  cases  where  no  actual  violence 
is  employed  to  obtain  it  ;(a)  and  Willes,  J.,  afterwards  delivered  the  result  of  their 
deliberations.     He  said,  that  the  facta  of  the  case  showed  that  there  was  '*'the   r^^^  no 
necessary  felonious  intention  in  the  prisoner  to  rob  the  prosecutor ;  and  that  ^ 
it  was  impossible  to  raise  a  doubt,  that  there  was  a  sufficient  taking  from  the  prose- 
cutor^s  person.     With  respect  to  the  putting  in  fear,  it  is  not  necessary  to  lay  a 
putting  in  fear  in  the  indictment;  and  the  circumstance  of  actual  fear  need  not  be 
proved  upon  the  trial ;  for  if  the  fact  be  laid  to  be  done  violently  and  against  the 
will,  the  law  in  odium  spoliatoris  will  presume  fear.     There  need  not  be  actual 
violence,  a  reasonable  fear  of  danger  caused  by  constructive  violence  beiu<^  sufficient; 
and  that  where  such  terror  is  impressed  upon  the  mind  as  does  not  leave  the  party 
a  free  a^ent,  and  he  delivers  his  money  in  order  to  get  rid  of  that  terror,  he  may 
elearly  be  said  to  part  with  it  against  his  will,  so  as  to  constitute  robbery.     That  no 
actual  danger  is  necessary,  as  a  man  may  commit  a  robbery  without  using  any  offen- 
sive weapoD,  as  by  using  a  tinder-box  or  caodlestick  instead  of  a  pistol.     And  that 
when  a  villain  comes  and  demands  money,  no  one  knows  how  far  he  will  proceed. 
The  learned  judge  then  referred  to  the  facts  and  circumstances  of  the  case,  as  suffi- 
cient to  bring  it  within  these  rules  of  law.     He  stated,  that  the  situation  of  the 
prosecutor  was  that  of  a  young  gentleman  accosted  at  night,  in  the  streets  of 
London,  by  a  person  he  never  saw  before,  and  whom  he  must  have  suspected  to  be 
a  villain ;  and  that  this  person  demanded  a  present.     Even  that  seemed  sufficient 
to  satisfy  the  legal  idea  of  robbery.     But  the  prisoner  went  further,  and  used  the 
words,  '*  You  had  better  comply,  or  I  will  take  you  before  a  magistrate.''     This 
then  was  a  threat  of  personal  violence;  for  the  prosecutor  had  everything  to  fear  in 
being  dragged  through  the  streets  as  a  culprit  charged  with  an  unnatural  crime. 
It  was  a  threat  which  must  necessarily  and  unavoidably  produce  intimidation,  and 
occasion  a  reasonable  fear,  which  might  operate  in  constat  tern  virum,  as  well  as  in 
metiadosum  vtrum.     He  then  observed,  upon  the  argument  urged  by  the  counsel 
for  the  prisoner,  that  this  was  a  fraudulent  taking,  and  not  a  taking  by  violence ; 
and  said,  that  in  many  cases  fraud  would  su  jply  the  place  of  violence,  as  in  bur- 
glary, where,  though  it  was  necessary  to  charge  a  breaking  in  the  indictment,  yet 
there  might  be  a  constructive  breaking  by  a  person  iraudulently  getting  admission 

(a)  These  opinions  are  given  at  length  in  the  report  of  the  case  in  2  East  P.  C.  c.  16,  s. 
130,  p.  716  to  726. 
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into  a  house  by  color  of  law,  or  under  preteoce  of  taking  lodgings,  or  of  having 
business. (6)  But  he  said,  that  the  judges  did  not  determine  the  case  entirely  on 
this  ground,  but  were  of  opinion  that  there  was  proof  of  a  constructive  violence, 
which  they  thought  was  sufficient;  and  that  they  were  all  of  opinion,  that  enough 
was  proved  in  this  case  for  the  jury  to  find  the  prisoner  guilty  of  robbery.(c) 

This  doctrine  appears  to  have  been  acted  upon  in  subsequent  case8,(r/  )  in  one  of 
which  the  party  delivered  his  money  solely  from  fear  of  losing  his  character. 

Hickman  was  indicted  for  robbing  one  John  Miller  of  two  guineas.     It  appeared 
*1231   ^^^^  ^^^  prosecutor  had  some  employment  *in  the  palace  of  St.  James  s,  and 
■^  an  apartment  there  in  which  he  was  accustomed  to  sleep,  and  that  the  pri- 
soner was  occasionally  a  sentinel  on  guard  at  the  palace.     One  night  the  prosecutor 
treated  the  prisoner  with  some  bread  and  cheese  and  ale,  in  his  room.     About  a 
fortnight  afterwards,  very  late  in  the  evening,  the  prosecutor  was  going  up  stairs  to 
his  apartment,  when  he  hoard  somebody  close  behind  him,  and,  on  turning  round, 
saw  that  it  was  the  prisoner,  who  said,  ^'  It  is  me."     The  prosecutor  asked  him, 
what  brought  him  there  at  that  time  of  night  ?  upon  which  Uie  prisoner  answered, 
^^I  am  come  for  satisfaction;  you  know  what  passed  the  other  night;  you  are  a 
9odcmite  ;,  and  if  you  do  not  give  me  satisfaction,  I  will  go  and  fetch  a  Serjeant  and 
a  file  of  men,  and  take  you  before  a  justice;  for  I  have  been  in  the  black  hole  ever 
since  I  was  here  last,  and  I  do  not  value  my  life."     The  prosecutor  then  asked  him 
what  money  he  must  have,  when  the  prisoner  said,  "  I  must  have  three  or  four 
guineas."     The  prosecutor  gave  him  two  guineas,  which  was  all  he  had,  and  pro- 
mised to  give  him  another  guinea  the  next  morning ;  and  the  prisoner  took  the  two 
guineas,  saying,  ''  Mind,  I  don't  demand  anything  of  you."     The  next  morning  he 
came  and  received  the  other  guinea ;  and,  in  a  few  days  after,  upon  making  an 
application  for  more  money  upon  the  same  pretence,  he  was  apprehended.     The 
prosecutor  swore,  that  he  was  very  much  alarmed  when  he  gave  the  prisoner  the 
two  guineas,  and  did  not  know  very  well  what  he  did ;  but  that  he  parted  with  his 
money  under  an  idea  of  preserving  his  character  from  reproach,  and  not  from  the 
fear  of  personal  violence.     The  learned  judge  who  tried  the  prisoner,  in  leaving  the 
case  to  the  jury,  remarked,  upon  the  point  in  which  it  might  be  supposed  to  differ 
from  that  of  l>onnally,(e)  that  in  Donnally's  case  the  prosecutor  had  sworn  that  he 
delivered  his  money  under  an  apprehension  of  personal  danger,  as  well  as  from  the 
fear  of  losing  his  character ;  but  that  in  the  present  case  the  prosecutor  had  sworn 
that  he  parted  with  his  money  for  the  sake  of  his  character  only,  and  not  from  any 
apprehension  of  danger  to  his  person.     The  jury  found  the  prisoner  guilty ;  and 
that  the  prosecutor  parted  with  his  money,  against  his  will,  through  a  fear  that  his 
character  might  receive  an  injury  from  the  prisoner's  accusation ;  but  as  some  doubt 
was  entertained  whether  the  case  was  within  the  principle  upon  with  Donnally's 
proceeded,  it  was  submitted  to  the  consideration  of  the  judges  ;  and  their  opinion 
was  afterwards  delivered  by  Ashhurst,  J.,  to  the  following  effect :  *'  Some  doubts 
having  been  entertained  as  to  the  opinion  of  the  twelve  judges,  in  the  case  of 
Dounally,  the  learned  judge,  who  tried  the  prisoner,  thought  it  proper  that  the 
present  case  should,  likewise,  be  referred  to   their  consideration.      They  have, 
accordingly,  conferred  upon  it;  and  they  are  of  opinion  that  it  does  not  materiaify 
differ  from  the  case  of  Donnally ;  for  that  tJie  true  definition  of  robbery  is  the  steal' 
ing,  or  taking  from  the  person,  or  in  the  presence  of  another^  property  of  any 
amount,  with  such  a  degree  of  force  or  terror  as  to  induce  the  party  untoillingfy  to 
part  unih  his  property  ;  and  whether  the  terror  arises  from  real  or  expected  violence 
to  the  person,  or  from  a  sense  of  injury  to  the  cJiaracter,  the  law  makes  no  kind  of 
*19il1  ^iff^^^'^^f  ^or  to  *most  men  the  idea  of  losing  their  fame  and  reputation  is 
-'  equally,  if  not  more,  terrific  than  the  dread  of  personal  injury.     The  princi- 

{h)  Ante,  p.  9,  et  teq, 

(e)  Donoally's  case,  I  Leach  193;  2  East  P.  G.  c.  16,  s.  130,  p.  715  to  728. 

(d)  Staples's  case ;  Hickman's  case,  2  East  P.  0.  c.  16,  8.  130,  p.  728.  Staples  was  exe- 
cuted, but  HickmaD  was  reprieFed  on  condition  of  transportation.  It  appears  from  Hick- 
man's case  (1  Leach  278)  that  Donnallj  was  not  executed,  and  that  some  doubts  had  been 
entertained  as  to  the  opinion  of  the  twelve  judges  in  that  case. 

(e)  Ante,  p.  121. 


CHAP.  IX.]  By  putting  in  Fear.  124 

pal  ingredieDt  in  robbery  is  a  man's  being  forced  to  part  with  his  property ;  and 
the  judges  are  unanimously  of  opinion,  that,  upon  the  principles  of  law,  and  the 
authority  of  former  decisions,  a  threat  to  accuse  a  man  of  having  committed  the 
greatest  of  all  crimes  is  as  in  the  present  case,  a  gitffirient  force  to  constitute  the 
crime  of  robbery,  by.  putting  in  fe&r."(f) 

This  case  seems  to  have  gone  to  the  full  extent  of  the  doctrine  upon  which  it 
proceeded,  and  must  be  considered  as  in  some  measure  qualified  and  restrained  by 
subsequent  decisions;  in  one  of  which  it  was  holden,  that  as  the  prosecutor  had 
parted  with  his  property  for  the  purpose  of  convicting  the  prisoners,  and  after  the 
apprehension  of  injury  to  his  character,  from  the  foul  charge,  had  ceased,  it  was 
not  robbery  ;(^)  and  in  the  other,  it  was  holden  by  a  majority  of  the  judges,  that 
in  order  to  constitute  robbery,  in  a  case  of  this  kind,  the  property  must  be  taken 
upon  an  immediate  apprehension  of  present  danger,  upon  the  charge  being  made, 
and  not  after  the  parties  have  separated,  and  there  has  been  time  to  deliberate  and 
procure  assistance,  and  after  a  friend  has  actually  been  consulted  respecting  the 
transaction.  (A) 

Reane  was  indicted  for  a  highway  robbery,  and  taking  nineteen  guineas  and  a 
shilling ;  and  Watkins  was  charged,  in  the  same  indictment,  as  an  accessory  before 
the  fact.  The  evidence  was,  that  on  the  12th  of  May,  1794,  the  prosecutor  met 
Reane  in  the  street.  He  was  an  entire  stranger  to  the  prosecutor ;  but  he  asked 
for  money,  saying  that  he  was  in  great  distress ;  and,  upon  the  prosecutor's  refusing 
to  give  him  any,  went  away  muttering  expressions  of  anger  and  discontent.  On 
the  next  day  he  again  met  the  prosecutor  in  the  street,  and  repeated  his  request  for 
money;  and,  on  being  refused,  said,  '*  You  shall  be  the  worse  for  it."  On  Friday, 
the  28d  of  May,  he  again  accosted  the  prosecutor  in  the  street,  and  told  hiui  thai 
he  had  taken  indecent  liberties  with  him  in  the  park,  and  that  it  had  been  seen  and 
could  be  proved  by  a  third  person.  The  prosecutor,  with  a  violent  exclamation, 
aflked  him  what  he  meant ;  to  which  he  made  no  reply,  but  walked  away.  On  the 
next  day  the  prosecutor  received  a  letter  from  him  containing  similar  charges,  and 
mentioning  his  place  of  residence;  in  consequence  of  which  the  prosecutor,  having 
consulted  with  a  friend,  was  induced  to  write  to  him,  and  appoint  to  meet  him  in 
the  street  and  hear  what  he  had  to  say.  He  accordingly  met  him  there,  when 
Reane  said,  that  if  the  prosecutor  did  not  give  him  money  he  could  prove  his 
having  committed  indecencies  with  him  in  the  purk,  as  a  third  person  had  seen  it ; 
upon  which  the  prisoner,  Watkins  joined  them,  saying,  '^  Yes,  I  saw  you.''  The 
prosecutor  exclaimed,  that  it  was  a  horrid  abominable  falsity;  upon  which  Watkins 
said,  "  You  have  great  interest  with  the  government;  I  shall  be  glad  of  a  place  as  a 
clerk,  either  in  the  customs  or  excise."  J'he  prosecutor  said  that  he  would  apply 
for  one,  upon  which  Watkins  went  away.  Reane  *then  said,  "  You  have  given  p^^  ^k 
that  man  a  certainty ;  I  will  have  a  certainty  also ;"  upon  which  the  prose-  *- 
CQtor  told  him  that  he  should.  On  the  following  morning  Reane  met  the  prose- 
cutor by  appointment,  and  told  him  that  he  had  considered  the  matter,  that  he 
must  have  twenty  pounds  in  cash,  and  a  bond  for  fifty  pounds  a  year ;  upon  which 
the  prosecutor,  in  pursuance  of  a  plan  which  he  had  previously  concerted  with  his 
Mend,  told  him  that  he  could  not  give  them  to  him  then,  but  that  if  he  would 
wait  a  few  days  he  would  bring  him  the  money  and  the  bond.  The  prosecutor,  on 
his  next  interview  with  Reane,  offered  him  the  twenty  pounds ;  but  he  refused  to 
take  the  money  without  the  bond,  upon  which  the  prosecutor  fetched  the  bond,  and 
gave  it,  together  /With  nineteen  guineas  and  a  shilling,  to  Reane,  who  carried  both 
the  bond  and  the  money  awuy  with  him,  saying,  that  he  would  not  give  the  prose- 
cutor any  further  trouble.  It  was  objected  on  behalf  of  the  prisoners  that  this 
proof  was  defective ;  as  in  order  to  constitute  robbery  there  must  be  a  violence,  or 
fear  of  danger,  to  the  person  or  character ;  and  that  such  violence,  or  fear,  must  exist 
at  the  time  when  the  property  is  parted  with ;  but  the  case  was  left  to  the  jury,  who 
found  the  prisoner  guilty;  upon  which  the  opinion  of  the  judges  was  taken.     At 

(/)  Hickmao's  case,  1  Leach  278;  2  East  P.  C.  c.  16,  s.  130,  p.  728.  The  prisoner  was 
not  execnted  ;  see  antej  note  (d). 

(^)  Reane's  case,  2  Leach  616;  2  East  P.  C.  c.  16,  s.  132,  p.  734. 
(A)  Rex  V.  Jackson,  1  Baa^t  P.  G.  Addenda^  xxi. 
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the  first  conference  the  judges  (Buller,  J.,  being  absent)  were  inclined  to  think 
that  this  was  not  robbery,  as  there  wajs  neither  violence  nor  fear  at  the  time  the 
prosecutor  parted  with  his  property.  Eyre,  C.  J.,  observed,  "  That  it  would  be 
going  a  step  further  than  any  of  the  cases  to  hold  this  to  be  robbery.  That  the 
principle  of  robbery  was  violence ;  and  where  the  money  was  delivered  through 
fear,  that  was  constructive  violence.  That  the  principle  he  had  acted  upon, in  such 
cases,  was  to  leave  the  question  to  the  jury,  whether  the  defendant  had,  by  certain 
circumstances,  impressed  such  a  terror  on  the  prosecutor  as  to  render  him  incapable 
of  resisting  the  demand.  Therefore,  when  the  prosecutor  swore  that  he  was  under 
no  apprehension  at  the  time,  but  gave  his  money  only  to  convict  the  prisoners,  he 
negatived  the  robbery.  That  this  was  different  from  Norden's  ca8e.(r)  where  there 
was  actual  violence ;  for  here  there  was  neither  actual  nor  constructive  violence.  A 
man  might  be  said  to  take  by  violence  who  deprived  the  other  of  the  power  of 
rei^istance,  by  whatever  means  he  did  it.  And  he  saw  no  sensible  distinction 
between  a  personal  violence  to  the  party  himself,  and  the  case  put  by  one  of  the 
judges  of  a  man  holding  another's  child  over  a  river,  and  threatening  to  throw 
it  in  unless  he  gave  him  money."  The  judges  thought  the  matter  deserving  of 
further  consideration;  but  they  ultimately  adhered  to  the  opinion  to  which  they  had 
at  first  inclined  ;  and  held  (Buller,  J.,  being  absent)  that  the  conviction  was  wrong; 
as  there  was  no  violence  either  actual  or  constructive. (y)  * 

Jackson,  Shipley,  and  Morris  were  indicted  in  1802,  for  robbing  one  W.  S.  in 
the  dwelling-house  of  one  S.  Kowe.  The  evidence  of  the  prosecutor  was,  that 
while  he  was  threshing  in  his  father's  bam,  at  a  place  called  Gidling,  the  prisoners 
Shipley  and  Morris  came  to  him,  and  asked  if  W.  S.  lived  there,  to  which  he 

*1  '>fi1  ^"^^^^^^  *  ^^^^  ^^  ^^  ^^^  '^^^^^  ^h^J  ^ben  asked  him  if  he  remembered 
^  lying  with  two  soldiers  some  time  before ;  and  upon  his  saying  that  he  did, 
they  said  that  one  of  the  soldiers,  named  Jackson,  had  said  that  he  had  abused 
him ;  and  that  Jackson  was  then  come  over  to  Carlton  Tan  adjoining  place),  and 
would  certainly  follow  the  law,  unless  he  would  cfjme  ana  make  it  up  with  him  ; 
but  that,  if  he  went  there,  and  made  up  with  Jackson,  there  would  be  no  more  of 
it.  The  prosecutor  answered,  that  he  knew  nothing  of  the  sort,  but  that  he  would 
go  and  hear  what  Jackson  had  to  say.  Shipley  and  Morris  then  went  away ;  and 
the  prosecutor  followed  them  to  a  public-house,  kept  by  S.  Rowe,  at  Carlton,  where 
he  also  found  the  prisoner  Jackson,  and  another  soldier.  Some  conversation  took 
place  in  a  private  room,  when  Jackson  preferred  the  same  charge  against  the  prose- 
cutor of  his  having  unnaturally  abused  him ;  which  was  positively  denied  by  the 
prosecutor.  At  last  Jackson  told  the  prosecutor,  that  if  he  would  pay  him  the 
expenses,  there  should  be  no  more  of  it ;  and  upon  the  prosecutor  saying  that  he 
was  willing  to  pay  anything  in  reason,  Morris  and  Shipley  made  out  a  sort  of 
account,  by  setting  down  in  writing  the  following  articles  as  mentioned  by  Jackson  : — 
"Doctor,  £1  11«.  6c/.;  for  abusing  me,  £1  8s.;  Morris,  1U«. ;  Shipley,  5s.;  the 
other  soldier,  2s.  6d. ;"  the  total  was  £3  17s. ;  but  they  asked  to  have  four  guineas. 
The  prosecutor  said  he  had  no  such  money  ;  but  upon  their  insisting  upon  having 
it,  he  said  he  would  try  to  get  it  from  his  parents;  and  asked  one  of  them  to 
accompany  him,  which  Shipley  accordingly  did.  The  prosecutor  swore  that  he  was 
so  much  frightened  and  hurried,  and  did  not  know  what  best  to  do  He  went, 
however,  accompanied  by  Shipley,  to  his  mother's;  and  under  the  pretence  of  a 
soldier  having  been  hurt,  obtained  from  her  four  guineas.  On  their  return  to  the 
public-house,  the  prosecutor  stopped  at  the  house  of  one  Shelton,  and  prevailed  upon 
Shelton  to  go  along  with  him.  Sholton  inquired  what  was  the  matter ;  and,  upon 
being  informed  by  Shipley,  declared  his  disbelief  of  the  charge,  and  said  that  if  it 
were  his  own  case  he  would  not  pay  the  money ;  upon  which  Shipley  said  that  if  the 
prosecutor  did  not  pay  the  money,  it  would  cost  him  £50  or  £100,  or  perhaps  his  neck ; 
that  he  was  himself  a  constable,  and  would  go  for  a  warrant  the  next  morning.  This 
language  frightened  the  prosecutor  very  much.  When  the  prosecutor,  Shipley,  and 
Shelton  got  to  the  public-house,  Jackson,  Morris,  and  the  other  soldier  were  in  the 
same  room  in  which  the  prosecutor  had  left  them.  The  prosecutor  s.t  down,  and 
after  a  few  minutes,  laid  the  four  guineas  upon  the  table,  and  asked  who  would  take 

(t)  AnUj  p.  114.        (J)  Reane'B  case,  2  East  P.  C.  c.  16,  s.  132,  p.  734;  2  Leach  616. 
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it ;  upon  which  they  all  said  "  Jackson ;"  but  Shipley  took  it  op ;  and  amoDgst  them 
they  returned  back  six  shillings  to  the  prosecutor,  half-a-crown  of  which  was  said 
to  be  for  his  friend's  expenses  (meaning  Shelton).  The  prosecutor  asked  for  a 
receipt ;  but  Morris  said  his  friend  would  do  as  well ;  and  Shelton  made  some  inquiries 
as  to  the  doctor  to  whom  Jackson  had  applied,  but  received  only  evasive  answers. 
The  prosecutor  swore  to  the  falsehood  of  the  charge,  but  said  he  was  scared  at  it, 
and  that  was  the  reason  why  he  parted  with  his  money.  On  his  cross-examination, 
it  appeared  that  Jackson  had  first  made  the  charge  on  the  morning  afler  the  night 
*tbey  had  lain  together,  but  did  not  repeat  it  then;  and  that  they  continued  r^cio? 
eating  and  drinking  for  several  hours  after ;  that  afterwards  he  had  heard  *- 
of  Jackson's  having  repeated  the  charge  in  several  companies,  which  had  caused 
him  much  agitation.  Shelton's  evidence  went  to  confirm  the  prosecutor  in  his 
account  as  to  the  part  of  the  transaction  which  happened  in  his  presence,  and  he 
also  swore,  that,  as  they  were  going  to  the  public-house,  he  called  the  prosecutor 
back,  and  advised  him  not  to  pay  the  money.  And  he  added,  that  the  prosecutor 
was  quite  scared  out  of  his  wits.  The  jury  found  the  prisoners  guilty;  but  on  a 
doubt  whether  the  case  did  not  go  somewhat  beyond  those  which  had  been  pre- 
viously decided ;  and  principally,  because  the  prosecutor  had  a  friend  present  during 
the  traosaction,  the  case  was  submitted  to  the  judges,  and  a  majority  of  them  were 
of  opinion  that  it  did  not  amount  to  robbery,  though  the  money  were  taken  in  the 
presence  of  the  prosecutor,  and  the  fear  of  losing  his  character  were  upon  him. 
Most  of  such  majority  thought  that,  in  order  to  constitute  robbery,  the  money  must 
be  parted  with  fi-am  an  immediate  appreJiension  of  present  danger^  upon  the  charge 
being  made,  and  not,  as  in  this  case,  where  the  parties  had  separated,  and  the  prose- 
cutor had  time  to  deliberate  upon  it,  and  apply  for  assistance :  and  had  applied  to  a 
&iend,  by  whom  he  was  advised  not  to  pay  it,  and  who  was  actually  present  at  the 
very  time  when  it  was  paid ;  which  circumstance,  they  thought,  had  the  appear- 
ance rather  of  a  composition  of  a  prosecution  than  of  a  robbery,  and  seemed  like 
a  calculation  whether  it  were  better  to  lose  his  money  than  risk  his  character.  And 
one  of  the  judges  who  agreed  that  it  was  not  robbery,  thought  that  there  was  not 
such  a  continuing  fear  as  could  operate  in  constantem  virum,  from  the  time  when 
the  money  was  demanded  until  it  was  paid ;  as,  in  the  interval,  the  prosecutor  had 
taken  advice,  and  might  have  procured  assistance.  Those  judges  who  thought  the 
case  did  amount  to  robbery,  considered  the  question  as  concluded  by  the  finding  of 
the  jury,  that  the  prosecut^jr  had  parted  with  his  money  through  fear  continuing 
at  the  time,  which  fell  within  the  definition  of  robbery,  which  had  been  long  adopted 
and  acted  upon :  and  they  said  that  it  would  be  difficult  to  draw  any  other  line. 
They  thought,  also,  that  this  sort  of  fear  so  far  differed  from  cases  of  mere  bodily 
fear,  that  it  was  not  likely  to  be  dispelled,  as  in  those  cases,  by  having  the  .oppor- 
tunity of  applying  to  magistrates  or  others  for  assistance ;  the  money  being  given 
to  prevent  the  public  disclosure  of  the  charge. (A;) 

Mr.  East,  who  cites  this  case,  from  MS.  Jud.(/)  suggested  a  question,  whether 
the  decision  did  not,  in  a  great  measure,  overrule  the  case  of  Hickman,  which  is 
mentioned  in  the  preceding  pages.(m)  But  it  should  be  observed,  that  the  circum- 
stances of  these  cases  materially  differ;  and,  particularly,  that  in  Hickman's  case, 
the  two  guineas  were  given  immediately  upon  the  charge  being  made,  and  that  there 
was  no  previous  application  to  any  friend,  or  other  person,  from  whom  advice  or 
assistance  might  have  been  procured. 

Hickman's  case  was  again  observed  upon,  in  a  case  which  '^'occurred  shortly  ^^^  oq 
afterwards.     The  prisoner  went  twice  to  the  house  where  the  prosecutor  lived   ^ 

in  service,  and  called  him  a  sodomite  and  b r.     The  prosecutor  took  him  each 

time  before  a  magistrate,  who  discharged  the  prisoner.     On  leaving  the  magistrate, 

the  prisoner  followed  the  prosecutor,  again  called  him  a  sodomite  and  b r,  and 

asked  him  to  make  him  a  present,  said  he  would  never  leave  nim  till  he  had  pulled 
the  house  down,  but  if  he  did  make  him  a  handsome  present,  he  would  trouble  him 
no  more.  He  asked  four  guineas,  and  the  prosecutor  being  frightened  for  his  repu- 
tation, and  for  fear  of  losing  his  situation,  gave  him  the  money.     He  gave  the 

(k)  Rex  0.  Jackson,  1  Bast  P.  G.  Addenda^  xxl. 

{f)  Id.  xxiv.,  in  the  margin.  (m)  Ani€j  p.  122,  et  aeq. 
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money  from  the  great  apprehension  and  fear  he  had  of  losing  his  situation.  The 
prisoner  was  convicted  before  Hotham,  6.  (Le  Blanc,  J.,  and  Chambre,  J.,  being 
present),  but  upon  a  doubt  in  the  Privy  Council,  the  opinion  of  the  judges  was 
taken.  Most  of  the  judges  thought  that  this  was  within  Hickman's  case,  and  nine 
of  them(n)  seemed  to  think  Hickman's  case  binding,  but  the  three  other8(o) 
thought  it  not  law.(p)     It  seems  that  the  prisoner  was  pardoned.(^) 

But  in  a  case  where  that  which  took  place  was  considered  as  amounting  to  a  con- 
straint upon  the  person  of  the  prosecutor,  it  was  held  that  the  money  was  obtained 
by  robbery,  though  the  prosecutor,  not  having  the  money  about  him,  went  to  a 
friend  to  procure  it,  and  though  the  prisoners  had  seen  the  prosecutor  several  hoars 
before,  had  then  made  the  charge,  and  had  fixed  a  future  time  for  receiving  the 
money.  And  it  was  held  that  calling  a  coach  for  the  purpose  of  carrying  the  pros- 
ecutor before  a  magistrate,  and  the  prosecutor  being  induced  to  get  into  it,  amounted 
to  a  constraint  upon  his  person,  though  he  had  no  apprehension  of  further  violence 
to  his  person,  than  that  of  being  carried  before  a  magistrate.  The  prisoners  had 
been  with  the  prosecutor  at  ten  o'clock  in  the  morning,  and  had  threatened  to  pre- 
fer the  charge  of  an  attempt  to  commit  an  unnatural  crime,  if  he  did  not  give 
them  £10;  one  of  them  pretended  to  be  an  assistant  police  officer,  and  to  him  the 
prosecutor  had  given  £10  the  night  before.  The  prosecutor  fixed  to  meet  them  the 
next  morning  at  nine  o'clock,  but  they  came  again  that  night  at  nine,  and  said  they 
could  not  wait,  and  that,  as  the  prosecutor  had  not  £10  about  him,  they  must  take 
him  to  Bow-street.  He  then  agreed  to  go,  and  they  colled  a  coach,  and  he  got  in. 
They  then  said  if  he  would  procure  the  money  they  would  not  prefer  the  charge. 
He  went  to  a  friend's,  and  got  £10,  and  gave  it  to  them.  He  was  there  about  five 
minutes.  The  prisoners  went  to  the  house  with  him,  and  waited  for  him  in  the 
street.  Upon  the  trial,  the  prosecutor  said  he  was  under  the  apprehension  of  being 
carried  by  force  into  custody,  but  that  he  did  not  give  the  money  under  the  impres- 
sion of  danger  to  his  person.  The  prisoners  were  convicted,  and,  upon  a  case  re- 
*19Q1  ^^^^^9  ^°  ^^  ^^^  judges  held  that  the  calling  the  coach,  and  getting  in  with 
^  the  prosecutor,  was  *a  forcible  constraint  upon  him,  and  sufficient  to  con- 
stitute a  robbery,  though  he  had  no  apprehension  of  further  injury  to  his  pt  rson ; 
but  five(r)  of  the  judges  thought  that  some  degree  of  force  or  violence  was  essen- 
tial, and  that  the  mere  apprehension  of  danger  to  the  character  would  not  be  suffi- 
cient to  constitute  the  offence.  Five(«)  others  of  the  judges  seemed  to  think  it 
would.(«) 

In  a  later  case  the  point  came  again  under  the  consideration  of  the  judges,  and  it 
appears  now  to  be  settled  that  fear  of  loss  of  character  and  service,  upon  a  charge 
of  sodomitical  practices,  is  sufficient  to  constitute  robbery,  though  the  party  has  no 
fear  of  being  taken  into  custody,  or  of  punishment.  The  prisoner  saw  the  prose- 
cutor, a  servant,  whom  he  knew,  at  his  master's  door,  and  applied  to  him  for  £5, 
saying  money  he  would  have,  and  that  of  the  prosecutor.  He  then  demanded  £1, 
and  said,  that  if  he  did  not  instantly  get  it  he  would  go  in  to  the  prosecutor's  master 
and  swear  that  the  prosecutor  wanted  to  take  diabolical  liberties  with  him.  Then 
hearing  some  money  jingle  in  the  prosecutor's  pocket  he  demanded  it,  and  the  prose- 
cutor gave  it  him,  being  one  shilling  and  some  halfpence.  He  then  inquired  about 
the  prosecutor's  clothes,  and  swore  that  money  he  would  have,  or  the  value,  before 
he  left  the  house,  upon  which  prosecutor  fetched  him  up  a  coat,  and  he  then  went 
away.  The  prosecutor  stated  in  his  evidence,  that  he  gave  the  property  for  fear  of 
his  character  and  place,  that  his  fear  was,  that  the  prisoner  would  go  in  to  his  master, 
but  that  he  had  no  fear  of  being  taken  into  custody,  or  of  punishment.     The  pri- 

(n)  Chambre,  Le  Blanc,  Rooke,  Thomson,  Grose,  Heath,  Hotham,  McDonald,  and  Lord 
Alvanley. 

(o)  Graham,  Lawrence,  and  Lord  Ellenboroagh. 

(p)  Lord  Ellenborough  thought  that  the  prosecutor^s  principal  indacement  in  the  pre- 
sent case  to  part  with  his  money  was  the  fear  of  a  loss  of  his  place,  and  his  lordship  said 
that  he  shoald  feel  no  difficulty  in  recommending  a  pardon. 

r^)  Rex  V.  Elmstead,  Mich.  T.  1802,  MS.,  Bayley,  J. 

\r)  Lord  Ellenborough,  the  Chief  Baron,  Lawrence,  Chambre,  and  Graham. 

[«j  Heath,  Grose,  Thomson,  Le  Blanc,  and  Wood. 

[t)  Rex  V.  Cannon,  MSS.,  Bayley,  J.,  and  R.  k  R.  146. 
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soner  was  convicted,  and,  upon  a  case  reserved,  all  the  judges,  except  Graham,  B., 
thought  that  this  was  within  Hickman's  case,  and  that  they  were  bound  by  that 
case,  and  could  not  properly  depart  from  it.  And  Richards,  C.  B.,  Bayley,  J.,  and 
Holroyd,  J.,  expressed  their  opinions  that  Hickman's  case  was  right,  because  the 
charge  conveyed  such  a  degree  of  terror  as  might  be  expected  to  overpower  a  firm 
and  constant  mind.  None  of  the  other  judges,  except  Graham,  B.,  intimated  a 
contrary  opinion.     And  the  conviction  was  affirmed. (u) 

It  is  equally  a  robbery  to  extort  money  by  threatening  to  accuse  of  an  unnatural 
crime,  whether  the  party  so  threatened  has  been  guilty  of  such  crime  or  not.  Upon  an 
indictment  for  robbery  it  appeared  that  the  prisoner  had  obtained  the  money  by 
threatening  to  accuse  the  prosecutor  of  an  unnatural  crime ;  the  prisoner's  defence 
was,  that  the  prosecutor  had  made  an  attempt  to  commit  such  crime,  and  had  volun- 
tarily given  him  the  money  not  to  prosecute  him  for  it.  Littledale,  J.,  ruled  that  it 
was  equally  a  robbery  to  obtain  a  man's  money  by  intimidating  him  with  a  threat 
of  an  accusation  of  an  infamous  crime,  whether  the  prosecutor  were  really  guilty  of 
the  crime  or  not ;  as  if  he  was  guilty,  the  prisoner  ought  to  have  prosecuted  him, 
and  not  have  extorted  money  from  him  (v.) 

But  parting  with  property  upon  the  charge  of  an  unnatural  crime,  will  not  make 
the  taking  a  robbery,  if  it  is  parted  with,  not  from  *fear  of  loss  of  character,  1-4(1  oa 
but  for  the  purpose  of  prosecuting  the  offender.  The  prisoner  applied  to  ^ 
Fry  to  lend  him  lOs.,  and  upon  his  refusal  threatened  to  charge  him  with  an  un- 
natural crime,  and  got  from  him  £1  lOs.  Fry  parted  with  it  from  an  anxiety  that 
liis  master's  family  might  not  be  disturbed,  and  in  expectation  that  he  might  secure 
the  prisoner :  and  he  immediately  stated  the  circumstances  to  his  master,  and  to  a 
friend,  and  planned  with  them  what  he  should  do  in  case  of  the  prisoner  applying 
again.  The  prisoner  did  apply  again ;  and  Fry  fixed  to  meet  him,  marked  some 
money,  engaged  a  constable,  and  having  met  the  prisoner,  gave  him  the  money,  and 
had  him  apprehended ;  he  parted  with  this  money  in  order  that  he  might  prosecute, 
because  he  knew  himself  innocent,  and  not  from  the  threats.  Upon  a  case  reserved, 
the  judges  held  that  this  taking  did  not  constitute  a  robbery,  and  the  prisoner  was 
recommended  to  a  limited  pardon,  (ir) 

Threatening  to  procure  witnesses  to  support  a  charge  already  made  is  not  a  threat- 
ening to  accuse.  The  prisoner  was  indicted  for  having  feloniously  charged  and 
accused  A.  B.  with  having  committed  an  infamous  offence ;  the  evidence  was.  that 
he  had  threatened  to  procure  witnesses  to  support  a  charge  already  made ;  it  was 
objected,  that  the  statute  applied  only  to  the  threatening  to  accuse  protpecflveli/,  and 
that  this  was  at  most  a  threat  to  support  such  a  charge  by  evidence.  Bayley,  J., 
'•  Threatening  to  procure  witnesses  to  support  a  charge  already  made  is  not  within  the 
Act  of  Parliament  which  makes  it  felony  to  extort  money  by  threatening  to  accuse 
of  an  indictable  offence.  It  is  one  thing  to  accuse,  it  is  another  to  procure  witnesses 
to  support  an  accusation  already  made."(x) 

The  word  "  accuse  "  in  the  7  &  8  Geo.  4,  c.  29,  s.  7,  was  not  confined  to  a  threat 
to  prefer  a  charge  before  a  tribunal  competent  to  entertain  it,  but  included  a  threat 
to  accuse  before  any  third  person,  and  **  threatening  to  acciLse  "  had  a  like  extensive 
meaning.  Upon  an  indictment  on  the  7  &  Geo.  4,  c.  29,  s.  8,  for  accusing  the 
proeecutor  of  an  attempt  to  commit  an  infamous  crime,  the  words  proved  to  have 
been  used  did  not  amount  to  a  threat  to  accuse  before  any  tribunal,  and  it  was 
objected  that  the  word  ^'  accuse  "  imported  a  charge  made  before  a  magistrate  or 
some  judicial  tribunal.  Patteson,  J.,  "  By  the  former  law  it  was  a  felony  to  extort 
money  by  threatening  to  accuse  the  prosecutor  to  any  third  party ;  it  was  not  neces- 
sary that  the  threat  should  be  that  of  accusing  by  course  of  law ;  and  the  7  &  8  Geo. 
4,  c.  29,  s.  7,  being  declaratory  of  the  former  law,  could  hardly  be  considered  as  less 
extensive  in  its  operation.     Neither  is  it  necessary  to  construe  the  term  '^  accuse  " 

(tf)  Rex  V.  Egerton,  MS.,  Baylej,  J.,  and  R.  k  R.  376. 

\v)  Rex  V.  Gardner,  1  G.  ft  P.  479  (12  E.  C.  L.  R.),  Littledale,  J. 

(v>)  Rex  9.  Faller,  MS.,  Bajlej,  J.,  and  R.  k  R.  408. 

(z)  Giirs  case,  1  Lew.  305.  The  indictment  was  upon  the  4  Geo.  4,  c.  54,  s.  5,  now  re- 
pealed. Bajlej,  B.,  seemed  also  to  think  that  a  threat  to  prosecute  would  amount  to  a 
threat  to  accuse. 
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ID  two  different  senses.  The  term  '^  accuse  "  throughout  the  Act  means  to  charge 
the  prosecutor  before  any  third  person ;  and  '^  threatening  to  accuse,"  means  threat- 
ening to  accuse  before  any  third  per8on.(y) 

^-.o-i-i  On  the  trial  of  an  indictment  upon  the  1  Yict.  c.  87,  s.  4,  for  ^extorting 
^  money  by  intimidating  a  person,  by  threatening  to  accuse  him  of  an  infamous 
crime,  the  jury  need  not  confine  themselves  to  expressions  used  before  or  at  the 
time  the  money  was  given ;  but  if  those  expressions  are  equivocal,  may  connect 
them  with  what  was  afterwards  said  by  the  prisoner  when  taken  into  custody.  Upon 
an  indictment  on  the  1  Vict.  c.  87,  s.  4,  containing  a  count  for  threatening  to  accuse 
F.  H.  of  an  abominable  crime,  and  another  count  for  threatening  to  accuse  him  of 
an  attempt  to  commit  such  crime ;  it  appeared  that  Kain  and  Nugent  came  up  to 
the  prosecutor;  Kain  said,  "Don't  you  know  me?"  H.  said,  "No."  Kain  said, 
*'  You  must  recollect  me  from  what  took  place  last  night."  A.  said,  "  No.  What 
was  it  about  ?"  Kain  said,  "  You  must  recollect,  you  used  me  indecently.  You 
took  hold  of  my  person."  H.  told  him  he  was  mistaken,  and  to  go  about  his  busi- 
ness. Kain  said,  he  was  not  mistaken,  and  added,  "  Give  me  some  money  or  I  will 
expose  you."  H.  went  on,  and  Kain  and  Nugent  followed,  Kain  saying  that  Nugent 
was  his  witness.  At  the  bottom  of  the  lane,  Kain  said,  "  Come,  come,  stop."  The 
prosecutor  asked  him  what  he  wanted.  Kain  said,  "You  have  used  me  in  a  sodom- 
itical  way."  The  prosecutor  walked  on  and  went  into  his  house,  and  called  his  wife 
into  the  shop,  the  prisoners  came  to  the  shop  door ;  H.  asked  them  to  come  in,  and 
they  came  into  the  outer  door ;  H.  then  asked  them  what  they  wanted,  Kain  said 
he  wanted  money,  he  said,  "  Give  me  some  money  and  we  will  say  nothing  about 
it;  if  you  do  not  we  will  expose  you,  and  punish  you."  The  prosecutor's  wife 
asked  them  what  they  wanted  the  money  for ;  the  prosecutor  told  her  that  they 
had  accused  him  of  an  indecent  assault,  and  wanted  money  for  it ;  H.  refused  to 
give  them  any  money ;  they  frequently  said  they  would  not  go  away  without  they 
had  some  money.  H.'s  wife  appeared  to  be  very  much  flurried,  and  said,  in  their 
hearing,  that  she  wished  H.  to  give  them  money  to  get  rid  of  them  ;  H.  refused  at 
first  to  do  so,  but  seeing  her  state  of  mind,  and  being  much  agitated  himself,  he 
desired  her  to  give  them  some,  and  she  gave  them  8«. ;  H.  directed  her  to  do  so  in 
consequence  of  the  threat  that  had  been  used  :  it  was  from  fear  on  his  own  mind  as 
well  as  because  his  wife  was  flurried  that  he  gave  them  the  money ;  II .  said  he  was 
very  much  alarmed,  and  would  not  have  parted  with  the  money  but  through  fear. 
The  officer  who  took  the  prisoners  into  custody  stated  that  he  fastened  them  together, 
and  on  his  doing  so.  Kain  turned  round  to  the  prosecutor,  and  said,  "  This  is  as 
close  as  we  were  under  the  bridge,"  &c.  Nugent  said,  he  followed  them  over  the 
fields,  and  saw  them  go  under  the  bridge  together,  and  that  they  had  their  trowsers 
down  It  was  contended  for  the  prisoners  that  neither  count  was  proved ;  that  the 
only  evidence  the  jury  could  consider  was  what  took  place  before  the  money  was 
obtained,  as  that  alone  could  operate  on  the  mind  of  the  prosecutor  to  induce  him 
to  part  with  the  money ;  and  that  the  prosecutor  did  not  part  with  the  money  from 
any  fear  of  his  own,  but  in  consequence  of  the  agitation  of  his  wife.  Park,  J.  A.  J., 
after  conferring  with  Parke,  B.,  told  the  jury  he  thought  the  second  count  was  not 
supported.  The  question  therefore,  for  them  would  be,  whether  the  prisoners  did 
*1  ^91  °^^  threaten  to  accuse  the  prosecutor  of  the  *whole  offence ;  and  in  consider- 
-*  ing  this  question,  he  did  not  think  it  was  necessary  to  confine  themselves  to 
the  words  used  before  the  money  was  obtained ;  but  as  some  of  those  words  were 
equivocal  in  their  meaning,  they  might  connect  with  them  what  was  said  afterwards 
by  ihe  prisoners  wh*^n  they  were  taken  into  custody. («) 

On  an  indictment  for  feloniously  accusing  U.  C.  S.  of  an  assault  with  intent  to 
con)mit  an  unnatural  offence,  with  intent  to  extort  money,  it  appeared  that  the 
prosecutor  was  taking  shelter  under  a  portico,  when  the  prisoner,  a  sentry  there, 
after  some  conversation,  seized  him  by  the  collar,  and  charged  him  with  having  in- 
decently touched  or  assaulted  him,  took  him  to  the  guard-house,  and  said  to  the 
Serjeant,  "  I  charge  thb  man  with  indecently  assaulting  me."     The  prosecutor  was 

(.v)  Rex  V.  Robinson,  2  M.  &  Rob.  14  ;  s.  c,  2  Lew.  273.  The  words  were,  "  Give  as  oar 
allowance  money  and  we  will  say  nothing  about  it." 

(z)  Reg.  /•.  Kain,  8  C.  &  P.  187  (34  E.  C.  L,  R),  cor.j  Park,  J.  A.  J.,  and  Parke,  B. 
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then  taken  to  the  station,  where  the  prisoner  made  the  same  charge.  On  hearing 
the  chaise  hefore  the  magistrate,  the  prisoner  stated  that  the  prosecutor  caught 
hold  of  his  private  parts;  and  Cresswell,  J.,  held  that  evidence  of  declarations 
of  the  prisoner  on  a  former  occasion,  on  coming  oiF  guard,  that  he  had  obtained 
money  from  a  gentleman  by  threatening  to  take  him  to  the  guard-house,  and  accuse 
him  of  an  unnatural  crime,  was  admissible.  The  evidence  was  not  offered  by 
way  of  proving  simply  that  the  prisoner  had  been  guilty  of  the  same  crime 
before.  The  question  was,  whether  on  this  occasion  he  did  an  act  with  the  design 
of  effecting  a  certain  object.  One  step  in  the  proof  was  to  show  that  he  would  be 
lik^y  to  know  that  a  certain  result  would  follow,  and  if  it  could  be  proved  out  of 
his  own  mouth  that  he  was  aware  that  such  a  result  would  be  produced,  it  was  an 
ingredient  in  the  necessary  proof  that  he  contemplated  it.  His  whole  conduct  was 
to  be  interpreted  with  reference  to  the  charge  made  against  him,  and  what  was  said 
by  him  under  similar  circumstances  to  the  present  was  admissible. (a) 

But  where,  on  a  similar  indictment,  it  appeared  that  the  prosecutor  had  gone  into 
a  nrinal  for  the  purpose  of  easing  himself,  when  the  prisoner  came  from  an  adjoin- 
ing partition,  and  said  to  him,  ^'  If  you  do  not  give  me  a  sovereign,  I  will  charge 
you  with  an  indecent  assault;"  Erie,  J.,  held  that  proof  that  the  prisoner  had  made 
a  similar  charge  against  another  person  two  years  before,  and  when  taken  into 
custody  gave  a  false  address,  was  not  admissible.  The  decision  in  Reg.  v.  Cooper(b) 
was  not  applicable.  There  the  main  question  turned  upon  the  intent  with  which 
the  accusation  was  made,  and  the  evidence  was  there  admitted  to  throw  light  upon 
that  subject.  But  in  this  case  the  intent  was  quite  manifest  if  the  prosecutor  was 
believed,  (c) 

In  one  case  since  the  1  Vict.  c.  87,  s.  4,  it  was  held  that  an  indictment  in  the 
ordinary  form  for  robbery  was  not  supported  by  proof  of  extorting  money  by  threats 
of  accusing  of  an  infamous  crime  within  that  section.  Therefore  a  person  present 
to  aid  '*'A.  B.  to  extort  money  by  such  a  charge,  could  not  be  convicted  of  a  p^.  qo 
robbery  with  A.,  B.,  effected  by  him  with  actual  violence,  such  person  being  ^ 
no  party  to  such  violence.  tJpon  an  indictment  in  the  ordinary  form,  against 
Taanton  and  Henry  for  robbery,  it  was  proved  that  about  nine  o'clock  at  night 
Henry  induced  the  prosecutor  to  walk  with  him  into  a  house  in  Westminster,  then 
fitting  up  as  a  cook's  shop,  under  the  pretence  of  showing  him  the  fittings ;  when 
he  had  entered,  the  prisoner  locked  the  door,  seized  him  by  the  collar,  told  him  he 
had  him  in  his  power,  and  if  he  made  a  noise  he  would  send  for  the  police,  and 
charge  him  with  sodomitical  practices ;  this  induced  the  prosecutor  not  to  give  the 
alarm,  and  then  Henry  rifled  his  pockets  of  a  sovereign  and  a  shilling,  and  pro- 
ceeded to  take  the  watch-guard  from  his  neck,  and  the  watch  from  the  fob,  and 
immediately  afterwards  took  some  rings  from  his  fingers ;  some  noise  was  made 
while  this  was  going  on,  and  Taunton,  who  was  in  the  house,  came  to  the  door  of 
the  room,  and  after  trying  in  vain  to  gain  admittance  through  it,  got  in  at  the 
window ;  he  came  into  the  room  after  Henry  had  rifled  the  prosecutor's  pockets, 
and  whilst  he  was  removing  the  watch-guard ;  there  was  a  candle  burning  in  the 
corner  of  the  room ;  Taunton  took  no  part  in  the  robbery,  and  it  was  not  quite  clear 
that  he  saw  it.  The  jury  found  Henry  guilty,  and  that  Taunton  was  present  at  the 
time  of  the  taking  of  the  rings,  and  was  a  party  with  Henry  to  a  design  to  bring 
the  prosecutor  there,  and  obtain  money  and  property  from  him  on  a  false  charge  of 
an  unnatural  crime,  but  that  he  was  not  aiding  or  assisting  in  or  privy  to  the 
robbery  committed  by  Henry,  by  taking  from  the  person  of  the  prosecutor.  It 
seemed  to  Parke,  B.,  that  since  the  1  Vict.  c.  87,  s.  4,  the  offence  of  robbery  and 
of  obtaining  money  or  goods,  on  a  charge  of  sodomy  were  distinct  offences,  and  that 
Tannton  could  not  be  considered,  under  these  circumstances,  as  a  principal  in  the 
second  degree  to  the  robbery ;  and,  upon  a  case  reserved,  the  judges  thought  that 
inaamueh  as  the  1  Vict.  c.  87,  repeals  the  7th  section  of  the  7  &  8  Geo.  4,  c.  29, 

id)  Reg.  V.  Cooper,  3  Cox  G.  G.  547.  (b)  Supra, 

e)  Reg.  o.  M'Donnell,  5  Cox  G.  0.  163.  Td  Reg.  v.  BrayDell,  4  Gox  G.  G.  402,  Williams, 
J.,  held  that  depositions  containioj^  the  accasation  against  the  prosecutor  were  admis- 
sible, bot  not  the  cross-examinations  of  the  prisoners.  See  this  case,  *^^ThTeatn  and  Threat' 
emng  Lettert," 
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the  offence  intended  hy  Taunton  was  that  of  extorting  money  by  aconsatiou,  &c., 
under  the  1  Vict  c.  87,  and  no  longer  robbery,  under  die  7  &  8  Geo.  4,  c.  29,  and 
that  the  conviction  was  therefore  wrong.  (<f) 

The  preceding  decision  was  qaestioned  in  the  following  case.  Stringer  and  New- 
stead  were  convicted  on  an  indictment  for  assaulting  with  intent  to  rob.  The 
Erosecutor  proved  that  he  was  in  Hyde  Park  at  a  little  afler  nine  at  night,  when 
e  was  accosted  by  Newstead.  who  asked  him  the  nearest  way  to  the  city,  which  the 
prosecutor  told  him.  Almost  immediately  after  Stringer  came  up  from  behind,  and 
seized  the  prosecutor  by  the  collar,  and  said  to  him,  *<  You  damned  beast,  you  have 
been  indecently  exposing  your  person;  I  have  been  watching  you  with  your  firiend" 
(pointing  to  Newstead)  ^^for  three-quarters  of  an  hour.'*  Stringer  then 
^forced  prosecutor  to  go  to  a  police-station,  Newstead  accompany ing  them 
part  of  the  way.  At  the  station,  Stringer  repeated  the  charge  which  he  had  made 
when  he  first  seized  the  prosecutor,  and  added  that  the  private  parts  of  both  men 
were  exposed ;  that  one  had  his  arms  round  the  neck  of  the  other ;  and  each  of 
them  had  hold  of  the  private  parts  of  the  other.  The  whole  charge  was  a  fiction, 
and  many  circumstances  were  proved  to  show  that  the  whole  was  a  preconcerted 
plan  between  the  prisoners  for  the  purpose  of  extorting  money  from  the  prosecutor. 
No  money,  however,  was  given.  Rolfe.  B.,  told  the  jury  that  if  Stringer  was  acting 
in  pursuance  of  a  previous  plan,  arranged  with  Newstead,  with  a  view  to  induce  the 
prosecutor  to  give  him  money,  in  order  that  he  might  escape  the  annoyance  attend- 
ing such  a  charge,  that  was  an  assault  with  intent  to  rob ;  and,  upon  a  case  reserved, 
upon  the  question  whether  the  conviction  could  be  sustained,  the  subject  of  the 
charge  made  by  Stringer  against  the  prosecutor  not  coming  within  the  terms  of  the 
7  &  8  Geo.  4,  c.  29,  ss.  8  &  9,  or  1  Vict.  c.  87,  ss.  4  &  22,  the  judges  thought  the 
conviction  good,  as  the  prisoners  intended  to  get  the  money  by  the  violence  of  the 
assault,  as  well  as  by  the  charge,  which  would  be  a  common  law  robbery.  And  they 
doubted  whether  Reg.  v.  Henry ^{e)  was  rightly  decided  on  the  ground  on  which  it 
was  decided,  viz ,  that  it  was  not  robbery  to  obtain  money  by  threat  of  a  charge  of 
sodomy.  (/) 

Under  the  1  Vict.  c.  84,  s.  4,  where  money  was  obtained  by  any  of  the  threats 
to  accuse  specified  in  that  section,  the  indictment,  it  seems,  must  be  on  that  section 
and  not  for  robbery ;  but  where  the  money  is  obtained  by  threats  to  accuse,  other 
than  those  specified  in  that  section,  the  indictment  may,  it  seems,  be  for  robbery,  if 
the  party  was  put  in  fear  and  parted  with  his  property  in  consequence.  It  seems 
doubtful  whether  a  count  for  demanding  money  with  menaces  is  supported  where  it 
is  proved  that  the  money  was  actually  obtained  by  menaces.  The  first  count, 
framed  on  the  1  Vict.  c.  87,  s.  4,  charged  that  the  prisoner  threatened  to  accuse  the 
prosecutor  of  having  attempted  to  commit  with  him  an  abominable  crime,  and 
thereby  extorted  a  sovereign,  &c.  The  second  count  charged  the  prisoner  with 
robbery  in  the  common  form.  The  third  count,  framed  on  sec.  7,  of  the  1  Vict.  c. 
87,  charged  the  prisoner  with  demanding  money  of  the  prosecutor  with  menaces. 
The  prosecutor  stated  that  he  was  induced  to  meet  the  prisoner,  by  his  telling  him 
that  if  he  did  not  he  would  rue  it  as  long  as  he  lived;  when  I  saw  him  he  said, 
''  Walk  this  way ;''  I  followed  him,  and  after  we  got  into  rather  a  lonely  place,  he 
said,  ''  Can  you  not  lend  me  some  money  ?"  I  said,  '^  Tou  have  no  claim  on  me,  I 
cannot  do  so,  you  can  have  no  money  from  me ; ''  he  then  said,  ''  I  am  now  going 
to  say  something  of  very  great  importance  to  you,  and  it  is  no  use  your  calling  out 
for  help,  or  giving  me  into  the  hands  of  the  police,  for  if  jou  do,  remember,  I  am 
armed,  and  if  you  do,  by  God !  I  will  have  my  revenge ;  and  if  you  do  not  assist  me 
I  will  say  you  took  indecent  liberties  with  me  some  time  ago."  He  was  exceed- 
ingly excited  while  saying  this ;  he  threw  his  arms  about  and  used  violent  gesticula- 

(d)  Reg.  V.  Henry,  2  Moo.  G.  C.  R.  118;  s.  c,  9  G.  Ac  P.  309  (38  E.  G.  L.  R.).  Robbery 
18  a  common  law  felony,  and  it  seems  quite  clear  that  no  enactment  of  a  new  oflTence 
alters  or  prevents  a  prosecution  for  that  offence.  See  Williams  v.  Reg.  7  Q  B.  250  (53 
E.  G.  L.  R.).  So  if  there  are  several  felonies  created  by  statute,  it  is  no  objection  to  an 
indictment  for  one,  that  the  evidence  proves  another  also.  Neither  in  Reg.  v.  Henry,  nor 
Reg.  V.  Norton,  infra^  was  this  point  noticed. 

(e)  Sn^a,  (/)  Reg.  v.  Stringer,  2  M.  G.  G.  R.  261. 
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tion ;  I  tbonglit  he  was  goiog  to  attack  me,  it  waa  a  lonely  spot ;  I  was  so  com- 
pletely paralysed  and  ^overcome  I  scarcely  knew  what  I  was  about ;  T  was  ^^^  qs 
induced,  in  consequence  of  that  threat,  to  give  him  some  money  on  the  spot.  *- 
prosecutor  added,  that  he  gave  him  the  money  both  from  fear  of  personal  violence, 
mod  from  the  attack  on  his  character.  For  the  prisoner  it  was  contended  that  the 
evidence  did  not  support  the  first  count,  as  the  words  used  did  not  necessarily  import 
an  intention  to  accuse  of  an  attempt  to  commit  the  whole  capital  crime.  That  with 
respect  to  the  second  count,  the  charge  of  robbery  was  not  sustainable,  as  since  the 
1  y  ict  c.  87,  the  charge  of  robbery  was  only  sustainable  by  showing  that  the  money 
"was  obtained  by  actual  force,  or  the  fear  of  personal  violence.  With  r^ard  to  the 
third  count,  it  was  not  supported,  as  the  proof  was  of  another  offence,  namely,  the 
actual  obtaining  of  the  money  with  threats.  The  Recorder  in  summing  up  said, 
''  There  is  this  distinction  between  the  present  statute  and  the  7  &  8  G-eo.  4,  c.  29, 
that  in  the  latter  the  words  are  '  if  any  person  shall  accuse,'  &c.,  ^  every  such 
offender  shall  be  deemed  guilty  of  robbery,*  whereas  in  the  former  the  former  the 
"words  are  '^  shall  be  guilty  of  felony.*  There  are  also  in  the  present  statute  separate 
provisions  for  the  punishment  of  robbery,  and  also  a  provision  for  demanding  pro- 
perty with  menaces.  The  difference  is,  that  in  the  present  statute  the  offence  is  not 
asserted  to  be  robbery  but  only  felony,  and  it  may  be  that  the  Legislature  intended 
to  say,  '  We  will  allow  the  law  to  remain  as  it  is  on  the  cases  decided,  as  to  the 
crime  of  robbery ;  but  we  will  not  allow  of  a  constructive  robbery  further  than  that, 
but  will  provide  for  it  by  the  provisions  of  this  Act.'  The  statute  is  not  very  clear ; 
X  shall  therefore  take  your  opinion  as  to  the  matters  of  fact  upon  each  of  the  sepa- 
rate charges.  With  respect  to  the  first  count,  I  am  of  opinion  that  the  threat  must 
be  to  accuse  of  an  attempt  to  commit  the  complete  capital  offence ;  and  you  will  say, 
upon  the  evidence,  whether  such  a  threat  has  or  has  not  been  proved.  As  to  the 
second  count,  the  question  is,  whether  the  prosecutor  parted  with  his  money  under 
bodily  fear,  such  as  would  operate  upon  a  man  of  firm  mind  ;  and  if  you  shall  be  of 
opinion  that  the  property  was  parted  with  from  the  influence  conjointly  of  the  vio- 
lence offered- and  the  vague  threat  of  an  undefined  charge,  the  crime  of  robbery  will 
in  my  opinion  have  been  made  out.  In  order  to  constitute  robbery  in  the  absence 
of  actual  force,  it  is  necessary  that  the  party  should  be  put  in  actual  bodily  fear,  but 
I  shall  not  think  it  the  less  bodily  fear  because  it  was  produced  by  two  adequate 
causes,  each  of  them  sufficient  in  itself  to  produce  the  effect.  If  there  was  violence 
enough  to  produce  bodily  fear,  it  will  be  a  robbery ;  and  I  do  not  think  it  the  less  a 
robbery,  because  in  addition  to  the  violence  there  was  a  threat  to  accuse.  Then, 
with  respect  to  the  third  count,  I  shall  hold  that,  if  menaces  were  used  to  obtain 
money,  that  count  is  sustained,  although  the  money  was  actually  obtained."  The 
jury  found  the  prisoner  guilty  on  the  two  last  counts  only,  but  he  was  afterwards 
seotcnced  on  the  second  count  only.(^) 

^Some  of  the  cases  upon  the  former  Acts,  with  reference  to  assaults  with  r^ciof^ 
intent  to  rob,  may  be  here  properly  introduced.  Upon  the  7  Geo.  2,  c.  2 1 ,  it  was  ^ 
decided,  that  the  assault  therein  described  must  be  made  upon  the  person  intended 
to  be  robbed.  The  prisoner  was  indicted  for  assaulting  one  J.  Lowe  with  an  offen- 
sive weapon,  with  intent  to  rob  him.  Mr.  Lowe's  evidence  was,  that  between  ten 
and  eleven  o'clock  at  night  he  was  travelling  along  the  road  in  a  post-chaise,  when 
the  chaise  suddenly  stopped,  and  he  saw  a  man  with  his  arm  extended  towards  the 

(s)  ^9*  ^'  Norton,  8  G.  &  P.  671  ^34  E.  G.  L.  R.).  The  Reporters  state  in  a  note  that 
the  Recorder  mentioned  the  case  to  Parke,  B.,  and  "  that  they  were  both  of  opinion  that 
in  those  cases  where  money  was  obtained  by  any  of  the  threats  specified  in  the  statnte, 
the  indictment  must  be  npon  the  statnte  and  not  for  robbery  ;  but  where  the  money  was 
obtained  by  threats  to  accuse,  other  than  those  which  are  specified  in  the  statute,  the  iq- 
dictment  might  be  for  robbery,  if  the  party  was  put  in  fear,  and  parted  with  his  property 
in  consequence.  The  finding  on  the  second  count  was  held  good.  Indeed  it  seems  sus- 
tainable on  two  grounds  :  first,  that  there  was  violence  enough  without  any  threat  at  all 
to  put  the  party  in  fear;  and  secondly,  that  the  threat  to  accuse  was  not  one  of  those  men- 
tioned in  the  Act,  and  therefore  it  might  properly  be  taken  into  consideration  as  co-oper- 
ating with  the  violence  in  producing  the  bodily  fear,  which  in  the  absence  of  force  is  neces- 
sary to  contitute  robbery.  This  case  was  before  Reg.  v.  Stringer,  supra  (/),  and  the 
opinions  in  this  note  as  to  the  form  of  indictment  are  therefore  entitled  to  less  weight,  in 
addition  to  their  being  merely  extra-judicial,  as  the  count  for  robbery  was  clearly  proved. 
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post^boff,  and  he  heard  him  swear  many  bitter  oaths  with  great  violence,  but  did  not 
hear  him  make  any  demand  of  money ;  and  the  post-boy  swore,  that  the  prisoner  fol- 
lowed the  chaise  for  some  time,  and  at  last  presented  a  pistol  at  htm,  and  bid  him 
stop,  using  at  the  same  time  many  violent  oaths ;  that  he  immediately  stopped  the 
chaise,  and  the  prisoner  turned  towards  it,  but  perceived  that  he  was  pursued,  and 
immediately  rode  away  without  saying  or  doing  anything  to  Mr.  Lowe,  who  wad  in 
the  chaise.  The  Court  held  that  this  evidence  did  not  support  the  indictment,  which 
charged  an  intent  to  rob  Mr.  Lowe,  the  gentleman  in  the  chaise.  Another  indict- 
ment was  then  preferred  against  the  prisoner,  laying  the  assault  with  intent  to  rob 
the  post-boy :  but  the  same  evidence  being  again  given  on  the  second  trial,  the  Court 
held  that  it  would  not  maintain  the  indictment ;  that  it  was  clear  that  the  prisoner 
did  not  mean  to  rob  the  post-boy ;  for  when  he  presented  the  pistol  to  him,  and  bid 
him  stop,  he  made  no  demand  upon  him,  but  went  towards  the  person  in  the 
Ghai8e.(^) 

A  case  is  reported,  which  would  rather  lead  to  the  conclusion,  that  it  was  at  one 
time  considered  to  be  necessary  in  support  of  the  offence  in  the  7  Geo.  2,  of  an 
assault  with  an  offensive  weapon  with  intent  to  rob,  to  show  such  intention  to  rob, 
by  proving  an  actual  demand  of  money,  &c.,  to  have  been  made  by  the  prisoner. 
The  indictment  was  for  assaulting  the  prosecutor  with  a  pistol,  with  intent  to  rob 
him;  and,  by  the  evidence  it  appeared  that  the  prosecutor,  a  coachman,  was  driving 
his  coach  along  the  road,  and  that  the  prisoner  presented  a  pistol  at  him  while  he 
sat  on  his  box,  and  called  out  to  him  to  stop ;  but  did  not  expressly  make  any 
demand  of  money.  And  upon  this  it  is  said,  that  the  Court  held  that  the  case  was 
not  within  the  meaning  of  that  Act ;  that  a  demand  of  money  or  other  property 
must  be  made  to  constitute  the  offence ;  and  that  though  a  demand  may  be  made  by 
*1  ^71  ^^^^^  ^^  *well  as  speech,  as  by  a  deaf  and  dumb  man  stopping  a  carriage, 
-■  and  putting  his  hat  into  it  with  one  hand,  and  holding  at  the  same  time  a 
pistol  offensively  with  the  other,  yet  the  action  must  be  plain,  and  unequivocally 
import  a  demand ;  and  that  in  the  case  then  under  consideration,  no  motion  or  offer 
to  demand  the  prosecutor's  property  was  made.(A)  But  this  case  was  doubted ',(%) 
and  it  was  observed  upon  it,  that  the  words  of  the  7  Oreo,  2,  c.  21 .  were  in  tne 
dii^nctive ;  and  that  upon  proof  of  the  prisoner  having  assaulted  the  prosecutor 
with  a  felonious  intent  to  rob  him  (which  was  a  question  for  the  jury)  the  case  was 
brought  expressly  within  the  words,  as  well  as  the  spirit  of  that  Act.(y)  It  has 
been  suggested  also,  upon  this  case,  that  as  the  prosecutor  was  a  coachman^  and  the 
indictment  charged  an  intent  to  rob  Am,  it  might  have  appeared  to  the  Court  that 
he  was  not  the  party  intended  to  be  robbed  ;(A;)  and  we  have  seen  that  it  was  con- 
sidered to  be  necessary  that  the  assault  should  be  made  upon  the  person  intended  to 
be  robbed.(^)  Other  cases,  however,  appear  to  put  the  construction  of  the  7  Geo. 
2,  in  this  matter  beyond  doubt,  and  show  that  an  actual  demand  of  money,  &o.,  was 
not  necessary  upon  the  clause  of  that  Act  relating  to  the  assault  with  intent  to  rob. 

Two  men  were  indicted  for  a  felonious  assault  upon  the  prosecutor,  with  a  pistol, 
with  intent  to  rob  him.  The  prisoners  rushed  out  of  a  hedge  upon  the  prosecutor, 
who  was  the  driver  of  a  returning  chaise,  as  he  was  passing  along  the  road ;  and 
one  of  them  presented  a  pistol  to  him,  bid  him  stop,  which  he  did,  but  called  out 
for  assistance ;  upon  which  one  of  the  prisoners  threatened  to  blow  his  brains  out  if 
he  called  out  any  more  ]  but  he  continued  to  call,  and  presently  obtained  assistance, 
and  took  the  men,  who  had  made  no  demand  of  money.  Upon  this  evidence  the 
prisoners  were  coDvicted.(m)     In  a  subsequent  case  the  indictment  against  the 

(g)  Thomas's  case,  1  Leach  330;  lEast  P.  C.  c.  8,  s.  11,  p.  418,  where  it  is  observed, 
that  perhaps  this  may  be  agreeable  to  the  strict  coostruction  of  the  statute,  which  has 
the  word  of  reference  tuck.  And  in  1  Hawk.  P.  G.  c.  55,  s.  4,  Thomas's  case  is  cited,  and 
the  expression  such  person  relied  upon  in  support  of  the  same  construction.  The  24  k  25 
Vict.  c.  96,  8.  42,  anU,  p.  98,  does  not  coutain  the  words,  "  such  person."  This  decision, 
therefore,  seems  not  applicable  to  that  Act.     G.  S.  G 

(h)  Parfait's  case,  1  Leach  19 ;  1  East  P.  G.  c.  8,  s.  11,  p.  416,  417 ;  1  Hawk.  P.  G.  c.  55, 
8.  3. 

(i)  1  East  P.  C.  c.  8,  8.  11,  p.  417.  [j)  Id.  Ibid. 

{k)  1  East  P.  G.  c.  8,  8.  11,  p.  418.  (I)  Thomas's  case,  ante^  p.  136. 

(m)  Rex  v.  Trusty,  1  East  P.  G.  c.  8,  8.  11,  p.  418,  419. 
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prisoDer  charged  him  with  having,  with  an  offensive  weapon,  felonionsly  made  an 
assanlt  npon  the  prosecutor,  with  a  felonious  intent  to  rob  him.  The  evidence  was 
that,  while  the  proeecutor  and  another  person  were  riding  together  in  the  highway, 
the  prosecutor  received  a  violent  blow  from  a  great  stone,  which  was  thrown  by  the 
prisoner  from  the  hedge ;  that  the  prisoner  then  ran  across  a  field,  and  was  followed 
by  the  prosecutor,  who  asked  him  how  he  could  be  such  a  villain  as  to  throw  the 
stone;  on  which  the  prisoner  threatened  the  prosecutor,  ran  to  him,  and  struck  him 
violently  with  a  staff,  till  at  length  the  prisoner  was  overcome  and  secured.  The 
prisoner's  face  was  blackened,  and  he  denied  his  name  ;  but,  on  being  questioned 
afterwards  as  to  his  motive,  he  said  he  was  very  poor,  and  wanted  half  a  guinea  to 
pay  his  brewer.  Se  did  not  ask  /or  money  or  goods.  This  case  was  submitted  to 
the  judges,  upon  a  question  relating  to  the  form  of  the  indictment,  and  they  held 
the  conviction  proper ;  but  no  objection  was  taken  on  behalf  of  the  prisoner,  on 
the  ground  of  its  being  necessary  to  prove  an  actual  demand  of  money,  or  other 
property.(n) 

^Where  a  person  was  decoyed  into  a  house,  and  then  chained  down  to  a  r^-too 
seat,  and  compelled  to  write  an  order  for  the  payment  of  money,  and  an  ^ 
order  for  the  delivery  of  deeds,  the  papers  on  which  he  wrote  not  being  his  pro- 
perty, but  remaining  in  his  hands  half  an  hour  while  he  was  chained  down  to  the 
seat,  it  was  held  that  this  was  not  an  assault  with  intent  to  rob  within  the  7  &  8 
Geo.  4,  c.  29,  s.  6.(o) 

The  intent  to  rob  is  a  material  part  of  the  offence,  and  should  be  properly  alleged 
in  the  indictment.  In  a  case  upon  the  7  Geo.  2,  c.  21,  where  the  indictment  stated 
the  assault  to  have  been  made  with  a  wooden  stick,  with  intent  the  goods,  moneys, 
&c.,  of  the  prosecutor,  ^^  from  his  person  and  against  his  will  feloniously  to  steed, 
take,  and  carry  away,''  it  was  holden  to  be  bad,  as  it  did  not  contain  a  statement  of 
force  and  violence ;  but  a  new  indictment  was  preferred  against  him,  laying  the 
assault  as  before,  but  stating  the  intent  to  be,  the  moneys  of  the  proeecutor,  "  from 
his  person  and  against  his  will,  feloniously  and  violently  to  steal,  take,  and  cany 
away ;"  upon  which  he  was  convicted.(  p)  So,  in  a  case  of  a  commitment  for  an 
offence  against  the  same  repealed  Act,  one  of  the  objections  upon  which  it  was 
moved  that  the  prisoner  might  be  bailed,  was,  that  the  commitment  did  not  charge 
the  defendant  with  a  felonious  intent  to  ro6,  but  merely  with  an  intent  feloniously 
to  steal,  take,  and  carry  away.(^) 

By  the  14  &  15  Vict.  c.  100,  s.  9,  where  the  evidence  failed  to  prove  a  robbery,  the 
jury  were  empowered  to  convict  of  an  assault  with  intent  to  rob,  and  so  they  are  by 
section  41  of  the  new  Act,  which  is  taken  from  the  former  Act,  on  which  the 
foDowing  case  was  decided. 

An  indictment  stated  that  the  prisoners  on  T.  T.  feloniously  together  made  an 
assault  and  him  in  bodily  fear  together  feloniously  did  put,  and  certain  money  from 
his  person  together  feloniously  and  violently  did  steal.  The  actual  robbery  of  the 
money  was  not  proved,  in  consequence  of  the  absence  of  the  prosecutor  \  but  the 
prisoners  were  convicted  on  the  clearest  evidence  of  feloniously  assaulting  the  prose- 
cutor with  intent  to  rob  him,  and  the  jury  found  that  this  felonious  assault  was 
committed  by  the  prisoners  together ;  and  upon  a  case  reserved  on  the  questions ; 
Isty  Is  the  14  &  15  Vict.  c.  100,  s.  9,  to  be  construed  literally,  and  if  so,  whether 
the  punishment  must  not  be,  under  the  6th  and  10th  sees,  of  1  Vict.  c.  87,  con- 
fined to  three  yea*^8'  imprisonment ;  or  2d.  Is  the  true  meaning  of  the  14  &  15 
Vict,  that  in  any  indictment  for  robbery,  if  the  robbery  be  simple,  there  is  included 
also  a  simple  felonious  assault,  with  intent  to  rob ;  and  if  the  robbery  be  aggravated, 
a  similar  aggravated  felonious  assault  with  intent  to  rob,  and  then,  whether,  as  the 
jury  have  found  such  an  agsravated  assault,  the  punishment  may  not  be,  under  sees. 
3  &  10  of  the  1  Vict.  c.  87,  extended  to  transportation  for  life ;  it  was  held  that 
the  latter  was  the  correct  view.     Where  the  robbeiy  is  charged  as  a  simple  robbery, 

(a)  Sharwin'8  case,  1  East  P.  C.  c.  8,  s.  13,  p.  421,  Gould,  J. 

(o)  Rex  V.  Edwards,  6  G.  ft  P.  521  (25  E.  G.  L.  R.),  Bosanqaet  and  Patteson,  Js. 

(p)  Monteth's  cass,  2  Leach  702 ;  1  East  P.  G.  c.  8,  s.  12,  p.  420,  421. 

Iq)  Rex  V,  Remnant,  5  T  R.  169 ;  2  Leach  583;  1  Hawk.  P.  G.  c.  55,  s.  8. 
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*1391  ^^  ^^^  may  find  that  the  prisoner  committed  a  simple  assault  with  intent  to 
-^  rob ;  bat  where  an  aggravated  *robbery  is  charged,  the  jury  may  find  an 
aggravated  assault.  If  the  jury  find  that  the  prisoner  committed  such  an  aggra- 
vated assault,  then  he  is  liable  to  transportation. (r) 

Having  thus  treated  of  the  facts  and  circumstances  necessary  to  constitute  the 
crime  of  robbery,  this  chapter  may  be  concluded  by  shortly  adverting  to  some  points 
which  have  been  decided  respecting  persons  aiding  and  abetting  in  this  offence,  and 
also  respecting  the  indictment 

The  same  general  rules  which  prevail  in  other  oases  of  principals  and  accessories, 
apply  also  in  the  case  of  robbery. (<)  Thus  if  several  persons  come  to  rob  a  man, 
and  they  are  all  present,  and  one  only  actually  takes  the  money,  it  is  robbery  in 
aU.(^)  So  if  A.,  B.  and  C.  come  to  commit  a  robbery,  and  A.  stand  sentinel  at  a 
hedge-corner  to  wat«h  if  any  person  should  come,  and  B.  and  C.  commit  the  rob- 
bery, it  will  be  robbery  in  A.  also,  though  he  wsus  at  a  distance  from  them,  and  not 
within  view.(ti')  And  the  principle  of  several  persons  engaged  in  one  common  de- 
sign being  in  the  eye  of  the  law  present  when  the  fact  is  committed  has  been  car- 
ried to  a  considerable  extent  in  the  case  of  robbery.  For  where  three  men  went 
out  to  rob,  and  attacked  a  man  who  made  his  escape,  and  while  two  of  them  were 
engaged  with  that  man  the  third  robber  rode  off  and  robbed  another  person  in  the 
same  highway,  without  the  knowledge  of  the  two  other  robbers,  and  out  of  their 
view,  and  then  returned  to  them  ;  it  appears  to  have  been  holden,  that  all  of  them 
were  guilty  of  this  robbery,  as  they  came  together  with  an  intent  to  rob,  and  to 
assist  one  another  in  so  doing. (i?)  But  where  several  men  by  agreement  rode  out 
to  commit  robbery,  and  at  Hounslow  one  of  them  parted  from  the  company,  and 
rode  away  towards  Colnbrook,  and  the  others  rode  towards  Egham,  and  at  the  dis- 
tance of  about  three  miles  from  Hounslow,  committed  a  robbery ;  it  was  holden, 
that  the  man  who  parted  from  the  company  was  not  guilty  of  this  robbery,  though 
he  rode  out  with  the  others  upon  the  same  design :  for  he  left  them  at  Hounslow, 
and,  as  he  did  not  fall  in  with  them  afterwards,  possibly  he  repented  of  the  design, 
but  at  least  he  did  not  pursue  \t.(w) 

The  presumption  of  a  party  repenting  of  his  evil  design  appears  to  have  been 
admitted  to  a  greater  extent  in  a  more  modem  case.  It  appears  in  evidence  that 
the  two  prisoners  accosted  the  prosecutor  as  he  was  walking  along  the  street,  by 
asking  him,  in  a  peremptory  manner,  what  money  he  had  in  his  pocket.  Upon  his 
replying  that  he  had  only  twopence-halfpenny,  one  of  the  prisoners  immediately 
said  to  the  other,  "  If  he  really  has  no  more,  do  not  take  that,''  and  turned,  as  if 
with  an  intention  to  go  away ;  but  the  other  prisoner  stopped  the  prosecutor,  and 
robbed  him  of  the  twopence-halfpenny,  which  was  all  the  money  he  had  about 
*1401  *^^^'  ^^^  ^^^  prosecutor  could  not  ascertain  which  of  them  it  was  that 
-'  had  used  this  expression,  nor  which  of  them  that  had  taken  the  halfpence 
from  his  pocket.  The  Court  said  that  the  point  of  law  went  to  the  acquittal  of 
both  the  prisoners ;  for  if  two  men  assault  another,  with  intent  to  rob  him,  and  one 
of  them,  before  any  demand  of  money,  or  offer  to  take  it  be  made,  repent  of  what 
he  is  doing,  and  desist  from  the  prosecution  of  such  intent,  he  cannot  be  involved  in 
the  guilt  of  his  companion,  who  afterwards  takes  the  money ;  for  he  changed  his 
evil  intention  before  the  act  which  completes  the  offence  was  committed.  That 
prisoner,  therefore,  whichever  of  the  two  it  was  who  thus  desisted,  could  not  be 
guilty  of  the  offence  charged :  one  of  them  was  guilty,  but  which  of  them  was 
that  person  did  not  appear.  And,  as  the  prosecutor  could  not  ascertain  who  it  was 
that  took  the  property,  both  the  prisoners  must  be  aoquitted.(x) 

(r)  Regr.  o.  Mitchell,  2  Den.  G.  G.  468.  This  decision  renders  it  quite  unnecessary  to 
alter  the  forms  of  indictment  (as,  indeed,  the  Gourt  said)  by  alleging  an  assault  with  in- 
tent to  commit  the  robbery  alleged.    See  the  note.  Dears.  G.  G.  19. 

(9)  AnUy  Yol.  i.  book  i.  chap.  3.  The  punishment  of  principals  in  the  second  degree 
and  accessories  has  been  mentioned,  ante^  p.  67. 

[t)  1  Hale  634 ;  1  Hawk.  P.  G.  c.  34,  s.  6.  (u)  1  Hale  534,  532. 

v)  1  Hawk.  P.  G.  c.  34,  s.  5 ;  Pudsey's  case,  1  Hale  533,  534. 

\w)  Rex  V,  Hyde,  1  Hale  537. 

[z)  Rex  V.  Richardson,  1  Leach  387,  Buller,  J.  The  Gourt  also  said  that  it  was  like  the 
Ipswich  case,  where  five  men  were  indicted  for  murder,  and  it  appeared,  on  a  special  yer- 
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The  iDdictment  for  robbery  must  state  an  assault  upon  the  person  ;  and  that  such 
assault  was  made  feloniously.  And  where  the  indictment  charged  that  the  prisoner, 
*'in  and  upon  I.  M.,  &c.,  did  make  an  assault,  and  him  the  said  I.  M.,  in  corporal 
fear  and  danger  of  his  life  then  and  there  fdoniously  did  ptU"  it  was  holden  to  be 
defective ;  and  that  the  omission  of  the  statement  of  the  assault  having  been  feloni- 
ously made  was  not  aided  by  the.statement  of  the  prosecutor  having  been  feloniously 
put  in  fear  and  danger  of  his  life.(^)  The  taking  must  be  charged  to  be  with  vio- 
lence, and  against  the  will  of  the  party :  and  the  statement,  in  the  usual  form  of  an 
indictment  tor  this  offence,  is,  '^  certain  goods,  &c.,  of  the  said  A.  B.,  from  his  per- 
son and  against  his  will,  then  and  there  feloniously  and  violently  did  steal,  take,  &o." 
But  the  word  violently  is  not  essentially  necessary :  as  in  a  case  where  it  was  ob- 
jected that  the  indictment  did  not  show  that  the  taking  was  done  violenter,  and  that 
the  prisoner  was,  therefore,  entitled  to  his  clergy,  and  the  authority  of  Lord  Hale 
was  cited,(2)  all  the  judges,  upon  the  point  being  reserved,  agreed  that  the  word 
violenler  was  no  technical  term  essentially  necessary  in  the  indictment :  and  that  if 
it  appeared,  upon  the  whole,  that  the  fact  was  committed  with  violence,  it  was  suffi- 
cient to  constitute  a  robbery. (a)  And  with  respect  to  the  authority  cited,  they 
said  that  Lord  Hale,  in  the  passage  referred  to,  was  inaccurate  in  his  expression ; 
that  the  definition  which  he  gave  of  robbery  was  a  felonious  taking  from  the  person 
with  violence ;  and  that  if  the  fact  were  so  described  in  the  indictment,  as  to  answer 
the  definition,  it  came  up  to  Lord  Hale*s  own  doctrine. (6)  It  is  considered  as  im- 
certain  ^whether  the  indictment  should  charge  that  the  party  was  put  in  rm-iAi 
fear;  though,  as  such  statement  is  usual,  it  will  be  more  safe  to  insert  it.(c)  *- 
But,  in  general,  no  technical  description  of  the  fact  is  necessary,  if  upon  the  whole 
it  plainly  appear  to  have  been  committed  with  violence  agtdost  the  will  of  the 
party. (e/j  And  where  the  taking  has  been  by  a  putting  in  fear  by  means  of  threats 
to  charge  the  party  with  sodouiitical  practices,  the  indictments  appear  to  have  been 
for  robberies  in  the  usual  form.(e) 

An  indictment  for  robbery,  which  merely  alleges  that  the  prisoner,  with  force  and 
arms,  assaulted  and  robbed  the  prosecator  is  good  after  verdict;  and  an  indictment 
for  robbery  need  not  conclude  contra  /ormamy  as  the  punishment  is  only  altered  by 
the  statute.  An  indictment  alleged  that  the  prisoners,  with  force  and  arms,  upon 
one  W.  M.,  did  make  an  assault,  and  him  the  said  W.  M.,  then  and  there  feloni- 
ously did  rob  of,  &c.,  and  did  not  conclude  *'  against  the  form  of  the  statute;''  and 
it  was  objected  that  it  ought  to  have  averred  either  that  the  act  was  committed  with 
force  and  violence,  or  that  the  party  was  put  in  fear :  it  was  answered  that  the  word 
rob  necessarily  imported  that  the  act  was  accompanied  with  violence,  and  Trap- 
shaw's  case  was  cited.(y)     Lord  Lyndhurst,  C.  B.,  was  inclined  to  think  the  in- 

diet,  that  it  was  murder  in  one,  bat  not  in  the  other  four,  but  it  did  not  appear  which  of 
the  five  had  given  the  blow  which  caused  the  death  ;  and  it  was  ruled  that  as  the  man 
could  not  be  clearlj  and  positively  ascertained,  all  of  them  must  be  discharged. 

(y)  Rex  V.  Helfryman,  2  Leach  563. 

(2)  1  Hale  534,  where  it  is  said  that  the  indictment  must  run,  quod  vt  el  armia  apud  B,  tn 
ff^  vi&  ibidem,  j-c,  40«.  inpecuniis  numeratis  ftlonice  et  vioUnter  cepit  apersond;  and,  there- 
fore, if  the  word  violenter  be  omitted  in  the  indictment,  or  not  proved  upon  the  evidence, 
though  it  were  in  €UUl  viA  regi&  eiftlonice  cepit  apersondj  it  is  but  larceny,  and  the  offender 
shall  have  his  clergy  :  and  Dy.  324,  b. ;  U.  17  Jac.  in  B.  R. ;  2  Rol.  Rep.  154,  are  cited. 

(a)  Smith's  case,  2  East  P.  0.  c.  16,  s.  166,  p.  783.  (b)  Id.  Ibid. 

(e)  2  East  P.  G.  c.  16,  s.  166,  p.  783.  It  is  not  necessary  that  the  indictment  should 
charge  that  the  party  robbed  was  put  in  fear  if  it  is  stated  that  the  prisoner  acted  violenter, 
and  that  the  party  was  robbed  contra  voluntatem:  per  Foster,  J.,  19  Si.  Tr.  806. 

(d)  2  East  P.  G.  c.  16,  s.  166,  p.  783,  s.  127,  p.  7U8. 

(e)  Jones's  alias  Evans's  case,  2  East  P.  G.  c.  16,  s.  130,  p.  714;  1  Leach  139,  ante,  p.  120, 
and  the  other  cases  of  a  similar  nature,  cited  ante,  p.  122,  et  seq. 

(f)  1  Leach  427.  There  Gould,  J.,  in  delivering  the  opinion  of  the  judges  upon  the 
question  whether  under  the  words  *'  rob  any  dwelling-house,"  in  the  3  Ac  4  Wm.  &  M.  c. 
9,  a  breaking  and  entering  the  house  was  necessary,  said,  *'  The  word  rob  in  legal  con- 
struction always  includes  the  idea  of  force  and  violence,  and  although  this  part  of  the 
statute  4^es  not  expressly  signifiy  that  breaking  and  entering  the  house  is  necessary  to 
constitute  the  crime,  yet  it  has  always  been  held  upon  this  statute,  as  well  as  upon  other 
Acts  of  Parliament  penned  in  the  same  manner,  that  those  ingredients  are  ex  vi  termini 
included  in,  and  implied  by,  the  word  rob." 


141  Of  Robbery — Thb  Indictment.  [book  iv. 

dictment  iDsufficient,  but  upon  consideration  he  stated  his  determination  to  reserre 
the  point ;  however,  at  the  following  assizes,  Parke,  B.,  said,  '^  Lord  Lyndhurst  had 
intended,  if  on  consideration  he  thought  it  doubtful,  to  reserve  this  question  for  the 
decision  of  the  judges ;  but  he  has  conferred  with  some  of  them,  including  myself, 
and  we  are  of  opinion  that  it  was  sufficient  to  follow  the  words  of  the  7  &  8  Geo.  4, 
c.  29,  s.  6,  and  that  it  is  unnecessary  to  pronounce  whether  the  objection  would 
have  been  good  upon  demurrer,  since  it  must  be  considered  in  arrest  of  judgment, 
though,  in  point  of  fact  taken  before  verdict,  as  is  from  courtesy  and  couvenience 
commonly  done  and  allowed,  though  not  strictly  regular.  And  such  being  the  case, 
the  omission  of  a  more  particular  description  of  the  offence  is  cured  by  7  Geo.  4,  c. 
64,  s.  21.'*  The  learned  judge  then  mentioned  the  case  of  Rex  y.  Chatbum^(^g) 
which  was  an  indictment  for  murder,  and  a  conviction  for  manslaughter  ]  there  the 
prisoner  was  transported  for  life,  though  the  words  centra  formam  were  omitted. 
The  reason  was,  as  in  thi^  case,  that  the  punishment  only  is  varied.(A) 

Where  several  are  jointly  indicted  under  the  1  Vict.  c.  87,  s.  3,  for  robbery,  it  is 
*14.21  °^^  necfcssaiy  to  aver  that  they  were  together;  *but  where  one  only  of  the 
^  party  is  indicted,  it  ought  to  be  averred  that  he  committed  the  offence  to- 
gether with  others.  Upon  an  indictment  for  robbery  it  appeared  that  the  prisoner 
committed  the  act  together  with  others,  who  were  not  apprehended,  but  it  was  not 
so  charged  in  the  indictment ;  and  the  question  was,  whether,  in  order  to  bring  him 
within  the  higher  penalty,  it  ought  not  to  have  been  specially  averred.  Pattcsou, 
J.,  '*  Where  several  are  indicted  for  committing  the  offence  it  is  not  nccessaiy  to 
aver  that  they  were  together ;  but  if  one  be  indicted  alone,  who  committed  the  act 
with  others,  it  is  proper  that  it  should  be  so  averred."(t  )  But  it  has  since  been 
doubted  whether  in  all  cases  the  indictment  ought  not  to  allege  that  the  prisoners 
^* together"  committed  the  robbery.  An  indictment  for  robbery  against  two 
persons  had  been  found  at  the  Quarter  Sessions,  and  had  been  transmitted  to  the 
Assizes,  and  Maule,  J.,  doubted  whether  the  indictment,  in  order  to  exclude  the 
jurisdiction  of  the  Sessions  (t.  e.,  by  warranting  transportation  for  life  under  the  1 
Vict.  0.  87,  s.  3),  ought  not  to  have  had  the  word  "  together"  in  it,  and  said,  **  I 
should  have  thought  that  was  necessary,  if  it  had  not  been  for  the  dictum  of  my 
brother  Patteson  in  Raflety's  c(ue;(^j)  supposing  that  to  be  so,  then  this  would  be  a 
good  indictment" (A;) 

It  was  formerly  material  to  state  correctly  in  the  indictment,  whether  the  robbery 
was  committed  in  or  near  the  king's  highway. (I)  But  all  robberies,  whether  in  a 
highway,  house,  or  elsewhere,  are  included  in  the  new  enactments,  and  therefore  it 
is  unnecessary  to  refer  to  the  cases  on  the  former  Acts. 

In  a  case  of  an  indictment  for  a  highway  robbery  on  the  person  of  Elizabeth 

(ff)  R.  k  M.  G.  0.  R.  403.  *  (A)  Lennox's  case,  2  Lew.  2C8. 

(t)  Raffety's  case,  2  Lew.  271.  In  Doran's  case.  Ibid.,  note,  the  same  very  learned  judge 
ruled  the  same  way.  Assuming  this  ruling  to  be  correct,  it  may  admit  of  doubt  whether 
it  be  prudent  in  an  indictment  against  several,  merely  to  allege  that  they  robbed  the  * 
prosecutor,  because,  in  case  only  one  were  convicted,  it  may  well  be  doubted  whether 
judgment  for  the  more  severe  punishment  could  be  given  against  him.  The  offence  is  one 
consisting  of  number,  and  in  this  respect  like  a  riot ;  and  there  it  has  been  held  that  if 
all  but  two  be  acquitted  no  judgment  can  be  given  against  them  :'Rex  v.  Sadbury,  I  Lord 
Raym.  484,  ante^  vol.  i.  p.  403.  Perhaps  the  safer  course  would  be  to  allege  that  A.,  B. 
&nd  C,  **  together  with  divers  other  evil-disposed  persons,"  committed  the  robbery  (see 
Rex  V.  Sadbury),  and  then  if  A.  alone  were  convicted,  but  it  was  proved  that  he  was  in 
company  with  another,  or  others,  he  might,  it  is  conceived,  receive  judgment  for  the 
higher  punishment.     G.  S.  G. 

(»  Sf^a, 

(k)  Reg.  V.  Ramsden,  1  Gox  0.  G.  37,  Maule,  J.,  added,  "The  prisoners  are  now  con- 
victed, and  if  anything  more  is  to  be  done  upon  it,  1  shall  consider  what  is  the  best  course 
to  take."  The  prisoners  were  then  sentenced  to  fifteen  and  ten  years'  transportation  re- 
spectively, a  previous  conviction  having  been  proved  against  the  one  sentenced  to  the 
higher  punishment.  It  does  not,  therefore,  appear  to  be  clear  that  Maule,  J.,  did  hold 
that  the  word  ** together"  was  essential  in  all  cases,  though  the  marginal  note  states  that 
he  did.  But  it  is  certainly  prudent  in  all  cases  to  insert  the  word  "  together  "  is  it  is  in 
the  statute,  and  may  import  a  greater  proximity  than  is  necessary  to  constitute  a  principal 
in  the  second  degree.    8ee  the  cases,  antCj  p.  139. 

(/)  1  Hale  535,  536,*  2  East  P.  G.  c.  16,  s.  168,  p.  784,  785. 
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Hudson,  it  appeared  that  such  was  the  name  of  the  prosecutrix  at  the  time  the  rob- 
beij  was  committed,  but  that  after  the  robbery,  and  at  the  time  the  bill  was  pre- 
sented to  the  grand  juiy,  and  found  by  them,  she  was  married  to  a  person  of  the 
name  of  Heywood ;  and  it  was  objected  that  the  indictment  was  erroneous.  But  it 
was  held  that  the  description  of  the  prosecutrix  by  her  maiden  name  was  suffi- 
cient, (m)  The  possession  of  the  wife  is  in  all  cases  the  possession  of  the  husband. 
Where  therefore  a  wife  *found  a  purse  on  a  road,  and  was  robbed  of  it  shortly  r^-tAo 
afterwards ;  Parke,  B.,  held  that  the  property  was  well  laid  in  the  husband ;  ^ 
for  even  if  the  wife  could  be  supposed  to  have  only  a  special  property  in  the  purse, 
it  would  be  the  special  property  of  the  husband.(7i) 

An  indictment  for  robbery  must  state  the  ownership  of  the  property  correctly; 
and  where  a  servant  has  received  money  for  his  master,  and  he  is  robbed  of  it 
before  it  comes  into  the  actual  possession  of  the  master,  it  should  be  laid  as  the  pro- 
perty of  the  servant,  and  not  of  the  master.  Upon  an  indictment  for  robbing  B.  of 
the  money  of  W.,  it  appeared  that  B.,  the  servant  of  W.,  had  received  the  money  of 
some  customers  of  his  master,  and  was  on  his  return  to  his  master's  house,  when  he 
was  robbed  of  the  money ;  it  was  objected  that  the  money  could  not  be  laid  as  the 
property  of  W.,  as  it  had  never  reached  his  hands.  Alderson,  B.,  '^  I  am  inclined 
to  think  the  objection  valid ;  it  is  difficult  to  see  how  such  an  offisnce  as  embezzle- 
ment could  have  been  part  of  our  criminal  law  if  the  possession  of  the  servant  of 
property,  which  had  never  come  to  the  hands  of  the  master,  were  construed  to  be 
the  possession  of  the  master.  If  it  were,  every  servant  who  converted  to  his  own 
use  property  received  by  him  for  his  master  would  be  guilty  of  larceny." (o) 

An  indictment  for  robbery  alleged  that  the  prisoners  assaulted  George  and  Henry 
Pritchard,  and  stole  from  George  two  shillings,  and  from  Henry  one  shilling  and  a 
hat,  and  it  appeared  that  the  prisoners  attacked  George  and  Henry  when  they  were 
walking  together,  and  robbed  them  both.  Tindal,  C.  J.,  held  that  the  prosecutor 
was  not  bound  to  elect  on  which  robbery  he  would  proceed.  It  was  all  one  act  and 
one  transaction.  The  two  prosecutors  were  assaulted  and  robbed  at  one  and  the 
same  time ;  and  there  was  no  interval  of  time  between  the  assaulting  and  robbing  of 
one  and  the  assaulting  and  robbing  of  the  other.  If  there  had  been,  the  felonies 
would  have  been  distinct;  but  that  was  not  so  in  the  present  oa8e.(jp) 

The  prisoners  were  indicted  for  robbing  W.  L.,  and  "  at  the  time  "  of  the  robbery 
wounding  him,  and  it  appeared  that  the  prosecutor  was  attacked  by  three  or  four 
men,  one  of  whom  struck  him  a  blow  on  the  head  with  a  stick,  and  several  other 
blows  on  the  body,  one  of  which  broke  a  rib ;  he  became  insensible,  and  when  he 
came  to  himself,  he  was  on  the  ground,  and  felt  some  one  tearing  his  pocket ;  all  his 
money  was  taken.  Alderson,  B.,  after  reading  the  1  Vict  c.  87,  s.  2,  ^*  This  indict- 
ment charges  that  the  prisoners  wounded  '  at  the  time '  they  committed  the 
robbery ;  the  evidence  is  that  the  wound  was  inflicted  before  the  robbery.  The 
L^islature  having  made  the  distinction  between  ^  at,'  ^  before,'  and  *  after,'  if  it  be 
necessary  to  lay  it  correctly,  the  evidence  in  this  suit  has  failed.''  For  the  r«i4^i 
*Crown  it  was  submitted  that  ^'  at  the  time  "  must  be  construed  to  mean  the  *- 
whole  period  from  the  beginning  to  the  end  of  the  transaction ;  from  the  moment  of 
the  assault  to  the  end  of  the  robbery.  Alderson,  B.,  ^'  That  would  have  been  the 
construction  I  should  have  put  upon  the  words  ^  at  the  time,'  but  for  the  express 
words  used  by  the  Legislature ;  but  as  in  the  statute  those  different  words  are  used, 
it  is  necessary  to  prove  the  act  in  the  precise  way  in  which  it  is  laid."(j) 

In  robbery  from  the  person,  as  in  other  complicated  or  aggravated  larcenies,  the 

(m)  Tamer's  case,  1  Leach  636. 

{n)  Reg.  V.  Sallows,  2  Cox  C.  C.  63. 

(o)  Reg.  V.  Rudick,  8  C.  &  P.  237  (34  B.  C.  L.  R.).  The  jury  were  discharged  as  to  this 
indictment,  and  a  new  indictment  preferred,  laying  the  property  in  B.  in  one  coant,  and 
W.  in  another,  and  the  prisoners  were  convicted  upon  It.  Tiiere  seems  to  be  a  distinction 
in  such  cases  where  the  money  is  stolen  from  the  servant,  and  where  it  is  embezzled  by 
him.  See  pogt^  292  note,  and  p.  401,  and  the  property  seems  in  this  case  to  have  been 
well  laid  in  the  master.     C.  S.  G. 

[p)  Reg.  V,  Giddins,  C.  &  M.  634  (41  E.  G.  L.  R.). 

(?)  ^^fS-  ^-  Hammond,  1  Cox  C.  C.  123,  Alderson,  B.,  advised  that  in  future  there  should 
be  three  counts  laying  the  offence  in  each  way. 
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prisoner  may  be  acquitted  of  the  circumstanoes  of  aggravation,  namely,  the  fear  or 
violence,  and  found  guilty  of  stealing  from  the  person  or  simple  laroeny.(r) 

Upon  an  indictment  for  robbery  charging  a  wounding,  the  jury  may,  under  the 
14  &  15  Vict.  c.  19,  s.  5,  convict  of  unlawfuUy  wounding,  and  thereupon  the  pri- 
soners may  be  imprisoned  with  or  without  hard  labor  for  any  term  not  exceeding 
three  years. («) 

By  the  .24  &  25  Vict.  c.  96,  s.  115,  all  offences  mentioned  in  this  Act  which  are 
committed  within  the  jurisdiction  of  the  admiralty  of  England  or  Ireland,  may  be 
dealt  with,  inquired  of,  tried,  and  determined  in  any  county  or  place  where  the 
offender  is  apprehended  or  in  custody,  (f) 
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OF  LARCENY. 

We  may  now  consider  the  offence  called  larceny,  a  word  formed  by  contraction, 
or  rather,  as  it  has  been  said,  by  abuse,  from  latrociny,  IcUrocmium,  and  used  to 
signify  the  violation  of  the  property  of  another  by  theft,  where  the  property  is  not 
taken  from  the  house,  curtilage,  &c.,  or  the  person  of  the  owner,  under  such  circum- 
stances of  aggravation  as  have  been  noticed  in  the  preceding  chapters  of  this  book. 
Formerly  there  was  a  distinction  of  this  offence  into  grand  larceny  and  petit  lar- 
ceny, the  offence  being  grand  larceny  when  the  value  of  the  property  taken  was 
above  twelve-pence,  and  petit  larceny,  when  the  value  was  only  twelve-penoe,  or 
under  that  sum. (a)  Hut  by  the  24  &  25  Vict.  o.  96,  s.  2,  '^  every  larceny,  what- 
ever be  the  value  of  the  property  stolen,  shall  be  deemed  to  be  of  the  same  nature, 
and  shall  be  subject  to  the  same  incidents  in  all  respects  as  grand  larceny  was  before 
the  2l8t  day  of  June,  1827  ;  and  every  Court  whose  power  as  to  the  trial  of  larceny 
was  before  that  time  limited  to  petty  larceny  shall  have  power  to  try  every  case  of 
larceny,  the  punishment  of  which  cannot  exceed  the  punishment  hereinafter  men- 
tioned for  simple  larceny,  and  also  to  try  all  accessories  to  such  larceny." 

By  sec.  4,  *'  whosoever  shall  be  convicted  of  simple  larceny,  or  of  any  felony 
hereby  made  punishable  like  simple  larceny,  shall  (except  in  the  cases  hereinaflb^ 
otherwise  provided  for)  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  the  term  of  ^ree  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping.*'(6) 

Every  principal  in  the  second  degree  and  every  accessory  bt;fore  the  fact  is  pun- 
ishable in  the  same  manner  as  a  principal  in  the  first  degree,  and  every  accessory 
after  the  fact,  except  a  receiver  of  stolen  property,  is  punishable  with  imprisonment . 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  by  sec.  98. (c) 

*The  offence  and  punishment  of  receivers  of  stolen  property  will  be  men- 
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tioned  in  a  subsequent  chapter. 


(r)  2  East  P.  G.  c.  16,  s.  167,  p.  784.  But  where  a  special  verdict  was  foand,  which 
stated  facts  amounting  only  to  a  larceny,  as  the  only  doubt  referred  to  the  Court  was 
whether  the  prisoners  were  or  were  not  guilty  of  the  felony  and  robbery  charged  against 
them  in  the  indictment;  the  judges  thought  that  judgment  of  larceny  could  not  be  given 
upon  such  finding.  They,  therefore,  remanded  the  prisoners  to  be  tried  upon  another 
indictment:  Rex  v.  Francis,  ante^  p.  107.  * 

(«)  See  the  section,  ante,  vol.  i.  p.  1012.  (<)  See  the  section,  jpo«<,  Larceny. 

(a)  Stat.  West.  1  (3  Edw.  1),  c.  15.  This  statute  made  regulations  as  to  such  offenders 
as  were  lo  be  mainpernable,  and  mentions  larceny  as  of  two  kinds,  namely,  grand  and 
petit — grand  larceny,  when  the  thing  stolen  was  above  the  value  of  twelve-pence;  and 
petit  larceny,  when  of  the  value  of  twelve-pence,  or  under. 

lb)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  ss.  3,  4 ;  9  Geo.  4,  c.  56,  ss.  3,  4 
(I.) ;  and  12  ft  13  Vict.  c.  11,  s.  1.  See  sec.  118,  as  to  hard  labor;  sec.  119,  as  to  solitary 
confinement  and  whipping;  and  sec.  117,  as  to  fine  and  sureties,  ante^  p.  67. 

(e)  Antej  p.  67.    For  the  proceedings  for  the  trial  of  accessories,  see  vol.  1,  p.  67,  et  $eq. 
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The  defiDition  of  the  offeDce  of  larceny  is  thus  given  by  an  ancient  writer. 
''Fartam  est,  secundum  lep;c8,  contractatio  rei  alienas  fraudulenta,  cum  animo 
furondi,  invito  illo  domino  cujus  res  ilia  fucrit.  Cum  animo  dico,  quia  sine  animo 
furandi  non  comniittitur.'*(</)  In  subsequent  definitions,  the  taking  of  the  pro- 
perty haa  been  stated  to  be  *•  felonious  ;"(c)  which  expression  has  been  rendered  as 
signifying  a  taking  ammo  furandi,  or,  as  the  civil  law  expresses  it,  hicri  caii8d.(^/) 
In  a  late  work  of  great  learning  and  research,  larceny  is  defined  at  large  to  be  "  the 
wrongfiil  or  fraudulent  taking  and  carrying  away  by  any  person  of  the  mere  per- 
sonal goods  of  another,  from  any  place,  with  a  felonious  intent  to  convert  them  to 
his  (the  taker's)  own  use,  and  make  them  his  own  property,  without  the  consent  of 
th<»  owner."((7)  And  in  a  case  of  recent  occurrence,  wMch  was  reserved  for  the 
consideration  of  the  twelve  judges,  the  learned  judge  who  delivered  their  opinion 
said,  that  the  true  meaning  of  larceny  is,  '*  the  felonious  taking  the  property  of 
another  without  his  consent,  and  agiinst  his  will,  with  intent  to  convert  it  to  the 
use  of  the  uker  *\hy 

With  respect  to  a  taking  hurt  catufd,  it  is  stated  that  upon  the  debate  in  a  case 
which  underwent  great  discussion,  one  of  the  learned  judges  defined  larceny  as 
being  '*  a  wrongful  taking  of  goods  with  intent  to  spoil  the  owner  of  them,  causd 
Iticrt;"  but  if  this  motive  be  a  necessary  ingredient,  it  appears  that  it  is  not  con- 
fined to  the  acquisition  of  pecuniary  advantage,  or  to  the  taking  of  the  thing  stolen 
for  the  sake  of  its  worth.  Thus  a  taking  with  intent  to  destroy  is  sufficient  to  con- 
stitute larceny,  if  it  be  done  to  effect  an  object  of  supposed  advantage  to  the  party 
committing  the  offence,  or  to  a  third  person.  The  prisoner  forced  ope^  a  stable  door, 
took  out  a  horse,  led  it  about  a  mile  to  an  old  coal  pit,  and  there  backed  it  down 
and  killed  it,  his  object  being  that  the  horse  might  not  contribute  to  furnibh  evi- 
dence ag:iinst  one  Howarth,  who  was  under  a  charge  for  stealing  it :  he  had  no  in- 
tention of  deriving  any  pecuniary  benefit  from  taking  the  horse.  Thomson,  C.  B., 
saved  the  point,  whether  u  taking  with  this  intent  constituted  larceny :  and,  upon 
conference,  six  judges  against  five  held  it  not  essential  that  the  taking  shbuld  be 
lucri  causd  :  they  thought  a  taking,  fraudulenter,  with  intent  wholly  to  deprive  the 
owner  of  the  property,  sufiicient ;  but  some  of  the  six  ^also  thought  that  the  r^ic-i  ^^^ 
object  of  prot-ecting  Howarth  might  be  deemed  a  benefit  or  ku;rum,(iy  ^ 

(d)  Bract,  lib.  iii.  c.  32,  p.  150.  So  Glanvil,  in  words  nearly  similar,  says,  '^  Fartam  est 
tractatio  rei  alienae  frauduleata,  aDimo  faraadi,  ioYito  illo  cujus  res  ilia  fuerit:"  Glanv. 
lib.  X.  c.  13.     And  see  Brit.  c.  16,  p.  22 ;  Flet.  lib.  1.  c.  38,  p.  54;  3  Inst.  107. 

(e)  3  Inst.  107 ;  1  Hale  503 ;   1  Hawk.  P.  G.  c.  33 ;  4  Blac.  Com.  229. 

(/)  4  Blac.  Com.  232 ;  2  Bast  P.  G.  c.  16,  s.  2,  p.  553,  citing  Just.  Inst.  lib.  iv.  tit.  I,  s. 
1,  which,  it  is  observed,  seems  to  go  farther  than  the  common  law  in  the  following  defi- 
nition— furtum  est  contractatio  fraudulosa  lucri  faciendi  causA,  vel  ipsius  rei,  vel  etiam 
usus  ejus  possessionisve 

(ff)  2  East  P.  G.  c.  16,  s.  2,  p.  553.  In  Reg.  v.  Halloway,  1  Den.  G.  G.  370,  Parke,  B., 
said,  '*  Perhaps  this  was  the  more  accurate  definition  ;  but  it  needed  some  addition  ;  the 
taking  should  be  not  only  wrongful  and  fraudulent,  but  also  '  without  any  color  of  right.' " 
But  it  is  clear  that  the  "felonious  intent"  excludes  any  color  of  right. 

(A)  By  Grose,  J.,  in  Hammond's  case,  2  Leach  1089. 

(t)  Rex  r.  Cabbage,  MS.,  Bayley,  J.,  and  R.  k  R.  292. 

1  To  constitute  the  crime  of  larceny  there  must  be  a  trespass,  in  the  original  taking  of 
possession  ;  the  taking  must  be,  invito  domino ^  against  the  will  of  the  owner,  and  the  pro- 
perty in  his  actual  or  constructive  possession :  Hit  v.  State,  9  Yerg.  198.  The  criminal 
intention  constitutes  the  offence,  and  is  the  only  criterion  by  which  to  distinguish  a 
larceny  from  a  trespass.  It  is  not  sufficient  that  the  goods  be  taken  for  the  purpose  of 
destroying  them  ;  as  if  one  take  the  horse  of  another  for  the  purpose  of  destroying  him,. 
to  injure  his  neighbor — and  should  destroy  him — this  would  be  malicious  mischief,  bat 
not  larceny.  Where  a  defendant  assisted  in  securing  a  slave,  to  the  end  that  she  might 
escape  from  her  master  and  obtain  her  freedom,  bat  there  was  no  intention  to  convert  the 
property  to  the  use  of  the  defendant,  an  indictment  for  larceny  could  not  be  sustained: 
State  9.  Hawkins,  8  Port.  461. 

And  see  also,  Fields  v.  State,  6  Gold.  524 ;  Isaacs  v.  State,  30  Texas  450 ;  Long  v.  State, 
11  Pla.  295;  State  v,  Ledford,  67  N.  G.  60;  M  Daniel  r.  State,  33  Texas  419;  Gardiner  v. 
State,  Ibid.  692 ;  Williams  v.  State,  44  Ala.  396 ;  State  v.  Gray,  37  Mo.  463. 

It  is  no  defence  to  larceny  that  it  was  burglary:  People  v.  Smith,  57  Barb.  46. 

'  An  intent  to  convert  to  the  thief's  own  use  is  not  necessary.  All  that  is  required  is 
the  intent  to  deprive  the  owner  of  his  property :  People  v.  Inares,  28  Gal.  380 ;  Dignowitty 
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Where  a  letter  sorter  in  a  post-office  went  to  a  water-closet,  and,  after  he  had 
placed  himself  npon  the  seat,  put  his  hand  between  his  legs,  And  he  was  immediately 
taken  into  custody,  and  two  letters,  sealed  and  unopened,  lay  on  the  paper  in  the 
pan,  and  the  jury  found  that  the  prisoner,  having  committed  a  mistake  in  sorting 
the  letters,  secreted  them  in  the  water  closet,  in  order  to  avoid  the  penalty  which 
was  supposed  to  be  attached  to  such  a  mistake ;  it  was  held,  on  a  case  reserved,  that 
the  prisoner  was  guilty  of  larceny ;  for  he  must  have  intended  wholly  to  deprive  the 
owners  of  the  letters )  the  moment  the  prisoner  dropped  the  letters  in  the  water- 
closet,  there  was  an  asportavit,  and  the  intent  was  shown  by  the  place  where  they 
were  dropped. (y)     . 

The  prisoner  was  convicted  of  stealing  at  Ross,  from  an  officer  of  the  post-office,  a 
post  letter  The  prisoner  had  been  cook  to  Mrs.  Garbett  of  Upton  Bishop,  and  had 
{;iven  notice  to  leave,  and  was  in  treaty  with  Mrs.  Dangerfield  of  Cheltenham,  for  a 
similar  situation.  Mrs.  D.  had  consented  to  employ  her  if  a  satisfactory  answer 
from  Mrs.  G.  should  be  returned  to  a  letter  making  inquiries  as  to  her  character. 
This  letter,  the  subject  of  the  present  indictment,  was  written  by  Mrs.  D.,  directed 
to  Mrs.  6.,  and  posted  at  Cheltenham,  and  was  duly  forwarded  to  the  post-offioe  at 
Boss  Mrs.  G.,  having  found  fault  with  the  prisoner,  discharged  her  from  her  ser- 
vice, and  told  her  that  a  character  would  not  be  given  to  her.  Ihe  day  after  her 
dismissal  she  went  to  the  post-office  at  Ross,  and  applied  to  the  clerk  for  the  letter 
from  Cheltenham,  addressed  to  Mrs.  G.,  stating  that  she  was  a  servant  of  Mrs.  G., 
and  that  Mrs.  G.  expected  a  letter  from  Cheltenham  that  morning,  which  she  was  to 
take ;  but  on  being  informed  that  the  one  letter  by  itself  could  not  be  given,  she  took 
from  the  office *all  the  letters  for  Mr.  and  Mrs.  G.,  including  that  written  by  Mrs. 
D.,  and  burnt  it,  but  delivered  the  others  to  a  person,  who  safely  conveyed  them  to 
Mr.  and  Mrs.  G.  And,  upon  a  case  reserved,  upon  the  question  whether  the  taking 
and  destroying  of  the  letter  under  these  circumstances  amounted  to  larceny,  all  the 
judges  present,  except  Piatt,  B.,  were  of  opinion  that  this  was  larceny ;  for  supposing 
that  it  was  a  necesssry  ingredient  in  that  crime,  that  it  should  be  done  lucri  catuA 
(which  was  not  admitted),  there  were  sufficient  advantages  to  be  obtained  by  the 
prisoner  in  making  away  with  the  written  character. (A;) 

The  prisoner  was  indicted  for  the  offence  of  stealing  an  iron  axle,  the  property  of 
William  Williams  and  others,  his  masters.  It  appeared  that  the  prisoner  was  in 
the  employment  of  Messrs.  Williams,  ironmasters,  as  a  puddler ;  his  duty  being  to 
*14R1  ^"^^'^^  P^g  *iron  into  puddle  bar ;  for  which  he  was  paid  according  to  the 
-^  weight  of  the  puddle  bar  produced  from  hie  furnace :  and  that  the  prboner 
threw  into  his  ftimace  an  iron  axle  belonging  to  his  masters,  which  had  formerly 
been  used  for  a  tram  cart.  It  was  proved  that  the  value  of  the  axle  in  its  former 
state  was  from  6s.  to  7s.,  and  that  the  benefit  to  the  prisoner  was  a  little  better  than 
a  penny.  Tindal,  C.  J.,  told  the  jury  that  it  was  manifest  the  act  done  by  the  pri- 
8  ner  caused  the  destruction  of  the  axletree  in  its  former  state,  so  that  it  never  could 
be  restored  in  specie  to  the  masters  as  an  axletree,  though  it  might  increase  the  mass 
of  iron  product  from  the  furnace :  and  if  they  were  satisfied  that  the  throwing  the 
axle  into  the  furnace  was  an  act  done  by  him  without  the  consent  and  against  the 
will  of  his  masters,  and  that  the  pay  of  the  prisoner  was  thereby' increased,  and  that 

U)  I^eg.  V.  Wynn,  I  Den.  G.  G.  365 ;  2  G.  &  K.  859  (61  E.  G.  L.  R.).  See  this  case  more 
fnlly  stated,  pott,  "  Fott  Office,'' 

(k)  Reg.  V.  Jones,  1  Den.  G.  G.  R.  188 ;  2  G.  &  K.  236.  In  the  coarse  of  the  argument, 
Pollock,  G.  B.,  said,  "  For  the  prisoner's  counsel's  argument  the  case  would  be  the  same 
as  if  the  prisoner  had  picked  the  postman's  pocket  of  the  letter.  I  see  no  difference. 
Will  it  be  contended  that  picking  a  rich  man's  pocket,  not  to  make  yourself  rich,  but  to 
make  him  poor,  would  not  be  a  larceny?"  Parke,  B.,  '' Supposing  you  pick  A.'s  pocket 
to  give  to  a  beggar  in  the  next  street."  See  Reg.  v.  Gillings,  1  F.  Jfc  F.  36,  pott,  '■^Pott 
Office." 

V.  State,  17  Texas  521;  State  v.  South,  4  Dutch.  28;  Hamilton  v.  State,  35  Miss.  214; 
Vaughn  v.  Gomm.,  10  Gratt.  758  ;  Keely  v.  State,  14  Ind.  36.  But  when  the  accused  took 
and  carried  away  muskets  to  prevent  others  from  using  them  against  himself  and  his 
friends,  it  was  held,  that  he  was  not  guilty  of  larceny :  United  States  v.  Durhee,  1  M*A11. 
C.  0.  196. 
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his  object  and  moUye  was  to  obtain  such  increase  of  pay,  all  that  was  necessary,  in 
point  uf  law,  to  constitute  a  felony  was  made  out.  That  the  gain  to  the  prisoner 
was  indeed  extremely  small,  in  this  particular  instance ;  but  that  the  character  and 
nature  of  the  offence  did  not  depend  upon  the  extent  of  the  gain  to  the  party  offend- 
ing or  injury  to  the  master:  which,  however,  it  must  be  obiBeryed  were  extremely 
disproportioned  to  each  other ;  and  which  loss  to  the  masters  might  be  carried  almost 
to  an  incalculable  amount  by  the  opportunity  of  repeating  the  offence.(Z) 

It  has  also  been  decided,  that  clandestinely  taking  a  master's  corn,  though  to  give 
the  master's  horses,  is  felony :  especially  if  by  so  feeding  them  the  senrant's  labor  is 
likely  to  be  diminished.  1  he  prisoners  had  the  care  of  one  of  their  master's  teams : 
the  master  allowed  what  beans  he  thought  fit,  but  they,  by  means  of  a  false  key,  took 
from  the  granary  additional  quantities.  They  were  indicted  for  stealing  two  busheb, 
and  the  jury  found  that  they  took  them  to  give  their  master's  horses.  A  case  was 
reserved  upon  the  question  whether  this  was  felony :  eight  judges  out  of  eleven  held 
that  it  was,  and  that  the  purpos<e  to  which  the  prisoners  intended  to  apply  the  beans 
did  not  vary  the  case ;  and  further,  as  it  was  alleged  that  the  additional  beans  would 
diminish  the  work  of  the  men  who  had  to  look  alter  the  horses,  so  that  the  master 
not  only  lost  his  beans,  or  had  them  applied  to  the  injury  of  his  horses,  but  the 
men's  labor  was  lessened,  it  appeared  that  the  lucri  cauad  to  give  themselves  ease, 
was  an  ingredient  in  the  case.(m)  So  where  the  prisoners  took  from  the  floor  of  a 
bam,  in  the  presence  of  the  thrasher,  five  sacks  of  uuwinnowed  oats,  and  secreted 
them  in  a  loft  there,  for  the  purpose  of  giving  them  to  their  master's  horses,  they 
being  employed  as  carter  and  carter's  boy,  but  not  being  answerable  at  all  for  the 
<»ndition  or  appearance  of  the  horses,  the  jury  found  that  they  took  the  oats  with 
intent  to  give  them  to  theur  master  s  ho»e«,  and  without  any  intent  of  applying  them 
for  their  private  benefit:  and,  upon  a  case  reserved,  the  greater  part  of  the  judges 
present  (except  Krle,  J.,  and  Piatt,  B.)  appeared  to  think  that  this  was  larceny,  because 


*the  prisoners  took  the  oats  knowingly  against  the  will  of  the  owner,  and 
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without  color  of  title  or  authority,  with  intent  not  to  take  temporary  pos- 
session merely,  and  then  abandon  it  (which  would  not  be  larceny),  but  take  the 
entire  dominion  over  them ;  and  th  it  it  made  no  difference  that  the  taking  was  not 
lucri causd,  or  that  the  object  of  the  prisoners  was  to  apply  the  oats  in  a  way  that  was 
against  the  wish  of  the  owner,  but  might  be  beneficial  to  him.  But  all  agreed  that 
they  were  bound  by  the  previous  decisions  to  hold  this  to  be  larceny,  though  several 
of  Uieiu  expressed  a  doubt  if  they  should  have  so  decided  if  the  matter  were  res 
Integra.  Erie,  J.,  and  Piatt,  B.,  were  of  a  different  opinion ;  they  thought  that 
the  former  decisions  proceeded,  in  the  opinion  of  some  of  the  judges,  on  the  suppo- 
sition that  the  prisoners  would  gain  by  the  taking,  which  was  negatived  in  this 
ease ;  and  they  were  of  opinion  that  the  taking  was  not  felonious,  because  to  consti- 
tute larceny  it  was  essential  that  the  prisoner  should  intend  to  deprive  the  owner  of 
the  property  in  the  goods,  which  he  could  not  if  he  meant  to  apply  it  to  his  use.(n) 
In  the  interval  between  the  last  case  and  the  preceding  one  Lord  Abinger,  C.  B., 
and  Kolfe,  B.,  had  approved  of  acquittals  in  similar  ca8es,(o)  and  now  by  the  26  & 
27  Vict.  0.  103,  sec.  1  \(^p)  ''If  any  servant  shall,  contrary  to  the  orders  of  his 
master,  take  from  his  possession  any  corn,  pulse,  roots,  or  other  ibod,  for  the  pur- 
pose of  giving  the  same  or  of  having  the  same  given  to  any  horse  or  other  animal 
belongin*^  to  or  in  the  possession  of  his  master,  the  servant  so  offending  shall  not  by 

(i)  Reg.  V,  Richards,  Monmontb  Sam.  Ass.  1844.  Verdict,  guilty.  The  text  is  a  correct 
cop7  of  G.  J.  Tindal's  note  of  the  case  which  he  gave  the  Editor ;  s.  c,  1  C.  A  E.  632  (47 
£•  \j.  u.  R.j. 

(m)  Hex  V,  Morfit,  MS.,  Baylej,  J.,  and  R.  k  R.  307.  In  Reg.  v.  Handley,  G.  k  M.  547, 
(41  E.  G.  L.  R.),  Patteson  and  Gresswell,  JJ.,  acted  on  this  case,  and  refused  to  reserve 
the  point. 

(n)  Reg.  V.  Privett,  1  Den.  G.  G.  R.  193  ;  2  G.  ft  K.  114  (61  E.  G.  L.  R.).  This  and  the 
preceding  case  are  retained  because  they  may  throw  light  on  the  question  as  to  the  lueri 
eausd  in  other  cases. 

(o)  Reg.  v.  Smith,  1  Gox  G.  G.  10. 

(p)  The  Act  recites  that  **  the  offence  of  taking  corn  or  other  food  by  a  servant  from 
the  possession  of  his  master,  contrary  to  his  orders,  for  the  purpose  of  giving  the  same, 
or  of  having  the  same  given,  to  the  horses  or  other  animals  of  such  master,  is  felony." 
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reason  thereof  be  deemed  guilty  of  or  be  proceeded  against  for  felony,  but  shall,  on 
conviction  of  such  offence  before  two  justices  of  the  peace,  at  their  discretion,  either 
be  imprisoned,  with  or  without  hard  labor,  for  any  term  not  exceeding  three  months, 
or  else  shall  forfeit  and  pay  such  penalty  as  shall  appear  to  them  to  be  meet,  not 
exceeding  the  sum  of  five  pounds,  and  if  such  penalty  shall  not  be  paid,  either  im- 
mediately after  the  conviction,  or  within  such  period  as  the  said  justices  shall  at  the 
time  of  the  conviction  appoint,  the  servant  so  offending  shall  be  imprisoned,  with  or 
without  hard  labor,  for  any  term  not  exceeding  three  months,  unless  such  penalty 
be  sooner  paid  i  Provided  always,  that  if  upon  the  hearing  of  the  charge  the  said 
justices  shall  be  of  opinion  that  the  same  is  too  trifling,  or  that  there  are  circum- 
stances in  the  case  which  render  it  inexpedient  to  inflict  any  punishment,  they  shall 
have  power  to  dismiss  the  charge,  without  proceeding  to  a  conviction  :  Provided 
also,  that  if  upon  the  trial  of  any  servant  for  feloniously  taking  from  his  master  any 
com,  pulse,  roots,  or  other  food  consumable  by  horses  or  other  animals,  such  servant 
shall  all^e  that  he  took  the  same  under  such  circumstances  as  would  constitute  an 
offence  punishable  under  this  Act,  and  therefore  shall  satisfy  the  jury  charged  with 

*1  ^1)1  ^'^  ^'*^'  ^^^^  ^^  ®^*^^  ^  lawful  for  such  *jury  to  return  a  verdict  accordingly; 
-■  and  thereupon  the  Court  before  which  such  trial  shall  take  place  shall  proceed 
to  award  such  punishment  against  such  servant  as  may  be  awarded  by  two  justices 
of  the  peace  on  the  conviction  of  any  person  under  the  provisions  of  this^  Act :  Pro- 
vided also,  that  in  case  of  non-payment  of  any  penalty  to  be  imposed  by  the  Court 
on  such  servant,  he  shall  be  imprisoned,  with  or  without  hard  labor,  for  any  term 
not  exceeding  three  months,  as  the  Court  shall  order,  unless  such  penalty  be  sooner 

paid."(?) 

The  term  lueri  catud  implies  that  it  should  be  to  gain  some  advantage  to  the 

party  committing  the  offence ;  if,  therefore,  a  person  from  idle  impertinent  curiosity, 
either  personal  or  political,  opens  another  person's  letter,  that  is  not  larceny,  even  if 
it  were  done  to  prevent  the  letter  from  arriving  at  its  destination.  A  parcel  con- 
taining letters  was  sent  by  a  coach  of  which  the  prisoner  was  the  proprietor ;  the 
prisoner,  instead  of  delivering  the  parcel,  opened  it,  read  the  letters,  and  disposed  of 
them  as  he  thought  proper ;  and  it  was  held,  that  this  was  a  trespass  and  breach  of 
contract,  but  no  felony,  although  it  was  done  to  gratify  some  idle  curiosity,  or  per- 
haps to  prevent  the  letters  from  arriving,  (r) 

The  prisoner  was  indicted  for  stealing  pieces  of  paper,  and  it  appeared  that  two 
very  important  dispatches  had  been  received  in  the  Colonial  Office,  and  that  a  certain 
number  of  copies  of  these  despatches  had  been  privately  printed  for  distribution 
among  the  membera  of  the  Government,  and  some  of  them  had  been  delivered  at 
the  Colonial  Office,  and  placed  on  a  table  in  that  office ;  the  prisoner  had  been  in 
that  office,  and  close  to  the  table  where  the  copies  were  lying,  and  shortly  after- 
wards he  sent  one  of  these  copies  to  the  editor  of  the  *^  Daily  News "  newspaper, 
with  a  note  marked  "  private,''  requesting  that  the  despatch  might  be  inserted  in 
the  ^^  Daily  News,"  and  stating  that  no  other  journal  had  received  a  copy.  The 
editor  had  no  previous  acquaintance  with  the  prisoner.  The  editor  wrote  to  the 
prisoner  at  the  address  mentioned  in  his  letter,  and  he  replied  that  it  was  "  all 
right,"  but  he  did  not  wish  his  name  to  be  mentioned  in  any  way  as  connected  with 
the  publication.  The  despatches  were  published,  and  in  consequence  of  a  letter 
from  the  editor  the  prisoner  called  on  him,  and  introduced  himself  as  the  person 
who  had  sent  the  despatches,  and  he  pressed  the  editor  not  to  give  any  further  infor- 
mation. There  was  no  pecuniary  inducement  for  the  act ;  but  it  rather  appeared 
that  the  prisoner  bore  some  resentment  to  the  Colonial  Minister  for  the  refhsal  of 
an  appointment.  The  editor  stated  that  the  only  object  for  which  the  despatches 
were  sent  to  him,  as  he  understood,  was  that  they  might  be  published  in  the  '*  Daily 
News."  Martin,  B.,  told  the  jury  that  the  offence  consisted  in  the  taking  away  the 
property  of  another  without  his  consent,  and  with  the  intention  at  the  time  to  con- 
vert that  property  to  the  use  of  the  taker.  Such  documents  as  these  were  clearly 
the  subject  of  larceny,  and  as  the  stealing  of  the  paper  itself  would  have  been  a 

(q)  Sec.  2  gives  an  appeal ;  and  aec.  5  confineB  the  Act  to  England,  so  that  the  oiFence 
remains  a  felony  in  Ireland. 

(r)  Reg.  V.  Qodf^y,  8  G.  ^  P.  663  (34  E.  G.  L.  R.),  Lord  Abinger,  G.  B. 
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felony,  the  fact  of  the  paper  being  printed  made  no  difference :  *and  the  only   r^ici  ri 
question  for  the  jury  was,  whether  the  evidence  established  to  their  satisfac-   ^ 
tion  that  at  the  time  the  prisoner  took  the  documents  away  from  the  Colonial  Office, 
he  intended  to  deprive  that  office  of  all  property  in  them,  and  convert  them   to  his 
own  nse.(s) 

Upon  an  indictment  for  stealing  one  hundred  pounds  weight  of  copper  ore  the 
property  of  S.  Davey  and  others,  it  appeared  that  Davey  and  others  were  the  ad- 
venturers in  a  mine,  and  the  prisoner  and  two  others  were  tributers  in  the  mine, 
but  not  adventurers.  The  prosecutors  were  tributers  also  in  the  mine,  but  not  ad- 
venturers. Tributers  (generally  in  companies  of  four)  take  from  the  adventurers 
a  certain  number  of  yards  in  the  mine,  called  a  pitch,  from  which  they  dig  out  ore, 
and  throw  it  into  a  heap  or  pile  in  some  level,  whence  they  convey  it  along  the  level 
to  a  shaft,  and  so  up  to  the  surface,  where  it  is  taken  by  the  adventurers,  and  the 
tributers  do  not  interfere  further.  The  tributers  are  paid  according  to  their  agree- 
ment, so  much  in  the  pound  on  the  selling  price  of  the  ore ;  where  it  is  very  good 
they  receive  a  smaller  sum  than  where  it  is  inferior,  because  the  same  quantity  of 
labor  (which  is  what  they  contribute)  produces  a  more  valuable  commodity  in  the 
one  ease  than  in  the  other.  The  prosecutors'  pitch  contained  better  ore  than  the 
prisoners'.  The  prosecutors  received  2$.  ^d.  in  the  pound  from  the  adventurers,  the 
prisoners  5s.  6cf.  The  prisoners  had  taken  a  large  quantity 'of  ore  from  the  prose- 
cutors' pile,  and  added  it  to  their  own.  It  was  objected  that  by  taking  ore  out  of 
one  pile,  and  putting  it  in  another,  the  prisoners  did  not  steal  from  the  adventurers, 
for  both  piles  remained  in  the  possession  of  the  adventurers,  if  the  tributers  were 
but  servants  ]  and  if  the  tributers  were  tenants  in  common,  still,  as  both  piles  were 
intended  to  come,  and  ultimately  would  come  into  the  hands  of  the  adventurer^*, 
there  could  be  no  stealing  from  them.  For  the  prosecution  it  was  answered  that 
the  adventurers  were  cheated,  for  they  would  have  to  pay  5s.  6d,  in  the  pound  on 
the  ore  removed  to  the  prisoners'  pile,  whereas,  if  it  had  remained  in  the  prose- 
cutors' pile,  they  would  pay  only  2s.  4<f.  in  the  pound ;  and  besides,  that  the  un- 
authorized removal  of  the  ore  from  the  prosecutors'  pile,  with  a  fraudulent  intention 
to  appropriate  it  to  their  own  benefit,  was  a  larceny  the  moment  it  was  removed, 
which  could  not  be  cured  by. returning  it  in  any  way  to  the  adventurers ;  and  the 
very  learned  judge(0  who  tried  the  case  thought  a  larceny  was  proved;  but  upon 
a  case  reserved,  the  judges  held  the  conviction  wrong.(u) 

In  consequence  of  the  preceding  decision  the  2  &  3  Vict.  c.  98,  s.  10,  was  passed ; 
but  that  clause  is  repealed,  and  by  the  24  and  25  Vict.  c.  96,  s.  39,  **  Whosoever, 
being  employed  in  or  about  any  mine,  shall  take,  remove,  or  conceal  any  ore  of  any 
metal,  or  any  lapis  calamiuaris,  man^nese,  mundick,  or  other  mineral  found  or 
being  in  such  mine,  with  intent  to  defraud  any  proprietor  of  or  any  adventurer  in 
such  mine,  or  any  workman  or  miner  employed  therein  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  *shall  be  liable,  at  the  discretion  of  the  Court,  ^^^  -^ 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  *- 
labor,  and  with  or  without  solitary  confinement."(t7) 

Where  an  indictment  on  the  repealed  clause  alleged  that  the  prisoners  being  em- 
ployed in  a  certain  mine,  called  Cam  Brea  mine,  within  the  county  of  Cornwall, 
three  thousand  pounds  weight  of  copper  ore,  the  property  of  Joseph  Lyle  and 
others,  the  adventurers  in  the  said  mine  called  Cam  Brea  mine,  then  and  there 
being  found,  then  and  there  feloniously  did  take  and  remove,  with  intent  then  and 
there  feloniously  to  defraud  the  said  Joseph  Lyle  and  others ;  Cresswell,  J.,  held 
the  indictment  bad  for  not  alleging  that  the  ore  was  in  the  mine  when  it  was 
removed.(tt?) 

(#)  Reg.  0.  Gnemsey,  1  F.  &  F.  394. 

\t)  PattesoD,  J  ,  who  difTered  from  the  otberjndges  on  the  case  reserved. 

(»)  Rex  V.  Webb,  R.  &  M.  G.  G.  R.  431. 

(r)  The  repealed  clause  was  confined  to  Cornwall.  The  new  clause  extends  to  England 
and  Ireland.  As  to  bard  labor,  see  sec.  118  ;  as  to  solitary  confinement,  see  sec.  119  ; 
and  as  to  sureties,  see  sec.  117,  €tnUy  p.  67.  As  to  proceeding  against  accessories,  see  vol. 
1,  p.  67,  et  Mtq, 

(tr)  Reg.  V.  Treyenner,  2  M.  &  Rob.  476. 
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It  will  be  attempted  to  notice  the  principal  points  which  have  been  decided  con- 
cerning the  offence  of  larceny,  in  an  inquiry,  I.  As  to  the  taking  and  cirryinp:  away 
of  personal  goods  necessary  to  constitute  this  offence ;  II.  As  to  the  personal  goods 
in  respect  of  which  it  may  be  committed;  III.  As  to  the  ownership  of  the  goods; 
and  IV.  As  to  the  indictment,  trial  and  punishment. 

Sec,  L — Of  the  taking  and  carrying  away  of  the  personal  goods  of  another 

necessary  to  constitute  the  offence  of  larceny. 

There  must  be  an  actual  taking  or  severance  of  the  goods  from  the  possession 
of  the  owner,  on  the  ground  that  larceny  includes  «  trespass.  If,  therefore,  there 
be  no  trespass  in  taking  goods,  there  can  be  no  felony  in  carrying  them  away.(a) 
But  the  taking  need  not  be  by  the  very  hand  of  the  party  accased ;  so  that  if  a 
thief  fraudulently  procure  a  person  innocent  of  any  felonious  intent  to  take  the 
goods  for  him  (as  if  he  should  procure  an  infant  within  the  age  of  discretion  to 
steal  the  goods),  his  offence  will  be  the  same  as  if  he  had  taken  the  goods  himself; 
and  it  should  be  so  charged.(6) 

It  appears  to  be  well  settled,  that  the  felony  lies  in  the  very  first  act  of  remoYing 
the  property ;  and  therefore,  that  the  least  removing  of  the  thing  taken  from  the 
place  where  it  was  before,  with  an  intent  to  steal  it,  is  a  sufficient  asportation, 
though  it  be  not  quite  carried  away.(c)^  Thus,  where  a  guest  who  had  taken  the 
^. .  0-1  sheets  from  his  bed,  with  an  intent  to  steal  them,  and  carried  them  into  the 
-'  hall,  was  apprehended  before  he  could  get  out  of  the  *hoiise,  it  was  holden 
that  he  was  guilty  of  laroeny.(cf)  And  a  like  decision  was  made,  where  a  person 
who  had  taken  a  horse  in  a  close,  with  an  intent  to  steal  him,  was  apprehended 
before  he  could  get  him  out  of  the  close  :(e)  and  also,  where  a  person  intending  to 
steal  plate  took  it  out  of  a  trunk  wherein  it  had  been  deposited,  and  laid  it  on  the 
floor,  but' was  surprised  before  he  could  carry  it  away.(/)  And  in  a  more  modern 
case  it  was  holden  by  all  the  judires.  that  the  removal  of  a  parcel  from  the  head  to 
the  tail  of  a  wagon,  with  an  iutent  to  steal  it,  was  a  sufficient  asportation  to  consti- 
tute larceny.(^)  But  where  a  parcel  was  not  removed,  its  position  only  being 
altered  on  the  spot  where  it  lay,  the  judges  came  to  a  different  conclusion.  The  in- 
dictment against  the  prisoner  was  for  stealing  a  wrapper  and  four  pieces  of  linen 
cloth ;  and  the  facts  were,  that  the  pieces  of  linen  cloth  were  packed  up  in  the 
wrapper  in  the  common  form  of  a  long  square,  and  laid  lengthways  in  a  wagon ; 
that  the  prisoner  set  the  package  on  one  end  of  the  wagon  for  the  greater  conve- 
nience of  taking  the  linen  out,  and  cut  the  wrapper  all  the  way  down  for  that  pur- 
pose ;  but  that  he  was  discovered  and  apprehended  before  he  had  taken  anything 
out  of  it ;  and  all  the  judges  agreed,  upon  a  case  reserved,  that  it  did  not  amount  to 
larceny,  though  the  intention  of  the  prisoner  to  steal  was  manifest.  They  held, 
that  some  removal  of  the  goods  from  the  place  where  they  were  was  necessary ;  and 
the  party  accused  must,  for  the  instant  at  least,  have  the  entire  and  absolute  posses- 
sion of  them.(A)  But  if  any  part  of  the  thing  is  removed  from  the  space  that 
part  occupied,  though  the  whole  thing  is  not  removed  from  the  whole  space  which 
the  whole  thing  occupied,  the  asportation  will  be  sufficient;  therefore  drawing  a 

(a)  Kel.  24 ;  1  Hawk.  P.  C.  c.  33,  s.  1 ;  Bac.  Abr.  tit.  Felony  (0) ;  2  Kast  P.  C.  c.  16,  s.  3, 
p.  554. 

(6)  1  Hale  514;  2  East  P.  0.  c.  16,  s.  3,  p.  555.  So  in  the  crime  of  murder,  if  A.  pro- 
cure B.,  an  idiot  or  lunatic,  to  kill  C,  A.  is  guilty  of  the  murder  as  principal,  and  B.  is 
merely  an  instrument:  ante,  yoI.  1,  p.  669. 

(e)  3  Inst.  108 ;  1  Hawk.  P.  G.  c  33,  s.  25 ;  Bac.  Abr.  tit.  Felanjf  (D) ;  4  Blac.  Com.  231 ; 
2  East  P.  G.  c.  16,  8.  4,  p.  555. 

(d)  3  Inst.  108 ;  I  Hale  507,  508.  {e)  3  Inst.  109. 

(/)  Simpson's  case,  Kel.  31.  (g)  Goslet's  case,  I  Leach  236. 

(A)  Cherry's  case,  2  East  P.  G.  c.  16,  s.  4,  p.  556 ;  1  Leach  236,  note  (a). 

-  1  The  leading  of  a  horse,  for  only  a  short  distance  within  the  enclosure  in  which  he  is 
found,  will  constitute  the  crime  of  larceny,  if  there  be  the  felonious  intent  to  take  and 
carry  away :  iStaie  ".  Gasell.  30  Mo.  92.  See  Comm.  v,  Lackie,  99  Mass.  431;  State  v. 
Jackson,  ()/)  N.  0.  3o:) ;  State  v,  Jones,  Ibid.  395  ;  State  v.  Wilson,  I  Cox  441  ;  Eckels  r. 
State,  20  Ohio  St.  508. 


CHAP.  X.  §  I.]  Of  thr  actual  Taking.  158 

Bword  partly  out  of  the  scabbard,  will  constitute  a  complete  asportavit.  Thus,  where 
the  prisoner  had  lifted  up  a  bag  from  the  bottom  of  the  boot  of  a  coach,  and  was 
detected  before  he  got  it  out  of  the  boot :  and  it  did  not  appear  that  the  bag  was 
entirely  removed  from  the  space  which  it  at  first  occupied  in  the  boot ;  but  the 
raising  it  from  the  bottom  had  completely  removed  each  part  of  it  from  the  space 
which  that  specific  part  occupied;  the  judges  held,  upon  a  case  reserved,  that  there 
was  a  complete  asportavit. (i)  If  a  party  direct  the  ostler  of  an  inn  to  bring  out  a 
horse,  which  he  points  out  as  his  own.  and  the  ostler  leads  out  the  horse  for  him  to 
mount,  this  is  a  sufficient  taking,  if  he  intended  to  steal  the  horse.  The  prisoner 
went  into  the  stable  of  an  inn,  and  pointing  to  a  mare,  said  to  the  ostler,  ^^  That  is 
my  horse,  saddle  him  ;"  the  ostler  did  so,  and  the  prisoner  tried  to  mount  the  mare 
in  the  inn-yard,  but  from  the  noise  made  by  some  music  the  mare  would  not  stand 
still :  the  prisoner  then  directed  the  ostler  to  lead  the  mare  out  of  the  yard  for  him 
to  mount ;  the  ostler  led  the  mare  out,  but  before  the  prisoner  had  time  to  mount 
her,  a  person  who  knew  the  mare  came  up,  and  the  pnsoner  was  secured ;  it  was 
held  that  if  the  prisoner  caused  the  mare  to  be  led  *out  of  the  stable  intend-  r^^^  ^^ 
ing  to  steal  her,  that  was  a  sufficient  taking  to  constitute  a  felony. (y)  ^ 

Where  on  an  indictment  for  stealing,  embezzling,  and  secreting  a  letter,  it  ap- 
peared that  the  letter  was,  amongst  others,  sorted  to  the  prisoner  for  delivery,  and 
ought  to  have  been  delivered  by  him  at  its  destination  between  eight  and  nine  in 
the  morning,  but  was  not  delivered,  and  the  prisoner  returned  to  the  p'>st'-office  as 
usual,  and  reported  himself  as  having  finished  his  delivery :  it  was  his  duty  in  case 
there  were  any  letters,  which  for  any  cause  he  was  unable  to  deliver,  to  bring  them 
back  to  the  post-office  on  his  return  from  the  delivery;  he  brought  the  pouch, 
which  contained  four,  which  he  had  been  so  unable  to  deliver,  but  the  letter  in 
question  was  not  returned,  nor  did  the  prisoner  give  any  account  of  it.  The  pri- 
soner, on  being  asked  why  he  had  not  delivered  it,  at  once  produced  it  from  his 
right-hand  trowsers  pocket ;  it  was  unopened  and  the  coin  safe  within  it ;  upon  being 
asked  why  he  had  not  delivered  it,  he  said  that  the  house  was  closed,  which  was 
false:  he  also  stated  that  he  was  going  to  deliver  it  in  the  afternoon.  The  jury 
were  told  that  if  they  were  satisfied  that  the  prisoner  put  the  letter  into  his  pocket 
with  the  intention  of  stealing  or  secreting  it,  he  might  be  convicted ;  and  they  found 
him  guilty,  and  that  he  detained  the  letter  with  the  intention  of  stealing  it ;  and,  on 
a  case  reserved,  it  was  held  that  when  the  prisoner  put  the  letter  in  his  pocket  with 
that  intent,  the  offence  was  completer  A;) 

Where  on  an  indictment  for  stealing  porter,  it  appeared  that  the  prisoner  had 
made  a  hole  in  the  barrel  through  which  the  porter  flowed  into  a  can  on  the 
ground ;  but  a  person  snatched  up  the  can  while  the  porter  was  running  into  it  in 
the  presence  of  the  prisoner;  Coltman,  J.,  held  that  there  was  a  sufficient  asportavit 
of  what  porter  was  run  out.(0 

Upon  an  indictment  for  stealing  5000  cubic  feet  of  carburetted  hydrogen  gas,  it 
appeared  that  the  prisoner  had  contracted  with  a  Company  for  the  supply  of  his 
house  with  gas,  to  be  paid  for  by  meter.  The  nieter,  which  was  hired  by  the  pri- 
soner of  the  Company,  was  connected  with  an  entrance  pipe,  through  which  it  re- 
ceived the  gas  from  the  Company's  main  in  the  street,  and  an  exit  pipe  through 
which  the  gas  was  conveyed  to  the  burners.  The  prisoner  had  the  control  of  the 
stop-cock  at  the  meter,  by  which  the  gas  was  admitted  into  it  through  the  entrance 
pipe,  and  he  only  paid  the  Company,  and  had  only  to  pay  them  for  such  quantity  of 
gas  as  appeared  by  the  index  on  the  meter  to  have  passed  through  it.  The  entrance 
and  exit  pipes  were  the  property  of  the  prisoner.  The  prisoner,  to  avoid  paying  for 
the  full  quantity  of  gas  consumed,  and  without  the  knowledge  or  consent  of  the 


(t)  Rex  V.  Walsh,  MS.,  Bayley,  J.,  and  R.  &  M.  G.  G.  R.  14.  I  have  transposed  the  pas- 
sages in  the  text  so  as  accurately  to  correspond  with  MS.,  Bayley,  J.,  which  they  did  not 
in  the  last  edition. 

j)  Rex  r.  Pitman,  2  C.  A  P.  423  (12  B.  G.  L.  R.),  Garrow,  B. 

(Al  Reg.  ©.  Foyntyn,  L.  k  C.  G.  G.  247. 

{I )  Reg.  V.  Wallis,  3  Cox  G.  G.  H7,  Goltman,  J.,  said  he  would  reserve  the  point.  The 
prisoner  was  convicted,  and  probably  no  cAse  was  reserved,  because  Coltman,  J.,  a  very 
sound  lawyer  in  criminal  as  well  as  other  matters,  was  clear  that  there  was  no  doubt  upon 
the  point. 
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Coujpanj,  had  caufied  to  be  inserted  a  conDectiog  pipe  with  a  stop-oock  upon  it  into 
the  entrance  and  exit  pipes  and  extending  between  them ;  and  the  entrance  pipe, 
being  charged  with  the  gas  of  the  Company,  he  shut  the  stop-cock  at  the  meter,  so 
;^i  ^^-1  ^^^^  &^^  ^coold  not  pass  into  it,  and  opened  the  stop-oock  in  the  connecting 
^  pipe,  when  a  portion  of  gas  ascended  through  the  connecting  pipe  into  the 
exit  pipe,  and  firom  thence  to  the  burners,  and  the  gas  was  consumed  there.  It  was 
contended  that  the  entrance  pipe  being  the  property  of  the  prisoner,  he  was  in  law- 
ful possession  of  the  gas  by  the  consent  of  the  Company  so  soon  as  it  had  been  let 
into  his  entrance  pipe  out  of  the  main,  and  that  his  diverting  gas  in  its  course  to 
the  meter  was  not  an  act  of  larceny.  The  jury  were  told  that  if  they  were  of  opin- 
ion that  the  entrance  pipe  was  used  by  the  Company  for  the  conveyance  of  their 
gas  by  the  permission  of  the  prisoner,  but  that  he  had  not  by  his  contract  any  in- 
terest in  the  gas  or  right  of  control  over  it  until  it  passed  the  meter,  his  property 
in  the  pipe  was  no  answer  to  the  charge ;  that  there  was  nothing  in  the  nature  of 
gas  to  prevent  it  being  the  subject  of  larceny ;  and  that  the  stop-cock  on  tbe  con- 
necting pipe  being  opened  by  the  prisoner,  and  a  portion  of  the  gas  being  propelled 
through  it  by  the  necessary  action  of  the  atmosphere,  and  consumed  at  the  burners, 
there  was  a  sufficient  severance  of  that  portion  from  the  volume  of  gas  in  the  en- 
trance pipe  to  constitute  an  asportavit,  and  that  if  the  gas  was  so  abstracted  with  a 
fraudulent  intent,  the  prisoner  was  guilty  of  larceny;  the  jury  answered  these  ques- 
tions in  the  affirmative  and  gave  a  verdict  of  guilty,  and  upon  a  case  reserved  it  was 
held  that  this  direction  was  correct.  There  may  be  larceny  of  gas  as  well  as  of 
wine  or  oil.  The  gas  was  not  put  into  the  possession  of  the  prisoner,  but  was  in 
the  possession  of  the  Company,  and  the  prisoner  took  it  away,  having  an  animus 
/urandi,  and  converted  it  to  his  own  use.  It  was  the  gas  of  the  Company,  and  its 
being  in  the  prisoner's  pipe  makes  no  difference.  There  is  nothing  in  the  nature 
of  gas  to  make  it  not  the  subject  of  larceny,  and  by  means  of  the  stop-cock  it  was 
abstracted,  (m)* 

In  a  case  where  goods  in  a  shop  were  tied  to  a  string,  which  was  fastened  by  one 
end  to  the  bottom  of  the  counter,  and  a  thief  took  up  the  goods  and  carried  them 
towards  the  door,  as  far  as  the  string  would  permit,  and  was  then  stopped ;  this  was 
holden  not  to  be  a  felony,  because  there  was  no  severance.(n)  And  in  a  more  an- 
*1  f^(V}  ^^^^^  ^^^  where  a  thief  took  from  the  pocket  of  the  owner  *a  purse,  to  the 
-'  strings  of  which  some  keys  were  tied,  and  was  apprehended  with  the  purse 
in  her  hand,  but  still  hanging  by  means  of  the  keys  to  the  pocket  of  the  owner,  it 
was  ruled  not  to  be  larceny,  on  the  ground  that  as  the  purse  still  hung  to  the 
pocket  of  the  owner  by  means  of  the  strings  and  keys,  it  was  in  law  still  in  his 
possession,  (o) 

(m)  Reg.  V.  White,  Dears.  C.  G.  203;  3  G.  ft  K.  363.  Another,  and  perhaps  better, 
answer  to  the  objection  was,  that  the  prisoner  abstracted  gas  from  the  main  of  the  Gom- 
pany,  and  that  that  gas,  as  well  as  the  main,  was  in  their  possession  ;  for,  assuming  that 
the  entrance  pipe  was  in  the  possession  of  the  prisoner,  he  fraadulently  caused  the  gas  to 
flow  out  of  the  main  into  the  entrance  pipe,  that  is,  out  of  their  possession  into  his  possession. 
On  the  argument  before  the  judges,  it  was  also  urged  that  the  offence  was  made  a  spe- 
cific offence  bjthe  10  &  II  Vict.  c.  15,  s.  18,  and  therefore  was  not  indictable  ;  the  Gourt 
held  that  the  section  might  apply  to  cases  where  the  act  done  would  not  be  larceny ;  as  if 
the  prisoner  had  altered  the  machinery  of  his  meter,  and  made  it  register  wrong ;  but 
even  if  the  Legislature  had  made  this  a  distinct  offence,  it  would  not  be  the  less  a  larcenjl 
It  was  also  urged  that  everything  taken  went  into  the  possession  of  the  prisoner  by  the 
consent  of  the  original  owner,  and  no  fraudulent  representation  was  made;  the  answer  to 
this  is,  that  the  owner  only  consented  to  that  which  was  measured  by  the  meter  going 
into  the  prisoner's  possession  ,  and  per  Martin,  B.,  "  If  there  was  a  spout  in  a  stable  to 
get  corn  from  a  bin,  and  the  ostler  by  boring  a  hole  higher  up  got  the  corn  out  and  took 
it  away  for  himself,  would  not  that  be  larceny  ?" 

(n)  Anon.,  2  East  P.  G.  c.  16,  s.  4,  p.  556,  Byre,  B.  So  where  the  prisoner  drew  in  the 
ena  of  a  piece  of  lace  through  a  hole  in  a  window  and  shook  the  card  on  which  the  re- 
mainder of  the  lace  was  wrapped,  but  not  so  as  to  remove  it  from  its  place,  it  was  held 
not  to  be  larceny:  Newman  s  case,  Talf  Dick.  Q.  S.  216 

(o)  Wilkinson's  case,  1  Hale  508.  And  see  also  as  to  the  possession  of  the  property  by 
the  thief,  in  cases  of  robbery,  Lapier's  case,  antej  p.  104,  and  Parrel's  case,  p.  103. 

1  Gomm.  V,  Shaw,  4  Allen  308. 
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Bat  where  there  has  once  been  a  Buffident  taking  of  the  goods  by  the  thief,  the 
offence  is  completed,  and  will  not  be  purged  by  a  retaming  of  the  goods,  as  has 
been  already  shown  in  the  case  of  a  taking  by  robbery.(j})^ 

Upon  an  indictment  for  larceny  by  a  servant  in  stealing  his  master's  plate,  it 
appeared  that,  after  the  plate  was  missed,  but  before  complaint  made  to  a  magis- 
trate, the  prisoner  replaced  it:  the  plate  had  been  pawned  by  the  prisoner,  who  had 
redeemed  it.  The  prisoner  had  also  on  previous  occasions  pawned  plate  and  re- 
deemed it.  Hullock,  B.  (Holroyd,  J.,  being  present),  left  it  to  the  jury  to  say, 
whether  the  prisoner  took  the  plate  with  intent  to  steal  it,  or  whether  he  merely 
took  it  to  raise  money  on  it  for  a  time,  and  then  return  it;  for  that  in  the  latter 
case  it  was  no  larcenv  (9^)  But  where  a  servant  was  indicted  for  stealing  a  silver 
sauce-pan,  which  had  been  pledged  at  a  pawnbroker's,  and  the  counsel  for  the  pri- 
soner asked  the  jury  to  consider  whether  he  took  it  feloniously,  or  intending  at  the 
time  he  pawned  it  to  redeem  it  as  soon  as  he  could;  Gumey,  B.,  in  summing  up, 
observed,  '*  You  will  say  whether  the  prisoner  stole  this  property  or  not.  I  confess, 
I  think,  that  if  this  decline  of  an  intention  to  redeem  property  is  to  prevail,  courts 
of  justice  will  be  of  veiy  little  use.  A  more  glorious  doctrine  for  thieves,  it  would 
be  difficult  to  discover,  but  a  more  injurious  doctrine  for  honest  men  cannot  well  be 
iniagined."(r)  So  where  on  an  indictment  for  larceny  it  appeared  that  the  prisoner 
had  taken  ready  furnished  lodgings,  and  had  pawned  some  of  her  landlord's  pro- 
perty, but  she  had  often  pawned  and  afterwards  redeemed  portions  of  the  same  pro- 
perty ;  the  Recorder  consulted  Coleridge,  J.,  and  Piatt,  B.,  and  they  both  agreed 
with  him  that  there  was  nothing  in  the  evidence  that  would  justify  the  jury  in 
acquitting  the  prisoner,  on  the  ground  that  she  took  the  property  with  the  intention 
of  redeeming  it ;  and  the  jury  were  directed  that  for  such  a  defence  to  be  at  all 
available,  there  must  not  only  be  the  intent  to  redeem,  ^evidenced  by  simi-  r^iey 
lar  previous  conduct,  but  there  must  be  proof  also  of  the  power  to  do  so.(«)     *- 

One  count  charged  the  prisoner  under  sec.  4  of  the  20  &  21  Vict.  c.  54,  with 
having,  as  bailee  of  plate,  fraudulently  converted  it  to  his  own  use.  Another  count 
charged  him  with  simple  larceny  of  the  same  plate.  The  prosecutrix,  on  going  to 
London,  deposited  witib  the  prisoner,  a  tradesman  at  Plymouth,  who  had  offered  to 
take  care  of  anything  for  her  during  her  absence,  a  chest  of  valuable  plate  for  safe 
custody  till  she  returned.  When  the  chest  of  plate  was  placed  in  the  prisoner's  hands, 
it  was  locked  (the  prosecutrix  keeping  the  key),  then  covered  with  a  wrapper,  sewn  to- 
gether, and  sealed  in  a  great  number  of  places,  and  then  tied  with  a  cord.  The  prisoner 
was  not  informed  of  the  contents  of  the  parcel,  nor  was  any  key  given  to  him.  The 
prisoner  uncorded  the  chest,  broke  the  seals,  took  off  the  wrapper,  procured  a  key, 
opened  the  chest,  and  took  out  a  part  of  the  plate,  and  offered  it  to  a  pawnbroker  as 
a  security  for  an  advance  of  £50 ;  but  he  seeing  a  crest  and  name  on  it,  declined  to 
advance  the  money.  But  another  pawnbroker  advanced  £200  to  the  prisoner, 
taking  bills  for  the  amount,  and  the  whole  chest  of  plate,  worth  from  £500  to  £600. 

!p)  Ante,  p.  104.  And  see  2  Bast  P.  G.  c.  16,  b.  5.  p.  657. 
g)  Rex  V.  Wright,  Garr.  Supp.  278,  9  G.  &  P.  554  (38  E.  G.  L.  R.),  note.  <<  This  deci- 
sion has  given  rise  to  mnch  discassion  in  yarious  cases,  and  much  difficulty  has  been 
found  in  applying  the  doctrine  it  lays  down  to  the  facts  of  particular  transactions.  In 
some  instances,  where  it  has  clearij  appeared  that  the  party  only  intended  to  raise  money 
on  the  property  for  a  temporary  purpose,  and,  at  the  time  of  pledging  the  article,  had  a 
reasoaable  and  fair  expectation  of  being  able  shortly,  by  the  receipt  of  money,  to  take  it 
out  of  pawn,  juries,  under  the  advice  of  the  judge,  have  acted  upon  the  doctrine  and 
acquitted.  But  in  other  instances,  where  they  could  not  discover  any  reasonable  prospect 
which  the  party  bad  at  the  time  of  {>ledging  of  being  able  soon  to  redeem  the  article, 
thej  have  considered  the  doctrine  as  inapplicable  and  convicted  :"  Reporter's  note,  9  G. 
k  P.  654  (38  B.  G.  L.  R.). 

(r)  Reg.  V,  Phetbeon,  9  G.  ft  P.  552  (38  E.  G.  L.  R.).  Pawning  an  article  seems  as  much 
an  assumption  of  an  absolute  dominion  over  it  as  selling  it,  and  therefore  equally  criminal. 
Seepoatf  p.  161. 

(«}  Reg.  V.  Medland,  5  Goz  G.  G.  292. 

• 

1  The  fact  that  one  who  borrows  a  horse  with  intent  to  steal  it,  afterwards  changes  his 
mind  and  returns  it,  does  not  purge  the  oiFence :  State  r.  Scott,  64  N.  G.  586. 
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The  prisoner  bad  made  false  statements  to  both  pawnbrokers  to  account  for  his  pos- 
session of  the  plate,  and  also  to  the  prosecutrix  on  her  return  as  to  where  the  plate 
was.  The  prisoner  refused  to  tell  where  the  plate  was ;  but  it  was  discovered,  and 
the  pawnbroker  i:efused  to  deliver  it  up  unless  upon  repayment  of  the  £200,  for 
which  it  was  deposited  as  a  security,  and  the  prisoner  could  not  redeem  it.  The 
jury  found  the  prisoner  guilty  on  both  counts,  but  recommended  him  to  mercy, 
"  believing  that  he  intend^  ultimately  to  return  the  property.*'  It  was  then  con- 
tended that  to  support  either  of  the  counts,  it  was  necessary  that  the  prisoner  should 
have  intended  permanently  to  deprive  the  prosecutrix  of  the  property,  and  that  the 
verdict  showed  that  was  not  his  intention ;  but.  upon  a  ca^  reserved,  it  was  held 
that  the  conviction  was  right  on  the  count  for  larceny.  To  constitute  larceny,  there 
must  be  an  intention  on  the  part  of  the  thief  to  appropriate  the  property  to  his  own 
use,  and  usurp  an  entire  dominion  over  it:  and,  if  at  the  time  of  the  asportation,  his 
intention  is  to  make  a  mere  temporary  use  of  the  chattels  taken,  so  that  the  dominus 
shall  have  the  use  of  them  afterwards,  that  is  a  trespass  and  not  larceny ;  but  that 
law  did  not  apply  to  this  case.  Here  there  was  abundant  evidence  of  a  larceny  at 
common  law.  Assuming  that  the  reason  for  recommending  the  prisoner  to  mercy 
was  to  be  considered  as  part  of  the  finding  of  the  jury,  all  that  they  said  was  that 
he  intended  ultimately  to  return  the  property,  not  that  at  the  time  of  the  wrongful 
taking  he  had  any  such  intention.  But  the  recommendation  to  mercy  was  no  part 
of  the  verdict ;  it  assumed  that  the  verdict  of  guilty  was  correct ;  but  the  juiy  seem 
to  have  thought  that  the  prisoner  had  it  in  his  mind  at  some  uncertain  time,  if  he 
could  get  it  again,  to  restore  the  plate ;  and  they  might  consider  that  a  sufficient  reason 
for  recommending  him  to  mercy.  That  interpretation  makes  sense  of  their  finding.(Q 
,it|  •  Q-,  *One  of  the  most  material  considerations  respecting  the  taking  and  cany- 
-'  ing  away  of  goods  necessary  to  constitute  larceny  is,  whether  the  fact  were 
done  animo  fwraiidi — "  cum  animo  dico,  quia  sine  animo  furandi  non  committi- 
tur."(tt)  The  ordinaiy  discovery  of  such  felonious  intent  is  where  the  party  com- 
mits the  fact  clandestinely,  or,  upon  its  being  laid  to  his  charge,  denies  it :  but  this 
is  by  no  means  the  only  criterion  of  criminality;  for  in  cases  that  may  amount  to 
larceny,  the  variety  of  circumstances  is  so  great,  and  the  complication  thereof  so 
mingled,  that  it  is  impossible  to  recount  all  those  which  may  evidence  a  felonious 
intent,  or  animuvn.  furandi.  It  is  useful  to  refer  to  those  points  which  have  already 
come  under  consideration  :  but  new  cases  will  continually  occur,  in  which  the  felo- 
nious intent  must  be  left,  upon  the  particular  circumstances,  to  the  due  and  atten- 
tive consideration  of  the  court  and  jury,  who  will  not  forget  the  excellent  rule,  that 
in  doubtful  cases  it  is  proper  rather  to  incline  to  acquittal  than  conviction. (v)* 

It  is  clear  that  the  taking,  though  wrongful,  may  only  amount  to  a  trespass. 
Thus,  if  a  man  takes  away  the  goods  of  another  openly  before  him  or  other  persons, 
otherwise  than  by  apparent  robbery,  this  carries  with  it  an  evidence  only  of  a  tres- 
pass, because  done  openly  in  the  presence  of  the  owner  or  of  other  persons  who  are 
known  to  the  owner. (u?")  And  the  evidence  of  its  being  only  a  trespass  will  be 
strong,  where  a  person,  having  possessed  himself  of  the  goods  of  another,  avows  the 
fact  before  he  is  questioned. (x)  Again,  if  a  man  leaves  a  harrow  or  plough  in  a 
field,  and  another  person  who  has  land  in  the  same  field  uses  those  instruments,  and 
having  done  with  them,  either  returns  them  to  the  place  where  they  were,  or 
acquaints  the  owner  with  his  having  taken  them,  this  is  no  felony,  but  at  most  a 

(0  Reg.  V.  Trebilcock,  D.  k  B.  G.  G.  453.  The  only  reference  made  to  the  question  as 
to  the  case  coming  within  the  20  ^  21  Vict.  c.  54,  s.  2,  was  that  Lord  Gampbell,  G.  J-, 
told  the  prisoner's  coansel  that  he  "  need  not  consider  the  recent  statute.  If  it  is  not 
larceny  at  common  law,  the  statnte  will  not  make  it  so. 

(tt)  Ante,  p.  146.  iv)  1  Hale  509;  4  Blac.  Gom.  232. 

(flp)  1  Hale  509.  (x)  2  East  P.  G.  c.  16,  s.  98,  p.  661. 

1  Where  on  a  trial  for  larceny,  the  court  instructed  the  jury  '<  that  it  must  be  proved 
that  the  original  taking  was  felonious,  but  that  the  jury  had  a  right  to  infer,  from  all  the 
facts  and  circumstances  of  the  case  the  felonious  intent  in  the  original  taking ;  and  that 
not  in  one  case  in  a  hundred  could  it  be  proved  directly  that  the  original  taking  was 
felonious/'  it  was  held  that  there  was  no  error  in  the  instruction :  Booth  v.  Gomm ,  4 
Gratt.  525. 
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tTespa8B.(^)  And  the  same  conclusion  must  be  drawn  where  a  man,  having  cattle 
upon  a  common  which  he  cannot  readily  find,  takes  his  neighbor's  horse  which  is 
depasturing  on  the  common,  rides  about  upon  it  to  find  his  cattle,  and  when  he  has 
done  with.it  turns  it  again  upon  the  common  (z)  But  the  case  will  not  be  so  clear 
vbere  the  property  is  taken  without  the  privity  or  leave  of  the  owner,  and  no  inten- 
tion to  return  it  is  manifested  by  the  party  by  whom  it  was  taken. 

Where  two  men  were  indicted  for  stealing  a  mare  and  a  gelding,  it  appeared  that 
they  went  to  the  stables  of  the  prosecutor  at  a  place  called  Petty  France,  in  the 
night  time,  and  took  out  the  mare  and  the  gelding,  and  rode  on  them  to  Lechdale, 
a  place  above  thirty  miles  off,  where  they  took  them  to  different  inns,  and  lefl  them 
in  the  care  of  the  ostlers,  directing  the  ostlers  to  clean  and  feed  them,  and  saying 
that  they  should  return  in  three  hours :  and  in  the  course  of  the  same  day  the  pri- 
soners were  taken  at  a  distance  of  fourteen  miles,  from  Lechdale,  walking  towards 
Farringdon,  in  Berkshire,  in  a  direction  from  Lechdale.  The  jury,  having  been 
directed  to  consider  whether  the  prisoners,  when  they  took  the  ^mare  and  p^^  f-g 
gelding,  intended  to  make  any  f\irther  use  of  them  than  to  ride  them  for  the  *- 
purpose  of  assisting  them  on  their  journey  towards  the  place  where  they  were  going, 
and  then  to  leave  them  to  be  recovered  by  the  owner  or  not  as  it  might  turn  out, 
found  the  prisoners  guilty  ;  but  they  added  that  they  were  of  opinion,  that  the  pri- 
soners meant  merely  to  ride  the  horses  to  Lechlade,  and  to  leave  them  there ;  and 
had  no  intention  to  return  for  them,  or  to  make  any  further  use  of  them.  At  a 
conference  of  the  judges  this  finding  was  considered  ;  when  one  of  them  (a)  thought 
that  the  case  amounted  to  felony,  because  there  was  no  intention  to  return  the 
horses  to  the  owner,  but.  for  •  aught  the  prisoners  concerned  themselves,  to  deprive 
him  of  them  :  and  another  of  the  judges  appears  to  have  entertained  doubts  upon 
the  ca8e.(6)  But  the  rest  of  the  judges  held  it  to  be  only  a  trespass,  and  no  felony, 
as  there  was  no  intention  in  the  prisoners  to  <!hange  the  property,  or  make  it  their 
own,  but  only  to  use  for  the  particular  purpose  of  saving  their  labor  in  travelling. 
They  agreed,  however,  that  it  was  a  question  for  the  jury ;  and  that,  if  the  jury  had 
found  the  prisoners  guilty  generally  upon  this  evidence,  the  verdict  could  not  have 
been  questioned. (c) 

Where  the  prisoner  took  away  a  horse  and  other  property  all  together,  and  after 
going  some  distance  turned  the  horse  loof«e  and  proceeded  on  fi)ot  to  a  place  where 
he  was  stopped  attempting  to  sell  some  of  the  other  property ;  it  was  left  to  the  jury 
to  say,  whether  the  prisoner  had  any  intention ^f  stealing  the  horse;  for  that,  if  he 
intended  to  steal  the  other  articles,  and  only  used  the  horse  as  a  mode  of  carrying 
off  the  other  plunder  more  conveniently,  and,  as  it  were,  borrowed  the  horse  for  that 
purpose,  he  would  not  be  in  point  of  law  <ruilty  of  stealing  the  horse.f^c^  ) 

Where  on  an  indictment  for  horse  stealing,  it  appeared  that  the  horse  was  taken 
by  the  prisoner  out  of  a  stable  near  where  he  lived,  at  Byton,  with  a  bridle,  and 
ridden  by  him  to  Bewdley  on  his  way  to  Birmingham,  a  distance  of  forty  miles, 
where  he  lefl  the  horse  at  an  inn.  and  it  was  contended  that  the  prisoner,  wishing 
to  see  Birmingham,  merely  took  the  horse  to  assist  him  along  the  road ;  Atoherley, 
Serjeant,  told  the  jury  that  "  if  a  person  without  leave  or  authority,  takes  a  horse 
for  frolic,  or  any  purpose,  without  intent  to  steal,  he  is  not  guilty  of  felony.  This 
intent  must  be  gathered  from  the  circumstances,  especially  ftx>m  the  disposition  to 
sell  the  animal.  In  this  case  the  prisoner  does  not  appear  to  have  ever  offered  the 
horse  for  sale ;  but  when  he  arrived  at  the  inn  at  Bewdley,  he  had  the  horse  fed, 
and  then  went  to  sleep  elsewhere,  and,  moreover,  he  returned  to  the  neighborhood 
whence  he  took  the  horse  and  where  he  was  well  known."(e) 

(y)  1  Hale  509 ;  4  Blac.  Com.  232.  (z)  1  Hale  509. 

!a)  Grose,  J. 
b)  Lord  AWanlej,    It  appears  that  his  lordship,  who  had  been  recently  called  to  the 
bench  of  0.  B.,  not  having  been  present  when  the  case  wad  first  ander  consideration,  de- 
clined giving  any  express  opinion :  2  East  P.  C.  c.  16,  s.  98,  p.  663.  note  (a). 


(e)  Rex  V.  Phillips,  2  East  P.  C.  c.  16,  s.  98,  p.  662. 


(rf)  Rex  V.  Crump,  I  C.  A  P.  658  (12  E.  C.  L.  B.),  Garrow,  B. 

[e)  Reg.  V.  Addi;!,  1  Cox  C.  C.  78.  This  case  does  not  warrant  the  marginal  note.  "  It 
is  not  felony  to  take  a  horse  and  ride  him  forty  miles  away,  there  leaving  him,  if  there 
was  no  attempt  to  sell  or  dispose  of  him." 
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Clandestinely  taking  away  artidee  in  order  to  induce  the  owner,  a  girl,  to  fetch 
*lf)01  ^^^^'>  ^^^  thereby  to  give  the  party  an  opportunity  *to  solicit  her  to  commit 
^  fornication  with  him  is  not  a  felonious  taking.  The  prisoner  took  from  the 
house  in  the  night  a  young  girl's  bonnet,  and  some  other  articles  of  her  dress,  and 
carried  them  to  a  hay-mow  where  he  had  twice  had  connection  with  her ;  and  the 
juiy  thought  that  he  only  took  them  in  order  that  she  might  again  go  to  the  mow, 
and  that  he  might  have  another  opportunity  of  soliciting  her  to  repeat  the  connec- 
tion. Upon  a  case  reserved,  the  judges  thought  the  taking  with  such  intent  was 
not  felonious,  and  the  prisoner  was  pardoned. (/*) 

The  prisoner,  who  was  indicted  for  stealing  skins,  was  employed  by  the  prose- 
cutors, who  were  tanners  to  dress  skins  of  leather.  The  skins  when  dressed  were 
delivered  to  the  foreman,  and  every  workman  was  paid  in  proportion  to  the  work 
done  by  himself.  The  skins  were  afterwards  stored  in  a  warehouse  adjoining  the 
workshop.  The  prisoner  got  access  clandestinely  to  the  warehouse,  and  carried 
away  the  skins  in  question,  which  had  been  dressed  by  other  workmen.  The  pri> 
soner  did  not  remove  the  skins  from  the  tannery,  but  they  were  recognized  the 
following  day  at  the  place  where  he  usually  worked  in  the  workshop.  It  was  a 
common  practice  at  the  tannery  for  one  workman  to  lend  work,  that  is  to  say,  skins 
dressed  by  him,  to  another  workman,  and  for  the  borrower  in  such  case  to  deliver 
the  work  to  the  foreman,  and  get  paid  for  it  on  his  own  account  as  if  it  were  his 
own  work.  A  question  arose  as  to  the  intention  of  the  prisoner  in  taking  the  skins 
from  the  warehooae.  The  jury  found  that  the  prisoner  did  not  intend  to  remove 
the  skins  from  the  tannery,  and  dispose  of  them  elsewhere,  but  to  deliver  them  to 
the  foreman  and  get  paid  for  them  as  if  they  were  his  own  work,  and  in  this  way 
he  intended  the  skins  to  be  restored  to  the  possession  of  his  masters.  And  upon  a 
case  reserved  upon  the  question,  whether  on  the  finding  of  the  jury  the  prisoner 
ought  to  have  been  convicted  of  larceny,  the  judges  held  that  he  ought  not.  If  this 
case  could  be  considered  open  upon  the  authorities,  there  seemed  great  reason  to 
hold  that  it  was  a  larceny,  but  that  as  the  Court  had  so  lately  determined,  in  Rex  ▼. 
Webb,(  g)  that  the  intention  of  the  taker  must  be  to  deprive  the  owner  wholly  of 
the  property,  the  conviction  could  not  be  supported.  All  the  cases  show  that  if  the 
intention  were  not  to  take  the  entire  dominion  over  the  property,  that  is  no  laroeny. 
Therefore  here  there  is  wanting  the  essential  element  of  larceny,  viz.,  the  intention 
to  deprive  the  owner  wholly  of  his  property.(A) 

4^1  R'i  1  ^^  where  the  prisoners  wer^  indicted  for  stealing  gloves  from  *their  master, 
^  a  glovemaker,  and  it  appeared  that  when  they  had  done  any  work,  the  prac- 
tice was  to  take  the  finished  gloves  to  an  upper  room,  and  lay  them  on  a  table,  in 
order  that  the  workmen  might  be  paid  according  to  the  number  finished.  The  pri- 
soners broke  open  a  store-room,  on  the  premises  of  the  master,  took  out  a  quantity 
of  finished  gloves,  and  laid  them  on  the  table  in  the  upper  room,  also  part  of  the 
same  premises,  with  intent  fraudulently  to  obtain  payment  for  them  as  for  so  many 
gloves  finished  by  them ;  upon  a  case  reserved,  it  was  held,  on  the  authority  of  the 
preceding  case,  that  this  was  not  larceny.(0 

(/)  Rex  V.  Dickinson,  MS.,  Bayley  J.,  and  R.  &  R.  420.  {ff]  Supra^  p.  151. 

(h)  Reg.  V.  Hallowaj,  1  Den.  G.  G.  370  ;  2  G.  &  K.  942  (61  E.  G.  L.  R.).  It  U  well  worthy 
of  notice  that  in  this  case  the  prisoner  never  claimed  either  the  property  in,  or  the /iomm- 
9ion  of  the  skins ;  all  at  the  utmost  that  he  assnmed  was  the  mere  twtody  as  a  servant. 
The  like  observation  applies  to  Reg.  v.  Webb.  These  cases,  therefore,  entirely  differ  ttom 
those  where  a  person,  not  a  servant,  takes  possession  of  a  chattel  even  for  a  temporary 
purpose.  In  the  course  of  the  argument,  Alderson,  B.,  said,  '*  If  a  servant  takes  a  horse 
out  of  his  master's  stable,  and  turns  it  into  a  road  with  intent  to  get  a  reward  the  next 
day  by  bringing  it  back  to  his  master,  would  he  be  guilty  of  larceny?  In  fact,  this  case 
is  precisely  the  same  as  if  the  prisoner  had  never  removed  the  skins  at  all  (for  the  re- 
moval made  no  change  in  the  property  or  possession),  but  had  merely  alleged  that  be  had 
dressed  a  number  of  skins  lying  on  the  floor  of  the  warehouse,  and  thereby  had  obtained 
the  amount  that  would  have  been  due  to  him  if  he  had  dressed  those  skins. 

(t)  Reg.  V,  Poole,  D.  k  B.  G.  G.  345,  Grompton,  J.,  said,  ''  If  this  had  been  the  first  time 
the  point  had  been  raised,  I  should  have  been  inclined  to  think  that  there  was  sufficient 
here  to  make  out  the  Inert  catuA.**  But  that  is  clearly  not  the  question ;  the  lueri  causd 
exists  as  much  in  false  pretences  as  in  larceny;  and  the  question  in  these  cases  is,  did  the 
prisoner  intend  to  assume  such  a  dominion  over  the  goods  as  was  wholly  inconsistent 
with  the  master's  ownership  ? 
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Upon  an  iDdictment  for  larceny  a^inst  Manning  and  Smith  it  appeared  that 
Manning  was  in  the  service  of  the  prosecntor,  and  had  the  care  of  his  warehouBe,  in 
vhich  the  hags  which  the  prosecutor  used  in  his  trade  as  a  potato  dealer  were  kept. 
Smith  had  for  some  years  supplied  the  prosecutor  with  hags,  which  he  made,  and 
from  time  to  time,  when  he  had  finished  a  lot,  his  custom  was  to  take  them,  and  put 
them  down  at  the  warehouse  door  of  the  prosecutor,  and  shortly  afterwards  either 
he  or  his  wife  used  to  come  and  receive  payment  for  them  from  the  prosecutor. 
One  momine  Manning  brought  out  of  the  warehouse  twenty-four  bags,  which  had 
been  marked  by  the  prosecutor,  and  put  them  in  a  place  where  Smith  used  to  de- 
posit the  bags  he  brought  for  the  prosecutor.  Shortly  after  Smith's  wife  came,  and 
asked  payment  for  them  as  for  bags  that  her  husband  had  brought  there 'that  morn- 
ing :  upon  this  Smith  was  sent  for,  and  asked  whether  he  had  brought  those  bags 
there ;  he  said  ''  Yes,  and  that  he  and  |^is  wife  had  been  working  at  them  till  twelve 
o'clock  the  night  before.''  ^^ Nay,". said  the  prosecutor,  'Hhose  bags  are  mine." 
"  Yes,"  replied  Smith,  "  they  will  be  yours  when  you  have  paid  for  them."  The 
prosecutor  then  pointed  out  the  marks  on  them.  The  jury  were  told  that  if  they 
were  satisfied  that  Manning  brought  his  master's  bags  out  of  the  warehouse  and 
placed  them  by  the  door  for  the  purpose  of  enabling  Smith  to  receive  payment  for 
them  from  his  master^  and  with  intent  that  he  should  do  so  as  if  they  had  been  new 
bags  finished  by  Smith,  for  which  he  was  entitled  to  be  paid,  that  that  would  be 
larceny;  and  if  they  were  satisfied  that  this  had  been  so  done  by  Manning  in  pnrsa- 
anoe  of  previous  arrangement  between  him  and  Smith,  that  Smith,  though  absent 
vrben  the  bags  were  so  removed,  would  be  an  accessory  before  the  fact  to  the 
larceny;  and  the  jury  having,  found  that  the  bags  had  been  so  removed  for  the  pur- 
pose, and  with  the  intent  aforesaid,  and  that  the  same  had  been  done  in  pursuance 
of  a  preyiouB  arrangement  between  him  and  Smith,  and  haying  found  both  guilty  j 
it  was  held,  upon  a  case  reserved,  that  the  direction  to  the  jury  was  right,  and  that 
both  prisoners  had  been  properly  convicted.  (A;) 

On  an  indictment  for  stealing  fat  it  appeared  that  the  prisoner  *was  a  ser-  r^si  go 
vant  of  the  prosecutor,  who  was  a  tallow-chandler.  The  prosecutor,  enter-  ^ 
taining  some  suspicion,  marked  a  quantity  of  fat,  which  was  in  a  room  above  his 
candle  room.  In  the  latter  room  was  a  pair  of  scales  used  in  weighing  the  fat  the 
prosecutor  bought  for  the  purpose  of  his  trade.  When  the  prisoner  went  to  dinner 
there  was  no  tat  in  the  scales,  and  the  warehouse  was  locked.  The  prisoner  're- 
turned and  asked  for  the  keys  of  the  warehouse,  and  went  in,  taking  nothing  in 
with  him.  J  n  a  short  time  he  returned  the  keys  to  the  prosecutor  and  went  away. 
The  prosecutor  then  went  into  (the  room  over)  the  candle  room,  and  found  that  all 
the  iat  he  had  marked  had  been  removed,  put  into  a  bug,  and  placed  in  the  scales  in 
the  candle  room.  The  prosecutor  then  went  into  the  street  and  met  one  Wilson 
and  the  prisoner.  The  latter  on  being  asked  where  the  fat  came  from  that  was  in 
the  scales,  said  it  belonged  to  a  butcher  named  Robinson ;  and  Wilson,  in  the  pri- 
Boner's  presence,  stated  that  he  had  come  to  weigh  the  fat,  which  he  had  brought 
from  Bobinson's.  The  prosecutor  told  Wilson  he  would  not  pay  him  for  the  fat 
until  he  had  seen  Robinson,  and  left  the  warehouse  for  that  purpose.  Wilson  and 
the  prisoner  then  ran  away.  The  jury  were  directed  that  if  they  were  satisfied  that 
the  prisoner  removed  the  fat  from  the  upper  room  to  the  candle  room,  and  placed  it 
in  the  scales  with  the  intention  of  selling  it  to  the  prosecutor  as  fat  •  belonging  to 
fiobinson,  and  with  the  intention  of  appropriating  the  proceeds  to  his  own  use,  the 
offence  amounted  to  larceny.  The  jury  convicted,  and  upon  a  case  reserved,  the 
judges  were  all  of  opinion  that  the  o£fence  was  larceny.  The  prisoner  took  the  fat 
intending  to  deal  with  it  as  his  own ;  to  treat  it  as  the  property  of  the  alleged 
vendor.  The  intention  was  that  the  fat  should  never  revert  to  the  owner  as  his  own 
property  except  by  sale.  It  was,  therefore,  severed  from  the  owner  completely, 
unless  he  chose  to  buy  back  what  was  in  truth  his  property.  The  only  question 
attempted  to  be  raised  here  was  as  to  the  animtts  furandi^  the  intent  to  deprive  the 
owner  of  his  property.  What  better  proof  could  there  be  of  such  intent  than  the 
afsertion  of  such  a  right  of  ownership  by  the  prisoner  as  to  entitle  him  to  sell  it  *i{V) 

{k)  Reg.  e.  Manning,  Dears.  C.  G.  21. 

{})  Reg.  V.  Hall,  1  Den.  G.  G.  381 ;  2  G.  &  K.  947  (61  B.  G.  L.  R.).    In  the  coarse  of  the 
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The  prisoner  was  indicted  for  stealing  three  railway  tickets  and  three  pieces  of 
paste-board,  laid  in  one  count  as  the  property  of  the  London  and  North- Wester n 
Kail  way  Company,  and  in  another  as  that  of  the  station-master  at  a  station.  The 
prisoner  went  into  the  ticket-office  at  the  station,  took  out  three  first-class  tickets  for 
the  journey  iix)m  that  station  to  York,  and  stamped  them  in  the  machine  for 
February  8.  The  last  train  on  that  day  for  York  had  gone,  and  the  priaoaer  in 
Tain  tried  to  restamp  the  tickets  with  another  date.  Tickets  stamped  for  one  day 
might' be  restamped  for  another  day,  and  so  rendered  availal^e.  It  was  objected 
that  there  was  no  such  absolute  taking  away  without  an  iDtention  to  restore  as  to 
constitute  the  offence  of  larceny ;  but  Patteson,  J.,  held  that  it  was  a  question  for 
^18^1  ^^^  i^^Jf  whether  the  prisoner  took  the  ^tickets  with  an  intention  to  convert 
-I  them  to  his  own  use  and  defraud  the  Company  of  them;  and  told  the  jury 
that  if  the  prisoner  took  the  tickets  with  intent  to  use  them  for  his  own  purposes, 
whether  to  give  to  friends,  or  to  sell  them,  or  to  travel  by  means  of  them,  it  would 
not  be  the  less  larceny,  though  they  were  to  be  ultimately  returned  to  the  Company 
at  the  end  of  the  journey. (m) 

Where  it  appeajred  that  a  mare  was  missed,  and  the  next  day  the  prisoner  said 
that  if  the  prosecutor  would  get  the  agent  to  pay  the  prisoner  £S  or  £9,  some  of 
the  neighbors  would  go  and  iind  the  mare,  and  that  unless  the  matter  was  settled, 
the  mare  would  be  removed  a  day's  journey ;  and  thereupon  it  was  agreed  by  the 
prosecutor's  son  to  give  the  prisoner  £12,  as  he  could  not  get  the  mure  otherwise, 
and  ultimately  the  prosecutor  paid  £6,  and  the  mare  afterwards  was  returned  ;  the 
jury  were  told  that  if  the  prisoner  had  got  some  person  to  take  away  the  mare  with 
the  intention  of  obliging  the  prosecutor  to  pay  him  a  sum  of  money  for  the  return 
of  the  mare,  which  in  fact  he  knew  he  had  no  claim  for,  it  was  a  felonious  stealing 
of  the  mare,  and  they  convicted  the  prisoner ;  and,  upon  a  case  reserved,  on  the 
question  whether  the  direction  to  the  jury  was  correct,  it  was  held  that  the  con- 
viction was  right,  and  that  the  jury  were  right  in  their  finding,  as  there  was 
evidence  to  justify  such  a  finding. (n) 

A  taking  of  another's  property  may  also  be  by  mistake,  arising  from  heedlessness 
or  accident,  in  which  the  animu$  furandi  has  no  part.  Thos,  if  the  sheep  of  A. 
stray  from  his  flock  to  the  flock  of  B.,  and  B.  drive  them  along  with  his  own  flock, 
and,  by  mistake,  without  knowing  or  taking  heed  of  the  difference,  shear  them,  it  is 
no  felony.  But  if  B.  knew  them  to  be  the  sheep  of  another  person,  and  tried  to 
conceal  that  fact ;  if,  fi)r  instance,  finding  another's  mark  upon  them,  he  defaced  it, 
and  put  his  own  mark  upon  them,  this  would  be  evidence  of  felony  (o)  And  a  like 
conclusion  may  be  drawn,  where  a  party  having  possession  of  another's  property, 
appears  desirous  of  concealing  it,  or  of  preventing  the  inspection  of  the  owner,  or 
of  any  person  who  may  make  the  discovery;  or  where,  being  asked,  he  denies 
having  the  property,  though  it  is  clear  that  he  knew  of  its  being  in  his  possession. 
On  the  other  hand,  a  mode  of  conduct  of  a  different  description  in  these  several 
respects  will  be  evidence  to  rebut  any  felonious  intent. (^) 

The  circumstances  of  the  goods  being  taken  on  a  claim  of  right  may  also 
negative  any  animtia  Jnrandi.  in  one  instance,  indeed,  a  man  may  be  guilty  of 
felony  in  taking  his  own  goods ',  namely,  where,  having  bailed  them  to  another 
person,  he  afterwards  steals  them  from  such  person  in  order  to  charge  him  for  them 
in  an  action,  or  robs  the  other  person  of  them  in  order  to  charge  the  hundred. ^i^)^ 

argument,  Coleridge,  J.,  asked,  "  If  A.  takes  the  horse  of  B.  wrongfully,  keeps  it  a  month, 
disguises  it,  and  then  sells  it  back  to  B.  as  a  new  horse,  is  that  larceny?''  It  was  an- 
swered, No.  Alderson,  B. :  **  Then,  if  a  man  stole  (took)  a  bank-note,  and  brought  it  to 
the  owner  to  be  changed,  it  would  be  no  larceny." 

(m)  Reg.  V.  Beecham,  6  Cox  C.  G.  181.  Patteson,  J.,  also  held  that  the  station-master 
had  no  property  in  the  tickets.  See  Reg.  v.  Boulton,  1  Den.  G.  G.  508,  pott,  ^^FaUe  .fVe- 
teneetJ^ 

(n)  Reg.  V,  O'Donnell,  7  Goz  G.  G.  337.  This  decision  was  in  Ireland.  See  the  case, 
poBi. 

(p)  1  Hale  506,  507.  {p)  2  East  P.  G.  c.  16,  8.  97,  p.  661. 

\q)  1  Hale  513;  2  Bast  P.  G.  c.  16,  s.  95,  p.  659;  3  Inst.  110. 

^  Palmer  v.  People,  10  Wend.  165. 
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But  regularly  a  man  cannot  commit  felony  of  goods  wherein  he  has  a  property. 
Thus,  if  A.  take  away  the  trees  of  B.,  and  cat  them  into  boards ;  or,  if  A.  take  the 
cloth  of  B.  and  make  it  into  a  doublet;  B.  may  take  the  boards  or  the  cloth,  and 
*it  will  not  be  felony.(r)     So  if  A.  take  the  hay  or  corn  of  B.,  and  mingle  r^i  g^ 
it  with  his  own  heap  or  cock,  or  take  B/s  cloth,  and  embroider  it ;  B.  may  ^ 
retake  the  whole  heap  of  corn  or  cock  of  hay  (at  least  so  much  of  them  as  cannot 
be  easily  distinguished  from  his  own),  and  the  garment  with  the  embroidery ;  and 
sach  retaking  will  be  no  felony. («)     If  goods  be  taken  on  a  claim  of  right  or  • 
property  in  them,  it  will  be  no  felony ;  at  the  same  time  it  is  a  matter  of  evidence  * 
^  whether  they  were  bond  fide  so  taken,  or  whether  they  were  not  taken  from  the  ^ 
'  person  actually  possessing  them,  with  a  thievish  and  felonious  intent.     And,  there- 
(  fore,  obtaining  possession  of  goods  by  a  fraudulent  claim  of  right,  or  by  a  fraudulent 
'  pretence  of  law,  and  then  running  away  with  them,  would  be  a  ielony.(^)*  ^ 

Where  a  keeper  found  snares,  which  had  been  set  by  the  prisoner,  with  game  in  • 
them,  and  took  the  game  and  snares  for  the  use  of  the  lord  of  the  manor,  and  the 
prisoner  demanded  them  with  menaces,  and  the  keeper  thereon  gave  them  up ;  it 
was  left  to  the  jury  to  say,  whether  the  prisoner  acted  under  a  bond  fide  imprefesion 
that  he  was  only  getting  back  the  possession  of  his  own  property ;  lor  although  he 
might  be  liable  for  a  trespass,  yet,  if  he  demanded  them  under  a  bond  fide  belief 
that  he  was  entitled  to  them  as  his  property,  he  would  not  be  guilty  of  larceny.(t£) 

If  the  owner  of  land  upon  which  a  horse  has  strayed  take  the  horse  damage 
fecuant^  or  if  the  lord  of  a  manor  seize  a  horse  as  an  estray,  though  perchance  he 
has  no  title  so  to  do,  yet  as  the  act  is  not  done  felleo  ammoj  it  will  not  be 
felony.(t;)  But  any  act  of  tlus  kind  is  open  to  proof  of  a  felonious  intention ;  so 
that  if  new  marks  are  given  to  the  horse  to  disguise  him,  or  his  old  marks  are 
altered,  these  will  be  considered  as  presumptive  circumstances  of  a  thievish  intent.(to) 
In  a  case  where,  after  a  seizure  of  uncustomed  goods,  some  persons  broke  at 
night  into  the  house  where  they  were  deposited,  with  a  design  to  retake  them  for 
the  benefit  of  the  former  owner,  it  was  holden  that  any  presumption  of  a  felonious 
intent  to  steal,  as  laid  in  the  indictment  (which  was  for  a  burglary j,  was  rebutted  by 
the  fact  which  the  jury  found,  namely,  that  the  prisoners  intended  to  retake  the 
goods  on  the  behalf  of  their  former  owner. (x) 

The  following  observations  on  the  subject  of  a  felonious  taking  of  corn  by 
gleanmg,  are  made  in  a  modern  work,  in  which  much  useful  matter  is  collected : — 
*^  An  idea  very  universally  prevails  among  the  lower  classes  of  the  community,  that 
they  have  a  right  to  glean,  that  is,  to  take  from  off  the  land  the  corn  that  remains 

(r)  IHale  513. 

(f )  Ibid. ;  2  East  P.  G.  c.  16,  s.  95,  p.  659. 

(t)  3  Burn's  J.  D.  &  W.  414,  citing  1  Hale  507;  1  Hawk.  c.  33,  s.  8 ;  Farre's  case,  Kel.  43. 
(v)  Rex  V.  Hall,  MS.,  0.  S.  6  ,  and  3  C.  &  P.  409  (14  E.  G.  L.  R.),  Vaughan,  B.    See  this 
and  other  cases,  ante,  p.  105,  and  sae  Rex  v.  Halloway,  5  G.  &  P.  524  (24  &,  G.  L.  R.). 
(v)  I  Hale  506,  509.  (w)  2  East  P.  G.  c.  16,  s.  95,  p.  659. 

(z)  Rex  0.  Knight,  2  East  P.  G.  c.  15,  s.  22,  p.  510,  and  c.  16,  a.  95,  p.  659. 


^  Evidence  offered  by  a  prisoner  of  his  assertion  of  a  claim  to  property  stolen,  when  he 
wag  arrested,  cannot  be  received — such  a  claim  must  be  asserted  before  or  at  the  taking, 
to  enable  ihe  defendant  to  give  evidence  of  his  own  declaration  ;  and  the  bona  fides  uf  the 
assertioB  is  for  the  consideration  of  the  jury  :  State  v.  Wisdom,  8  Port.  511.  A  defendant 
indicted  for  larceny,  in  whose  possession  a  portion  ot  the  cargo  of  a  vessel  is  found,  under 
circomst&ncea  which,  if  unexplained,  would  authorize  a  jury  to  presume  a  felonious  taking 
by  him,  is  not  entitled  in  order  to  negative  the  inference  of  an  intent  to  steal,  to  give  evi- 
dence of  a  custom  for  the  officers  of  vessels  to  appropriate  a  small  part  of  the  cargo  to 
themselves,  or  to  prove  that  instances  had  occurred  in  which  the  mates  of  vessels  under 
a  claim  of  right  had  appropriated  to  themselves  parts  of  the  cargoes  in  their  possession. 
Such  evidence  is  inadmissible,  because  the  custom  which  it  purports  to  prove,  is  wanting 
in  the  elements  of  a  legal  custom  and  cannot  be  sustained  as  such,  and  if  proved  would 
only  be  applicable  to  the  officers  of  the  vessel :  Gommonwealth  v.  Downe,  1  Gush.  5. 

For  other  cases  of  claim  of  right:  State  v.  Deal,  64  N.  G.  270;  Severance  v.  Garr,  43 
N.  H.  65 ;  Comm.  v.  Stebbins,  8  Gray  492  ;  State  v.  Bond,  8  Glark  540.  Where  a  bank  bill 
is  delivered  to  a  party  to  procure  change  and  he  appropriates  it,  it  is  larceny ;  and  it  is 
no  defence  that  the  owner  of  the  bill  owed  him  a  certain  sum,  which  he  intended  to  pay 
him  out  of  the  proceeds  of  that  particular  bill :  Farrell  v.  People,  16  111.  506. 
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thereon  after  the  harvest  has  heen  gotten  in ;  than  which  notion  nothing  can  he 
more  erroneous.     By  custom,  indeed,  such  a  right  may  possibly  in  some  particular 
places  exist;  and  the  laudable  kindness  of  tenants  generally  induces  them  to  permit 
*1f)^l  the  poor  to  collect  the  com  they  have  left  upon  the  land,  and  to  appropriate 
^  it  to  their  *own  use.     As  a  right,  however,  it  has  no  more  existence  than 
a  right  to  take  the  tenant's  furniture  from  out  of  his  messuage,  and  the  pillage  in 
the  one  case  is  as  much  felony  as  the  plunder  would  be  in  the  other :  for  the  act  is 
not  simply  a  trespass,  but  a  felony :  and  the  compiler  well  remembers  a  conyiction 
at  the  Old  Bailey,  on  an  indictment  found  for  the  exercise  of  this  supposed  right.     The 
parties  were  tried  before  Mr.  J.  Rooke  (if  he  mistake  not)  about  six  years  ago."(y) 
But  upon  this  it  is  submitted,  that  though  the  right  to  take  corn  by  gleaning  has 
no  existence,  except  possibly  by  custom  in  some  particular  places,(2)  such  a  taking 
will  not  necessarily  amount  to  a  felony.     Undoubtedly  it  will  be  an  act  open,  like 
other  acts  of  trespass  which  have  been  mentioned,  to  proof  of  a  felonious  intention, 
upon  which  it  is  peculiarly  the  province  of  the  jury  to  determine ;  but  it  can  hardly 
be  contended  that  such  taking  will  amount  to  larcecy,  if  it  should  appear  to  have 
been  merely  a  taking  of  the  corn  left  on  the  ground  after  the  crop  had  been  car- 
ried, and  to  have  been  done  openly,  under  a  claim  of  right  not  altogether  without 
color,  though  not  capable  of  being  established  by  proof,  or  to  have  been  done  under 
an  apparent  sanction,  arising  from  former  similar  acts  of  the  same  individual,  or  of 
others  in  the  neighborhood,  having  been  allowed  by  the  occupier  of  the  land. 
.         It  has  been  observed,  with  rei<pect  to  cases  where  goods  have  been  taken  on  a 
'      claim  of  right,  that  if  there  be  any  fair  pretence  of  property  or  right  of  the  pri- 
.         soner,  or  if  it  be  brought  into  doubt  at  all,  the  Court  will  direct  an  acquittal ;  as  it 
^        is  not  fit  that  such  disputes  should  be  settled  in  a  manner  to  bring  men's  lives  into 
^1      jeopardy. (a)     The  master  of  a  Prussian  vessel,  captured  by  a  British  ship,  and  car- 
ried into  the  port  of  Weymouth,  was  held  not  to  be  guilty  of  larceny  in  taking 
goods  from  the  vessel  under  the  particular  circumstances ;  there  being  no  evidence 
that  he  took  them  for  the  purpose  of  converting  them  to  his  own  private  use.(&) 

There  is  one  case  in  which  it  has  been  holden,  that  the' taking  will  not  amount  to 
a  larceny,  though  it  be  accompanied  with  the  animits  furandi ;  namely,  where  the 
taking  is  by  a  finding  of  the  property.  Thus,  it  is  laid  down  in  the  books,  that  if 
one  lose  his  goods,  and  another  find  them,  though  he  convert  them,  ammo  /urandi, 
to  his  own  use,  yet  it  is  no  larceny,  for  the  first  taking  was  lawful. (c)  And  agiun  : 
if  A.  find  the  purse  of  B.  in  the  highway,  and  take  it  and  carry  it  away,  with  all 
the  circumstances  that  usually  prove  the  animtu  furandi^  as  denying  it,  or  secreting 
it,  yet  it  is  not  felony,  (c?)  But  though,  where  the  particular  circumstances  of  any 
case  furnish  a  presumption  of  an  intended  dereliction  of  treasure  trove,  or  waif,  or 
stray,  on  the  part  of  the  owner,  no  larceny  can  be  committed  by  taking  them  before 
seizure  by  the  lord ;  yet,  in  other  cases  the  doctrine  of  a  taking  by  finding  must  be 
*1  fifil  ^^°^^^^  yMi  great  limitation,  and  must  be  understood  *to  apply  only  where 
^  the  finder  really  believes  the  goods  to  have  been  lost  by  the  owner,  and  does 
not  color  a  felonious  taking  under  such  a  preteno6.(e)  It  will  not  avail,  therefore, 
where  a  man's  goods  being  in  a  place  in  which  ordinarily  and  lawfully  they  are  or 
may  be  placed,  a  person  takes  them  ammo  /urandi.{/)  If,  therefore,  a  man's 
horse  be  going  in  his  ground,  or  upon  his  common,  and  a  person  takes  it  animo 
fwrandi^  it  is  no  finding,  but  felony. (^)  So  if  the  horse  stray  into  a  neighbor's 
ground  or  common,  it  is  felony  in  him  that  so  takes  him.(A)  And  where  a  prisoner 
found  a  horse  straying  on  a  public  road,  and  a  doubt  was  suggested,  whether  a  per- 
son appropriating  a  horse  to  his  own  use,  under  such  circumstances,  could  be  guilty 
of  a  felony ;  Hullock,  B.,  said,  *'  I  will  not  say  it  would  not  be  felony ;  I  think  it 

fy)  Woodf.  Landlord  and  Tenant,  chap.  iz.  p.  242  (ed.  1814). 
z)  Steel  r.  Houghton  and  Wife,  1  Hen.  Black.  51 ;  Rez.9.  Price,  4  Burr.  1925. 
)  2  East  P.  C.  c.  16,  a.  95,  p.  659.  {h)  Rex  o.  Van-Muyen,  (I.  &  R.  118. 

)  3  Inst.  108 ;  1  Hawk.  P.  C.  c.  33,  8.  2 ;  Bac.  Ab.  tit.  FrUony  (C). 
^)  1  Hale  506. 
\t)  1  Hale  506  ;  2  East  P.  0.  c.  16,  s.  99,  p.  664.    See  Buckley  o.  Grose,  3  B.  &  S.  566 
(113  B,  0.  L.  R). 


(/)  1  Hale  506.  {a)  1  Hale  506. 

(A)  Ibid.;      ~ 


2  East  P.  0.  0.  16,  B.  99,  p.  664. 
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woald."(i)  So  where,  upon  an  indictment  for  stealing  a  ewe  and  a  lamb,  it  appeared 
that  the  prosecator'tt  flock  of  sheep  had  strayed  through  a  gap  into  a  road,  and  had 
all  been  recovered  except  the  ewe  and  lamb  mentioned  in  the  indictment,  which 
were  afterwards  seen  grazing  in  a  green  lane,  along  which  the  prisoner  was  seen 
driving  some  sheep,  and  the  prisoner  some  days  afterwards  sold  the  ewe  and  the 
lamb  about  ten  miles  from  the  place ;  Cresswell,  J.,  told  the  jury  that  if  a  person 
find  an  animal  straying  in  a  road,  and  take  it  with  intent  to  dispose  of  it  to  his  own 
use,  it  is  a  larceny  j  and  that  in  this  case  the  question  for  their  consideration  was, 
whether  the  prisoner  so  took  the  ewe  and  the  lamb,  or  whether  they  got  mixed  with 
the  sheep  he  was  driving,  and  he  took  them  away  by  mistake.(y)  And,  even  if  the 
place  where  the  goods  are  found  is  not  one  in  which  ordinarily  they  would  be  depos- 
ited, drcumstanoes  may  show  the  taking  to  have  been  felonious.  Thus,  if  a  man 
should  hide  a  purse  of  money  in  a  corn-mow,  and  his  servant  finding  it  should  take 
part  of  it,  the  taking  will  be  felony,  if  it  appear  by  circumstances  that  the  servant 
knew  that  his  master  laid  it  there ;  but  in  such  a  case  it  would  be  required  that  the 
circumstances  should  be  pregnant,  otherwise  it  might  reasonably  be  interpreted  to 
be  a  bare  finding,  on  account  of  the  place  being  so  unusual  for  such  a  depo8it.(A;)> 

The  following  cases  also  further  show  that  the  taking  animo  furandi  of  goods 
which  have  been  found  by  the  party  may  amount  to  larceny.  A  gentleman  leil  a 
trnnk  in  a  hackney  ooach,  and  the  coachman  took  and  converted  it  to  his  own  use. 
Thi^  was  holden  to  be  felony,  on  the  ground  that  the  coachman  must  have  known 
where  he  took  up  the  gentleman  and  his  trunk,  and  where  he  set  him  down  ;  and 
that  he  ought  therefore  to  have  restored  it  to  him.(/)  So  where  the  prisoner  was 
indicted  for  stealing  a  box,  containing  a  quantity  of  wearing  apparel  and  two  bonds, 
and  it  appeared  that  he  was  a  hackney  coachman,  and  that  he  took  up  the  prosecu- 

(t)  Hutchinson's  case,  1  Lewin  195. 

(J)  Reg.  V.  Cookf  Gloucester  Spring  Ass.  1842,  MS.,  C  S.  G.  If  the  sheep  of  A.  stray 
from  the  flock  of  A.  into  the  flock  of  B.,  and  B.  dri?es  them  along  with  his  flock,  or  by 
pure  mistake  shears  him,  this  is  not  a  felony  ;  but  if  he  know  it  to  be  another's  and  mark 
it  with  bis  marks,  this  is  an  evidence  of  a  felony  :  1  Hale  507. 

[k)  1  Hale  607. 

(/)  Lamb's  case,  2  East  P.  G.  c.  16,  a.  99,  p.  664. 

^  Lost  property  cannot  be  the  subject  of  larceny.  A.  placed  his  pocket-book  upon  the 
table  of  a  barber-shop,  there  to  remain  till  he  could  get  a  bank  bill  changed,  and  on  leav- 
ing the  shop  he  forgot  to  take  his  pocket-book,  but  on  missing  it  he  immediately  recol- 
lected that  he  had  left  it  at  the  barber's  shop :  Heldy  that  this  pocket-book,  at  the  time  it 
was  left,  was  not  **  lost  property"  in  the  sense  used  in  the  law  books,  and  was  the  subject 
of  larceny  :  Lawrence  v.  State,  I  Humph.  228.  If  a  person  finds  a  trunk  or  other  article 
of  personal  property.in  the  highway  and  converts  the  same  to  his  own  use,  not  knowing 
the  owner,  he  is  not  guilty  of  larceny  ;  but  aUterj  if  he  knows  the  owner  or  has  the  means 
of  identifying  him,  by  marks  on  the  property  which  he  understands  at  the  time  of  finding  : 
Lane  v  People,  5  Gilm.  305.  The  finder  of  lost  pioperty,  which  has  no  marks  upon  it  by 
which  the  owner  can  be  ascertained,  is  not  guilty  of  larceny,  though  he  takes  it  animo 
furandi:  State  v.  Conway,  18  Mo.  321.  When  the  personal  property  of  one  is,  through  in- 
advertence, left  in  the  possession  of  another,  and  the  latter  animo  furandi  conceals  it,  he  is 
Kuilty  of  larceny  ;  knowing  it  to  be  the  property  of  another,  his  possession  will  not  pro- 
tect him  from  the  charge  of  felony:  People  v.  M'Garren,  17  Wend.  460.  It  teems  that 
where  property  is  found  in  the  highway,  and  the  finder  knows  the  owner,  or  there  be  any 
mark  upon  it  by  which  the  owner  may  be  ascertained,  and  the  finder,  instead  of  restoring 
it,  converts  it  to  his  own  use,  such  conversion  will  constitute  a  felonious  taking :  Ibid. 
Where  property  (e.  ff,  a  pocket-book  containing  bank  bills)  with  no  mark  about  it  indicat- 
ing the  owner,  was  lost  and  found  in  the  highway,  and  there  was  no  evidence  to  show 
that  the  finder  at  the  time  knew  who  the  owner  was :  heldy  that  he  could  not  be  convicted 
of  larceny,  though  he  fraudulently  and  with  intent  to  convert  the  property  to  his  own  use 
concealed  the  same  immediately  afterwards  :  People  v.  Cogdell,  1  Hill  94.  The  finder  of 
lost  goods,  who  takes  possession  of  them,  not  intending  to  steal  them,  at  the  time  of  the 
original  taking,  is  not  rendered  guilty  of  larceny,  by  any  subsequent  felonious  intention  to 
convert  them  to  his  own  use  :  Ransam  v.  State,  22  Conn.  153. 

For  other  cases  of  finding  lost  property,  see  Hunt  v.  Comm.,  13  Gratt.  757  ;  People  v. 
Swan,  1  Parker  C.  R,  9  ;  People  v.  Anderson,  14  Johns.  294;  Janner's  case,  14  Gratt.  635 ; 
State  r.  Marten,  28  Mo.  530  ;  State  v.  Cummings,  33  Conn.  260;  State  v.  Taylor,  25  Iowa 
273 ;  People  v.  Kaatz,  3  Parker  C.  R.  129 ;  Pyland  v.  State,  4  Sneed  357  ;  State  v.  M'Cann, 
19  Mo.  249 ;  Pritchett  v.  State,  2  Sneed  285. 
VOL.  II. — 9 
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*1671  ^^  ^^^  several  trankB  and  packages,  amongst  which  was  ^the  box  in  qnes- 
^  tion,  at  an  hotel  in  the  Adelphi,  and  set  him  down  in  Orchard  Street,  Fort- 
man  Square,  where  all  the  articles  were  taken  out  of  the  coach  by  the  prisoner  and 
the  prosecutor's  servant,  except  this  box,  which  was  corded,  and  had  been  deposited 
under  the  seat  of  the  coach.  The  prisoner  received  his  fare  and  drove  away,  after 
which,  in  a  few  minutes,  the  box  was  missed ;  but  the  prisoner  and  the  coach  were 
quite  gone ;  and  it  was  not  till  several  days  had  elapsed,  and  ailer  handbills  had 
been  dispersed  and  advertisements  inserted  in  the  public  prints,  offering  a  reward 
to  any  person  who  should  bring  home  the  box,  that  the  prisoner  was  apprehended. 
The  box  was  then  found  at  the  house  of  a  Jew,  to  which  the  prisoner  said  he  had 
taken  it :  but  it  was  uncorded,  the  hasps  of  it  were  forced  off,  and  it  contained  only 
a  part  of  the  property  which  was  in  it  when  it  was  lost,  the  two  bonds,  and  several 
of  the  articles  mentioned  in  the  indictment,  having  been  taken  away.  The  case 
was  left  to  the  jury,  to  consider  whether  they  were  satisfied  that  the  prboner  had 
uncorded  the  box,  not  merely  from  a  natural,  though  idle  curiosity,  but  with  an  in- 
tention to  embezzle  some  part  of  its  contents ;  and  they  were  of  opinion  that  he  un- 
corded the  box  and  destroyed  the  papers  with  an  intent  to  embezzle  the  goods  found 
in  the  box.  They  accordingly  found  him  guilty  ;  and,  on  a  case  reserved,  a  majority 
of  the  judges  were  of  opinion  that  the  conviction  was  proper  (m) 

Another  case  of  a  larceny  by  a  hackney  coachman  of  a  parcel  lefl  in  his  coach 
may  be  here  mentioned,  though  the  circumstances  of  it  appear  to  have  left  but 
little  room  for  the  defence  that  the  prisoner  obtained  the  goods  by  finding.  The 
prisoner  was  indicted  for  stealing  a  parcel  of  calico,  and  other  articles  the  property 
of  Sarah  Dixon.  The  prosecutrix  hired  him  to  drive  her  from  her  house  to  a  linen- 
draper's  shop,  where  she  purchased  the  articles  named  in  the  indictment ;  which 
were  tied  up  in  a  parcel,  and  put  into  the  coach.  The  prisoner  then  drove  the 
prosecutrix  back  to  her  house ;  and,  on  getting  out  of  the  coach,  she  ordered  him 
to  give  the  parcel  to  her  servant ;  but  this  he  neglected  to  do.  The  prosecutrix 
went  into  the  parlor  of  her  house ;  but  returned  very  shortly  to  the  street-door  and 
paid  the  coachman  his  fare;  upon  which  he  drove  away.  Upon  the  loss  of  the 
things  being  discovered,  they  were  advertised,  and  a  reward  offered  to  any  person 
who  should  restore  them ;  but  without  effect.  A  few  days  afterwards  the  prose- 
cutrix met  the  prisoner ;  but  he  denied  all  knowledge  of  her  person,  or  of  the  things, 
or  of  his  ever  having  had  such  a  fare,  and  said  that  he  had  only  driven  the  coach 
two  days.  The  parcel,  however,  was  traced  to  the  prisoner's  possession,  and  it  ap- 
peared that  it  had  been  opened,  and  three  yards  taken  off  from  the  piece  of  calico. 
The  prisoner  in  his  defence  acknowledged  that  he  had  driven  the  prosecutrix  from 
her  house  to  the  linendraper's  and  back  again  ;  but  he  denied  that  she  ever  desired 
him  to  deliver  the  parcel  to  her  servant.  Upon  this  evidence  the  prisoner  was  con- 
victed, (n) 

*1B81  ^^  where  on  an  indictment  for  larceny,  it  appeared  that  a  ^dressing-case 
-^  had  been  lost  out  of  a  railway  carriage  during  a  journey,  and  the  prisoner,  a 
servant  of  the  Company,  had  said  that  he  had  found  it  in  a  first-class  carriage  on 
the  arrival  of  the  train  at  one  of  the  stations  on  the  line ;  Williams,  J.,  told  the  jury 
that  there  was  no  pretence  for  treating  this  as  a  case  of  lost  property.  It  was  the 
duty  of  the  prisoner,  if  he  found  such  an  article  left  by  a  passenger,  to  take  it  to 
the  station-house,  or  some  office  of  the  line.  It  was  absurd  to  say  that  this  case 
was  analogous  to  that  of  the  finder  of  lost  property.  It  was  nothing  like  lost 
property,  (o) 

Upon  an  indictment  for  larceny  of  a  purse  and  money,  it  appeared  that  the 
prosecutor,  in  making  a  purchase,  left  his  purse  on  the  prisoner's  stall  in  a  market, 
unperceived  by  either  of  them.  A  stranger  pointed  it  out  to  the  prisoner,  and  (sup- 
posing it  to  be  her  own)  reproved  her  carelessness.  She  put  the  purse  into  her 
pocket,  and  said,  "  Yes,  it  is  a  wonder  it  is  not  gone  before  this."  She  took  an 
early  opportunity  to  conceal  the  purse,  and,  on  the  prosecutor  returning  to  search 
for  it,  denied  all  knowledge  of  it.     The  jury  were  asked :  First,  Did  the  prisoner 

(m)  Wynne's  case,  1  Leach  413 ;  2  East  P.  C.  c.  16,  s  99,  p.  664,  Eyre,  B. 
in)  Sears's  case,  1  Leach  415,  Dote  (6),  Ash  hurst,  J. 
(o)  Reg.  V.  Pierce,  6  Cox  C.  C.  117. 
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take  ap  the  purse,  knowing  that  it  was  not  her  own,  and  intend  at  that  time  to  ap- 
propriate it  to  her  own  use  ?  Secondly,  Did  the  prisoner  know  who  was  the  owner 
of  the  purse  at  the  time  she  took  it?  The  jury  answered  the  former  question  in 
the  affirmative,  and  the  latter  in  the  negative,  and  thereupon  a  verdict  of  guilty 
was  recorded,  and  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right. 
Jervis,  C.  J.,  *'  If  there  had  been  any  evidence  that  the  purse  and  its  contents  were 
lost  property,  properly  so  speaking,  and  the  jury  had  so  found,  the  jury  ought  fur- 
ther to  have  been  asked  whether  the  prisoner  had  reasonable  means  of  finding  the 
owaer,  or  reasonably  believed  that  the  owner  could  not  be  found ;  but  there  is  in  this 
case  no  reason  for  supposing  that  the  property  was  lost  at  all,  or  that  the  prisoner 
thought  it  was  lost.  On  the  contrary,  the  owner  having  lefl  it  at  the  stall,  would 
Daiurally  return  for  it  when  he  missed  it.  There  is  a  clear  distinction  between 
property  lost  and  property  merely  mijtlaid,  put  down  and  lefl  by  mistake,  as  in  this 
case,  under  circumstances  which  would  enable  the  owner  to  know  the  place  where 
he  had  left  it,  and  to  which  he  would  naturally  return  fur  it.  The  question  as  to 
possession  by  finding,  therefore,  does  not  arise. 'Xi>) 

The  prisoner  was  charged  in  one  count  with  stealing,  and  in  another  with  receiv- 
ing, a  £10  Bank  of  England  note.     The  prosecutor  went  to  the  prisoner's  shop  to 
have  his  hair  cut,  which  was  done  by  the  prisoner,  and  the  prosecutor,  before  leav- 
ing the  shop,  bought  some  hair  oil.     When  he  went  to  the  shop  he  had,  in  a  clasped 
purse  in  the  pocket  of  his  great  coat  which  he  carried  on  his  arm,  two  £10  notes 
(one  of  them  the  subject  of  this  indictment),  and  some  gold.  *  He  folded  his  great 
<M>at,  and  laid  it  on  a  chair  whilst  his  hair  was  being  cut ;  and  he  paid  for  the  hair 
oil  from  the  purse  in  which  the  money  was.     Next  morning  he  missed  *the  p^^  /.^ 
J^IO  note,  returned  to  the  prisoner's  shop,  stated  to  the  prisoner  his  belief  *- 
that  he  had  lost  it  in  the  shop,  and  offered  him  a  reward  of  £3  if  he*  would  restore 
its.     The  prisoner  told  him  he  knew  nothing  of  the  note ;  but  in  his  statement  before 
the  magistrate,  he  explained  that  he  had  given  gold  for  the  note  the  same  day  that 
the  prosecutor  lost  it,  but  was  afraid  to  explain  this  to  the  prosecutor,  lest  he  should 
be  obliged  to  give  up  the  note  to  him.     Evidence  was  given  to  show  that  the  pri- 
soner had  given  gold  for  a  £10  note,  about  the  time  of  the  loss  by  the  prosecutor,  to 
a  man  in  the  shop  of  the  prisoner,  and  that  the  prisoner,  on  the  same  day  the  prose- 
cutor inquired  alter  the  note,  parted  with  it.     The  jury  found,  1st.  That  the  note 
was  dropped  by  the  prosecutor  in  the  shop,  and  that  the  prisoner  found  it  there. 
2dly.  That  the  prisoner  at  the  time  he  picked  up  the  note  did  not  know,  nor  had  he 
reasonable  means  of  knowing,  who  the  owner  was     3dly.  That  he  afterwards  ac- 
quired knowledge  of  who  the  owner  was,  and  afler  that  he  converted  the  note  to  his 
own  use.    4thly.  That  he  intended,  when  he  picked  up  the  note  in  the  shop,  to 
take  it  to  his  own  use,  and  deprive  the  owner  of  it,  whoever  the  owner  might  be. 
5thly.  That  the  prisoner  believed,  at  the  time  he  picked  up  the  note,  that  the 
owner  could  be  found.     And  upon  a  case  reserved,  it  was  held  that  the  prisoner 
was  guilty  of  larceny.     The  findings  of  the  jury  brought  the  case  clearly  within  the 
doctrines  laid  down  in  Reg.  v.  T kvrbom  ;{q)  for  unless  the  circumstances  of  the 
finding  are  such  that  the  finder  is  warranted  in  believing  that  the  goods  are  lost,  or 
that  the  owner  could  not  be  found,  it  is  larceny.     Here  the  note  was  lost  in  the 
sense  that  it  was  dropped  out  of  the  owner's  purse ;  but  it  was  not  lost  in  the  sense 
that  the  owner  did  not  know  where  to  find  it.     As  soon  as  the  owner  discovered  his 
loss,  he  went  at  once  to  the  shop  and  inquired  for  it.     Before  a  man  can  appropriate 
a  thing  innocently,  he  must  believe  it  to  be  lost  in  the  sense  that  the  owner  does  not 
know  where  to  find  it.(r) 

The  doctrine  as  to  a  felonious  taking  of  goods,  which  have  been  found  by  the 
party,  was  further  confirmed  in  two  other  cases.  In  the  first  of  these  oases  it  ap- 
peared that  a  pocket-book  containing  bank-notes  had  been  found  by  the  prisoner  in 
the  highway,  and  afterwards  converted  by  him  to  his  own  use )  upon  which  Law- 
rence, J.,  observed,  that  if  the  party  finding  property  in  such  manner  knows  the 
owner  of  it,  or  if  there  be  any  mark  upon  it  by  which  the  owner  can  bo  ascertained, 

{p)  Reg.  V,  West,  Dears.  G.  G.  402,  a.  d.  1854.  "  In  this  case  all  the  Goart  decided  was, 
that  the  property  was  not  lost  property,"  per  Parke,  B.,  in  Reg.  v.  Dixon,  infra, 

(q)  PoHf  p.  180.  (r)  Reg.  v.  Moore,  L.  &  G.  1,  a.d.  1861. 
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and  the  party,  instead  of  restoring  the  property,  converts  it  to  his  own  use,  such 
conversion  will  constitute  a  felonious  taking. (s)^  And  in  the  subsequent  case  the 
two  prisoners  (father  and  son)  were  convicted  of  stealing  a  bill  of  exchange,  upon 
evidence  of  their  having  found  and  converted  it  to  their  own  use,  by  endeavoring  to 
negotiate  it.  Oibbs,  J.,  told  the  jury,  that  it  was  the  duty  of  every  man  who  found 
the  property  of  another  to  use  all  diligence  to  find  the  owner,  and  not  to  conceal  the 
property  (which  was  actually  stealing  it),  and  appropriate  it  to  his  .own  U8e.(£)  And 
^.^^•^  in  a  recent  *case,  a  very  learned  judge  said,  *^  Suppose  a  person  finds  a  check 
-^  in  the  street,  and,  in  the  first  instance,  takes  it  up  merely  to  see  what  it  is ; 
if  afterwards  he  cashes  it,  and  appropriates  the  money  to  his  own  use,  that  is  a 
felony,  though  he  is  a  mere  finder  till  he  looks  at  it/'(^) 

Where,  upon  an  indictment  for  stealing  a  hat,  it  appeared  that  the  prosecutor, 
having  his  hat  knocked  off  by  some  one,  the  prisoner,  who  had  his  own  hat  on  his 
head,  picked  up  the  prosecutor's  hat,  and  carried  it  home;  Park,  J.  A.  J.,  said,  in 
summing  up,  '*  If  a  person  picks  up  a  thing,  when  he  knows  that  he  can  immedi- 
ately find  the  owner,  and,  instead  of  restoring  it  to  the  owner,  he  converts  it  to  his 
own  use,  this  is  felony. "(») 

If  a  servant  find  money  in  his  master's  house,  it  is  his  duty  to  inquire  of  his 
master  whether  it  is  his  money,  and  if,  instead  of  doing  so,  he  converts  the  money 
to  his  own  use,  he  is  guilty  of  larceny.  Upon  an  indictment  for  stealing  four  £5 
notes  in  the  dwelling-house  of  her  master,  it  appeared  that  the  prisoner,  when  asked 
by  her  master  what  slfe  had  done  with  the  money,  at  first  said,  she  had  not  seen  it, 
but  afterwards  said,  she  found  the  notes  in  the  passage  of  the  house ;  and  it  was  con- 
tended that,  if  that  statement  were  true,  the  prisoner  was  not  guilty  of  felony,  as 
their  being  in  the  passage  would  not  necessarily  lead  to  the  conclusion  that  the 
notes  were  her  master's  property,  and  she  might  have  supposed  that  they  were 
dropped  by  some  person,  who  had  come  to  the  house.  Park,  J.  A.  J.,  **  It  is  sug- 
gested that  this  .is  not  a  felony,  because  the  prisoner  might  have  found  the  notes  in 
the  passage.  What  passage!'  Why,  the  passage  of  her  master's  house.  What,  if 
I  drop  a  ring,  is  my  servant  to  take  it  away  ?"  After  referring  to  the  case  before 
i^-tfr-t-t  Lawrence,  J.^Cto)  the  learned  judge  proceeded,  *^  In  the  present  case,  there 
^  was  no  necessity  for  the  prisoner  to  keep  the  property  till  it  was  ^advertised ; 

(«)  Adod.,  cor.  Lawrence,  J  ,  Stafford  Sum.  Abb.  1804,  MS.  * 

[t)  Rex  V.  James  and  Barnabas  Walters,  cor.  Gibbs,  J.,  Warwick  Sum.  Ass.  1812. 

(tt)  Per  Parke,  B.,  Merry  v.  Green,  7  M.  &  W.  623.  In  Reg.  v,  Thurborn,  infraj  Parke,  B., 
with  reference  to  the  passage  in  the  text,  said,  **  It  is  quite  a  mistake  to  suppose,  as  Mr. 
Greaves  has  done,  that  I  meant  to  lay  down  the  proposition  in  the  general  terms  con- 
tained in  the  extract  from  the  report  of  the  case  in  7  M.  &  W.,  which,  taken  alone,  seems 
to  be  applicable  to  every  case  of  finding,  unmarked  as  well  as  marked,  property.  It- was 
merely  meant  to  apply  to  marked  property."  Now  the  very  words,  without  any  addition 
to  them,  were  inserted  in  the  last  and  are  retained  in  the  present  edition,  and  they  only 
apply  in  terms  to  a  check ;  and,  with  all  deference,  they  are  clearly  right  as  applicable 
to  every  check ;  for  a  check  must  at  least  have  the  name  of  the  drawer  and  drawee 
upon  it,  and  it  seems  perfectly  clear  that  any  person  who  finds  a  check,  bill  of  exchange, 
or  promissory  note,  and  converts  it  to  his  own  use,  is  guilty  of  larceny  ;  be  must  know  the 
owner  has  not  abondoned  such  valuable  property,  and  he  must  have  the  means,  by  the 
names  on  the  document,  of  finding  those  persons,  and  through  them  the  owner  of  the  check 
might  be  discovered;  and  if,  instead  of  tracing  out  these  persons,  he  converts  the  check 
to  his  own  use,  it  seems  plain  that  he  is  just  as  culpable  as  the  man  who  finds'  a  parcel 
with  a  name  on  it,  and  converts  it  to  his  own  use  without  any  inquiry  after  the  person 
named.  It  is  clear  that  Rex  v.  Walters,  supra^  is  a  direct  authority  in  support  of  that 
view,  and  I  placed  the  dictum  in  question  immediately  after  that  case,  because  it  was  in 
strict  accordance  with  it,  and  there  I  still  leave  it,  as  perfectly  correct  as  it  stands.  In 
Reg.  V.  Gardner,  L.  k  0.  243,  Pollock,  0.  B.,  said,  "  Any  one  who  could  read  would  know 
to  whom  the  check  belonged  ;*'  which  entirely  accords  with  the  view  taken  In  this  note. 
And  the  dictum  of  Parke,  B.,  in  Reg.  v.  Dixon,  post^  note  (a),  p.  185,  entirely  accords  also 
with  that  view.  It  is  well  to  add  that  Anon.,  9upra  («),  and  Reg.  v.  Walters,  though  not 
cited,  were  clearly  the  ground  on  which  the  judgment  in  Merry  v.  Green  was  framed,  and 
most  likely,  therefore,  the  dictum  in  question  was  uttered  with  reference  to  those  cases. 

(f)  Rex  V.  Pope,  6  0.  &  P.  346  (25  K.  C.  L.  R.). 

(w)  AntCy  note  («) 

1  Connecticut  v.  Warton,  9  Conn.  527 ;  contra^  Porter  o.  State,  Mart,  k  Yerg.  226. 
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for,  88^ she  found  it  in  her  master's  passage,  she  should  have  ascertained  whether  it 
was  her  master's ;  at  least^  she  should  have  asked  him  that  question/'(x) 

A  singular  case  occurred  at  no  very  distant  period,  of  a  conversion  with  a  felo- 
nious intent,  of  a  large  sum  of  money  found  in  a  bureau,  which  had  been  delivered 
to  a  carpenter  for  the  purpose  of  being  repaired.  The  point  arose  in  the  Court  of 
Chancery  upon  the  following  facts.  Ann  Cartwright  died  possessed  of  the  bureau, 
in  a  secret  part  of  which  she  had  concealed  nine  hundred  guineas  in  specie.  Afber 
ber  death,  Richard  Cartwright,  her  personal  representative,  lent  the  bureau  to  his 
brother  Henry ;  who  took  it  to  the  Last  Indies  and  brought  it  back,  without,  the 
contents  of  it  being  discovered.  It  was  then  sold  to  a  person  named  Dick  for  three 
guineas,  who  delivered  it  to  one  Green,  a  carpenter,  for  the  purpose  of  repairing  it. 
Green  employed  a  person  named  Hillingworth,  who  found  out  the  money.  Hilling- 
worth,  received  only  a  guinea  for  his  trouble;  but,  in  consequence  of  his  discovery, 
the  whole  sum  of  nine  hundred  guineas  was  secreted  by  Green,  by  Green's  wife,  and 
by  one  E.  Sharpe,  and  converted  to  their  own  use.  On  these  suggestions,  Cart- 
wright, the  personal  representative  of  the  original  owner  of  the  bureau,  filed  a  bill  of 
discovery  against  Green  and  his  wife,  and  Mrs.  Sharpe;  in  which  bill  Dick  joined, 
but  did  not  claim  any  of  the  money  on  his  own  account ;  and  the  defendants  de- 
murred to  the  bill  on  the  ground  that  an  answer  to  the  discovery  sought  might  sub- 
ject them  to  criminal  punishment.  After  the  argument  upon  this  demurrer,  the 
Lord  Chancellor  said,  that  the  real  question  was,  whether  the  bill  charged  a  f  lony, 
and  that  the  distinctions  upon  that  point  were  so  extremely  nice,  that  he  should  not 
trust  himself  to  say  anything  upon  them  until  he  had  seen  all  the  cases,  and  con- 
sulted some  of  the  judgei^.  Some  time  afterwards  his  Lordship  delivered  his  opinion, 
and  said,  "  I  have  looked  into  the  books,  and  hive  talked  with  some  of  the  judges 
and  others;  and  I  have  not  found  in  any  one  person  a  doubt  that  this  lb  a  felony. 
To  constitute  felony,  there  must  of  necessity,  be  a  felonious  taking.  Breach  of  trust 
will  not  do.  But  from  all  the  cases  in  Hawkins  there  is  no  doubt  that  this  bureau 
being  delivered  to  Green,  for  no  other  purpose  than  to  repair,  if  he  broke  open  any 
part  which  it  was  not  necessary  to  touch  for  the  purpose  of  repair,  with  an  intention 
to  take  and  appropriate  to  his  own  use  what  he  should  find,  that  is  a  felonious 
taking,  within  the  principle  of  all  modem  cases ;  as  not  being  warranted  by  the  pur- 
pose for  which  it  was  delivered.  If  a  pocket-book  containing  bank  notes  were  left 
in  the  pocket  of  a  *coat  sent  to  be  mended,  and  the  tailor  took  the  pocket-  r^i-ttj.y 
book  out  of  the  pocket,  and  the  notes  out  of  the  pocket-book,  there  is  not  the  ^ 
least  doubt  that  it  is  a  felony.  So,  if  the  pocket-book  was  lefb  in  a  hackney  coach, 
if  ten  people  were  in  the  coach  in  the  course  of  the  day,  and  the  coachman  did  not 
know  to  which  of  them  it  belonged,  he  acquires  it  by  finding  it  certainly  ;  but  not 
being  entrusted  with  it  for  the  purpose  of  opening  it,  that  is  felony,  according  to  the 
modem  cases.  There  is  a  vast  number  of  other  cases.  Those  with  whom  I  have 
conversed  upon  this  point,  who  are  of  very  high  authority,  have  no  doubt  upon 

Where  a  person  purchased  at  a  public  auction  a  bureau,  in  which  he  afterwards 
disoovjfred,  in  a  secret  drawer,  a  purse  containing  money,  which  he  appropriated  t> 
his  own  use,  and  at  the  time  of  the  sale  no  person  knew  that  the  bureau  contained 
anything  whatever,  it  was  held  that  if  the  buyer  had  express  notice  that  the  bureau 
alone,  and  not  its  contents,  if  any,  was  sold  to  him ;  or  if  he  had  no  reason  to  believe 

(7)  Reg.  V.  Kerr,  8  G.  A;  P.  176  (34  E.  G.  L.  R.),  Pari£,  J.  A.  J.  In  the  first  report  of 
the  Grim'mal  Law  GommissioDers  it  is  said,  ^^  The  intention  of  a  person  takinji^  property 
bj  finding  will  be  felonious  or  not  according  as  his  conduct  in  omitting  to  use  due  dili- 
gence to  discover  the  owner,  or  in  concealing  the  property,  or  in  other  circumstances, 
shows  that  in  the  taking  he  had  or  had  not  a  design  to  deprive  the  owner  altogether  of 
his  property."  But  this  position  seems  open  to  considerable  doubt,  as  it  entirely  omits 
any  reference  to  the  question  upon  which  cases  of  this  kind  seem  in  some  instances 
to  have  been  decided,  namely,  whether  at  the  time  the  chattel  was  found,  the  prisoner 
knew  or  had  the  means  of  ascertaining  to  whom  it  belonged.  The  case  of  Merry  v.  Green, 
tfi/rff,  is  a  strong  authority  to  show  that  the  conduct  of  the  party  at  the  time  of  the  find- 
ing, however  strongly  indicative  of  a  fraudulent  and  felonious  intent,  is  not  alone  suffi- 
cient to  make  the  conversion  of  the  property  to  his  own  use  a  felony.     G.  S.  G. 

(y)  Cartwright  v.  Green,  8  Yes.  405 ;  2  Leach  952. 
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that  anything  more  than  the  bureau  itself  was  sold,  the  abstraction  of  the  monej 
was  a  felonious  taking,  and  he  was  guilty  of  larceny  in  appropriating  it  to  his  own 
use ;  but  that  if  he  had  reasonable  ground  for  believing  that  he  bought  the  bureau 
with  its  contents,  if  any,  he  had  a  colorable  right  to  the  property,  and  it  was  not 
larceny.  To  trespass  f«>r  false  imprisonment,  the  defendants  pleaded  that  the  plain- 
tiffs stole  a  purse  containing  money,  the  property  of  one  Tunnicliffe,  and  that  they 
gave  him  in  charge  to  a  peace  officer  to  be  taken  before  a  ningistrate  to  be  examined 
concerning  the  premises. (2)  At  the  trial  it  appeared  that  at  a  sale  by  public  auc- 
tion, in  October,  the  plaintiff  purchased  at  the  sum  of  £1  6«.  an  old  secretary  or 
bureau,  the  property  of  Tunnicliffe :  the  plaintiff  kept  the  bureau  in  his  house,  and 
on  the  18th  of  November  following,  Garland,  a  carpenter's  apprentice,  while  doing 
some  repairs  at  the  bureau,  remarked  to  the  plaintiff  that  he  thought  there  were 
some  secret  drawers  in  it,  and  touching  a  spring  he  pulled  out  a  drawer,  which  con- 
tained some  writings ;  the  plaintiff  then  discovered  another  drawer,  in  which  was  a 
purse  containing  several  sovereigns  and  other  coins,  and  under  the  purse  a  quantity 
of  bank  notes.  Of  this  property  the  plaintiff  took  possession,  and  telling  Garland 
that  the  notes  were  bad,  he  opened  the  purse,  and  gave  him  one  of  the  sovereigns, 
at  the  same  time  charging  him  to  keep  the  matter  secret.  Garland  being  interro- 
gated by  his  parents  how  he  came  in  possession  of  the  sovereign,  the  transaction 
transpired ;  and  it  being  subsequently  discovered  that  the  plaintiff  had  appropriated 
the  money  to  his  own  use,  falsely  idleging  that  he  had  never  had  possession  of  a 
great  portion  of  it,  the  defendants  went  with  a  police  officer  to  the  plaintiff's  bouse, 
took  him  into  custody,  and  conveyed  him  before  a  magistrate  on  a  charge  of  felony, 
when  he  was  discharged,  the  magistrate  doubting  whether  a  charge  of  felony  could 
be  supported.  A  witness  stated  that  after  the  bureau  was  sold,  some  one  of  the 
bystanders  observed  that  the  plaintiff  might  have  bought  something  more  than  the 
bureau,  as  one  of  the  drawers  would  not  open,  upon  which  the  auctioneer  said,  ^*  so 
*17^1  °^^^^  ^^®  better  for  the  buyer ;  I  have  sold  it  with  its  contents."  The  *auc- 
^  tioneer,  however,  stated  that  there  was  one  drawer  which  would  not  open, 
and  that  what  he  said  was,  ''  that  is  of  no  consequence ;  I  have  sold  the  secretary, 
but  not  its  contents."  It  did  not  appear  that  anv  person  knew  that  the  bureau  con- 
tained anything  whatever.  Tindal,  C.  J.,  told  tne  jury  that,  as  the  property  had 
been  delivered  to  the  plaintiff,  as  the  purchaser,  he  thought  there  had  been  no  felo- 
nious taking,  and  left  to  them  the  question  of  damages  only,  reserving  leave  for  the 
defendant  to  move  to  enter  a  nonsuit;  and  after  argument,  and  time  taken  to  con- 
sider, the  following  luminous  judgment  was  delivered  by  Parke,  B. :  "  We  have 
come  to  the  conclusion  that,  if  the  defendants'  case  was  true,  there  was  sufficient 
evidence  of  a  larceny  by  the  plaintiff;  but  we  cannot  direct  a  nonsuit,  because  a  fkct 
was  deposed  to  on  the  part  of  the  plaintiff,  which  ought  to  have  been  left  to  the 
jury,  and  which,  if  believed  by  them,  would  have  given  a  colorable  right  to  him  to 
the  contents  of  the  secretary,  as  well  as  to  the  secretary  itself;  viz.,  the  declaration 
of  the  auctioneer,  that  he  sold  all  that  the  piece  of  furniture  contained,  with  the 
article  itself;  and  then  the  abstraction  of  the  contents  could  not  have  been  feloni- 
ous. There  must,  therefore,  be  a  new  trial.  But  if  we  assume,  as  the  defendants' 
case  was,  that  the  plaintiff  had  express  notice  that  he  was  not  to  have  any  title  to 
the  contents  of  the  secretary,  if  there  happened  to  be  anything  in  it;  and,  indeed, 
without  such  express  notice,  if  he  had  no  ground  to  believe  that  he  had  bought  the 
contents,  we  are  all  of  opinion  that  there  was  evidence  to  make  out  a  case  of  lar- 
ceny. It  was  contended,  that  there  was  a  delivery  of  the  secretary,  and  the  money 
in  it,  to  the  plaintiff  as  his  own  property,  which  gave  him  a  lawful  possession,  and 
that  his  subsequent  misappropriation  did  not  constitute  a  felony.  But  it  seems  to 
us  that,  though  there  was  a  delivery  of  the  secretary,  and  a  lawful  property  in  it 
thereby  vested  in  the  plaintiff,  there  was  no  delivery  so  as  to  give  a  lawful  posses- 
sion of  the  purse  and  money.  The  vendor  had  no  intention  to  deliver  it,  nor  the 
vendee  to  receive  it ;  both  were  ignorant  of  its  existence :  and  when  the  pldntiff 
discovered  that  there  was  a  secret  drawer  containing  the  purse  and  money,  it  was  a 
simple  case  of  finding,  and  the  law  applicable  to  all  cases  of  finding  applies  to  this. 

(2)  The  replication  was  de  if^uriA. 
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Tbe  old  rale  that,  *  if  one  lose  his  goods  and  another  find  them,  though  he  convert 
them  anmw  Jvrandx  to  his  own  use,  it  is  no  Inrceny,Ya)  has  undergone  in  more 
recent  times  some  limitations  \  one  is,  that  if  the  finder  knows  who  the  owner  of  the 
lost  chattel  is,  or  if,  from  any  mark  upon  it,  or  the  circumstances  under  which  it  i8 
found,  the  owner  could  be  reasonably  ascertained,  then  the  fraudulent  conversion, 
animo  Jvrandt,  constitutes  a  larceny.(&)  Under  this  he^d  fall  the  cases  where  the 
finder  of  a  pocket-book  with  bank-notes  in  it,  with  a  name  on  them,  converts  them 
anrmo  furandi ;  or  a  hackney  coachman,  who  abstracts  the  contents  of  a  parcel 
which  has  been  left  in  his  coach  by  a  passenger,  whom  he  could  easily  ascertain ;  or 
a  tailor  who  finds  and  applies  to  his  own  use  a  pocket-book,  in  a  coat  sent  to  him  to 
repair  by  a  customer  whom  he  must  know :  all  these  have  been  held  to  be  cases  of 
larceny,  and  the  present  is  an  instance  of  the  same  kind,  and  not  distinguish-  r^ici  74 
able  '^from  them.  It  is  said  that  the  offence  cannot  be  larceny  unless  the  ^ 
taking  would  be  a  trespass,  and  that  is  true ;  but,  if  the  finder  from  the  circum- 
stances of  the  case  must  have  known  who  was  the  owner,  and,  instead  of  keeping 
the  chattel  for  him,  means  from  the  first  to  appropropriate  it  to  his  own  use,  he  does 
not  acquire  it  by  a  rightful  tide,  and  the  true  owner  might  maintain  trespass ;  and 
it  seems  also  from  Wynne*s  caM^{c)  that  if,  under  the  like  circumstances,  he  acquire 
poeseeaion,  and  mean  to  act  honestly,  but  afterwards  alter  his  mind,  and  open  the 
parcel  with  intent  to  embezzle  its  contents,  such  unlawful  act  would  render  him 
gailty  of  larceny.  We,  therefore,  think  that  the  rule  must  be  absolute  for  a  new 
trial,  in  order  that  a  question  may  be  submitted  to  the  jury  whether  the  plaintiff 
had  reason  to  believe  that  he  bought  the  contents  of  the  bureau,  if  any,  and  con- 
sequently had  a  color  of  right  to  the  property. "(<0 

It  should  seem  that  in  cases  of  this  kind  the  jury,  before  they  convict,  ought  to 
be  satisfied  that  the  prisoner  intended  at  the  time  when  he  found  the  article  to  con- 
vert it  to  his  own  use;  for  if  at  the  time  he  found  the  article  he  took  it  with  the 
intention  of  discovering  the  owner  and  restoring  it  to  him,  and  it  afterwards  came 
into  his  mind  to  convert  it  to  his  own  use,  and  he  did  so,  it  should  seem  that  it 
would  not  be  larceny.  A  coat  was  left  lying  on  a  stone  seat  by  a  road  side,  and  was 
soon  afterwards  found  in  the  prisoner's  possession ;  Bayley,  B.,  told  the  jury,  that 
in  order  to  the  prisoner's  being  found  guilty  of  larceny,  they  must  be  of  opinion 
that  at  the  time  the  prisoner  took  the  coat  he  did  so  animo  furandi;  that  he  might 
have  taken  it  very  honestly,  intending,  if  it  was  inquired  after,  to  restore  it  to  the 
owner,  or  he  might  have  taken  it  intending  to  make  it  his  own.(e) 

Where  a  wife  was  indicted  for  stealing,  and  her  husband  for  receiving  a  £5  note, 
and  it  appeared  that  the  daughter  of  the  prisoners  and  another  little  girl,  while 
walking  in  a  street,  saw  the  £5  note  on  the  ground,  and  the  prisoner's  daughter 
picked  it  up,  and  gave  it  to  her  companion ;  and  the  prisoner's  daughter  on  return- 
ing home  told  her  mother  of  the  circumstance,  who  thereupon  went  to  the  house 
where  the  other  girl  lived,  and  said  to  her,  ^*  Where  is  that  note  which  our  Mary 
picked  up  V*  and  upon  its  being  given  to  her,  she  went  away  with  it,  and  gave  it  to 
her  husband,  who  converted  it  at  once  into  money ;  and  when  inquiry  was  made  for 
^e  note,  both  the  prisoners  denied  all  knowledge  of  the  circumstances.  Coleridge, 
J.,  told  the  jury,  *^  A  man  who  loses  anything  does  not  thereby  lose  his  property  in 
it,  and  the  finder  is  bound  to  restore  it  to  the  owner  if  possible ;  and  if  he  keep  it 
when  he  thinks  it  is  only  lost  by  the  owner,  it  is  larceny  in  him.  If  the  property 
be  found  when  it  is  abandoned  by  the  owner,  it  is  his  own  who  finds  it.  If  r^iije 
the  property  be  lost,  but  *not  abandoned,  and  if  the  finder  find  it  with  intent  ^ 
to  restore  it,  but  afterwards  appropriate  it,  he  does  not  commit  larceny  in  the  first 
inUance.     Ignorance  of  the  law  cannot  excuse  any  person ;  but  at  the  same  time, 

(a)  3  Inst.  108.  (b)  Ante^  p.  169. 

\e)  Ante,  p.  167.  This  position  is  at  yariance  with  the  following  case,  and  with  2  East 
P.  C.  p.  665,  and  does  not  seem  fairly  dedacible  from  Wynne's  case,  as  there  the  prisoner 
must  have  known  the  box  was  pat  in  the  coach  ;  and  as  he  assisted  in  taking  out  the  lug- 
gage, Ait  leaving  the  box  behind  was  evidence  of  an  intention  at  that  time  to  convert  it  to 
his  own  nse.  There  was  no  evidence  of  his  intending  to  restore  it,  but  a  statement  after  he 
was  in  custody  that  he  had  been  the  same  day  to  the  prosecutor's  for  that  purpose,  of  the 
truth  of  which  nothing  is  stated  in  the  report.     C.  S.  G. 

(</)  Merry  v.  Qreen,  7  M.  k  W.  623.  {e)  Milburue's  case,  1  Lejr.  251. 
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when  the  question  is,  with  what  intent  a  person  takes,  we  cannot  help  looking  into 
their  state  of  mind ;  as,  if  a  person  takes  what  he  helieves  to  he  his  own,  it  is 
impossible  to  say  that  he  is  guilty  of  felony.  The  wife  might  think  that  she  had  a 
right  to  the  note,  in  consequence  of  her  daughter  having  picked  it  up ;  and  if  she 
acted  openly,  you  must  say  that  she  took  the  note  from  the  other  little  girl  in  igno- 
rance of  the  continuing  rights  of  the  owner.  It  is  impossible  almost  to  think  that 
she  supposed  the  owner  to  have  intentionally  abandoned  the  note,  but  yet  she  might 
have  thought  that  her  daughter,  having  first  picked  it  up,  had  a  right  to  it ;  and 
a  right  prior  to  that  of  the  other  girl,  who  first  saw  it ;  and,  thinking  so,  she  might 
have  gone  and  made  the  demand  for  it,  as  if  she  had  said,  '^  You  have  Mary's  note ; 
give  it  up.''  Under  these  circumstances  she  could  not  be  guilty  of  larceny.  But 
then  the  conduct  of -the  parties  subsequently  b  to  be  considered." (/) 

Upon  an  indictment  for  stealing  a  gold  chain,  breast-pin,  eye-glass  and  pin,  it 
appeared  that  Mrs.  B.  went  into  her  garden  adjoining  her  house  to  walk,  and  on 
her  return  into  the  house  missed  the  articles  in  question,  which  had  been  upon  her 
dress  when  she  went  out  walking.  The  prisoner  was  employed  about  the  premises 
at  the  time,  and  had  walked  through  the  garden,  in  company  with  the  gardener, 
immediately  after  Mrs.  B.  had  returned  into  the  house :  and  another  ornament 
missed  at  the  same  time  was  found,  upon  search  being  made,  at  a  spot  in  the  garden 
by  which  the  prisoner  had  passed.  The  prisoner  made  no  mention  to  the  gardener 
of  having  found  anything,  and  in  about  a  quarter  of  an  hour  he  went  away  from  the 
house.  The  loss  was  cried  the  same  evening  and  the  following  morning,  and  £2 
reward  offered.  The  following  morning  the  prisoner  went  to  the  crier,  and  stated 
that  he  knew  a  person  who  had  found  the  things,  and  took  the  crier  to  his  house 
and  fetched  the  things  down  stairs,  and  gave  theui  to  the  crier,  with  directions  to  go 
to  Mrs.  B/s  with  them,  but  not  to  deliver  them  up  unless  the  reward  of  £2  was 
paid.  His  wife,  in  his  presence,  said  he  had  found  them  in  a  street  a  quarter  of  a 
mile  from  Mrs.  B.'s ;  and  the  prisoner  on  two  subsequent  occasions  stated  that  he 
found  them  in  two  other  places,  neither  being  the  garden.  The  crier  went  to  Mrs. 
B.'s  and  refused  to  deliver  up  the  things,  and  afterwards  the  prisoner  went  and 
refused  to  deliver  them  unless  the  reward  was  paid,  which  Mrs.  B.  refused,  as  she 
thought  the  prisoner  ought  to  have  brought  them  to  the  house.  For  the  prosecu- 
tion it  was  urged  that  it  was  the  duty  of  the  prisoner  immediately  to  have  taken 
^1  Tdl  *^^^  articles  to  the  house,  and  made  inquiries  as  to  the  owner,(^)  and  that  if 
^  the  prisoner  took  the  articles  away  with  intent  to  keep  them,  in  order  to 
obtain  any  reward  that  might  be  offered  for  them,  and  not  to  restore  them  unless 
he  obtained  a  reward,  he  was  guilty  of  larceny.  Rolfe,  B.,  told  the  ^y,  "  If  a 
man  is  possessed  of  a  chattel,  he  does  not  lose  the  property  in  it,  because  he  places 
(»r  drops  it  in  a  field ;  nay,  if  he  drops  it  in  a  street,  it  still  remains  his  property. 
The  only  case  where  a  party  can  be  justified  in  converting  it  to  his  own  use  is, 
where  it  has  fallen  where  a  party  may  fairly  say  that  the  owner  has  abandoned 
it,  or  if  the  party  cannot  be  found  to  whom  it  belonged.  If  I  had  an 
apple  and  dropped  it,  it  might  be  presumed  that  I  abandoned  it;  but  if  I  drop 
£500,  the  presumption  is  that  I  do  not  mean  to  abandon  it.  If  I  drop  a  thing 
where  there  is  no  reasonable  means  of  finding  out  that  it  belonged  to  me,  then, 
though  I  am  found  out  to  be  the  owner,  the  party  finding  it  would  not  be  guilty  of 
felony  if  he  converted  it  to  his  own  use;  though  he  would  be  liable  to  an  action  of 
trover.  But  it  is  perfectly  well  known  that  if  a  person  leave  anything  in  a  stage 
coach,  if  the  owner  can  be  found,  by  inquiry,  the  party  finding  the  thing  and  appro- 
priating it  to  lus  own  use  is  guilty  of  larceny.  So,  if  it  is  found  in  a  street,  and 
there  is  any  mark  by  which  the  owner  can  be  discovered.     So,  in  the  case  where  a 

(/)  ^^S'  ^'  Reed,  G.  k  M.  306  (41  E.  C.  L.  R.),  a.d.  1842.  In  the  course  of  the  case,  the 
learned  judge  also  said,  'Mf  the  circumstauces  under  which  property  is  found  be  such 
that  the  ownership  has  been  abandoned,  the  thing  is  bonum  vacant^  and  any  one  may  take 
it;  but  if  the  ownership  be  not  abandoned,  the  thing  is  not  the  property  of  the  finder;  if, 
in  addition  to  this,  the  person  who  finds  it  shows  no  intention  to  find  out  the  owner,  or 
to  return  it,  that  person  is  gu.lty  of  larceny."  This  and  the  following  cases  are  arranged 
in  order  of  time,  in  order  the  better  to  show  the  course  of  the  decisions. 

(g)  Merry  v.  Grepn,  tupraj  and  Reg.  v.  Kerr,  tupra^  were  cited. 


CHAP.  X.  §  I.]     Of  thb  Takin<j,  &c.,  Akimo  Furandi.  176 

gold  ornament  is  found  at  the  door  of  a  house,  it  is  ridiculous  that  anj  person 
picking  it  up  would  not  suppose  that  it  belonged  to  the  owner  of  the  house.  There 
are  two  questions  here.  First,  Did  the  prisoner  pick  the  things  up  ?  Secondly, 
With  what  intention  did  he  take  up  the  chain  and  take  it  to  his  own  house  'i  The 
picking  it  up  might  be  the  most  innocent  act  in  the  world ;  but  what  does  he  do 
with  it  ?  He  takes  it  home.  Did  he  or  not  take  it  home  with  the  intention  of 
appropriating  it  to  his  own  use,  or  did  he  take  it  home  with  the  intention  of  finding 
the  true  owner  ?  If  the  latter,  he  is  not  guilty.  If  he  took  it  and  did  not  imme- 
diately bring  it  to  the  prosecutor,  in  the  hopes  that,  by  coming  next  day,  he  would 
get  a  present  of  five  8hillings,(A)  perhaps  it  might  not  amount  to  larceny.  If  he 
took  it  away  with  the  intention  to  appropriate  it,  and  only  restored  it  because  the 
reward  was  offered,  it  is  clear  that  he  is  guilty  of  felony.  Are  you  satisfied  that  he 
took  it  home,  either  intending  to  sell  it,  or  to  get  a  reward,  if  one  was  offered  ?  If 
8o,  he  is  guilty  of  larceny. "(t) 

On  an  indictment  for  larceny,  it  appeared  that  some  timber  had  been  severed 
from  a  raft  on  the  high  seas  and  stranded ;  it  bore  the  owner's  mark.  The  prisoner 
removed  the  timber  from  the  shore  to  his  own  house,  and  effaced  the  marks.  On 
the  following  day  he  gave  notice  of  the  possession  of  the  timber  to  the  agent  of  the 
Receiver  General  of  Admiralty  droits.  Cresswell,  J.,  told  the  jury,  "  There  are  two 
questions  for  your  consideration.  Did  the  prisoner  take  this  timber  feloniously  for 
tke  purpose  of  converting  it  to  his  own  use,  or  did  he  take  it  with  intent,  by 
defacing  the  marks  so  that  it  might  not  be  identified,  that  it  might  become  p^^  ,-- 
a  droit  of  the  Admiralty  which  would  entitle  him  to  the  salvage  ?  Should  ^ 
jon  be  of  opinion  that  the  latter  was  his  intent,  a  delicate  question  will  arise 
whether  that  would  be  sufficient  to  constitute  a  felony — a  point  of  which  I  have  con- 
siderable doubt,  and  which  I  shall  reserve.'' (A;) 

Upon  an  indictment  for  stealing  a  purse  and  three  sovereigns,  it  appeared  that 
the  wife  of  the  prosecutor  had  lost  the  purse  containing  the  money  as  she  was  going 
along  a  turnpike  road  by  coach,  and  that  she  asked  the  prisoner  if  he  had  picked 
up  a  purse  with  some  money ;  and  the  prosecutor  said  to  the  prisoner,  he  would 
give  him  a  sovereign  if  he  would  give  him  the  money ;  but  the  prisoner  said  he  had 
oeyer  had  the  luck  to  pick  up  a  purse.  The  prisoner  told  another  person  that  he 
had  found  a  purse  with  some  money  in  it  at  the  bottom  of  a  hill  on  the  turnpike 
road,  along  which  the  coach  passed ;  that  he  had  taken  care  to  throw  the  purse 
where  it  should  not  be  found;  and  that  he  gave  his  wife  30«.,  and  he  laid  out  12«. 
on  a  mare  that  he  had  that  was  bad.  Parke,  B  ,  "  There  is  no  mark  on  the  purse, 
and  no  owner  known.  There  is  no  doubt  that  the  prisoner  intended  to  apply  it  to 
his  own  use.  but  that,  per  «e,  does  not  make  him  a  thief."  "  This  j)ur8e  is  found 
in  a  place  where  it  might  reasonably  be  presumed  that  the  owner  did  not  know- 
where  it  would  be  found,  and  where  the  person  owning  it  did  not  know  where  to 
find  it ;  and  I  think  that  a  person  taking  property  under  the  circumstances  proved 
in  this  case  is  not  liable  criminally,  though  he  is  civilly ;  and  I  take  the  law  to  be 
that  the  prisoner  is  not  guilty  of  felony,  though  he  did  take  this  property  with  an 
intent  to  convert  it  to  his  own  use.  My  impression  upon  the  subject  Ib,  that  this  is 
a  case  of  pure  finding.  There  is  no  doubt  a  qualification  of  the  rule,  if  there  is  a 
mark  on  the  property  by  which  the  owner  can  be  known."(/) 

On  an  indictment  for  larceny,  it  appeared  that  in  October  the  prosecutor,  whilst 
going  up  the  River  Thames,  lost  a  box  of  plate  overboard  under  Waterloo  Bridge. 
There  was  a  card  with  his  name  on  it  fastened  on  the  box  at  the  time.  In  Feb- 
maiy,  the  prisoners,  in  getting  up  ballast  from  the  bottom  of  the  river,  in  a  spot 
considerably  below  Waterloo  Bridge,  picked  up  the  box,  broke  it  open  and  sold  the 
plate  to  different  parties,  to  whom  they  related  how  they  became  possessed  of  it. 
There  was  no  evidence  to  show  whether  the  card  was  on  the  box  at  the  time  when 

(A)  This  is  correct,  not  £5. 

(t)  Reg.  V.  Peters,  1  G.  A;  E.  245  (47  E.  C.  L.  R.),  a.d.  1843. 

{k)  Reg.  V.  Watts,  1  Cox  G.  G.  349,  a.d.  1844.  The  jury  found  the  prisoner  guilty  of 
felonioasly  taking  it  for  his  own  use. 

(/)  Reg.  V.  Mole,  1  G.  &  K.  417  (47  E.  G.  L.  R.),  a.d.  1844;  Reg.  v,  Peters,  tuprUj  was 
cited  for  the  prosecution. 
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it  was  found ;  but  baying  lain  under  water  so  long,  and  drifted  so  far,  tbe  fair  pre* 
sumption  migbt  be  tbat  it  was  destroyed.  It  was  beld  tbat  tbe  question  must  be 
lefl  to  tbe  jury  wbetber,  under  the  circumstances,  the  prisoners  bad  sufficient  means 
of  discovering  the  owner,  or  had  wilfully  abstained  from  makin^:  any  endearors 
towards  such  discovery.  In  either  of  these  cases  the  offence  would  be  larceny ;  but, 
on  the  other  hand,  if  they  believed  at  the  time  they  obtained  tbe  property  that  in- 
quiry would  be  useless,  or  if  the  jury  should  be  of  opinion  that  no  sufficient  means 
of  inquiry  was  open  to  them,  they  ought  to  acquit  the  prisoners,  (m) 
*17R1  *^^  ^^  indictment  for  larceny,  it  appeared  that  the  prosecutor  lost  bank- 
^  notes  amounting  to  £50,  when  he  was  performing  at  a  theatre  before  500  or 
600  people ;  he  had  crossed  the  audience  part  of  the  building,  and  thought  it  pos- 
sible that  the  notes  might  have  fallen  from  hia  pocket.  The  prisoner  was  prompter 
on  that  occasion,  and  the  notes  were  clearly  traced  to  him  at  a  subseouent  period  ] 
but  he  had  no  previous  knowledge  that  the  prosecutor  was  possessed  or  such  a  sum. 
The  jury  were  told  that  if  the  prisoner  did  pick  up  the  notes,  and  made  no  endea- 
vors by  advertisement  or  otherwise  to  discover  tbe  owner,  the  converting  the  notes 
to  his  own  use  was  a  larceny,  although  he  was  utterly  ignorant  of  the  owner  at  the 
time  of  tbe  finding;  unless,  indeed,  he  had  reason  to  believe  that  the  property  was 
abandoned  by  the  owner,  which,  under  the  circumstances,  was  impo6sible.(n) 

On  an  indictment  for  stealing  a  bag  and  papers,  it  appeared  that  an  attorney's  clerk 
had  left  the  bag  on  a  bench  in  the  outer  room  of  the  Master's  office  of  the  Queen's 
Bench,  while  he  went  into  the  inner  room  to  transact  some  business.  There  he  saw 
the  prisoner,  who  was  asking  charity,  and  who  in  a  few  minutes  left  the  room.  On 
returning  to  the  place  where  the  bag  had  been  left,  the  prosecutor  missed  it.  As 
he  was  returning  to  his  employer's  chambers,  he  met  the  prisoner  in  the  street  with 
tbe  bag ;  on  being  given  into  custody,  tbe  prisoner  said  that  he  took  the  bag 
believing  that  it  had  been  accidentally  left  in  the  office  by  the  owner,  and  that  his 
intention  was  to  restore  it  to  him.  On  a  former  occasion  some  papers,  which  had 
been  missed  by  the  prosecutor,  had  been  brought  to  his  office  by  the  prisoner,  who 
received  a  shilling  for  his  trouble.  The  Recorder,  after  consulting  Erie,  J.,  told 
the  jury,  '<  You  must  be  satisfied  that  the  prisoner  took  this  property  against  the 
consent  of  the  owner,  and  for  the  purpose  of  gain.  I  am  of  opinion  that  it  is  not 
essential  to  the  sustaining  of  this  charge  tbat  he  had  an  intention  of  converting  this 
bag  permanently  to  his  own  use.  I  will  ask  you,  first,  whether  you  think  he  took 
it  with  the  intent  to  exact  a  reward  from  the  owner  for  its  restoration,  and  with  a  de- 
termination not  to  restore  it  unless  such  reward  were  given  to  him  ?  If  such  is  your 
view  of  the  circumstances,  I  shall  have  no  hesitation  in  saying  that  tbe  prisoner  has 
committed  larceny.  Or,  secondly,  do  you  think  that,  having  reasonable  grounds  for 
believing  that  the  bag  belonged  to  some  person  in  the  inner  office,  who  had  de- 
posited it  there  for  a  short  time  until  he  should  return  for  it,  the  prisoner  took  it 
with  an  intention  of  returning  it  absolutely,  and  at  all  events  taking  the  chance  of 
any  reward  being  given  him  for  the  pretended  service  f  Even  in  this  case  I  am  of 
opinion  that  he  would  be  guilty  of  larceny ;  but  I  .would  reserve  that  question."((7) 

Upon  an  indictment  for  stealing  a  watch,  the  evidence  seemed  to  prove  that  the 
prisoner  had  found  the  watch,  and  subsequently  appropriated  it  to  his  own  use.  It 
was  therefore  contended,  on  the  part  of  the  prosecution,  that  if  at  the  time  the  pri- 
ik-t  t7Q-\  soner  found  the  *the  watch,  he  took  possession  of  it  with  a  view  of  stealing 
-I  it,  or  if  he  found  the  watch,  and  intended  to  detain  it  until  a  reward  was 
paid  for  the  same,  he  was  guilty  of  larceny.  The  jury  delivered  the  following 
written  verdict,  the  words  in  italics  having  been  subsequently  added  by  the  jury 
after  explanation  by  the  Court : — *'  Not  guilty  of  stealing  the  watch,  but  guilty  of 
keeping  possession  of  it  in  hope  of  reward,  /r<ym  the  time  he  firzt  had  the  watch  ;" 
and,  upon  a  case  reserved,  it  was  held  that,  taking  the  finding  in  conjunction  with 

(m)  Reg.  V.  Scally,  1  Cox  C.  G.  189,  a.d.  1845,  Bnllock,  Com.,  after  consalting  Parke,  B. 

(n)  Reg.  V.  Coffin,  2  Cox  C.  C.  44,  a.d.  1846.  The  Common  Sergeant,  who  (tflerwanU 
mentioned  the  case  to  Piatt,  B.,  who  held  that  his  raling  was  correct. 

(o)  Reg.  V.  Spnrgeon,  2  Cox  C.  C.  102,  December  1846.  The  jury  found  that  the  pri- 
soner took  in  order  to  exact  a  reward,  and  would  not  have  returned  the  bag  without  a 
reward.    In  this  case  there  clearly  was  no  loss  at  all. 
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the  iBcto;  the  prisoner  conld  not  be  deemed  to  have  committed  the  offence  of  larceny. 
The  jury  had  fnnnd  the  prisoner  *'  not  guilty  of  stealing/'  and  there  was  no  finding 
that  the  prisoner  felon ioosly  took  the  watch  :  they  had,  therefore,  acquitted  him.(^) 
The  prisoner  was  indicted  for  stealing  a  bank  note.  He'  found  the  note,  whic^ 
had  been  accidentally  dropped  in  the  high  road.  There  was  no  name  or  mark  on  it 
indicating  who  was  the  owner,  nor  were  there  any  circumstances  attending  the  find- 
ing which  would  enable  him  to  discover  to  whom  the  note  belonged  when  he  picked 
it  up,  nor  had  he  any  reason  to  believe  that  the  owner  knew  where  to  find  it  again. 
The  prisoner  meant  to  appropriate  it  to  his  own  use  when  he  picked  it  up.  The 
day  after,  and  before  he  had  disposed  of  it,  he  was  informed  that  the  prosecutor  was 
the  owner,  and  had  dropped  it  accidentally ;  he  then  changed  it,  and  appropriated 
the  money  to  his  own  use.  The  jury  found  that  he  had  reason  to  believe,  and  did 
believe,  it  to  be  the  prosecutor's  property  before  he  thus  changed  the  note ;  Parke, 
B.,  directed  a  verdict  of  guilty,  but  on  conferring  with  Maule,  J.,  he  was  of  opinion 
that  the  original  taking  was  not  felonious,  and  that  in  the  subsequent  disposal  of  it 
there  was  no  taking,  and  he  therefore  reserved  the  question  for  the  consideration  of 
the  judges.  The  case  was  not  argued,  but  the  judges  gave  it  much  consideration 
on  account  of  its  importance,  and  the  frequency  of  the  occurrence  of  cases  in  some 
degree  similar,  and  the  somewhat  obscure  state  of  the  authorities  upon  it ;  and 
Parke,  B.,  afterwards  delivered  the  following  judgment : — ^^  In  order  to  constitute 
the  crime  of  larceny,  there  must  be  a  talking  of  the  chattel  of  another  animo /urandt, 
snd  against  the  will  of  the  owner.  This  is  not  the  full  definition  of  larceny,  but  so 
much  only  of  it  as  is  necessary  to  be  referred  to  for  the  present  purpose.  By  the  / 
term  animo  /wrandi  is  to  be  understood  the  intention  to  take  not  a  particular(r)  \ 
temporary,  but  an  entire  dominion  over  the  chattel,  without  a  color  of  right.  As 
the  nde  of  law,  founded  on  justice  and  reason,  is  that,  actus  non/otcit  reum  nisi 
mens  sit  rea^  the  guilt  of  the  accused  must  depend  on  the  circumstances  as  they 
appear  to  him,  and  the  crime  of  larceny  cannot  be  committed  unless  the  goods  taken 
appear  to  have  an  owner,  and  the  party  taking  must  know  or  believe  that  the  taking 
is  against  the  will  of  that  owner."(s)  And  after  elaborately  reviewing  the  old 
authorities,  the  learned  Baron  continued  :  *''The  result  of  these  authorities  t^iqa 
is.  that  the  rule  of  law  on  this  subject  seems  to  be,  that  if  a  man  finds  goods  ^ 
that  have  been  actually  lost,  or  are  reasonably  supposed  by  him  to  have  been  lost, 
and  appropriates  them,  with  intent  to  take  the  entire  dominion  over  them,  really  b^ 
lieving  when  he  takes  them  that  the  owner  cannot  be  found,  it  is  not  larceny.  But 
if  he  take  them  with  the  like  intent,  though  lost,  or  reasonably  supposed  to  be  lost, 
but  reasonably  believing  that  the  owner  can  be  found,  it  is  larceny.  In  applying 
this  rule,  as  indeed  in  the  application  of  all  fixed  rules,  questions  of  some  nicety 
may  arise ;  but  it  will  generally  be  ascertained  whether  the  accused  had  reasonable 
belief  that  the  owner  could  be  found,  by  evidence  of  his  previous  acquaintance  with 
the  ownership  of  the  particular  chattel,  the  place  where  it  is  found,  or  the  nature  of 
the  marks  upon  it.  In  some  cases  it  would  be  apparent;  in  others,  appear  after  ex- 
amination. It  would  probably  be  presumed  that  the  taker  would  examine  the  chattel, 
as  an  honest  man  ought  to  do,  at  the  time  of  taking  it,  and  if  he  did  not  restore  it 
to  the  owner,  the  jury  might  conclude  that  he  took  it,  when  he  took  complete  pos- 
session of  it,  animo  furandi.  The  mere  taking  it  up  to  look  at  it  would  not  be  a 
taking  possession  of  the  chattel.  To  apply  these  rules  to  the  present  case :  the  first 
taking  did  not  amount  to  larceny,  because  the  note  was  really  lost,  and  there  was  no 
mark  on  it  or  other  circumstance  to  indicate  then  who  was  the  owner,  or  that  he 
might  be  found,  and  therefore  the  original  taking  was  not  felonious ;  and  if  the  pri- 
soner had  changed  the  note,  or  otherwise  disposed  of  it,  before  notice  of  the  title  of 
the  real  owner,  he  clearly  would  not  have  been  punishable ;  but  after  he  was  in  pos- 
session of  the  note,  the  owner  became  known  to  him,  and  he  then  appropriated  it 

{p)  ^«R-  V-  ^ork,  1  Den.  C.  C.  R.  335 ;  2  G.  &  K.  841  (61  E.  0.  L.  R.),  a.d.  1848. 
(q)  Taken  from  Den.  C.  G.  (r)  Quaere  ^<  partial  and." 

(«)  Suppose  a  man  finds  a  watch  on  a  common,  and  determines  before  be  takes  it  up  to 
appropriate  it,  whetber  tbe  owner's  name  be  on  it  or  not,  is  tbere  not  just  as  mucb  an 
anmttf  furandi  where  there  turns  out  to  be  no  name  on  the  watch  as  where  there  Is  a 
name?    There  clearly  is  the  ment  rea  in  both  cases. 
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animo  fvrandi,  and  the  point  to  be  decided  is,  whether  that  was  a  felony.  Upon 
this  question  we  have  felt  consider-able  doubt.  Jf  he  had  taken  the  chattel  inno- 
cently, and  afterwards  appropriated  it  without  the  knowledge  of  the  ownership,  it 
would  not  have  been  larceny ;  nor  would  it,  we  think,  if  he  had  done  so,  knowing 
who  was  the  owner :  for  he  had  the  lawful  possession  in  both  cases,  and  the  oon- 
Tersion  would  not  have  been  a  tref^pass  in  either.  '  But  here  the  original  taking 
was  not  innocent  in  one  sense,  and  the  question  is,  docs  that  make  a  difference? 
We  think  not ;  it  was  dispunishable,  as  we  have  already  decided  :  and  though  the 
possession  was  accompanied  by  a  dishonest  intent,  it  was  still  a  lawful  possession, 
and  good  against  all  but  the  real  owner,  and  the  subsequent  conversion  was  not 
therefore  a  trespass  in  this  case  more  than  the  others,  and  consequently  no 
larceny."(i) 

{t)  Reg.  V.  Thurborn,  1  Den.  0.  0.  387  ;  reported  erroneously  as  Reg.  r.  "Wood  elsewhere. 
The  judgment  in  this  case  met  with  verj  general  disapprobation  among  criminal  lawyers, 
and  has  been  often  questioned  since.  In  Reg.  u.  Christopher,  Bell  C.  G.  27,  m/ra,  Williams, 
J.,  said,  "  Though  agreeing  as  I  do  with  the  decision  in  that  case,  I  must  confess  T  have 
never  been  able  to  agree  with  some  of  the  principles  there  laid  down ;"  and  in  Reg.  v. 
Moore,  L.  &  C.  C.  C.  1,  supra,  Williams,  J.,  said,  '*  I  concurred  in  that  judgment,  but  not 
in  some  of  the  reasoning  on  which  it  was  grounded,  which,  I  confess,  surprised  me."  It 
therefore  may  be  well  to  consider  the  question  again  It  is  clear,  in  the  first  place,  that 
in  point  of  law  all  personal  property,  whereyer  it  may  be,  is  considered  as  being  in  the 
possession  of  the  owner.  The  next  point  is,  what  in  point  of  law  is  the  position  in  which 
a  person  stands,  who  removes  a  chattel  which  is  apparently  lost?  and  here  there  is 
abundant  authority,  though  it  has  never  been  adverted  to  in  any  case  of  this  class.  The 
law  is  plainly  this:  that  if  a  person  removes  a  chattel  supposed  to  be  lost,  he  may  justify 
that  removal,  if  he  remove  it  in  order  to  restore  it  to  the  owner;  in  other  words,  such  a 
removal  for  such  purpose  is  lawful ;  but  if  be  do  not  remove  il  for  such  purpose,  be  ia 
guilty  of  a  trespass;  in  other  words,  such  removal  is  unlawful.  To  an  action  of  trespass 
for  chattels  taken  and  carried  away,  the  defendant  pleaded  that  part  of  the  chattels  were 
cast  (gettes)  into  the  sea  by  tempests,  and  that  the  defendant  took  and  kept  them  till  he 
reached  the  land,  and  gave  them  to  a  man,  who  was  the  general  attorney  of  the  plaintiff, 
to  keep  and  deliver  them  to  him  for  his  benefit;  and  this  plea  was  held  good:  46  Ed.  3, 
pi.  1,  p.  15;  and  Rolle  thus  states  the  decision:  "If  goods  are  cast  into  the  sea  by  a 
tempest,  and  a  stranger  take  them  and  deliver  them  to  the  servant  of  the  owner  for  the 
benefit  of  the  owner,  no  trespass  lies  against  him  :"  2  Rolle  Ab.,  p.  555,  Trespass  Y.,  pi.  6 ; 
20  Vin.  Ab.,  Trespass  Y.,  pi.  6,  p.  468.  Again,  in  each  of  the  same  pages,  pi.  7,  we  have, 
'*  If  a  constable  take  my  goods  lawfully  into  his  possession  for  the  use  of  the  owner,  upon 
waiver  of  them  by  a  felon,  though  he  afterwards  refuse  to  deliver  them  to  me  upon  de- 
mand, yet  no  trespass  lies  against  him,  but  detinue:"  Welgrave  v.  Skegnes.  And  the 
same  case  is  elsewhere  thus  stated :  "  If  a  constable  take  my  goods  in  his  vill,  being 
waived  by  a  felon  who  robbed  me  of  them,  and  keeps  them  to  the  use  of  the  owner,  so  thai  his 
first  act  was  lawful^  though  he  refuses  to  deliver  them  to  me  on  demand,  he  is  not  a  tres- 
passer ab  initio:"  2  Rolle  Ab.,  p.  561 ;  Trespass  ab  initio  (O.),  pi.  6 ;  '20  Yin.  A.,  Trespass 
(G.  a),  pi.  6,  p.  499.  These  authorities  abundantly  prove  that  if  a  man  take  my  goods 
which  are  supposed  to  be  lost,  such  taking  is  lawful,  if  he  take  them  with  intent  to  restore 
them  to  me,  but  that  it  is  unlawful  if  he  take  them  for  any  other  purpose.  Again,  if  the 
lord  of  a  manor,  who  is  entitled  to  estrays  in  it,  takes  an  estray  in  it,  and  works  it  (as  by 
riding  and  drawing  with  a  horse)  within  the  year  and  a  day,  he  is  a  trespasser ;  for,  al- 
though the  taking  of  the  horse  as  an  estray  is  justifiable,  yet,  as  he  has  it  by  authority  of 
law,  it  is  not  lawftil  for  him  to  use  it  in  any  manner  unless  in  case  of  necessity  and  for  the 
benefit  of  the  ovmer:  as  to  milk  milch  kine,  for  otherwise  they  would  be  spoiled :  Bagshawe 
v.  Goward,  Gro.  Jac.  147 ;  Yelv.  96.  A  stronger  authority  could  not  be  adduced  to  prove 
that  a  stranger  who  comes  into  the  possession  of  a  lost  chattel  cannot  lawfully  deal  with 
it  in  any  way  except  for  the  benefit  of  the  owner.  Now,  as  in  this  case  "  the  prisoner 
meant  to  appropriate  the  note  to  his  own  use  when  he  picked  it  up,"  it  is  perfectly  clear, 
on  these  authorities,  that  he  was  a  trespasser,  and  his  possession  unlawful.  The  whole 
foundation,  therefore,  of  the  latter  part  of  the  judgment  is  erroneous. 

Again,  it  is  said  in  the  same  part  of  the  judgment  that  the  prisoner's  possession,  was 
<<  good  against  all  but  the  real  owner."  May  not  the  same  be  said  in  every  case  w}iere  a 
larceny  is  committed?  None  except  the  owner  can  maintain  an  action  against  the  thief, 
and  even  he  cannot  do  so  until  he  has  used  all  means  to  bring  the  thief  to  justice.  Lord 
Hale,  1  Hale  507,  says :  "  If  A.  steals  the  horse  of  B.,  and  after  G.  steals  the  same  horse 
•from  A.,  in  this  case  G.  is  a  felon  both  as  to  A.  and  B."  Lord  Hale,  therefore,  must  have 
been  of  opinion  that  a  thief  had  a  sufficient  possession  to  maintain  trespass  against  any 
person  who  wrongfully  took  from  him  the  property  he  had  stolen. 

As  to  the  old  authorities,  the  earliest  is  in  the  Year  Book,  22  Ass.,  pi.  99,  p.  107.  At 
the  end  of  a  case  relating  to  Mayhem  is,  "  Nota  que  punishments  de  treasure  trovfij  pris  et  on- 
porte,  de  wreck  et  waife,  est  per  emprisonment  et  per  fine,  et  nemy  de  vie  et  de  membre"  ^c, :  M. 
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^Upon   ao   indictment  for    stealing  a   £50    pound    note,   it  appeared  r^iciQ-i 
that  Oollis,   the  prosecutor,  on   Saturday,  accidentally   dropped  the  note,  *- 

22,  Ed.  3;  Corone  265.     Fitz.  Abr.  pi.  187,  p.  215,  after  stating  the  point  as  to  Mayhem, 
repeats  the  Terj  words  of  the  Year  Book,  and  pi.  265,  p.  217,  repeats  the  passage  nearly 
▼erbatim.     Bro.  Abr.  Corone,  pt.  96,  p.  178,  does  the  same.     In  all  these  passages  the 
nature  of  the  offence  is  not  stated.    But  Stanf.  P.  C,  lib.  1,  c.  16,  p.  25,  says,  "  Item  irecuure 
trovt,  prite  et  emporte,  wrecke  del  meere^  ou  vfoife  et  ttraie  prise  et  emporte  nS  felony  ;  ut  patet^ 
in  Fitz.  pi.  187,  265,  quia  dominu$  rerum  non  apparel,  ideo  ci^ut  aunt  incerium  est."     '^  Yet," 
he  adds,  ^Mt  appears  from  Fitz.  Enditement,  pi.  15,  p.  280  (which  is  taken  from  7  Ed.  4, 
pi.  1,  p.  14),  that  it  is  saflScient  to  indict  a  man  for  stealing  bona  capellm,  ^e.j  in  custodiA, 
j'c,  and  60  also  bona  domiU  et  eeclente  tempore  vaeaiionit.^^     [From  which  it  may,  perhaps, 
be  doubted  whether  Stanford  did  not  rest  the  point  on  the  impossibility  of  stating  the 
name  of  the  owner;  and  see  Stanf.  c.  30,  p.  95,  which  favors  this  view.]     Lord  Coke,  3 
Inst.  108,  says  that  "if  one  lose  his  goods,  and  another  find  them,  though  he  convert 
them,  animo  furandi,  to  his  own  use,  yet  it  is  no  larceny ;  for  the  first  taking  is  lawful.    So 
if  one  find  treasure  trove  or  waife  or  stray,  and  convert  them,  ui  tupra,  it  is  no  larceny, 
both  in  respect  of  the  finding,  and  also  for  that  Dominue  rerum  non  apparet.^^    For  which  he 
only  refers  to  the  Year  Book,  22  Ass.  pi.  99.    Now  this  passage  seems  easily  placed  on  its 
true  ground.     Lord  Coke  was  far  too  well  acquainted  with  the  Year  Books  not  to  know 
that  the  only  lawful  taking  of  a  lost  chattel  was  for  the  benefit  of  the  owner,  and,  there- 
fore, when  be  says  "  the  first  taking  was  lawful,"  it  is  necessarily  to  be  implied  that  he 
meant  a  taking  for  the  benefit  of  the  owner.     Again,  he  uses  the  terms  <' taking"  and 
"convert"  in  this  passage,  and  if  they  are  understood,  as  they  reasonably  ought  to  be,  to 
mean  different  acts,  viz.,  the  original  takin^^  when  the  goods  were  found,  and  the  subse- 
quent conversion,  then  the  passage  is  perfectly  good  law;  and  consequently  the  real 
meaning  of  Lord  Coke  is  correctly  stated  in  the  judgment  to  be,  "  If  one  finds,  and  inno- 
cently takes  possession,  meaning  to  keep  for  the  real  owner,  and  afterwards  changes  his 
mind,  and  converts  to  bis  own  use,  he  is  not  a  felon."     It  is  said  that  Lord  Coke  assigns 
as  one  reason,  that  "the  person  taking  has  a  right  in  respect  of  the  finding;"  his  words 
are,  "it  is  no  larceny,"  "in  respect  of  the  finding,"  that  is,  because  the  chattel  is  found. 
A^aiu,  it  is  said  that  Lord  Coke  treats  wreck  also  as  nullius  in  bonis,  and  estrays,  animalia 
vagantia,  he  terms  vacantia,  because  none  claims  the  property."     Now  Lord  Coke,  says 
Bracton  calls  estrays  animalia  vacantia,  but  others  "  call  them  animalia  \)acantia,  quia  domino 
vacari  debent;"  which,  it  is  conceived,  does  not  mean  "because  none  claims  the  property," 
but  because  they  ought  to  wait,  be  vacant,  or  unappropriated  (for  a  year  and  a  day)  for 
the  owner  (to  claim  them)      Lord  Hale,  1  Hale  506,  says,  "If  A.  finds  the  purse  of  B. 
ia  the  highway,  and  takes  it,  and  carries  it  away,  and  hath  all  the  circumstances  that  may 
prove  it  to  be  done  animo  furandi,  as  denying  it  or  secreting  it,  yet  it  is  not  felony ;  the 
like  in  cases  of  taking  of  a  wreck  or  treasure  trove,  22  Ass.  99,  or  a  waif  or  stray.     But," 
be  adds,  (and  this  is  omitted  in  the  judgment),  "  this  taking  of  treasure  trove,  waif,  or 
stray,  must  be  where  the  party  who  takes  them  really  believes  them  to  be  such,  and 
colors  not  a  felonioas  taking  under  such  a  pretence."     Now  every  one  who  relies  on  Lord 
Hale  should  remember — Ist,  That  he  corrected  his  MSS.  only  to  Chapt.  27,  see  Preface  zi., 
and  this  passage  is  in  Chapt.  42.     2dlyJ  That  Lord  Hale,  "  not  having  always  had  leisure 
to  consult  the  booka  themselves,  had  frequently  copied  from  the  misprinted  quotations  in 
the  margin  of  Lord  Coke's  third  volume  of  his  institutes :"  Ibid.  xii. ;  which  also  clearly 
shows  that  he  had  relied  on  Lord  Coke's  statements  themselves.     Now  if  any  one  will 
compare  this  passage  of  Lord  Hale  with  the  passage  above  cited  from  3  Inst.  108,  he  will 
see  at  once  that  it  is  merely  a  different  version  of  the  Litter  passage,  and,  po  doubt.  Lord 
Hale  intended  by  it  to  represent  the  very  doctrine  laid  down  by  Lord  Coke ;  and,  con- 
sidering that  this  passage  bad  never  been  corrected  by  Lord  Hale,  it  is  but  reasonable  to 
construe  it  with  reference  to  Lord  Coke's  statement  and  the  Year  Book ;  and  it  may  be 
added  that  the  latter  part  of  the  passage,  though  in  terms  only  applied  to  treasure  trove, 
waif,  and.  stray,  must  have  been  intended  to  apply  to  lost  chattels  in  general,  as  well  be- 
cause waif  and  stray  are  lost  chattels,  as  because  he  had  just  placed  them  in  the  like  case 
with  the  lost  purse.    The  omission,  too,  of  wreck  in  the  latter  clause  helps  this  inference. 
If  the  latter  clause  overrides  the  former,  the  whole  may  be  consistent  with  the  doctrine 
of  Lord  Coke  as  above  explained.     Nor  must  it  be  omitted  that  the  word  "lost"  has 
plainly  been  used  in  two  different  senses  :  one  as  denoting  a  thing  absolutely  lost,  another 
a  thing  apparently  lost,  but  afterwards  recovered  ;  in  all  the  late  cases  it  can  only  have 
been  used  in  the  latter  sense ;  but  it  seems  clearly  to  have  been  need  in  the  old  books  in 
the  former;  and  where  we  have  dominus  rerum  non  apparet,  the  question  is.  Did  the  writer 
mean  that  the  owner  was  not  apparent  at  the  time  of  the  taking,  or  that  he  never  appeared 
at  all?    And  it  is  quite  clear  that  Bracton  spoke  both  with  reference  to  an  absolutely  lost 
thing  and  an  owner  that  never  appeared ;  for  immediately  following  the  passage  cited  in 
the  judgment,  lib.  3,  c.  3,  p.  120,  we  have,  **Et  sunt  alia  quaedam  quse  nullius  in  bonis 
esse  dicuntur,  sicut  wreckum  maris,,  grossus  piscis,  sicut  sturgio,  et  ballena  et  alias  res 
qusB  dominum  non  habent,  sicut  animalia  vagantia  quae  nullus  sequitur,  petit  vel  advocat, 
et  qnsB  sunt  ipsius  domini  regis  propter  suum  privitegium,  et  eorum  quibus  ipse  rex  con- 
cesserit  talem  libertatem  aut  privilegium,  et  unde  videndum  quod  dici  debet  wreckum. 
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*182]  ^which  had  writteD  on  the  back  "  Mr.  CoUis/'  and  other  notes,  in  a  street  at  Bir- 
^^33.  mingham.  CoUis  was  a  very  unusual  surname  ^at  Birmingham,  and  almost, 
^  if  not  quite,  confined  to  the  family  of  the  prosecutor,  the  well  known  master 
manufacturer,  (u)  On  Monday  the  prisoner,  who  had  kept  a  shop  in  Birmingham  some 
years,  inquired  of  a  policeman  if  there  was  not  a  reward  publicly  offered  for  some 
notes  that  had  been  lost,  and  whether  their  numbers  were  known,  stating  that  he 
was  as  likely  as  any  person  to  have  them  offered  to  him,  and  if  he  heard  anyUiing 
of  them  he  would  let  the  police  know.  He  also  inquired  if  the  policeman  could  give 
him  a  description  of  the  person  who  was  supposed  to  have  found  them,  and  the 
policeman  gave  him  a  written  description  of  such  person,  who  was  described  as  a 
tall  man.  The  same  afternoon  the  prisoner  went  to  a  shop,  and  inquired  of  the 
shopkeeper  whether  he  had  heard  of  the  loss  of  a  £50  note,  stating  that  he  thought 
he  knew  the  parties  who  had  found  one,  and  then  asked  whether  the  finders  would 
be  justified  in  appropriating  it  to  their  own  use,  and  was  told  that  they  would  not. 
At  a  later  period  of  the  same  afternoon,  the  prisoner  changed  the  note ;  and  the 
same  evening  was  found  in  possession  of  a  considerable  quantity  of  gold,  as  to  whidi 
he  gave  several  false  accounts.  After  being  taken  into  custody  he  said  that,  when 
he  was  alone  in  his  house  on  Sunday,  a  tall  man.  whom  he  did  not  know,  came  in 
and  offered  him  a  £bO  note,  for  which  he  gave  him  fifly  sovereigns.  The  police 
officers  had  previously  told  the  prisoner  that  they  were  in  possession  of  information 
that  one  Tay,  who  was  known  to  the  prisoner,  had  found  the  note,  but  Tay  was  not 
called,  nor  was  any  evidence  given  as  to  the  part,  if  any,  which  he  took  in  the  trans- 
action. The  jury  were  directed  that  the  important  question  for  them  to  consider 
was,  at  what  time  the  prisoner  first  resolved  to  appropriate  the  note  to  his  own  use ; 
if  they  arrived  at  the  conclusion  that  the  prisoner  either  knew  the  owner,  or  rea- 
sonably believed  that  the  owner  could  be  found  at  the  time  when  he  first  resolved  to 
appropriate  it  to  his  own  use,  that  is,  to  exercise  complete  dominion  over  it,  then 
he  was  guilty  of  larceny ;  if,  on  the  other  hand,  he  had  formed  the  resolution  of 
appropriating  it  to  his  own  use  before  he  knew  the  owner,  or  had  a  reasonable  belief 
that  the  owner  could  be  found,  then  he  was  not  guilty  of  larceny.  The  jury  were 
also  told  that  there  was  no  evidence  of  any  other  person  having  possession  of  the 
note  after  it  was  lost  but  the  prisoner ;  but  that,  even  though  the  prisoner  might 
not  be  the  original  finder,  still,  if  he  were  the  first  person  who  acted  dishonestly  with 
regard  to  it,  and  if  he  began  to  act  dishonestly  by  forming  the  resolution  to  keep  it 
for  his  own  use,  after  he  knew  the  owner,  or  reasonably  believed  that  the  owner 
could  be  found,  he  was  guilty  of  larceny.  The  jury  convicted;  but,  upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion  that  the  direction  to  the  jury  was 
wrong.  The  first  part  of  the  direction  was  consistent  with  this — that  the  prisoner 
might  have  received  the  note  honestly  and  have  kept  it  for  some  time  for  the  owner, 
and  afterwards  yielded  to  temptation  and  appropriated  it  to  his  own  use ;  it  was  like- 
wise consistent  with  this,  that  the  prisoner,  when  he  first  resolved  to  appropriate  the 

*1^41  ^^^y  ^^  ly^Dg  ^  '*'l^  ^^  ^  distance  from  the  note,(x^  and  a  mere  movement 
•^  of  the  mind  cannot  amount  in  law  to  a  taking.  (^)     But  in  order  to  consti- 
tute larceny  in  a  case  of  finding,  there  must  be  an  intention  of  appropriating  the 
article  at  the  moment  the  finder  knows  what  it  is.  (2) 

£t  sciendum  quod  wreckum  dici  poterit,  quasi  derelictum,  ut  si  quid  (navis  levandae  causA) 
a  nave  projectum  fuerit  ab  aliquo,  sine  animo  retinendi  vel  repetendi,  id  proprie  dici 
poterit  wreckum,  cum  res  projecta  habita  sit  pro  derelictft,  et  si  habita  sit  pro  derelictA, 
yidcri  poterit  per  prsasumptiones,  ut  si  liber  projectus  fuerit,  utrum  inveniatur  clausus 
vel  apertus,  cum  commod^  claudi  possit  et  bene,  et  sic  de  similibus."  And  he  adds  that 
it  may  more  properly  be  called  wreck,  **  si  navis  frangatur,  de  qu&  nullus  vivus  evaserit, 
et  maxim^  si  domiaus  rerum  submersus  fuerit."  And  where  wreck  is  found  so  far  from 
the  shore  that  it  cannot  be  known  to  what  country  it  would  be  driven,  he  says  it  belongs 
to  the  finder,  *'eo  quod  in  nuUius  bonis  esse  dicatur,"  and  the  King  has  no  more  right  to 
it  than  any  other  person.  It  is  equally  clear  that  Stanford  and  Coke  followed  Bracton, 
and  used  the  term  lost  in  the  same  sense  as  he  did. 

\u)  There  does  not  appear  to  have  been  any  proof  that  the  prisoner  could  read. 

\z)  Lord  Campbell,  C.  J.  (y)  Talfourd,  J. 

[g\  Reg.  V.  Preston,  2  Den.  C.  C.  353,  a.d.  1851.  No  judgment  was  pronounced  upon 
the  latter  part  of  the  direction  to  the  jury ;  but  Alderson,  B.,  in  the  course  of  the  argu- 
ment said :  ^'According  to  the  direcilon,  the  notes  might  have  passed  through  a  dozen  in- 
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Upon  aD  indictment  for  stealing  money  and  a  purse,  it  appeared  that  the  prose- 
cator  had  seven  five-pound  notes  and  other  money  in  a  purse  in  an  inside  pocket 
when  he  left  a  public-house  He  was  then  not  sober ;  this  was  about  eight  o'clock 
at  night.  About  eleven  the  same  night,  the  prisoner  was  seen  in  possession  of  two 
of  the  five-pound  notes,  and  changed  one  of  them,  and  tried  to  change  the  other. 
On  the  next  morning  he  tried  to  change  another  of  the  notes,  and  a  policeman 
asked  him  where  he  got  the  notes  from,  and  he  answered  that  he  had  found  them  . 
last  night  in  the  Croft,  which  is  an  open  area  much  frequented  in  Leeds,  and  where  V 
the  prosecutor  might  have  been  afler  he  left  the  public-house.  The  jury  were  of  V 
opinion  that  the  purse  and  money  were  not  stolen  from  the  prosecutor,  but  lost  by 
him,  and  found  by  the  prisoner.  They  were  then  asked :  1.  Whether  the  prosecutor 
had  intentionally  abandoned  his  right  to  the  money?  2.  Whether  the  prisoner  at 
or  after  the  time  of  his  finding  the  money,  believed  that  the  owner  had  abandoned 
his  right  to. the  money?  3.  Whether  there  was  or  was  not  reasonable  probability 
at  and  from  the  time  of  the  finding  that  the  owner  could  be  traced  ?  4.  Whether 
€U  or  after  the  time  of  the  finding  the  prisoner  believed  that  there  was  not  reasonable 
probability  that  the  owner  could  be  traced?  The  jury  answered  the  first  two  ques- 
tions in  the  negative,  the  third  in  the  affirmative,  and,  as  to  the  fourth,  they  were 
of  opinion  that  the  prisoner  did  believe  that  the  owner  could  be  traced.  They  wore 
then  asked :  1.  Did  the  owner  know  where  to  find  the  money?  2.  Had  the  prisoner 
reason  to  know  to  whom  the  money  belonged?  3.  Did  the  prisoner  reasonably 
helieve  that  the  owner  knew  where  to  find  it  ?  The  jury  answered  these  questions 
in  the  negative,  and  thereon  a  verdict  of  guilty  was  directed ;  and,  upon  a  case 
reserved,  it  was  contended  that  in  '''substance  the  jury  had  found  that  both  r^-ioe 
at  and  after  the  time  of  the  finding  of  the  notes  the  prisoner  believed  he  ^ 
could  trace  the  owner.  But  it  was  held  that  the  jury  had  not  found  that  at  the 
time  of  the  finding  he  so  believed,  and,  therefore,  that  finding  did  not  raise  the 
point  whether,  if  at  and  after  the  time  of  the  finding  the  notes,  the  prisoner 
believed  that  the  owner  could  be  traced,  he  would  have  been  guilty  of  ]arceny.(a) 

On  an  indictment  for  stealing  one  hundred  one  pound  notes,  it  appeared  that 
prosecutor  dropped  the  money  out  of  his  pocket  on  a  public  road.  The  notes  were 
made  up  in  a  book  as  they  came  from  the  bank,  the  first  being  numbered  80,701, 
and  the  last  80,800.  In  a  week  afterwards  the  prosecutor  went  to  the  prisoner 
and  asked  her  if  she  had  the  money,  and  she  denied  all  knowledge  of  it.  He 
ofifered  her  £10,  and  on  a  subsequent  occasion  £:^0,  but  she  persevered  in  her 
denial.     Some  of  the  notes  were  afterwards  found  in  the  prisoner's  possession.    The 

• 

Decent  hands, before  they  came  to  the  prisoner,  who  may  have  got  them  innocently,  And 
yet  the  prisoner,  he  rules,  was  guilty  of  larceny."  Assuming  that  the  prisoner  received 
the  note  innocently  from  another,  then  the  case  in  effect  decides  that  the  latter  part  of 
the  direction  was  wrong ;  for  it  decides  that,  if  there  be  an  innocent  possession  at  first,  a 
subsequent  wrongful  conversion  will  not  amount  to  larceny.  But  assuming  that  the  pri- 
soner received  the  note,  knowing  it  not  to  be  the  property  of  the  person  from  whom  he  re- 
ceived it,  stiil  he  would  not  be  guilty  of  ttealing  on  the  ground  that  the  note  was  delivered 
to  him,  which  is  the  ground  on  which  a  person  who  receives  and  converts  stolen  property 
is  not  guilty  of  stealing.  See  1  Hale  507.  But  he  might  be  guilty  of  receiving  the  note, 
knowing  it  to  have  been  stolen,  if  the  evidence  satisfied  the  jury  that  the  finder  was  guilty 
of  larceny,  and  that  the  note  was  received  under  such  circumstances  as  to  constitute 
guilty  knowledge.  But  if  the  finder  was  not  guilty  of  larceny,  it  should  seem  the  receiver 
would  not  be  punishable — he  could  not  be  punished  for  larceny,  becaose  he  received,  or 
tor  receiving,  because  the  note  was  not  stolen.  In  the  course  of  the  argument  the  coun- 
sel for  the  prosecution  said,  there  was  evidence  that  the  prisoner  took  the  notes  and 
showed  them  to  people  who  could  read ;  he  went  about  making  inquiries  whether  he 
could  safely  keep  them  for  himself  or  not.  Lord  Campbell,  G.  J.:  ^^That  might  have 
been  strong  evidence  for  the  jury  that  the  prisoner  originally  took  the  property  animo 
furatuHj  and  with  the  means  of  knowing  who  the  owner  was.*' 

(a)  Keg.o.  Dixon,  Dears.  CO.  580,  A.D.,  1855.  And  per  Parke,  B.  ^'Traced"  is  an  ambiguous 
wora.  If  the  prisoner  bad  seen  the  notes  drop  from  the  prosecutor,  or  if  the  notes  had 
had  the  owner's  name  upon  them,  or  there  had  been  any  marks,  which  enabled  the  pri- 
soner to  know  at  the  moment  when  he  found  the  notes  who  the  owner  was,  or  that  he 
could  be  discovered,  it  might  have  been  within  the  principles  laid  down  in  Reg.  v,  Thur- 
born.^'  Jervis,  0.  J.,  "  The  finding  of  the  jury  was  that  the  notes  were  lost ;  that  the 
prisoner  did  not  know  the  owner ;  but  that  it  was  probable  he  could  have  traced  them. 
He  was  not  bound  to  do  that.'' 
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jury  were  told  that  if  they  believed  that  the  prisoner  found  the  notes,  and  that 
she,  knowing  who  was  the  owner,  had  retained  them  with  the  intent  of  appropriating 
them  to  her  own  use,  and  had  endeavored  to  conceal  them  for  the  purpose  of  pre- 
venting the  owner  from  recovering  possession  of  them,  the  jury  woiild  be  justified 
in  convicting  the  prisoner.  But,  upon  a  case  reserved,  it  was  held  that  this  direc- 
tion was  erroneous;  as  the  jury  might  have  taken  the  direction  to  mean,  that  if 
she  discovered  the  owner  at  any  time  afterwards,  and  then  determined  to  appropriate 
the  notes,  it  would  have  been  larceny.(6) 

Upon  an  indictment  for  stealing  four  pounds  and  two  purses,  it  appeared  that  tlie 
prosecutrix,  between  11  and  12  o'clock  in  the  morning,  having  a  purse  of  green 
leather,  containing  another  smaller  purse  about  the  size  of  half-a-crown,  in  which 
there  were  three  sovereigns  and  two  half-sovereigns,  lefl  to  go  to  Dorchester.  She 
supposed  she  dropped  the  purse  in  the  public  path  on  her  way.  In  the  afternoon 
she  had  the  property  cried  at  Dorchester  by  the  public  crier:  describing  it  correctly 
as  a  green  purse,  and  a  smaller  one  inside,  but  incorrectly  as  containing  £3  12s,  6(/. 
instead  of  £4  2s.  6d,  About  ^  o'clock  the  prisoner  was  at  a  public-house  in  Dor- 
chester, and  treated  one  Upshall  with  beer,  and  paid  for  it  with  a  sovereign,  which 
he  took  out  of  a  purse.  Whilst  there  the  crier  came  by  and  cried  something.  The 
landlady  went  to  the  door  to  hear;  Upshall  asked  her  what  it  was  that  was  cried; 
she  said,  from  the  passage,  *'Some  money  lost:  £3  12s.  6d"  The  prisoner  was 
taken  up  that  night,  and  the  two  purses,  with  six  half-sovereigns  and  some  change, 
found  on  him.  The  constable  said,  *' These  things  were  lost."  Prisoner  said, 
^*  Well,  I  know  I  did  pick  them  up."  The  constable  said,  ^*  There  was  more  money 
*18fi1  *^^°  this."  Prisoner  said,  "I  know  I*ve  done  wrong."  The  *Chairman 
-I  told  the  jury  that  a  felonious  intent  was  a  necessary  ingredient  in  every  lar- 
ceny ;  but  that  intention  was  to  be  judged  of  by  acts  subsequent  as  well  as  imme- 
diate ;  if  they  thought  the  conversion  of  the  money  to  his  own  use  without  inquiry 
was  proved,  and  that  there  was,  though  no  name  or  mark  on  the  purse,  yet  such  a 
peculiarity  in  it,  as  containing  a  second  smaller  one,  as  to  warrant  some  inquiry, 
and,  above  all,  if  they  were  satisfied  that  the  prisoner,  when  sitting  in  the  public- 
house,  heard  the  words  of  the  landlady,  and  then  did  not  take  measures  t.o  make 
restitution,  that  they  might  infer  a  felonious  intention ;  and  upon  a  case  reserved,  it 
was  held  that  this  direction  was  erroneous,  as  it  was  calculated  to  mislead  the  jury, 
and  to  induce  them  to  suppose  that,  although  the  prisoner  had  no  felonious  intent 
at  the  time  of  the  finding,  yet,  if  he  subsequently  had  such  intent,  he  was  guilty  of 
larceny ;  but  that  is  not  the  law.  The  evidence  here  showed  that  the  prisoner  found 
the  purse  and  took  possession  of  it  as  a  finder,  and  that  the  wicked  inttmtion  of 
appropriating  it  came  upon  him  afterwards.  Evidence  of  what  occurred  subse- 
quently to  the  finding  may  be  admissible  to  prove  a  felonious  intention  at  the  time 
of  the  Gnding ;  but  the  question  of  the  intent  at  the  time  of  the  finding  must  be 
left  to  the  jury.(c) 

On  an  indictment  for  staling  a  banker's  check  for  £82  19«.,  laid  in  one  count 
as  the  property  of  J.  Goldsmith,  and  in  another  as  that  of  T.  Boucher,  it  appeared 
that  Boucher,  a  lad  of  fourteen,  found  the  check,  and  showed  it  to  the  prisoner, 
who  told  him  that  it  was  only  an  old  check  of  the  Royal  British  Bank,  and  that 
he  wished  to  show  it  to  a  friend,  and  so  kept  the  check.  Boucher  could  not  read ; 
he  went  to  the  prisoner's  shop  the  same  day,  and  asked  for  the  check ;  the  prisoner 
from  time  to  time  made  various  excuses  for  not  giving  up  the  check :  and  Boucher 

(b)  Reg.  V.  Shea,  7  Cox  C.  G.  147,  a.d.',  1856.     This  is  a  decision  in  Ireland. 

(c)  }lex  V.  Christopher,  Bell  C.  C.  27,  a.d.,  1858.  The  Court  said  they  were  bound  by 
Reg.  V.  Tburbom,  supra;  and  Williams,  J.,  said,  ^'Agreeing  with  the  decision  in  that  case, 
I  must  confess  I  have  never  been  able  to  agree  with  some  of  the  principles  there  laid 
down.*'  And  Hill,  J.,  said,  '*  Two  things  must  be  made  out  in  order  to  establish  a  charge 
of  larceny  against  the  finder  of  a  lost  article.  First  it  must  be  shown  that  at  the  time  of 
finding  he  had  the  felonious  intent  to  appropriate  the  thing  to  his  own  use."  **  The  other 
ingredient  necessary  is  that,  at  the  time  of  the  finding,  he  had  reasonable  ground  for  be- 
lieving that  the  owner  might  be  discovered,  and  that  reasonable  belief  may  be  the  result 
of  a  previous  knowledge,  or  may  arise  from  the  nature  of  the  chattel  found,  or  from  there 
being  some  mark  upon  it ;  but  it  is  not  sufficient  that  the  finder  may  think  that  by  taking 
pains  the  owner  ma^  be  found ;  there  must  be  the  immediate  means  of  finding  him." 
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nerer  saw  it  again.  The  prisoDer  saw  Goldsmith,  and  Bald  he  knew  the  check  was 
Goldsmith's,  asked  what  reward  was  offered,  and  on  heing  told  five  shillings,  said 
he  would  rather  light  his  pipe  with  it  than  take  five  shillings.  The  check  had 
nerer  been  received  either  by  Goldsmith  or  Boucher.  The  jury  found  that  "  the 
prisoner  took  the  check  from  Boucher  in  the  hopes  of  getting  the  reward ',  and,  if 
that  is  larceny,  we  find  him  guilty;"  and,  upon  a  case  reserved,  it  was  held  that 
these  facts  did  not  show  any  felonious  taking.  The  mere  withholding  of  the  check 
under  the  circumstances  did  not  amount  to  such  a  taking  as  is  required  to  consti- 
tute the  offence  of  larceny. (n^ ) 

Upon  an  indictment  for  stealing  a  lamb,  it  appeared  that  the  prosecutor  had  ten 
white-faced  lambs  in  a  field,  and  that  the  ^prisoner  was  allowed  to  put  r^-tc^j 
twenty-nine  black-faced  Iambs  into  the  field  for  a  night's  keep,  for  one  ^ 
penny  a-head.  The  next  day  the  prisoner  went  to  one  Calvert  and  asked  him  to  buy 
twenty-nine  lambs,  which  he  agreed  to  do ;  Ca'vert  counted  the  lambs,  and  informed 
the  prisoner  that  there  were  thirty  inntead  of  twenty-nine,  and  pointed  out  to  him 
a  white-faced  lamb,  upon  which  he  said,  ''  if  you  object  to  take  thirty  I  will  draw 
one  ;*'  Calvert,  however,  hought  and  paid  for  the  whole.  The  white-faced  lamb 
was  proved  to  be  one  of  the  ten  belonging  to  the  prosecator,  and  it  appeared  that 
the  prisoner  must  have  taken  the  lambs  from  the  field  earlj  in  the  morning,  which 
was  thick  and  rainy.  The  Chairman  told  the  jury  that,  though  the  prisoner  did 
not  know  thai  the  lamb  was  in  his  flock  till  it  was  pointed  out  to  him^  he  should  rule 
that  in  point  of  law  the  taking  occurreil  when  it  was  pointed  out  to  the  prisoner  and 
sold  by  him ;  and  the  jury  having  found  that  at  the  time  of  leaving  the  field  the  pri- 
soner did  not  know  that  the  lamb  was  in  his  Hock,  and  that  he  was  guilty  of  felony  at 
the  time  it  was  pointed  out  to  him,  it  was  held,  upon  a  case  reseiVed,  that  the  prisoner 
committed  a  trespass  when  he  drove  the  lamb  out  of  the  field,  though  that  was  not  a 
felonious  trespass,  and  that  the  prisoner,  being  originally  a  trespasser,  continued  a 
trespasser  all  along,  and  the  moment  he  sold  the  kmb  with  a  felonious  intent  he 
became  a  thief,  (e) 

In  cases  of  this  nature,  where  the  taking  was  l^  finding^  some  of  the  strongest 
circumstances  to  rebut  the  implication  that  such  taking  was  felonious,  will  be  those 
which  show  that  the  party  made  it  known  that  he  had  found  the  property,  so  as  to 
make  himself  responsible  for  the  value,  in  case  be  should  be  called  upon  by  the 
owner ;  or  those  which  show  that  he  endeavored  to  discover  the  true  owner,  and 
kept  the  goods  till  it  might  reasonably  be  supposed  that  the  true  owner  could  not 
be  found.(y^ 

Where  there  is  clearly  the  animus  furandi  in  some  of  the  parties  concerned  in  a 
felonious  taking,  it  may  be  negatived  as  to  another  party,  if  it  appear  that  such 
other  party  had  a  different  object  in  view  from  that  of  obtaining  any  share  of  the 
stolen  property.  Donally  was  indicted  for  a  burglary  in  the  house  of  a  Mr.  Poole, 
and  Vaughan  as  accessory  before  and  after  the  fact  to  the  ^^  said  felony  and  bur- 
glary." It  appeared  that  Donally,  at  the  instigation  of  Vaughan,  who  was  in  the 
employment  of  the  police  office  at  Bow  street,  had  concerted,  with  three  other  men, 
to  rob  the  house  of  Mr.  Poole,  and  that  it  was  agreed  that  Vaughan  and  another 
officer  should  lie  in  wait  to  apprehend  the  three  other  men,  and  that  the  reward  for 
their  conviction  should  be  divided  amongst  them.  Vaughan  had  told  Mr.  Poole 
that  his  house  would  be  robbed  that  night,  desiring  him  to  mark  a  piece  of  cloth, 
sod  leave  it  on  the  counter,  to  take  care  to  fasten  the  latch  of  the  door,  and  to 
make  no  resistance,  as  he  shoukl  not  lose  anything;  to  which  Poole  tsonsented,  and 
left  the  house  with  Vaughan  and  the  other  officer  to  watch ;  which  they  did  in  a 
passage  on  the  opposite  side  of  the  street.  Mr.  Poole's  house  was  robbed  by  Doubly 
and  the  three  other  men ;  and  the  three  men  who  accompanied  Donally  were  almost 
immediately  apprehended  by  Vaughan  and  Barrett,  and  "^had  been  tried  in  a  r^eioo 
former  sessions  for  burglary ;  but  convicted  only  of  stealing  in  the  dwelling-  ^ 
hoose  to  the  amount  of  40s.,  in  consequence  of  its  being  possible*  that  the  robbery 
was  committed  by  day.     Upon  the  present  indictment  against  Donally  and  Yanghan, 

{d)  Reg.  p.  Gardner,  L.  k  G.  C.  G.  243,  a.d.,  1862. 

(e)  Reg.  r.  Riley,  Dears.  G.  G.  149.  (/)  2  East  P.  G.  c.  16,  8.  99,  p.  666. 
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the  juij  acquitted  Donally  of  the  burglary,  but  found  him  guilty  of  stealing  in  the 
dwelling-house  to  the  value  laid  in  the  indictment  of  £5,  and  Vaugban  as  accessoiy 
before  and  after  the  commission  of  the  said  felony  and  stealing  in  the  dwelling- 
house.  Upon  this  finding  it  was  objected,  that  this  could  not  be  larceny  in  Donally, 
because  not  done  animo  furandi ;  and  further,  it  was  objected  on  behalf  of  Vaughan, 
that  as  the  indictment  was  against  him  as  accessory  to  a  burglary  committed  by 
Donally,  and  as  the  jury  had  acquitted  the  principal  of  the  burglary,  the  charge 
against  the  accessory  must  necessarily  fail.  The  learned  Judge  also  doubted,  with 
respect  to  Vaughan,  whether  he  could  be  said  to  incite  orprocure  Donally  to  commit 
an  offence  where  he  engaged  him  to  take  the  part  of  apparently  jx)ining  in  it  for  the 
purpose  of  apprehending  the  offenders.  Upon  a  case  reserved,  ten  of  the  Judges 
held  the  conviction  wrong.  They  were  of  opinion  that,  as  Donally  was  not  present 
to  aid  or  assist  (though  the  other  offenders  thought  he  was)  but  to  detect,  and  as  he 
had  no  intent  that  the  felony  should  be  successful,  he  had  not  the  felonious  inten- 
tion necessary  to  make  him  a  principal,  although  he  acted  from  a  bad  motive,  viz., 
the  reward.  But  several  of  the  Judges  seemed  to  think  that  he  was  liable  to  be  in- 
dicted as  an  accessory  before  the  fact.  Lord  Ellenborough,  and  Holroyd,  J., 
thought  the  conviction  right;  that  although  there  was  a  clear  intention  that  the 
felony  should  be  discovered,  yet  there  was  another  intention  not  inconsistent  with 
the  former,  viz.,  that  the  felony  should  at  all  events  be  committed  ;  and  the  presence 
of  Donally  did  in  fact  aid  and  assist  and  countenance  the  commission  of  a  felony. (^) 
Upon  an  indictment  for  larceny,  it  appeared  that  the  prisoner  had  asked  a  ser- 
vant of  the  prosecutor  if  he  wanted  any  money  "worked"  for  him.  The  servant 
said  he  did  not  want, any.  The  prisoner  said  it  would  be  a  great  deal  to  his  interest 
if  he  worked  any.  The  servant  had  heard  worked  monay  spoken  of  by  his  master 
before  and  communicated  to  his  master  what  had  passed  between  himself  and  the 
prisoner.  About  six  weeks  afterwards  the  servant,  by  his  master's  directions,  wrote 
a  note  to  the  prisoner,  desiring  him  to  call  on  him,  as  he  had  got  a  little  business 
for  him  to  do.  The  prisoner  accordingly  came  to  the  servant,  and  after  several 
meetings  an  arrangement  was  made  between  the  prisoner  and  the  servant  that  he 
was  to  come  down  that  evening,  and  come  in  once  or  twice,  and  the  servant  was  to 
give  him  what  he  could.  He  said  he  was  to  put  down  a  shilling;  the  servant  was 
to  take  it  up,  make  a  pretence  of  putting  it  into  the  till,  take  out  two  or  threo  more, 
and  place  them  on  the  counter,  and  the  prisoner  was  to  take  them  up;  the  servant 
told  his  master  all  that  had  passed.  Afterwards  some  marked  money  was  put  in 
*1  AQ1  ^^  ^^^^*  ^^^  prisoner  came  in,  and  bought  a  '*'penny- worth  of  gin,  and  put 
^  down  a  shilling.  The  servant  gave  him  four  marked  shillings,  the  shilling 
he  had  put  down,  and  three  pence  halfpenny;,  directly  the  servant's  hand  was  off  it, 
the  prisoner  took  it  off  the  counter,  and  put  it  in  his  pocket,  and  was  going  off 
when  he  was  apprehended.  The  master  stated  that  the  servant  acted  with  his 
knowledge  and  consent,  and  by  his  directions,  and  that  he  gave  him  directions  to 
give  the  prisoner  the  money  in  the  way  he  had  done.  Mirehouse,  C  J.,  doubted 
whether  there  had  been  a  felonious  taking ;  and  the  prisoner  having  been  found 
guilty,  judgment  was  respited  that  the  opinion  of  the  Judges  might  be  taken,  and 
the  conviction  was  afterwards  held  right.  (A)  ' 

(g)  Rex  p.  Donally,  R.  k  R.  310;  a.  o.,  2  Marsh.  Rep.  571.  From  this  decision  it  became 
nnnecessarj  to  give  any  opinion  upon  the  objection  taken  on  behalf  of  the  prisoner 
Vaughan. 

(A)  Reg.  V,  Williams,  I  G.  &  K.  195  (47  E.  C.  L.  R.).  No  ground  is  stated  for  this  de- 
cision ;  but  as  the  prisoner  took  the  money  off  the  counter  himself,  this  was  an  actual 
taking  by  him,  wholly  independent  of  the  placing  it  there  by  the  servant,  who  did  not  de- 
liver it  to  the  prisoner,  but  only  placed  it  where  he  could  take  it.  In  Reg  v.  Bannen,  1 
G.  k  K.  295  (47  E.  G.  L.  R.),  Alderson,  B  ,  said,  <^  If  a  person  desirous  of  stealing  my 
horse  asks  my  servant  to  let  him  do  so,  and  the  servant  tells  me  of  it,  and  I  say,  ^  take  out 
the  horse  and  give  it  to  him,'  and  I,  to  confirm  your  evidence,  will  have  you  both  taken 
with  the  horse  in  your  possession,  and  all  this  is  done,  would  this  be  horse-stealing  ?'' 
And  on  its  being  answered  that  it  would,  Alderson,  B.,  said,  '^Though  the  horse  was  sent 
by  my  orders.  If  the  person  comes  and  takes  the  horse  himself,  it  is  a  different  matter." 
Patteson,  J.,  '*  The  case  put  by  my  brother  Alderson  would  be  no  felony,  because  he  vol- 
untarily parts  with  his  horse."  This  supports  the  distinction,  that  if  a  servant,  by  his 
master's  orders,  delivers  a  chattel  to  a  thief  with   whom  he  is  in  communication,  this  is 
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Besides  the  antmiu  /urandi,  it  is  necessary  that  the  taking  of  the  goods  should 
also  he  without  the  consent  of  the  owner,  invito  domino.  This  is  of  the  very 
essence  of  the  crime  of  larceny,(i)  as  it  has  been  already  shown  to  be  essential  in  a 
robbery  (^) 

This  material  ingredient  in  the  ofience  of  larceny  underwent  great  consideration 
in  a  modern  case,  where  the  following  circumstances  were  given  in  evidence  against 
the  prisoners,  upon  an  indictment  for  burglary  and  larceny.     The  prisoners  intending 
to  rob  a  manufactory  of  which  Mr.*  Boulton  was  the  principal  proprietor,  applied  to 
a  man  named  Phillips,  who  was  employed  as  servant  and  watchman  to  the  manu- 
factory, to  assist  them  in  the  robbery.     Phillips  assented  to  their  proposal ;  but 
immediately  afterwards  gave  information  to  Mr.  Boulton,  and  told  him  what  was 
intended,  and  the  manner  and  time  the  prisoners  were  to  come  :  that  they  were  to 
go  into  the  counting-house,  and  that  he  was  to  open  the  door  into  the  front  yard  for 
them.     Mr.  Boulton  told  him  to  carry  on  the  business,  and  that  he  would  bear  him 
harmless ;  and  Mr.  Boulton  also  consented  to  his  opening  the  door  leading  to  the 
front  yard,  and  to  his  being  with  the  prisoners  the  whole  time.     In  consequence  of 
this  information,  Mr.  Boulton  removed  from  the  counting-house  everything  but  150 
guineas  and  some  silver  ingots,  which   he  marked,  in  order  to  furnish  evidence 
against  the  prisoners;  and  laid  in  wait  to  take  them  when  they  should  have  accom- 
plished their  purpose.     On  the  23d  of  December,  about  one  o'clock  in  the  morning, 
the  prisoners  came,  and  Phillips  opened  the  door  into  the  frcmt  yard,  through   r^i  qa 
which  they  went  along  the  front  of  the  building,  and  *round  into  another  •- 
yard  behind  it,  called  the  yiiddle  yard ;  and  from  thence  they  and  Phillips  went 
through  a  door,  which  was  left  open,  up  a  staircase  in  the  centre  building,  leading 
to  the  counting-house  and  rooms  where  the  plated  business  was  carried  on ;  this 
door  the  prisoners  bolted,  and  then   broke  open   the  counting-house,  which  was 
locked,  and  the  desks,  which  were  also  locked ;  and  took  from  thence  the  ingots  of 
silver  and  guineas.     They  went  to  the  story  above,  into  a  room  where  the  plated 
business  was  carried  on,  and  broke  the  door  open,  and  took  from  thence'a  quantity 
of  silver,  and  returned  down  stairs ;  when  one  of  them  unbolted  the  door  at  the 
bottom  of  the  stairs  which  had  been  bolted  on  their  going  in,  and  went  into  the 
middle  yard,  where  all  (except  one  who  escaped}  were  taken  by  the  persons  placed 
to  watch  them.     It  was  submitted  that  no  felony  was  proved,  as  the  whole  was  done 
with  the  knowledge  and  assent  of  Mr.  Boulton,  and  that  the  acts  of  Phillips  were 
his  act8.(/)     The  prisoners  having  been  coHivicted,  the  case  was  argued  before  the 
twelve  Judges,  a  majority  of  whom  held  that  the  prisoners  were  guilty  of  the 
larceny ;  for  that,  although  Mr.  Boulton  had  permitted,  or  suffered  the  meditated 
offence  to  be  committed,  he  had  not  done.anything  originally  to  induce  it ;  that,  his 
object  being  to  detect  the  prisoners,  he  only  gave  them  a  greater  facility  to  commit 
the  larceny  than  they  otherwise  might  have  had ;  and  that  this  could  no  more  be 
considered  as  an  assent  than  if  a  man,  knowing  of  the  intent  of  thieves  to  break 
into  his  house,  were  not  to  secure  it  with  the  usual  number  of  bolts.     They  thought 
also  that  there  was  no  distinguishiog  between  the  degrees  of  facility  a  thief  might 
have  given  to  him ;  that  Mr.  Boulton  never  meant  that  the  prisoners  should  take 
away  his  property,  and  the  circumstance  of  the  design  originating  with  the  prisoners, 
and  Mr.  Boulton's  taking  no  step  to  facilitate  or  induce  the  offence,  until  after  it 
had  been  thought  of,  and  resolved  on  by  them,  formed  in  the  opinion  of  some  of 
the  Judges,  a  very  considerable  ingredient  in  the  case,  and  differed  it  greatly  from 
what  it  might  have  been  if  he  had  employed  his  servant  to  suggest  the  perpetration 
of  the  offence  originally  to  the  prisoners.     But  Lawrence,  J.,  before  whom  the 
prisoners  were  tried,  doubted  whether  it  could  be  said  to  be  done  invito  domino ^ 
when  the  owner  had  directed  his  servant  to  carry  on  the  business,  and  meant  that 
the  prisoners  should  be  encouraged  by  the  presence  of  that  servant ;  and  that  by 

not  larceDj ;  but  if  he  only  affords  the  thief  facility  for  taking  the  chattel,  and  the  thief 
takes  the  chattel  himself,  it  is  larceny.  See  also  Reg.  v.  Johnson,  G.  k  M.  218  (41  E.  G. 
L,  R.),  anie^  p.  U  ;  and  Reg.  v.  Lawrance,  4  Gox  G.  G.  43Sj  post, 

(t)  FosL  123. 

{k)  Ante,  p.  108. 

(/)  See  antCj  p.  91,  as  to  another  point  decided  in  this  case. 
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his  assistance  tbej  should  take  the  goods,  so  as  to  make  a  complete  felony  >  though 
he  did  liot  mean  that  they  should  carry  them  away.(m)^ 

Upon  some  of  the  doctrines  relating  to  the  felonious  taking,  &c.,  which  have 
been  already  mentioned,  points  of  considerable  difficulty  will  sometimes  occur :  but 
by  far  the  most  nice  and  intricate  questions  alise  upon  the  class  of  cases  which  are 
now  to  be  considered,  namely,  those  in  which  it  appears  that  the  goods  were  taken 
l|y  tJie  delivery  or  consent  of  the  ovmer,  or  of  tome  one  having  authority  to  deliver 
them.  The  material  ingredients  in  the  definition  of  larceny,  already  apoken 
of,  must  still  be  kept  in  mind;  ^particularly  that  of  the  animiu  furandi, 
and  the  doctrine  that  the  goods  must  be  taken  inoito  domino. 

It  may,  in  the  first  place,  be  observed,  with  respect  to  these  cases  where  the 
goods  are  obtained  by  delivery,  that  if  it  appear  that,  although  there  is  a  delivery 
by  the  owner  in  fact,  yet  there  is  clearly  no  change  of  property  nor  of  legal  po8$e9- 
sion,  but  the  l^;al  possession  still  remains  exclusively  in  the  owner,  larceny  may  be 
committed  exactly  as  if  no  such  delivery  had  been  made. 

Thus  if  a  person,  to  whom  goods  are  delivered,  has  only  the  bare  charge,  or 
custody,  of  them,  and  the  legal  possession  remains  in  the  owner,  such  person  may 
commit  larceny,  by  a  fraudulent  conversion  of  the  goods  to  his  own  use.(ri)  A 
doctrine  which  directly  applies  to  the  case  of  servants  entrusted  with  the  care  of 
eoods  in  the  possession  of  their  masters,  as  will  be  shown  more  fully,  when  larcenies 
by  servants  are  treated  of  in  a  subsequent  chapter.  And  larceny  may  be  oomniitted 
also  in  a  like  manner  by  a  person  who  has  a  bare  special  use  of  goods.  Thus,  a 
man  may  be  guilty  of  larceny  in  taking  a  piece  of  plat^,  set  before  him  to  drink  in 
a  tavern ;  for  he  has  only  a  liberty  to  use,  not  a  possession  by  delivery. (oj)  So 
larceny  may  be  committed  by  a  person  who  is  employed  for  hire  to  drive  cattle  to  a 
fair  or  market,  and  in  such  case  the  owner  parts  only  with  the  custody  and  not  with 
the  posses8ion.(2>)  So  if  a  weaver,  or  silk-throwster,  deliver  yarn,  or  silk,  to  be 
wrought  by  journeymen,  in  his  house,  and  they  carry  it  away  with  intent  to  steal 
it,  this  is  felony ;  the  entire  property  remaining  there  in  the  owner,  and  the  posses- 
sion of  the  workmen  being  the  possession  of  the  owner.  (^)  But  it  would  not  be 
felony  if  the  yarn  had  been  delivered  to  a  weaver  out  of  the  house,  who,  having 
thus  the  lawful  possession  of  it,  had  aflerwards  embezsled  it;  because  by  the  de- 
livery he  had  a  special  property,  and  not  a  bare  charge ;  in  the  same  manner  as  one 
who  is  entrusted  with  the  care  of  a  thing  for  another  to  keep  for  his  use.(r) 

So  also  where  a  horse  was  delivered  by  the  prosecutor  to  the  prisoner  to  be 
agisted  at  a  certain  sum  per  week,  and  in  the  second  week  the  prisoner  sold  the 
horse  as  his  own,  it  was  held,  upon  a  case  reserved,  that  inasmuch  as  the  prose- 
cutor had  parted  with  the  possession,  it  did  not  amount  to  larceny.(jf)  So  where 
a  drover  of  cattle  was  employed  to  drive  eight  oxen  to  London,  and  his  instructions 
were,  that  if  he  could  sell  them  on  the  road  he  might ;  and  those  he  did  not  sell  on 
the  road,  he  was  to  take  to  a  particular  salesman  in  Smithfield,  who  was  to  sell 
them ;  and  the  drover  sold  two  on  the  road,  and  instead  of  taking  the  others  to  the 
salesman,  drove  them  to  Smithfield,  and  sold  them  there,  and  converted  the  money 
to  his  own  use ;  it  was  held  that  this  was  not  laroeny.(^) 

(fft)  Rex  V,  Eggington,  2  Leach  913;  2  East  P.  C.  c.  16,  8.  101,  p.  666. 

in)  1  Hale  505,  506;  1  Hawk.  P.  C.  c.  33,  a.  6  ;  2  East  P.  G.  c.  16,  s.  109,  p.  682. 
0)  1  Hale  506. 
p)  Rex  V.  M'Kamee,  R.  ft  M.  G.  G.  R.  368.    But  see  Reg  o.  Hey,  1  Den.  G.  0.  602  ;  Reg. 
Stanbary,  2  Gox  G.  G.  272,  ^o«^,  tit.  ^^  Larceny  by  Servant* J* 


r)  2  East  P.  G.  c.  16,  s.  109,  p.  682,  683 ;  1  Hawk.  P.  G.  c.  33,  s.  2. 


Rex  v.  Smith,  R.  k  M.  G.  G.  R.  473. 


(q)  Anon.,  Kel.  35 ;  2  East,  P.  G.  c.  16,  s.  109,  p.  682. 

h 

(t)  Reg.  V.  Goodbodj,  8  G.  ft  P.  665  (34  E.  G.  L.  R.),  Littledale,  J.,  and  Parke,  B.  See 
this  case  more  f^Wy^  poet,  tit.  ^^Larceny  by  Servanti.^^  Bnt  the  cases  in  this  and  the  two 
preceding  notes  woald  be  within  sec.  3  of  the  new  Act. 

• 

^  The  distinction  is  between  the  owner's  procuring  his  property  to  be  taken  ;  and  his 
merely  leaving  it  in  the  power  of  the  defendant  to  execute  his  own  original  purpose  of 
taking  it ;  and  in  the  latter  case  the  taking  Is  to  be  regarded  as  mvUo  dommo :  State  v. 
GoTington,  2  Bailey  569. 
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*It  is  steted  that,  in  general,  where  the  delivery  of  goods  is  made  for  a  r^ici  qn 
certain  special  and  particular  purpose,  the  possession  is  still  supposed  to  ^ 
reside,  unparted  with,  in  the  first  proprietor. (le)*  And  that  if  a  watchmaker  steal 
a  watch,  delivered  to  him  to  clean  ;  or  if  a  person  steals  clothes,  delivered  for  the 
purpose  of  being  washed ;  or  goods  in  a  chest,  delivered,  with  the  key,  for  safe 
costodj ;  or  guineas,  delivered  for  the  purpose  of  being  changed  into  half-guineas  ; 
or  a  watch,  delivered  for  the  purpose  of  being  pawned ;  in  all  these  instances  the 
goods  taken  have  been  thought  to  remain  in  the  possession  of  the  proprietor,  and 
the  taking  of  them  awaj  held  to  be  felony. (x)  But,  unless  in  these  cases  the 
privity  of  contract,  under  which  the  goods  were  delivered,  appeared,  by  some  means, 
to  have  been  determined  (of  which  more  will  be  said  hereafter),  it  seems  difficult 
to  see  how  they  are  distinguishable,  some  of  them  at  least,  from  the  cases  of  a  gold- 
smith, to  whom  plate  is  delivered  to  work  or  to  weigh ;  a  tailor,  to  whom  cloth  is 
delivered  that  he  may  make  clothes  with  it;  and  a  friend,  who  is  entrusted  with 
property  to  keep  for  the  owner's  use ;  in  which  cases  an  embezzlement,  or  conver- 
sion of  the  goods,  by  the  party  to  whom  they  are  delivered,  has  been  said  not  to 
amount  fio  felony. (y)  In  these  latter  cases,  as  well  as  in  the  former,  the  delivery 
of  the  goods  is  made  only  for  a  special  purpose ;  yet  it  seems  that  the  possession  of 
them  has  not  been  considered  as  remaining  with  the  owner,  but  as  having  passed 
to  the  party  by  a  lawful  delivery  without  fraud,  and,  therefore,  not  the  subject  of  a 
subsequent  felonious  conversion.  The  distinction,  indeed,  between  a  bare  charge, 
or  special  use  of  goods,  and  a  general  bailment  of  them,  seems  to  be  sufficiently 
intelligible ;  and  it  seems  consistent  with  principles  that,  in  the  former  case,  the 
legal  possession  should  be  considered  as  remaining  in  the  owner ;  and,  in  the  latter, 
as  having  passed  to  the  bailee ;  and  that,  therefore,  in  the  former  case  larceny  may 
he  committed  of  them  by  the  person  to  whom  they  have  been  delivered,  and  that 
in  the  latter  it  may  not,  unless  there  be  a  determination  of  the  privity  of  contract : 
hat  it  is  in  the  application  of  this  doctrine  to  particular  cases  that  the  distinctions 
seem  to  become  dbscure  (2;) 

[u)  1  Hawk.  P.  G.  c.  33,  s.  9. 

(z)  1  Hawk  P.  G.  c.  33,  s.  10,  and  the  vartous  cases  there  cited. 

(y)  1  Hawk.  P.  G.  c.  33,  s.  2 ;  2  East  P.  G.  c.  16,  s.  113,  p.  693.  Bat  see  now  sec.  3  of 
the  new  Act. 

(z)  See  more  upon  the  cases  which  relate  to  a  delivery  and  privity  of  contract  deter- 
mined in  a  subsequent  part  of  this  chapter.  And  upon  those  which  relate  to  a  bare  charge 
of  the  goods  or  Apotsestion  of  them  delivered  oyer^postj  sec.  3,  in  which  the  special  property 

^  If  the  owner  of  goods  parts  with  the  possession  for  a  particular  purpose,  and  the  per- 
son who  receives  the  possession  avowedly  for  that  purpose,  has  a  fraudulent  intention  to 
make  use  of  the  possession,  as  the  means  of  converting  the  goods  to  his  own  use,  and  does 
so  convert  them,  it  is  larceny :  Lewis  v.  Gomm.,  15  S.  k  R.  33.  But  if  the  owner  intends 
to  part  with  the  properly,  and  delivers  possession  absolutely,  and  the  purchaser  receives 
the  goods  for  the  purpose  of  doing  with  them  what  he  pleases,  it  is  not  larceny,  although 
fraaduleni  means  may  have  been  used  to  induce  him  to  part  with  them  :  Ibid.  Although 
every  larceny  includes  a  trespass,  and  cannot  exist  unless  there  has  been  a  taking  from 
the  possession  of  another,  yet  when  one  having  only  the  care,  charge,  or  custody  of  pro- 
perty for  the  owner,  converts  it  animo  fwrandi,  it  is  larceny ;  the  possession  in  judgment  of 
law  remaining  in  the  owner  until  the  conversion :  People  v.  Gall,  1  Denio  120.  So  where 
the  holder  of  a  promissory  note  having  received  a  partial  payment  from  the  prisoner,  who 
was  the  maker,  handed  it  to  him  to  indorse  the  payment,  who  took  it  away  and  refused 
to  give  it  up ;  keldf  that  the  possession  remained  in  the  owner,  the  prisoner  acquiring  only 
s  temporary  charge  or  custody  for  the  special  purpose  ;  and  that  the  subsequent  conver- 
sion, the  jury  having  found  it  felonious,  was  larceny:  Ibid.  In  such  a  case  it  is  not  essen- 
tial that  a  felonious  intent  should  exist  when  the  prisoner  received  the  note.  It  is  enough 
if  he  converted  it  animo  furantU :  Ibid. 

For  other  cases  of  constructive  larceny,  see  Garcia  v.  State,  26  Texas  209 ;  Gomm.  v. 
Collins,  12  Allen  181 ;  Bassett  o.  Spaffbrd,  45  N.  Y.  387  ;  Gomm.  v.  White,  U  Gush  483  ; 
Richards  o.  Gomm.,  13  Gratt  803;  Welsh  v.  People,  17  111.  339;  Ennis  v.  State,  3  Iowa 
67;  State  o.  WaUon,  41  N.  H.  633:  State  v.  Humphrey,  32  Verm.  569 ;  State  v.  E.ngland, 
8  Jones  (Law)  399;  State  v.  Williams,  35  Mo.  229;  Gomm.  v.  Ghatham,  14  Wright  181 ; 
People  9.  Smith,  23  Gal.  280 ;  Gomm.  v.  Welsh,  5  Gray  83 ;  People  v.  Jackson,  3  Parker 
G.  R.  590;  State  v.  Coombs,  55  Maine  477  ;  Wilson  v.  People,  39  N.  T.  459 ;  State  v.  Jarvis, 
63  K.  G.  556 ;  Stenson  v.  People.  43  111.  397  ;  State  v  Brown,  25  Iowa  561 ;  State  o.  York, 
5  Barring.  493. 
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Where  the  prisoner  was  a  lodger,  and  his  landlady,  wanting  change  for  a  bank- 
note, 8ent  it,  by  her  servant,  to  the  prisoner  up  stairs,  begging  that  he  would  give 
her  change  for  it;  when  the  prisoner,  after  examining  his  purse,  said  that  he  had 
not  gold  enough  about  him  for  the  purpose,  but  that  he  would  go  immediately  to 
his  bankers,  and  get  the  note  changed ;  upon  which  he  left  the  house,  with  the 
bank-note  in  his  hand,  and  never  returned ;  the  prisoner  appears  to  have  been  con- 
victed without  any  question  having  been  made  as  to  the  offence  amounting 
to  larceny.(a)  But,  in  this  case,  it  probably  might  have  been  considered  that 
^.qo-i  *the  landlady  did  not  intend  to  part- with  the.  note  widiout  first  receiving  the 
^  change ;  and  if  so,  that  the  servant  delivered  the  note  to  the  prisoner  without 
the  authority  of  her  mistMrn,  and,  therefore,  that  no  legal  possession  of  it  ever  passed 
to  the  prisoner;  and  that  i7  taking  it  he  was  guilty  of  a  treepa8s.(&) 

If  the  owner  of  goods  employ  a  person,  not  in  his  service,  to  take  them  to  a  cus- 
tomer and  show  them  him  and  bring  them  back  again,  without  authorizing  him  to 
sell  them  to  the  customer,  or  leave  them  with  him,  and  he  sell  them  instead  of 
taking  them  to  the  customer,  he  is  guilty  of  larceny ;  but  in  such  case,  if  he  was 
either  authorized  to  sell  them  to  the  customer,  or  to  leave  them  with  him,  he  is  not 
guilty  of  larceny.  The  prosecutor  desired  the  prisoner  to  take  his  horse  and  cart 
and  show  some  pigs  to  a  lady ;  and  to  return  in  a  quarter  of  an  hour.  He  told  the 
prisoner  what  was  to  be  the  price  of  each  of  the  pigs,  if  the  lady  should  take  a  fancy 
to  them,  but  he  was  not  to  sell  them,  only  to  see  if  they  were  the  right  size  for  the 
lady ;  he  was  not  trusted  to  sell  them  and  receive  the  money ;  he  was  to  bring  the 
pigs  back  in  a  quarter  of  an  hour  whether  she  liked  them  or  not;  the  prisoner  sold 
the  pigs,  and  did  not  take  them  to  the  lady :  it  was  urged  that  the  prisoner  could 
not  be  convicted  of  larceny  unless  he  was  not  in  the  situation  of  a  bailee,  or  he 
intended  from  the  beginning  to  steal  the  pigs.  Alderson,  B.,  told  the  jury,  ^'  The 
first  question  is,  whether  the  prisoner  had  a  felonious  intent  from  the  commencement 
of  the  transaction :  and  the  second  whether  he  received  the  pigs  as  bailee  to  deal 
with  them,  or  only  as  a  servant  having  the  custody  of  them,  and  whose  duty  it  was 
to  bring  them  back.  If  the  prosecutor  meant  that  the  prisoner  should  leave  the 
pigs  with  the  lady,  and  either  bring  back  the  money  or  make  a  bargain  for  the  sale  of 
them,  then  he  will  be  in  the  situation  of  a  bailee.  The  question  is,  whether  they  were 
delivered  to  the  prisoner  simply  that  he  should  show  them  to  the  lady,  and  bring 
theui  back  bodily ;  if  they  were,  then  if  the  felonious  intent  came  upon  him  at  that 
time,  it  would  come  upon  him  at  the  time  when  he  had  only  the  custody  and  not  the 
possession,  and  in  that  case  he  would  be  guilty  of  stealing  them."(c) 

It  has  been  suggested  as  worthy  of  consideration  whether  the  distinction  concern- 
ing the  legal  possession  remaining  in  the  owner,  afler  a  delivery  in  fact  to  another, 
do  not  extend  to  all  cases  where  the  thing,  so  delivered  for  a  special  purpose,  is 
intended  to  remain  in  the  presence  of  the  owner.  And  it  is  well  advanced,  in  sup- 
port of  the  observation,  that  in  cases  of  this  kind  the  owner  cannot  be  said  to  give 
any  credit  to,  or  repose  confidence  in,  the  party  in  whose  hands  it  is  so,  in  fact, 
placed ;  and  that,  the  thing  being  intended  to  be  returned  to  the  owner  again,  and 
resumable  by  him  every  moment,  his  dominion  over  it  is  as  perfect  as  before ;  and 
the  person,  to  whom  it  is  so  delivered,  has,  at  most,  no  more  than  a  bare  limited  use, 
or  charge,  and  not  the  legal  possession  of  it.(^)  And  though  the  case  of  a  person 
going  into  a  shop,  under  pretence  of  buying  groods,  and,  upon  their  being  delivered  to 
*1  QJ.1  ^^™  ^  ^^^  ^^7  ^running  away  with  them ;  and  also  that  of  a  person  going  into 
-*  a  market,  and  obtaining  a  horse  for  the  purpose  of  trying  its  paces,  and  then 
riding  away  with  it,  have  been  considered  as  felonies,  on  the  ground  of  a  preconcerted 
design  to  steal  the  chattels  ;(e)  yet  they  appear  also  to  be  sustainable  on  the  ground 

Buflficieiit  to  constitute  an  ovmerth^  of  the  goods  taken  is  considered;  and  also,  post,  chap. 
On  Larceny  by  Servantt. 

(a)  Campbell's  case,  2  Leach  564. 

(6)  By  Scarlett,  arguendo,  in  Welsh's  case,  2  Leach  1079. 

(e)  Reg.  V.  Harrey,  9  C.  &  P.  353  (38  E.  G.  L.  R.),  Alderson,  B.  See  Reg.  o.  Hey,  1  Den. 
C.  C.  602,  poif. 

(d)  2  East  P.  C.  c.  le,  s.  110,  p.  683. 

(e)  1  Hawk.  P.  C.  c.  33,  s.  14,  15 ;  Kel.  82 ;  2  East  P.  C.  c.  16,  s.  106,  p.  677. 
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that  the  legal  possession  of  such  chattels  still  remained  in  the  owner  of  the  goods, 
notwithstanding  the  delivery,  he  continuing  present^/) 

The  prisoner  was  indicted  for  stealing  one  pound.  The  prosecutor's  wife  was  at  , 
a  railway  station,  and  saw  the  prisoner  near  the  pay-place  apparently  ahont  to  take  a 
ticket  for  himself,  and,  there  heing  a  crowd,  she  asked  him  if  he  would  get  a  ticket 
for  her  for  York.  He  said  *^  Yes."  She  handed  him  a  sovereign,  the  price  of  the 
ticket  being  only  ten  shillings  He  received  the  sovereign,  but  instead  of  applying 
for  any  ticket,  stoopdfi  under  the  rail,  and  ran  across  the  platform.  It  was  objected 
that  there  was  no  larceny,  because  there  was  no  trespass,  as  the  prosecutor's  wife 
had  voluntarily  parted  with  the  sovereign  to. the  prisoner:  but  the  objection  was 
overruled,  and  the  jury  found  the  prisoner  guilty,  and  that  he  placed  himself  near 
the  pay-place  for  the  purpose  of  obtaining  •  money  in  the  manner  described ;  and, 
upon  a  case  reserved,  it  was  held  that  the  conviction  was  right.  "  It  is  quite  imma- 
terial whether  a  man  obtains  possession  of  property,  with  intent  to  convert  it  to  his 
own  use,  by  means  of  a  trick,  or  whether  he  gets  it,  with  a  like  intent,  by  placing 
himself  in  a  convenient  position,  where  it  is  probable  that  he  will  be  intrusted  with 
it."(^)  "  ^^  ^1^^  doctrine  also  is,  that  if  the  owner  delivers  a  chattel  to  another 
for  a  temporary  purpose,  and  himself  continues  present  the  whole  time,  that  other 
has  only  the  custody  of  the  chattel,  and  not  the  possession  of  it,  and,  if  he  converts 
it  to  his  own  use,  he  may  be  convicted  of  larceny.*'(A)  And,  under  the  circum- 
stances of  this  catic,  the  actual  presence  of  the  prosecutrix  during  the  whole  time 
was  not  necessary ;  for  (M)  "  if  a  man  has  the  custody  of  goods  only,  and  not  the 
possession,  he  may  commit  a  trespass  by  carrying  them  away.  In  this  case  the  pri- 
soner had  only  the  custody  of  the  sovereign;  he  had  not  any  special   property 

in  it/'(0 

The  prisoners  were  indicted  for  stealing  a  banker's  check  for  £i2 — ^four  ten 
pound  bank  notes  and  forty-four  sovereigns ;  and  it  appeared  that  the  prosecutor, 
being  seated  at  his  shop-door,  the  prisoners  Johnson  and  Wright  placed  themselves 
near  him,  and  began  a  conversation  about  the  sale  of  some  beasts  and  a  pony ;  they 
disagreed  as  to  the  price,  Johnson  asking  £42,  and  Wright  offering  £40 ;  when  the 
prosecutor  said,  '^  Split  the  difference."  Johnson  then  said  Wright  should  have 
them  were  it  not  that  his  (Johnson's)  father  would  be  angry,  as  Wright  had  bought 
two  cows  over  his  head.  Wright  offered  to  give  up  the  cows.  The  prosecutor 
again  interposed,  and  the  prisoners  appeared  to  conclude  a  bargain  that  Wright 
should  give  Johnson  £42  for  the  beasts  and  '''the  pony,  and  that  a  half  sov-  p^^  f^m 
ereign  should  be  returned,  provided  the  prosecutor  would  take  the  money  ^ 
from  Wright  and  pay  it  to  Johnson,  as  if  the  prosecutor  were  the  buyer,  so  that 
Johnson's  father  might  believe  him  to  be  the  real  purchaser.  The  prosecutor  con- 
sented to  act  as  a  go-between.  The  parties  then  entered  his  shop,  aud  Wright 
counted  out  forty-two  sovereigns,  forty  of  which  passed  through  the  prosecutor's 
hands  to  Johnson,  and  the  other  two  laid  on  the  counter.  Johnson  laid  down  the 
forty  sovereigns  also  upon  the  counter,  with  an  explanation  that  his  father,  who  was 
an  austere  man,  would  not  be  satisfied  without  a  check  upon  a  banker,  and  re- 

2 nested  the  prosecutor  to  draw  one  accordingly.  The  prosecutor  went  rouod  to  his 
esk,  leaving  the  prisoners  with  the  sovereigns,  drew  the  check  payable -to  Johnson 
or  bearer  for  £42,  returned,  and  delivered  it  to  Johnson.  At  this  time  he  lost  all 
thought  of  the  money,  and  when  he  returned  from  the  desk  the  sovereigns  had  dis- 
appeared. Johnson  said  the  prosecutor  must  go  with  him  to  the  bank  to  draw  the 
money.  The  prosecutor  consented,  and  Wright  was  to  remain  in  the  shop  until 
they  returned  to  finish  the  transaction.  The  prosecutor  and  Johnson  lefl  Wright 
alone  at  the  shop-door,  and  went  to  the  bank  together,  token  the  check  was  caAed 
hy  degire  of  the  prosecutor^  in  four  notes  of  ten  pounds  each  and  two  sovereigns. 
Johnson  took  the  money,  and  came  out  of  the  bank;  the  prosecutor  shortly  afler 
followed  him;  instead  of  returning  at  once  to  the  prosecutor's  shop,  Johnson  re- 
quested the  prosecutor  to  accompany  him  to  an  inn,  where  he  said  his  father  was, 

(/]  Chisiser's  case,  T.  Rajm.  275,  2*76;  2  East  P.  G.  c.  16,  s.  160,  p.  683,  684:  in  which 
last  cited  authority  see  also  the  argument  in  support  of  this  doctrine. 
iff)  Per  Pollock,  C.  B.  (A)  Per  Wiphtman,  J. 

(hh)  Per  Williams,  J.  (t)  Reg.  r.  Thompson,  L.  k  C.  C.  G.  225. 
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to  satisfy  him  as  to  the  business.  They  went  into  the  inn-yard  together,  where 
Johnson  called  for  his  pony,  at  the  same  time  slipping  a  half  sovereign  into  the 
prosecutor's  hand,  saying,  '<  I  will  go  and  turn  out  the  beasts ;"  when  he  made  oflf 
Dy  the  back  entrance  of  the  yard,  leaving  the  prosecutor  with  the  half  sovereign 
and  the  pony ;  instead  of  returning  with  him  to  the  shop  (where  Wright  was  to  re- 
main) to  finish  the  transaction,  as  the  prosecutor  had  all  along  expected  was  to  be 
done,  and  the  forty-two  sovereigns  handed  over  to  him.  The  Drosecutor  made  haste 
home,  and  found  that  Wright  had  fled  and  the  forty-two  sovereigns  were  gone.  The 
prosecutor  swore  that  he  believed  the  prisoners  to  be  respectable  men,  and  engaged 
m  a  bond  fide  transaction,  and  that  he  should  have  allowed  Johnson  to  go  to  the 
bank  alone  with  the  check,  he  remaining  with  Wright  and  the  sovereigns  in  the 
shop,  had  not  Johnson  requested  him  to  go  to  the  bank  with  him.  The  prosecutor 
expected  John9on  was  to  come  back  with  him  to  Wright,  and  that  he  was  to  have 
the  forty-two  sovereigns  from  Wright.  The  juiy  found  that  the  prisoners  throughout 
intended  to  get  the  property  of  the  prosecutor  into  their  possession  by  iVaud,  and 
apply  it  to  their  own  use,  and  that  the  prosecutor  did  not  intend  to  part  with  his 
property  in  the  check  and  change  until  Johnson  returned  with  them,  and  the  prose- 
cutor received  the  forty-two  sovereigns.  And,  upon  a  case  reserved,  it  was  con- 
tended for  the  prisoners  that  the  check  was  absolutely  passed  over  to  Johnson  by 
the  prosecutor.  And  as  to  the  notes  and  two  sovereigns,  the  change  for  the  check, 
that  they  never  were  the  property  of  the  prosecutor ;  that  they  belonged  to  the 
banker,  who  transferred  the  property  in  them  to  Johnson.  On  the  part  of  the 
*1QR1  ^^^^  ^^  ^^B  urged  that  Johnson  had  but  the  bare  custody  of  the  *check 
•^  and  of  the  change  for  it;  and  that  he  had  no  independent  possession  of  the 
change,  which  was  constructively  in  the  possession  of  the  prosecutor.  Lord  Camp- 
bell, C.  J.,  ^'  We  are  of  opinion  that  the  conviction  is  right  with  respect  to  the  bank 
notes  and  the  two  sovereigns  that  were  given  in  exchange  for  the  check.  It  appears 
that  the  check  was  the  property  of  the  prosecutor,  and  the  jury  have  found  that 
the  prisoners  throughout  intended  to  get  the  property  of  the  prosecutor  into  their 
possession  by  fraud,  and  apply  it  to  their  own  use,  and  that  the  prosecutor  did  not 
mtend  to  part  with  his  property  in  the  check  and  the  change  for  it  until  Johnson 
returned  with  the  change,  and  until  the  prosecutor  received  the  forty-two  sovereigns. 
The  check  then  being  the  property  of  the  prosecutor,  he  accompanied  Johnson  to 
the  banker's  to  get  it  cashed ;  and  it  is  expressly  found  that  *  the  prosecutor  and 
Johnson  left  Wright  alone  at  the  shop-door,  and  went  to  the  bank  together,  when 
the  check  was  cashed,  by  desire  of  the  prosecutor^  in  four  notes  of  ten  pounds  each 
and  two  sovereigns.'  Now  these  words  are  material,  because  they  show  that  the 
prosecutor  continued  to  exercise  a  control  over  the  transaction  as  owner  of  the 
check,  and  that  it  was  upon  his  direction  that  the  banker  paid  the  check  in  four 
notes  of  ten  pounds  and  two  sovereigns.  These  notes  and  sovereigns  were  handed 
to  Johnson  with  the  permission  and  by  order  of  the  prosecutor.  Johnson  was  en- 
trusted by  the  prosecutor  to  hold  them,  and  merely  to  hold  them ;  he  had  the  cus- 
tody of  the  money  and  not  the  possession.  The  possession  still  remained  in  the 
prosecutor.  The  property  remained  in  him,  and  he  had  never  parted  with  the  pos- 
session. Johnson  received  the  notes  and  sovereigns  with  intent  to  steal  them,  and 
the  case  clearly  amounts  to  larceny/ '(y) 

Upon  the  principle,  also,  of  Vhere  being  but  a  bare  charge  or  special  use,  it  has 
been  holden  that  if  the  clerk  to  a  banker  or  merchant  have  the  care  of  money,  or 
if  he  have  access  to  it  for  special  and  particular  purposes,  and  be  sent  to  the  bag  or 
drawer  for  money,  for  the  purpose  of  paying  a  bill,  or  if  he  be  sent  for  the  purpose 
of  bringing  money  generally  out  of  the  bag  or  drawer,  and,  at  the  time  he  brings 
such  money,  he  clandestinely  and  secretly  takes  out  other  money  for  his  own  use, 
he  is  as  much  guilty  of  a  felony  as  if  he  had  no  care  of  the  money,  or  access  what- 
soever to  the  bag  or  drawer.  (A?) 

(j)  Reg.  v.  Johnson,  2  Den.  C.  G.  310.  No  opinion  was  expressed  as  to  the  check. 
Wright  was  plainly  only  an  accessory  before  the  fact  to  the  stealing  of  the  change,  but 
he  might  be  convicted  as  such  under  the  11  k  12  Vict.  c.  46,  s.  1,  upon  this  indictment 
charging  him  as  principal. 

(k)  Murray's  case,  1  Hawk.  P.  C.  c.  33,  s.  7;  2  East  P.  C.  c.  16,  s.  109,  p.  683;  I  Leach  344. 
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It  may  fturther  be  observed,  as  clearing  the  groand  of  iDquiry  conoeraing  these 
cases  of  a  delivery  of  the  goods  by  the  owner,  that  it  is  a  settled  and  well-estab- 
lished principle,  that  if  the  owner  part  with  the  property  in  the  goods  taken,  there 
can  be  no  felony  in  the  taking,  however  fraudulent  the  means  by  which  such  deliv- 
ery was  procur^.(0* 

Cpon  an  indictment  for  horse-stealing  it  appeared  that  the  prosecutor  was  at  a 
fair,  having  a  horse  there,  in  the  care  of  a  ^servant,  which  he  intended  to  r^iAM 
sell,  when  he  was  met  by  the  prisoner,  to  whom  he  was  personally  known,  *- 
and  who  said  to  him,  '*  I  hear  you  have  a  horse  to  sell ;  I  think  he  will  suif  my 
purpose ;  and  if  you  will  let  me  have  him  a  bargain  I  will  buy  him."  The  prisoner 
and  the  prosecutor  then  walked  together  into  the  fair,  towards  the  horse,  and,  upon 
a  view  of  him,  the  prosecutor  said  to  the  prisoner,  ^'  You  shall  have  the  horse  for 
eight  pounds ;"  and  calling  to  his  servant,  he  ordered  him  to  deliver  the  horse  to 
the  prisoner.  The  prisoner  immediately  mounted  the  horse,  saying  to  the  prose- 
cutor, that  he  would  return  immediately  and  pay  him.  The  prosecutor  replied, 
"Very  well."  The  prisoner  rode  away  with  the  horse,  and  never  returned.  Upon 
Ihese  fiicta,  the  learned  judge,  by  whom  the  prisoner  was  tried,  directed  an  acquittal, 
on  the  ground  that  there  was  a  complete  contract  of  sale  and  delivery,  and  that  the 
property^  as  well  as  the  possession  was  entirely  parted  with.(m) 

Upon  an  indictment  for  stealing  a  piece  of  silk  of  the  value  of  ten  pounds,  the 
goods  of  T.  Wilson,  who  was  a  silk  manufacturer,  it  was  proved  that  th^  prisoner 
had  called  at  his  warehouse,  and,  after  looking  at  several  pieces  of  silk,  had  selected 
the  one  in  question,  agreed  for  the  price  of  it,  and  said  that  his  name  was  John 
Williams,  that  he  lived  at  No.  6  Arabella-row,  in  Pimlico,  and  that  if  Mr.  Wilson 
would  send  it  there  at  six  o'clock  in  the  afternoon,  with  a  bill  and  receipt,  he  would 
pay  for  it.  Mr.  Wilson,  accordingly,  entered  the  piece  of  silk  in  his  day-book  to 
the  debit  of  the  prisoner,  made  out  a  bill  of  parcels  for  it  in  his  name,  and  sent  his 
shopman  with  it  to  the  place,  and  at  the  hour  appointed.  The  shopman  met  the 
prisoner  near  Arabella-row,  and  accompanied  him  to  No.  6,  where  he  went  with  him 

(l)  2  Bast  P.  G.  c.  16,  s.  102,  p.  668,  s.  103,  p.  669,  8.  113,  p.  693. 

(m)  Harvey's  case,  1  Leach  467,  Gould,  J. ;  2  East  P.  0.  c.  16,  s.  103,  p.  669. 

^  An  indictment  for  larceny  will  not  lie  if  it  appears  that  the  articles  alleged  to  be  stolen 
have  been  transferred  so  as  to  create  any  trust  right  or  property  by  any  consideration, 
express  or  implied,  or  agreement.  Aud  this  is  a  question  to  be  considered  by  the  jury : 
Wilson  V.  State,  1  Port.  118.  False  pretences  or  artifices  to  obtain  another's  property  by 
cue  entertaining  a  felonious  design  will  make  larceny,  provided  it  does  not  appear  that  a 
temporary  trust  or  possession  was  extended  to  the  party.  Several  of  the  English  cases 
hold  that,  though  goods  be  obtained  by  false  pretences  and  with  a  design  ab  initio'noi  to 
pay  for  them,  yet  being  delivered  by  the  owner  with  an  intention  to  sell  them,  the  pre- 
tended purchaser  is  not  guilty  of  larceny.  This  distinction  was  followed  in  Nourey  v. 
Walsh,  8  Cowen  238,  and  must  be  adhered  to.  No  doubt  such  a  sale  is  a  nullity  ;  that 
it  involves  the  moral  guilt  of  larceny ;  and  that  it  is  difficult  to  distinguish  it  in  principle 
from  larceny.  Were  the  question,  therefore,  reanova  in  this  court,  I  for  one  would  follow 
the  decision  in  Rex  v.  Campbell,  1  Mood.  Cr.  Cas.  179.  The  decisions  are  however,  the 
other  way,  even  in  England,  with  the  single  exception  of  that  case ;  and  they  have  long 
been  followed  here :  per  Cowen,  J.,  in  Ross  v.  People,  6  Hill  294.  See  Carey  v,  Hotniling, 
1  Hill  311,  315.  Where  one  obtains  possession  of  goods  by  false  representations,  intending 
to  convert  them  to  his  own  use,  and  afterwards  does  convert  them  entirely  or  partially, 
the  owner  not  having  parted  with  the  right  of  property,  it  is  larceny  :  State  v.  Lindenthall, 
5  Rich.  237.  One  who  obtains  the  bailment  of  goods  fraudulently,  intending  to  deprive 
the  owner  of  his  property,  may  be  convicted  of  larceny  under  an  indictment  alleging  that 
he  felonioasly  stole,  took,  and  carried  away  the  property :  Cary  ei  al,  v,  Hotniling,  1  Hill 
311.  Where  a  party,  fraudulently  and  with  intent  to  steal,  obtains  possession  of  a  chattel 
with  the  consent  and  by  the  delivery  of  the  owner,  under  pretence  of  borrowing,  and  con- 
verts the  chattel  to  his  own  use,  he  is  guilty  of  larceny:  Starkie  v.  Comm.,  7  Leigh.  752. 
When  the  possession  of  personal  property  was  obtained  from  the  true  owner  by  false  and 
frandnlent  representations  under  pretence  of  hiring,  the  party  thus  obtaining  the  property 
intending  at  the  time  to  convert  it  to  his  own  use,  held,  that  in  Tennessee  this  did  not 
amount  to  larceny :  Fetter  v.  State,  9  Yerg.  297.  In  order  to  constitute  larceny  there 
mast  be  a  taking  of  the  goods,  either  actual  or  constructive ;  and  the  felonious  intent  must 
exist  at  the  time  of  the  taking ;  otherwise  no  subsequent  felonious  intent  will  render  the 
previons  taking  felonioas:  Fulton  v.  State,  8  fing.  168. 
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into  a  room,  and  delivered  to  him  the  bill  of  parcels,  which  he  examined ;  and  after 
saying  it  was  right,  gave  the  shopman  two  bills  of  £10  each,  drawn  by  Frith  &  Co. 
at  Bradford,  on  Taylor  &  Co.  in  London.  The  amount  of  the  silk  was  only  £12  10<. ; 
and  the  shopman  stated  that  he  had  not  sufficient  cash  about  him  to  pay  the  differ- 
ence between  that  sum  and  the  amount  of  the  two  bills ;  upon  which  the  prisoner 
said  that  it  was  immaterial,  that  he  should  want  more  goods,  and  that  he  would  call 
on  the  ensuing  day  at  his  master *s,  to  look  out  other  goods  and  take  the  change. 
Upon  this  the  shopman  left  the  goods,  and  returned  home  with  the  bills.  The 
prisoner  never  came  again  to  Mr.  Wilson's  warehouse ;  the  bills  upon  being  presented 
at  Taylor  &  Co/s  turned  out  to  be  mere  fabrications ;  and,  on  inquiry  at  No.  6 
Arabella-row,  it  appeared  that  the  prisoner  had  only  bargained  for  the  lodgings  in 
the  same  morning,  and  that  he  had  absconded  with  the  goods  a  few  minutes  after 
Mr.  Wilson's  shopman  had  left  the  bouse.  It  was  also  proved  that,  within  a  month 
after  the  goods  had  been  so  obtained  by  the  prifi(oner,  the  entry  that  had  been  made 
in  the  day-book  was  copied  into  the  journal,  and  from  thence  posted  regularly  into 
the  ledger,  in  the  usual  way  where  goods  were  not  paid  for  immediately ;  and  that 
the  prisoner  still  stood  debited  in  the  ledger  for  the  amount.  It  was  objected  for, 
the  prisoner,  that  there  was  a  sale  of  the  goods  to  him,  and  such  a  delivery  as  would 
.  j|ciQQ-|  change  the  ^property.  Upon  which  the  learned  Judge,  by  whom  the  pri- 
^  soncr  was  tried,  left  it  to  the  jury  to  consider  whether  there  was  not,  in  the 
mind  of  the  prisoner,  at  the  very  beginning  of  this  transaction,  an  intention  and 
premedita£ed  plan  to  obtain  the  goods  without  paying  for  them ;  and  also  whether 
this  was  a  sale  by  Mr.  Wilson,  and  a  delivery  of  the  goods,  with  intent  to  part  with 
the  property^  he  having  received  bad  bills  in  payment  for  them,  through  the  medhim 
of  his  shopman.  The  jury  were  of  opinion  that  the  prisoner,  from  first  to  last, 
intended  to  defraud  Mr.  Wilson;  and  that  it  was  not  Mr.  Wilson's  intention  to  give 
him  credit ;  and  they  found  him  guilty.  But,  upon  a  case  reserved,  the  Judges 
were  of  opinion  that  the  conviction  was  tcrong;  for  that  Mr.  Wilson  had  parted 
with  the  property  as  well  as  the  possession,  upon  receiving  that  which  was  accepted 
by  his  servant  as  payment,  although  the  bills  turned  out  afterwards  to  be  of  no 
value.(n) 

Upon  an  indictment  against  Nicholson,  Jones,  and  Chappel,  for  stealing  a  bank  post 
bill  for  twenty  pounds,  another  for  fifteen  pounds,  and  also  seven  guineas,  the  property 
of  W.  Cartwright,  it  appeared  that  Nicholson  introduced  himself  to  the  prosecutor,  who 
was  a  pensioner  in  the  Charter-house,  by  coming  to  his  apartments  at  that  place,  and 
pretending  to  inquire  as  to  the  rules  of  the  charity.  He  had  not  before  that  time  any 
sort  of  acquaintance  with  the  prosecutor,  but  he  succeeded  in  getting  him  to  enter 
into  conversation,  and  to  produce  the  rules  of  the  charity  from  his  desk,  which  gave 
Nicholson  an  opportunity  of  seeing  that  the  prosecutor  had  some  money.  Nicholson 
then  proposed  to  the  prosecutor  that  they  should  take  a  walk  together,  which  they 
did,  and  went  to  a  public-house,  where  they  were  joined  by  Chappel.  Some  liquor 
was  called  for,  when  Jones  came  into  the  room,  and  said  that  he  had  just  come 
from  Coventry  for  the  purpose  of  receiving  a  large  legacy,  and  produced  a  quantity 
of  papers,  like  bank  notes ;  upon  which  Chappel  said -to  him,  "  Aye,  I  see  it  is  good, 
but  I  imagine  you  think  nobody,  in  company,  has  got  any  money  but  yourself;"  to 
which  Jones  answered,  *^  I  will  lay  ten  pounds  that  neither  of  you  show  forty  pounds 
in  three  hours."  Immediately  on  this  bet  being  proposed,  the  parties  left  the  room ; 
and  Nicholson  and  Chappel  both  asked  the  prosecutor  if  he  could  show  forty 
pounds,  to  which  he  answered,  that  he  believed  he  could.  Nicholson  then  accom- 
panied the  prosecutor  to  his  room,  at  the  Charter-house,  where  the  prosecutor  took 
out  of  his  desk  the  two  post  bills  in  question,  and  five  guineas,  and  afterwards  took 
out  two  more  guineas,  upon  Nicholson  advising  him  to  take  a  guinea  or  two  more ; 
and  they  then  went  together  to  another  public-house,  called  The  Spotted  Horse, 
where  Chappel  had  previously  said,  on  their  leaving  the  first  public-house,  that  he 
should  go ;  and  where  they  found  both  Jones  and  Chappel  in  a  back  room.  Jones 
put  down  a  paper,  apparently  a  £10  note,  for  each  who  could  show  forty  pounds, 

(n)  Parkes'B  case,  2  East  P.  G.  c.  16,  a.  103,  p.  671,  Hacdonald,  C.  B. ;  2  Leach  614.  See 
Rex  V.  Small,  8  G.  ft  P.  46  (34  E.  G.  L.  R.),  jek>«/. 
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upon  which  the  prosecutor  showed  his  forty  pounds,  in  the  post  bills  and  guineas, 
by  laying  them  down  on  the  table,  but  did  not  recollect  whether  he  took  up  the  w-^<  qq 
^10  paper,  which  was  given  to  him  upon  bein^  allowed  to  have  won  ^his  *- 
wager.  Jones,  then  wrote  four  letters  with  chalk  on  the  table;  after  which  he  went 
to  the  end  of  the  room,  turned  his  back,  and  said  that  he  would  bet  them  a  guinea 
each  that  he  would  name  auother  letter  which  should  be  made,  and  a  basin  put  over 
it.  Another  letter  was.  accordingly,  made,  and  covered  with  a  basin.  Jones  named 
a  letter,  but  not  the  right  one;  by  which  the  others  won  a  guinea  each.  Nicholson 
and  Chappel  then  said,  "  He  is  sure  to  lose ;  we  may  as  well  make  it  more,  as  we 
are  sure  to  win :  we  may  as  well  ease  him  of  his  money ;  he  has  more  than  he 
knows  what  to  do  with.'*  The  prosecutor  was  so  worked  up  with  the  hope  of  gain, 
that  he  at  length,  after  various  sums  being  proposed,  staked  his  two  post  bills  and 
the  seven  guineas ;  after  which  Jones  named  a  letter,  and  guessed  right ;  and  then 
went  to  the  table,  swept  off  the  bills  and  money,  and  went  to  the  do(^r  of  the  room  ; 
the  other  prisoners  sitting  still,  and  the  prosecutor  making  no  objection,  conceiving 
that  he  had  fairly  lost  the  money  to  Jones.  Just  at  this  time  some  police  officers 
came  to  the  house,  who,  upon  seeing  Jones,  ran  hastily  towards  the  door,  seized 
him,  and  brought  him  back  into  the  room  ;  and,  upon  perceiving,  from  the  chalks 
upon  the  table,  what  had  been  going  on,  took  the  whole  party  into  custody.  Upon 
searching  the  prisoners,  about  eight  guineas  in  cash  were  found  upon  them,  and  a 
great  number  of  flash  notes,  but  no  real  ones :  and  it  was  afterwards  found  that  a 
lamp  of  paper,  which  was  put  into  the  prosecutor's  hands  by  Jones  when  the  officers 
came  in,  contained  the  two  post  bills  belonging  to  the  prosecutor.  The  prosecutor 
said,  upon  his  cross-examination,  that  he  did  not  know  whether  the  paper  which 
was  given  to  him  by  Jones,  on  his  showing  forty  pounds,  was  a  real  ten  pound  note 
or  not ;  that  he  intended  to  gamble;  that,  having  won  the  first  wager,  he  should,  if 
the  transaK^tion  had  ended  there,  have  kept  the  guinea ;  that  he  did  not  object  to 
Jones  taking  his  forty-two  pounds  seven  shillings  when  he  lost ;  and  that,  if  Jones 
had  guessed  wrong  the  second  time,  he  expected  to  receive  from  him  forty-two 
pounds  seven  shillings,  the  amount  of  the  stake.  Upon  this  evidence  it  was  con- 
tended, on  behalf  of  the  prisoners,  that  this  was  a  mere  gagiing  transaction,  or,  at 
moet,  only  a  cheat,  and  not  a  felony ;  and  the  court  left  it  to  the  jury  to  consider 
whether  this  was  a  gaming  transaction,  or  whether  it  were  a  preconcerted  scheme 
by  the  prisoners,  or  any  of  them,  to  get  from  the  prosecutor  the  post  bills  and  cash. 
The  jury  were  of  opinion,  that  it  was  a  preconcerted  scheme  in  all  the  prisoners  to 
get  from  the  prosecutor  his  post  bills  and  cash ;  and  they  found  them  guilty.  But, 
upon  a  case  reserved,  the  judges  held  the  conviction  wrong ;  on  the  ground  that  the 
property  in  the  post  bills  and  cash  was  parted  with  by  the  prosecutor,  under  the 
idea  that  it  had  been  fairly  won.(o)- 

It  appears  from  another  case  not  to  make  any  difference,  where  the  credit  may 
have  been  obtained  by  fraudulently  using  the  name  of  another  person,  to  whom  in 
hct  the  credit  was  intended  to  be  given,  if  the  delivery  of  the  goods  were  made  by 
the  owner  or  *any  other  having  the  disposing  power  for  that  purpose.  Thus,  r^ono 
where  the  prisoner  went  to  a  tradesman's  house,  and  said  she  came  from  a  ^ 
Mrs.  Cook,  a  neighbor,  who  would  be  much  obliged  if  he  would  let  her  have  half 
a  guinea's  worth  of  silver,  and  that  she  would  send  the  half  guinea  presently,  and 
thereby  obtained  the  silver,  it  was  holden  not  to  be  a  felony. (j?)  And  it  has  been 
observed  with  respect  to  rhis  case,  that  in  truth  it  was  a  loan  of  the  silver,  upon  the 
faith  that  the  amount  would  be  repaid  at  another  time ;  that  it  was  money  obtained 
on  a  false  pretence ;  and  that  the  same  determination  had  been  made  in  similar 
cases  at  the  Old  Bailey.  (^) 

The  prisoner  was  indicted  for  stealing  a  hat,  which  was  stated  in  one  count  to  be 

(o)  Rex  p.  Nicbolson,  2  Leach  610 ;  2  East  P.  C.  c.  16,  b.  103,  p.  669.  See  Reg.  v.  Riley, 
I  Cox  C.  G.  98,  where  tlie  prosecutor  was  induced,  by  a  preconcerted  fraudulent  scheme, 
to  lend  money  to  be  used  in  play  on  a  promise  that  it  would  be  returned,  and  it  was  held 
not  to  be  larceny.  The  result  would  have  been  different  if  the  possession  only  had  been 
parted  with :  Rex  v.  Robson,  po9tj  p.  226. 

(p)  Rex  V.  Coleman,  2  East  P.  G.  c.  16,  s.  104,  p.  672  ]  1  Leach  303,  note  (a). 

Iq)  2  Bast  P.  G.  c.  16,  s.  104,  p.  673. 
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the  property  of  R.  Beer,  and  in  another  of  J.  Paul.  The  anbetance  of  the  eyidence 
was,  that  the  prisoner  bought  a  hat  of  Beer,  a  hat  maker,  at  Ilminster ;  that  soon 
afterwards  he  called  for  it,  when  he  was  told  it  would  be  got  ready  for  him  in  half 
an  hour,  but  that  he  could  not  have  it  without  paying  for  it.  While  he  was  in  the 
shop,  Beer  showed  him  a  hat  which  he  had  made  for  one  Paul,  upon  which  the 
prisoner  said,  that  he  lived  next  door  to  him  ;  and  he  then  asked  when  Paul  was  to 
come  for  his  hat,  and  was  told  he  was  to  come  that  afternoon  in  half  an  hour  or  an 
hour.  The  prisoner  then  went  away,  saying,  he  would  send  his  brother's  wife  for 
his  own  hat  Soon  after  he  went  away,  he  met  a  boy,  whom  he  asked  if  he  was 
going  to  Ilminster ;  and,  upon  the  boy  saying  that  he  was  going  thither,  he  asked 
him  if  he  knew  Beer,  and  said  that  Paul  had  sent  him  to  Beer's  for  his  hat,  but 
that  as  he  owed  Beer  for  a  hat  himself,  which  he  had  not  money  to  pay  for,  he  did 
not  like  to  go.  And  he  then  asked  the  boy  (to  whom  he  had  promised  something 
for  his  trouble)  to  take  the  message  from  Paul,  and  bring  Paul's  hat  to  him  (the 
prisoner).  He  further  told  the  boy  not  to  go  into  Beer's  shop,  in  case  Paul  (whom 
he  described  by  his  person  and  a  peculiarity  of  dress)  should  happen  to  be  there. 
The  prisoner  then  accompanied  the  boy  part  of  the  way,  after  which  the  boy  pro- 
ceeded alone  to  Beer's,  delivered  his  message,  and  received  the  hat ;  which,  after 
carrying  part  of  the  way  for  the  prisoner,  by  his  desire,  the  prisoner  received  ftom 
him,  and  said  he  would  take  it  himself  to  Paul.  Upon  the  fraud  being  discovered 
shortly  afterwards,  the  prisoner  was  apprehended  with  the  hat  in  his  posseasion. 
It  was  object^,  on  the  part  of  the  prisoner,  that  these  facts  did  not  establish  a  case 
of  larceny  :  and  that  the  indictment  should  have  been  upon  the  statute  for  obtaining 
goods  by  false  pretences.  And  upon  a  case  reserved  it  was  held  that  the  offence 
did  not  amount  to  a  felony;  the  owner  having  parted  with  his  property  in  the 
hat.(r) 

The  correct  distinction  in  cases  of  this  description  seems  to  be  that,  ii,  by  means 
of  any  trick  or  artifice  the  owner  of  property  is  induced  to  part  with  the  possession 
only,  still  meaning  to  retain  the  right  of  property,  the  taking  by  such  means  will 
*2011  ^^^^''^  ^  ^larceny ;  but  if  the  owner  part  with,  not  only  the  possession  of  the 
^  goods,  but  the  right  of  property  in  them  also,  the  offence  of  the  party  obtain- 
ing  them  will  not  be  larceny,  but  the  offence  of  obtaining  goods  by  false  pretences. 
One  Davenport  was  indicted  for  stealing  two  silver  cream  ewers ;  he  had  formerly 
been  servant  to  a  gentleman,  who  dealt  with  the  prosecutor,  and  after  he  lefl  his 
service,  he  called  at  Uie  prosecutor's  shop,  and  said  his  master  (meaning  the  gentle- 
man whose  services  he  had  left)  wanted  a  silver  cream  ewer,  desired  the  prosecutor 
to  give  it  to  him,  and  to  put  it  down  to  his  master's  account :  the  prosecutor  gave 
him  two  ewers  in  order  that  his  master  might  select  that  which  he  liked  best ;  he 
took  both  and  sold  them :  the  prosecutor  stated  *that  he  did  not  charge  his  customer 
with  these  ewers,  nor  did  he  intend  to  charge  him  with  either,  until  he  had  ascer- 
tained which  he  would  have  chosen ;  it  was  held  that  as  the  prosecutor  had  parted 
with  the  possession  only  and  not  the  right  of  property,  the  offence  was  larceny  ;  bat 
if  he  had  sent  but  one  ewer,  and  charged  the  customer  with  it,  it  would  have  been 
otherwiBe.(<)  So  where  a  prisoner  went  to  a  shop  and  said  that  Mrs.  Downing 
wanted  some  shawls  to  look  at,  and  the  prosecutor  gave  her  five  shawls,  and  she 
pawned  two  of  them  the  same  evening  and  the  others  were  found  in  her  lodgings,  it 
was  admitted  by  the  learned  judge,  who  tried  the  case,  that  as  the  property  in  the 
shawls  would  continue  in  the  prosecutor  until  the  selection  was  made,  it  was  larceny 
if  Mrs.  Downing  did  not  send  for  them.(^) 

(r)  Adams's  case,  Chambre,  J.,  Taunton  Spring  Ass.  1812,  MS.  And  it  seems  that  the 
Judges  thought  the  second  count  out  of  the  question,  as  Paul  nerer  had  possession  of 
the  hat. 

(a)  Rex  V.  Davenport,  Newcastle  Spring  Ass.  1826,  Bayley,  J. ;  Archb.  Peel's  Acts  4. 

(t)  Rex  V.  Savage,  5  C.  ft  P.  143  (24  E.  C.  L.  R.),  and  MS.,  G.  S.  G.,  Patteson,  J.  Mrs. 
Downing  being  too  ill  to  attend,  the  prisoner  was  acquitted,  because  it  was  assumed  that 
Mrs.  Downing  did  send  her,  and  that  she  received  the  shawls  properly,  and  that  it  after- 
wards entered  into  her  mind  to  conrert  them  to  her  own  use,  and  at  that  time  she  had 
the  possession  of  them.  Where  the  prisoner  asked  to  see  some  guns,  and  selected  two 
out  of  those  that  were  shown  to  him,  and  being  informed  of  the  price,  said  he  wanted  to 
show  them  to  his  master,  a  country  gentleman,  and  would  ■  take  them  to  him  at  an  hotel, 
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There  are  several  cases  which  have  been  decided,  upon  the  same  ground,  to  be 
only  obtaining  property  by  false  pretences,  and  which  will  be  found  in  the  chapter 
dcYoted  to  that  8nbject.(u) 

On  an  indictment  for  stealing  £10  9$.  4d,,  it  appeared  that  the  prisoner  was  a 
gipay,  and  had  told  Mrs.  Prior  that  there  was  some  property  left  for  her  that  she 
haid  been  cheated  of,  and  that  the  prisoner  could  get  it  for  her ;  that  she  could  raise 
spirits  and  lay  them,  if  Mrs.  Prior  would  put  half  a  crown  on  a  certain  spot  in  a 
book,  which  she  pointed  out.  Mrs.  Prior  said  she  had  heard  of  such  things,  and  she 
thought  that  ^irits  could  be  raised,  and  she  was  induced  to  put  some  money  in  the 
book.  The  prisoner  returned  the  next  day,  and  said  she  had  been  working  aU 
night,  and  that  her  husband's  money  would  not. do.  and  she  must  have  sovereigns ; 
and  she  then  required  Mrs.  Prior  to  give  her  all  the  money  she  had  got,  and  pro* 
mised  she  would  bring  it  back  the  next  Monday,  and  also  the  sum  of  £170,  which 
she  said  belonged  '''to  her.  On  these  representations  the  wife  gave  her  all  i-^qaa 
the  money  she  could  get,  amounting  to  £10  9<.  4c7.  When  Mrs.  Prior  gave  ^ 
the  prisoner  the  money,  she  required  a  shift  to  wrap  the  money  in,  and  also  a  shawl. 
These  were  given  on  her  promise  to  return  them  on  the  Monday.  Other  articles 
were  also  given  to  the  prisoner  on  her  promise  to  bring  them  all  back  on  the 
Monday.  The  prisoner  was  to  have  £5  for  her  trouble.  She  never  returned.  It 
was  held  that,  if  the  original  intention  was  only  with  a  view  to  practice  the  art  of  a 
witch,  in  which  the  prisoner  might  believe,  although  it  was  afterwards  altered,  there 
would  be  no  larceny.  But,  if  it  was  a  mere  trick  to  get  the  property,  with  no  inten- 
tion to  return  it,  it  was  larceny,  (o) 

If  a  pawnbroker's  servant,  who  has  a  general  authority  from  his  master  to  act  in 
the  business,  delivers  up  a  pledge  to  the  pawner,  on  receiving  a  parcel  from  the 
pawner,  which  he  supposes  contains  valuables,  which  he  has  just  seen  in  the  pawner's 
possession,  the  obtaining  of  the  pledge  by  the  pawner  is  not  larceny.  Upon  an  in- 
dictment for  stealing  a  diamond  brooch  and  various  other  articles,  one  Burgess,  who 
was  in  the  employ  of  the  prosecutor,  a  pawnbroker,  and  who  had  a  general  authority 
to  manage  his  business,  stated  that  the  prisoner  came  to  his  master's  shop,  and  pro- 
duced duplicates  of  property  previously  pledged,  to  the  amount  of  £34,  which  was 
the  property  laid  in  the  indicunent,  and  desired  it  to  be  brought  up  and  a  light,  as 
he  had  some  diamonds  to  seal ;  he  then  produced  a  small  packet  of  diamonds,  which 
he  desired  Burgess  to  look  at,  and  to  advance  the  most  he  could  upon  them.  Burgess 
looked  at  them,  and  agreed  to  advance  £160  on  them,  and  at  the  request  of  the 
prisoner  handed  them  over  to  seal  up,  which  the  prisoner  did  in  his  presence,  and 
then  returned  a  packet,  which  Bui^ess  believed  to  be  the  one  containing  the 
diamonds,  it  resembling  it  in  every  respect.  Burgess  put  it  in  his  pocket,  and  then 
handed  over  to  the  prisoner  the  property  laid  in  the  indictment,  and  £124  in 
money  for  the  diamonds,  which  he  supposed  he  had  got.  The  packet  so  deposited 
when  afterwards  opened  was  found  to  contain  colored  stones  of  the  value  of  £4. 
Burgess  stated  also  that  he  had  no  authority  from  his  master  to  lend  money  except 

rn  pledges  of  an  equivalent  value ;  and  that  when  he  delivered  the  money,  and 
the  property  stated  in  the  indictment,  he  supposed  he  had  an  equivalent  for 
them  in  the  diamonds  in  his  pocket ;  and  that  when  he  delivered  the  goods  in  the 
indictment  he  parted  with  them  entirely,  thinking  the  diamonds  left  with  him  were 
of  sufficient  value  to  cover  the  value  of  them  and  the  cash  advanced ;  and  that, 
before  he  parted  with  them,  he  had  received  the  parcel  containing,  as  he  supposed, 

and  if  thej  were  approved  of  he  would  return  and  pay  for  them,  or,  if  not,  bring  them 
back ;  Shaw,  Recorder  of  Dublin,  is  reported  to  have  held  that  it  was  not  larceny  in  the 
prisoner  to  go  away  with  the  guns  and  never  return,  as  the  prosecutor  had  trusted  the 
prisoner  with  the  guns  on  the  credit  of  his  story :  Reg.  v.  Gopeland,  5  Cox  C.  G.  299.  But 
this  mliag  seems  open  to  considerable  doubt. 

(ii)  Reg.  V.  Adams,  I  Den.  G.  G.  38 ;  Reg.  v.  Barnes,  2  Den.  G.  G.  59 ;  Reg.  v.  Essex,  D. 
k  B.  G.  G.  371. 

(v)  Reg.  9.  Bnnce,  I  F.  ft  F.  523,GhanneI],  B  ,  and  Grompton,  J.  This  decision  is  right, 
on  the  groand  that  Mrs.  Prior  merely  parted  with  the  possession  of  the  property,  and  ex- 
pected it  to  be  returned.  It  by  no  means  warrants  the  position  that  in  every  case  uf 
Ibrtune-telling  the  offence  is  larceny ;  and  wherever  the  prosecutor  parts  with  the  property 
without  expecting  it  to  be  returned,  the  indictment  ought  to  be  for  false  pretences. 
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the  diamonds,  and  that  he  had  before  examined  the  genuine  diamonds,  and  might 
then  have  detained  them  ;  but  as  the  prisoner  said  they  might  go  through  the  hands 
of  a  second  person  and  be  changed,  he  handed  the  genuine  diamonds  back  to  the 
^nnq-i  ^prisoner  for  the  special  purpose  only  of  being  sealed.  Seijt.  Arabin  was 
-^  inclined  to  think,  that  as  the  property  was  parted  with  by  Burgees  abso- 
lutely under  the  impression  that  the  prisoner  had  returned  him  the  paroel  contain- 
ing the  diamonds,  the  prisoner's  offence  did  not  amount  to  felony ;  and,  upon  a  ca^e 
reserved,  the  judges  were  unaoimous  that  the  case  was  not  larceny,  because  the  ser- 
vant, who  had  a  general  authority  from  the  master,  parted  with  the  propaty  and 
ownership,  not  merely  with  the  possession. (ir) 

But  if  a  servant  has  only  authority  to  deliver  property  to  one  person,  and  another 
person  obtains  it  from  such  servant  by  falsely  representing  himself  as  the  person 
to  whom  the  property  is  to  be  delivered,  it  is  larceny.  Upon  an  indictment  for 
stealing  three  chests  of  tea,  the  property  of  S.  T.  and  his  partners,  it  appeared 
that  Messrs.  T.  &  Co.  were  carriers,  and  that  on  the  8th  of  November,  1825,  three 
chests  of  tea  arrived  at  their  warehouse,  directed  **  J.  Oreighton,  Tewkesbury/' 
About  a  month  before  this  the  prisoner,  calling  himself  Langston,  had  called  seve- 
ral times  at  the  office  inquiring  tor  teas,  and  asking  if  any  had  arrived  for  him.  The 
last  time  he  had  called  was  about  a  week  before  the  time  in  question,  and  he  desired 
the  porter  of  Messrs.  T.  &  Co.,  when  any  came  to  take  it  to  his  (prisoner's)  house. 
When  the  tea  in  question  arrived  it  was  taken  by  the  porter  to  the  prisoner's  house, 
but  he  was  from  home,  and  the  tea  was  taken  back  to  the  warehouse.  On  the 
Wednesday  following  the  prisoner  went  to  the  porter's  house  and  asked  him  if  he 
had  any  tea  for  him ;  he  told  him  he  did  not  know,  that  he  had  three  chests  marked 
*^  J.  Creighton,"  and  said  he  did  not  know  whether  they  were  for  the  prisoner  or 
not,  as  he  did  not  know  a  person  of  the  name  of  Creighton.  The  prisoner  said 
they  were  his,  and  that  he  had  an  invoice  which  specified  the  same ;  that  they  had 
spelt  his  name  wrong  by  putting  a  C.  instead  of  an  L.,  but  he  did  bot  produce  any 
invoice.  The  carriage  amauni)ed  to  18«.  9d.,  for  which,  and  the  porterage,  the  pri- 
soner paid  £1 ;  the  porter,  by  the  prisoner's  desire,  fetched  the  goods  and  delivered 
them  to  the  prisoner  at  his  own  house.  On  the  Saturday  following,  J.  Creighton  ap- 
plied to  Messrs.  T.  k  Co.'s  office  for  the  goods  in  question,  which  were  afterwards  found 
in  the  prisoner's  possession.  The  jury  found  the  prisoner  guilty,  and  said  they 
were  of  opinion  that  when  the  prisoner  inquired  at  the  wagon  office  for  teas,  he  in- 
tended to  obtain  property  not  his  own,  and  when  he  obtained  the  goods  in  question 
he  knew  they  were  not  his  property,  and  intended  to  steal  them  ;  and,  upon  a  case 
reserved,  the  judges  held  that  the  conviction  was  right,  on  the  ground  that  the 
ownership  of  ttie  goods  was  not  parted  with,  the  carriers'  servant  having  no  author- 
ity to  part  with  the  ownership  to  the  prisoner,  and  the  taking  was,  therefore,  lar- 
oeny.(a5) 

The  prisoner  was  charged  in  the  first  count  of  the  indictment  with  stealing 
twenty-two  bank  notes,  of  the  value  of  £1000  each,  and  one  bank  note  of  the 
value  of  £200,  the  property  of  Sir  T.  Pluuier;  and,  in  several  additional  counts, 
with  stealing  a  written  instrument,  which,  in  some  of  them,  was  called  ^^a  bill  of 
exchange"  tor  the  payment  of  £22,200,  and  in  others,  '*  a  warrant  for  payment  of 
*2041  *^^^^y"  ^^^  '^'  l^lumer,  having  contracted  for  the  purchase  of  a  large 
-'  estate,  consulted  the  prisoner,  who  was  a  stock-broker,  and  whom  he  had 
often  employed  before,  as  to  the  most  advantageous  time  to  sell  out  stock,  and,  influ- 
enced by  his  representations,  on  the  28th  November,  gave  the  prisoner  a  power  to 
sell  out  a  quantity  of  stock,  which,  on  the  ensuing  morning,  he  contracted  to  sell 
for  the  sum  of  £21,700 ;  and,  on  the  4th  December,  the  prosecutor  transferred  the 
stock,  and  expressly  ordered  the  prisoner  immediately  to  invest  the  proceeds  in  Ex- 
chequer bills,  and  lodge  them  on  his  account  at  his  bankers,  Messrs.  Gosling  and 
Co.,  in  Fleet  Street;  but  the  prisoner  told  him  that  it  was  then  too  late  to  procure 
Exchequer  bills  to  such  an  amount ;  which  the  prosecutor  supposed  to  be  true 
(though  in  fact  it  was  not),  and  therefore  lefl  him  to  receive  the  £21,700  of  the 
purchaser,  desiring  that  he  would  pay  it  into  his  bankers'  the  same  day,  which  he 

(w)  Rex  V.  Jackson,  R  A  M.  C.  C.  R.  (z)  Rex  o.  Longstreeth,  R.  k  M.  C.  G.  R.  137. 
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promised  to  do,  saying  at  the  same  time,  that  he  would  call  on  the  prosecutor  the 
next  morning,  and  get  his  check  for  such  sum  as  he  might  choose  to  have  laid  out 
in  Exchequer  bills.  The  prisoner  accordingly  received  the  £21,700,  paid  it  into  his 
own  bankers,  Robarts  and  Co/s;  and  on  the  same  day  paid  into  Gosling  and  Co/s 
his  own  check  on  Robarts  and  Co.  for  £21,500  on  the  prosecutor's  account.  On  the 
following  morning  he  called  on  the  prosecutor  and  reoeived  from  him  a  check  (the 
instrument  mentioned  in  the  indictment)  on  Gosling  and  Go.'s  for  £22,200.  The 
prosecutor  directed  him  to  go  to  Gosling's  and  get  the  money  for  it,  telling  him 
that  it  was  for  the  precise  and  express  purpose,  and  for  no  other  purpose  whatever, 
of  laying  it  out  in  Exchequer  bills ;  which  the  prisoner  positively  promised  he 
would  do,  and  either  pay  the  bills  into  Gosling  and  Co.'s,  or  bring  them  to  the 
prosecutor  by  four  o'clock  on  the  same  day.  Nothing  was  said  as  to  what  was  to 
be  done  with  the  money  in  case  Exchequer  bills  could  not  be  purchased.  The  pri- 
soner then  went  to  Gosling  and  Co.'s  with  the  check,  and  there  received  for  it 
£22,200  in  twenty-two  bank  notes  of  £1000  each,  and  one  bank  note  of  £200 ;  and 
on  the  same  day  he  purchased  with  part  of  that  money  £6500  Exchequer  bills, 
which  he  lodged  at  Gosling  and  Co.'s  on  the  prosecutor's  account,  and  took  a  receipt 
for  them.  At  about  half-past  four  o'clock  on  the  same  day,  the  prisoner  called  on 
the  prosecutor,  and  produced  the  receipt  for  the  Exchequer  bills,  and  stated  that 
he  had  paid  the  remainder  of  the  money  into  Gosling  and  Co.'s,  as  he  had  con- 
tracted with  Coutts  and  Go.  for  Exchequer  bills  to  the  amount  of  £15,000,  but 
that  one  of  the  partners  of  the  house  of  Coutts  and  Co.,  who  was  at  that  time 
absent  from  London,  had  the  bills  locked  up  in  a  drawer,  and  would  not  return  to 
deliver  them  until  the  following  Saturday,  the  7th  December;  on  which  day  the 
prisoner  said  he  would  call  again  for  the  prosecutor's  check  for  that  amount,  and 
lodge  the  Exchequer  bills  for  which  he  had  so  contracted  at  Gosling  and  Co.'s  on 
the  prosecutor's  account.  The  prosecutor  did  not  examine  the  papers  delivered  to 
him  by  the  prisoner,  during  the  time  the  prisoner  was  with  him ;  but  upon  look- 
ing at  them  after  he  was  gone  away,  he  was  surprised  to  find  that  there  was  only  a 
receipt  for  the  Exchequer  bills,  and  no  receipt  for  the  residue  of  the  money.  An  in- 
quiry was  almost  immediately  made,  when  it  was  ascertained  that  the  prisoner  had, 
*on  the  afternoon  of  that  same  day,  set  out  for  Falmouth  in  the  mail  coach,  r^eone 
in  which  he  had  secured  a  place  in  a  fictitious  name ;  and  that  he  had  left  a  '-  '^ 
note,  addressed  to  the  prosecutor,  with  his  clerk,  dated  the  7th  December,  and 
stated  that  the  business  respecting  Coutts*  Exchequer  bills  could  not  be  finished 
UDtil  the  following  Monday.  This  note  he  had  desired  might  not  be  delivered  till 
the  Saturday.  For  some  time  before  he  absconded,  the  prisoner  had  been  laboring 
under  great  pecuniary  embarrassments,  and  had  meditated  an  emigration  to  America; 
and  about  the  29th  November  he  had  applied  to  an  American  broker  to  procure 
for  him  American  stock  to  the  amount  of  £11,000,  and  stock  nearly  to  that  amount 
was  accordingly  bought  for  him,  and  paid  for  by  him,  on  the  5th  December,  with 
eleven  of  the  same  bank  notes  of  £10U0  each,  which  he  had  received  for  the  prose- 
cutor's check ;  and  several  otheisof  the  £1000  notes  so  received  for  the  prosecutor's 
check,  had  been  paid  away  by  him  to  different  persons  on  his  own  accouot.  On  the 
same  5th  December  he  paid  to  a  dealer  in  foreign  coin  £300  for  doubloons,  which 
he  had  contracted  for  three  days  before,  and  which  were  delivered  to  him  on  that 
day.  And.  he  had  left  hi»  country-house  at  Uackoey  early  on  the  same  morning, 
in  a  sta^-coach,  and  brought  with  him  a  travelling  portmanteau  of  linen  and  a  drab 
great  coat,  which  he  had  contrived  to  pack  up  without  the  knowledge  of  his  family ; 
he  had  provided  himself  with  some  stockings,  night  caps,  and  gloves,  at  a  hosier's 
in  Threadneedle  street,  to  whom  he  said  that  he  was  going  out  of  town  for  a  few 
days;  and  after  having  procured  the  foreign  coin  and  American  securities,  he  had 
absconded  by  means  of  the  Falmouth  mail.  He  was  pursued  and  apprehended  at 
Falmouth,  as  he  was  about  to  get  on  board  a  packet  for  Lisbon,  to  which  place  he 
acknowledged  that  he  intended  to  go  in  the  first  instance,  and  ailerwards  take  an 
opportunity  of  getting  to  America.  On  being  told  the  charge  made  against  him,  he 
delivered  up  the  £11,000  American  bank  shares,  and  the  bag  of  doubloons.  The 
question  left  to  the  jury  was,  whether  the  prisoner,  before  he  received  the  check, 
had  formed  the  design  of  converting  the  money  which  should  be  received  by  means 
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the  diamonds,  and  that  he  had  hefore  examined  the  genuine  diamonds,  and  might 
then  have  detained  them  ;  but  as  the  prisoner  said  they  might  go  through  the  hands 
of  a  second  person  and  be  changed,  he  handed  the  genuine  diamonds  back  to  the 
utofxoi  ^prisoner  for  the  special  purpose  only  of  being  sealed.     Seijt.  Arabin  was 

-^  inclined  to  think,  that  as  the  property  was  parted  with  by  Burgess  dMo- 
lutely  under  the  impression  that  the  prisoner  had  returned  him  the  parcel  contain- 
ing the  diamonds,  the  prisoner's  offence  did  not  amount  to  felony ;  and,  upon  a  case 
reserved,  the  judges  were  unanimous  that  the  case  was  not  larceny,  because  the  ser- 
vant,  who  had  a  general  authority  from  the  master,  parted  with  the  property  and. 
ownership,  not  merely  with  the  possession,  (t^?) 

But  if  a  servant  has  only  authority  to  deliver  property  to  one  person,  and  another 
person  obtains  it  from  such  servant  by  falsely  representing  himself  as  the  person 
to  whom  the  property  is  to  be  delivered,  it  is  larceny.  Upon  an  indictment  for 
stealing  three  chests  of  tea,  the  property  of  S.  T.  and  his  partners,  it  appeared 
that  Messrs.  T.  &  Co.  were  carriers,  and  that  on  the  8th  of  November,  1825,  three 
chests  of  tea  arrived  at  their  warehouse,  directed  "J.  Oreigh ton,  Tewkesbury." 
About  a  month  before  this  the  prisoner,  calling  himself  Langston,  had  called  seve- 
ral times  at  the  office  inquiring  tor  teas,  and  asking  if  any  had  arrived  for  him.  The 
last  time  he  had  called  was  about  a  week  before  the  time  in  question,  and  he  desired 
the  porter  of  Messrs.  T.  &  Co.,  when  any  came  to  take  it  to  his  (prisoner's)  house. 
When  the  tea  in  question  arrived  it  was  taken  by  the  porter  to  the  prisoner's  house, 
but  he  was  from  home,  and  the  tea  was  taken  back  to  the  warehouse.  On  the 
Wednesday  following  the  prisoner  went  to  the  porter's  house  and  asked  him  if  he 
had  any  tea  for  him ;  he  told  him  he  did  not  know,  that  he  had  three  chests  marked 
'^  J.  Creighton,"  and  said  he  did  not  know  whether  they  were  for  the  prisoner  or 
not,  as  he  did  not  know  a  person  of  the  name  of  Creighton.  The  prisoner  said 
they  were  his,  and  that  he  had  an  invoice  which  specified  the  same ;  that  they  had 
spelt  his  name  wrong  by  putting  a  C.  instead  of  an  L.,  but  he  did  hot  produce  any 
invoice.  The  carriage  amouni)ed  to  18s.  9d.,  for  which,  and  the  porterage,  the  pri- 
soner paid  £1 ;  the  porter,  by  the  prisoner's  desire,  fetched  the  goods  and  delivered 
them  to  the  prisoner  at  his  own  house.  On  the  Saturday  following,  J.  Creighton  ap- 
plied to  Messrs.  T.  &  Co.'s  office  for  the  goods  in  question,  which  were  afterwards  found 
in  the  prisoner's  possession.  The  jury  found  the  prisoner  guilty,  and  said  they 
were  of  opinion  that  when  the  prisoner  inquired  at  the  wagon  office  for  teas,  he  in- 
tended to  obtain  property  not  his  own,  and  when  he  obtained  the  goods  in  question 
he  knew  they  were  not  his  property,  and  intended  to  steal  them  ;  and,  upon  a  case 
reserved,  the  judges  held  that  the  conviction  was  right,  on  the  ground  that  the 
ownership  of  the  goods  was  not  parted  with,  the  carriers'  servant  having  no  author- 
ity to  part  with  the  ownership  to  the  prisoner,  and  the  taking  was,  therefore,  kr- 
oeny.(x) 

The  prisoner  was  charged  in  the  first  count  of  the  indictment  with  stealing 
twenty-two  bank  notes,  of  the  value  of  £1000  each,  and  one  bank  note  of  the 
value  of  £200,  the  property  of  Sir  T.  Pluuier;  and,  in  several  additional  counts, 
with  stealing  a  written  instrument,  which,  in  some  of  them,  was  called  "a  bill  of 
exchange"  tor  the  payment  of  £22,200,  and  in  others,  "  a  warrant  for  payment  of 
*2n4-1   ^^^Q^y*"     ^^''  '^'  Plunier,  having  contracted  for  the  purchase  of  a  large 

-'  estate,  consulted  the  prisoner,  who  was  a  stock-broker,  and  whom  he  had 
often  employed  before,  as  to  the  most  advantageous  time  to  sell  out  stock,  and,  influ- 
enced by  his  representations,  on  the  28th  November,  gave  the  prisoner  a  power  to 
sell  out  a  quantity  of  stock,  which,  on  the  ensuing  morning,  he  contracted  to  sell 
for  the  sum  of  £21,700 ;  and,  on  the  4th  December,  the  prosecutor  transferred  the 
stock,  and  expressly  ordered  the  prisoner  immediately  to  invest  the  proceeds  in  Ex- 
chequer bills,  and  lodge  them  on  his  account  at  his  bankers,  Messrs.  Gosling  and 
Co.,  in  Fleet  Street ;  but  the  prisoner  told  him  that  it  was  then  too  late  to  procure 
Exchequer  bills  to  such  an  amount ;  which  the  prosecutor  supposed  to  be  true 
(though  in  fact  it  was  not),  and  therefore  lefl  him  to  receive  the  £21,700  of  the 
purchaser,  desiring  that  he  would  pay  it  into  his  bankers'  the  same  day,  which  he 

(w)  Rex  V.  Jackson,  R  &  M.  G.  C.  R.  (x)  Rex  o.  Longstreeth,  R.  k  M.  C.  C.  R.  137. 


CHAP.  X.  §  I.]    Where  the  Property  is  parted  with.  207 

Mr.  *Mamfbrd,  bat  received  the  amount  of  it  irom  the  persons,  on  whom  it  r^icn/^i^ 
was  drawn,  and  never  accounted  to  Mr.  Mumford  or  the  prosecutor  for  that  ^ 
sum  or  any  part  of  it ;  upon  a  case  reserved,  upon  the  questions  whether  the  check 
was  a  valuable  security  or  an  instrument  within  the  7  &  8  Geo.  4,  c.  29,  s.  5  ;  and 
whether,  under  the  circumstances,  it  could  be  made  the  subject  of  larceny;  the 
judges  held  unanimously  that  the  case  was  governed  by  the  preceding  one,  and  the 
coDviction  was  affirmed. (6) 

The  principle  that  cases  of  this  description,  where  the  property  in  fact  passes  by 
the  delivery  of  tke  owner,  will  fall  within  the  same  rule,  though  the  credit  may  have 
been  obtained  by  iraudulently  using  the  name  of  another  person,(c)  was  further 
acted  upon  in  the  following  case.  The  prisoner  was  indicted  for  stealing  two  bank 
notes,  the  property  of  W.  Dunn.  The  prisoner  employed  one  Dale  to  carry  a  letter 
to  the  proeecntor,  and  told  him  to  say  to  the  prosecutor  that  he  had  brought  the 
letter  fix>m  Mr.  Broad.  He  also  told  Dale  to  bring  the  answer  to  him  in  the  next 
street,  where  he  would  wait  for  him.  Dale  carried  the  letter  to  the  prosecutor,  to 
whom  it  was  directed.  It  was  written  in  the  name  of  a  Mr.  Broad,  who  was  a  friend 
of  the  prosecutor's,  solicited  the  loan  of  three  pounds  for  a  few  days,  and  desired 
that  the  money  might  be  enclosed  back  in  the  letter  immediately.  The  prosecutor, 
upon  the  receipt  of  this  letter,  sent  the  bank  notes  in  question,  enclosed  in  a  letter 
directed  to  Broad,  which  he  delivered  to  Dale,  who  delivered  it  to  the  prisoner  as  he 
was  first  ordered.  The  letter  sent  by  the  prisoner  to  the  prosecutor  was  altogether 
an  imposition.  It  was  objected  on  behalf  of  the  prisoner  at  the  trial  that  this  was 
DO  felony,  because  the  absolute  dominion  of  the  property  was  parted  with  by  the 
owner,  though  induced  thereto  by  means  of  a  false  and  fraudulent  pretence.  And 
the  prisoner  having  been  convicted,  it  was  held  upon  a  case  reserved  that  it  was  no 
felony,  as  it  appeared  that  the  property  wcu  intended  to  pats  hy  the  delivery  of  the 
cwner.^d) 

The  cases  which  have  been  thus  cited  abundantly  establish  the  proposition  first 
laid  down,  that  where  the  property  in  the  goods  taken  has  been  parted  with  by  the 
owner,  there  can  be  no  larceny. 

But  if  the  owner  had  not  parted  with  the  property  in  the  goods,  but  only  with 
thejpoaseMum  of  them,  the  question  of  larceny  formerly  remained  open,  and  depended 
upon  the  fiust,  whether  at  the  time  of  the  alleged  felonious  taking,  the  owner  had 
parted  with  the  possession  of  the  goods  in  such  a  manner,  and  to  such  an  extent,  as 
to  exclude  the  idea  of  trespass.  For  formerly,  if  the  owner  of  the  goods  parted  with 
the  possession  of  them  without  fraud  practised  by  the  taker,  and  if,  afler  the  owner 
had  so  parted  with  the  possession  of  them,  nothing  was  done  to  determine  the 
privity  of  contract,  under  which  the  taker  had  the  possession  of  them  delivered  to 
him,  no  trespass,  and  therefore  no  larceny,  could  be  committed  by  their  conversion. 
Bnt  the  law  in  this  respect  is  altered  by  the  24  &  25  Vict.  c.  96,  s.  3.(e) 

*Upon  the  subject  therefore  of  larceny,  where  the  owner  or  person  author-  r^onfi 
ized  to  dispose  of  the  goods  has  parted  with  the  possession  of  them  by  ^ 
delivery  to  the  party  accused,  the  inquiry  seems  to  resolve  itself  into  three  heads : 
first,  Whether  the  delivery  were  obtained  fraudulently  with  intent  to  steal  the 
goods ;  secondly,  if  the  delivery  were  not  so  obtained,  Whether  the  lawful  possession 
has  been  determined,  and  whether  there  has  been  any  new  and  felonious  taking ; 
and  thirdly,  Whether  the  case  falls  within  the  new  enactment. 

I.  The  cases  in  which  it  has  appeared  that  the  delivery  of  the  goods  was  obtained 
iraiidalently,  and  with  intent  to  steal  them,  consist  principally  of  transactions  usually 
described  by  the  term  swindling,  and  which  have  been  in  most  instances  carried  on 
by  the  common  arts  adopted  on  such  occasions.  In  a  few,  however,  the  more 
aggravated  proceeding  has  been  adopted  of  getting  fraudulent  possession  of  the 
goods  by  act  of  law. 

(6)  Reg.  V.  Heath,  2  Moo.  C.  C.  R.  33.     It  was  also  held  that  the  check  might  be  de- 
icribed  &8  a  valuable  security  in  the  iadiciment,  and  that  it  was  UDDecesaary  to  state  that  ■ 
M.  k  Sods,  the  drawees,  were  bankers. 

le\  AnUj  p.  199. 

(a )  Rex  V.  Atkinson,  2  East  P.  0.  c.  16,  a.  104,  p.  673,  Le  Blanc,  J. 

(«)  Pott,  p.  247. 
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of  it  to  his  own  use,  or  whether  that  design  arose  in  his  mind  after  he  was  in  pofises* 
sion  of  it.  They  were  directed  to  find  the  prisoner  guilty,  if  they  were  of  opinioa 
that  the  former  was  the  fact.  The  jury  were  of  that  opinion,  and  returned  a 
verdict  of  guilty ;  and  a  case  was  reserved  upon  the  following  objections :  As  to  the 
counts  which  charged  the  stealing  of  a  bill  of  exchange  or  warrant  (i.  e,  the  check) 
it  was  objected  that  the  check  was  one  entire  thing,  and  could  not  he  said  to  be 
stolen,  as  part  of  the  produce,  viz.,  £6500,  was  applied  to  the  prosecutor's  use.  As 
to  the  same  counts,  it  was  also  objected,  that  under  the  2  Geo.  2,  c.  25,  it  was 
necessary  that  the  instrument  stolen  should  be  of  value  in  the  haodis  of  the  party 
from  whom  it  was  stolen ;  that  the  check  was  of  no  value  to  the  prosecutor  in  his 
own  hands ;  but  that  if  it  had  been  lost  by  the  prosecutor,  and  got  into  the  hands  of 
a  third  person,  and  had  been  stolen  from  that  third  person,  it  would  be  within  the 
Act,  as  being  then  an  instrument  of  value  in  that  third  person's  hands,  otherwise 
not.  It  was  also  objected  that  the  prosecutor  had  parted  in  this  case  with  both  the 
property  and  possession  of  *the  bill  of  exchange  or  warrant,  and  without 
fraud  or  misrepresentation ;  and  this  case  was  said  to  be  the  same  as  that  of 
a  voluntary  deposit  of  money  with  a  banker,  who  had  previously  determined  to 
apply  it  to  his  own  use.  That  the  identical  notes  paid  to  the  prisoner  were  notes 
on  which  the  prosecutor  had  no  specific  claim,  and  never  were  vested  in  him.  That 
bank  notes  were  not  expected  in  return  for  the  check,  but  another  and  a  different 
thing,  viz.,  Exchequer  bills.  And  that  if  the  prosecutor  had  delivered  the  twenty- 
three  notes  themselves  to  the  prisoner,  he  undertakino^  to  buy  Exchequer  bills  widi 
them,  it  would  have  been  only  a  breach  of  contract,  which  he  was  to  fulfil  by  return- 
ing Exchequer  bills,  and  that  he  was  to  be  considered  ns  debtor  to  the  prosecutor  for 
the  deficiency.  And  after  two  arguments,  all  the  judges  present  were  of  opinion 
that  it  was  not  a  felony,  and  that  the  conviction  was  wrong  upon  several  grounds. 
First,  because  there  was  no  fraud  or  contrivance  to  induce  Sir  T.  Plumer  to  give  the 
check ;  secondly,  because  the  check  could  not  be  called  his  goods  and  chattels,  and 
was  of  no  value  in  his  hands  ;(^)  thirdly,  because  he  had  never  had  possession  of 
the  notes  received  at  the  bankers,  so  that  they  could  not  be  called  his  notes  \  and 
fourthly,  because  the  bankers  wore  discharged  of  the  money  by  paying  it  on  the 
check,  so  that  they  were  not  defrauded,  and  it  could  not  be  said  the  money  was 
stolen  from  them  (ap) 

But  where,  on  an  indictment  for  stealing  a  check,  it  appeared  that  the  prisoner 
was  employed  occasionally  as  clerk  to  the  prosecutors,  and  came  two  or  three  times 
a  week  to  keep  their  books,  for  which  they  paid  him ;  when  not  with  them,  he  en- 
deavored to  do  business  for  himself;  one  of  the  prosecutors  delivered  to  the  pri- 
soner, who  was  then  employed  by  him  as  clerk,  a  check  drawn  by  the  firm  on  their 
bankers,  Sir  C.  Scott  and  Co.,  payable  to  Messrs.  Caldecott  or  bearer,  who  were 
creditors  of  the  prosecutors,  and  desired  the  prisoner  to  deliver  it  to  Messrs.  Calde- 
cott ;  but  he  did  not  deliver  it ;  and  on  the  same  day  cash  was  paid  for  it  by 
the  Messrs.  Scott  at  their  counter  to  some  stranger,  and  afterwards  the  prisoner 
admitted  that  he  had  appropriated  the  check  to  his  own  use ;  the  prisoner  was 
found  guilty;  but  the  question  whether  the  check  in  the  hands  of  the  drawers  was 
of  any  value,  and  could  be  the  subject  of  larceny,  was  reserved  for  the  opinion  of 
the  Judges  in  consequence  of  the  opinion  in  the  preceding  case,  that  the  check  was 
of  no  value  in  the  drawer's  hands.     The  judges  affirmed  the  conviction.^) 

So  where,  upon  an  indictment  for  stealing  a  check,  it  appeared  that  the  prosecu- 
tor gave  the  check,  which  was  drawn  by  himself  upon  J.  M.  &  Sons,  payaole  to  G. 
Mumford  or  bearer,  to  his  female  servant  under  cover,  which  was  sealed  up,  and 
that  he  had  told  the  prisoner,  who  was  also  his  servant,  that  he  would  receive  the 
packet  containing  the  check  from  her,  and  that  he  was  to  deliver  it  to  Mr.  G. 
Mumford,  of  Downham,  to  whom  the  packet  was  directed,  and  the  packet  so  oon- 
taing  the  check  was  delivered  to  the  prisoner,  and  he  did  not  deliver  the  check  to 

(y)  See  Rex  v.  Macklow,  R.  k  M.  G.  0.  R.  160,  where  a  similar  point  was  raised,  but  not 
decided. 

(2)  Walsh's  case,  R.  k  R.  215;  2  Leach  1054,  1082;  4  Taunt.  258,  284.  See  Taylor  v. 
Plumer,  3  M.  &  S.  562. 

(a)  Rex  V.  Metcalf,  R.  k  M.  G.  G.  R.  433,  Llttledale,  J.,  dubitanU. 
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Mr.  *Mnmfbrd,  but  received  the  amount  of  it  from  the  persons,  on  whom  it  r^nn^ 
was  drawn,  and  never  accounted  to  Mr.  Mumford  or  the  prosecutor  for  that  ■- 
sum  or  any  part  of  it ;  upon  a  case  reserved,  upon  the  questions  whether  the  check 
was  a  valuable  security  or  an  instrument  within  the  7  &  8  Geo.  4,  c.  29,  s.  5  ;  and 
whether,  under  the  circumstances,  it  could  be  made  the  subject  of  larceny ;  the 
judges  held  unanimously  that  the  case  was  governed  by  the  preceding  one,  and  the 
conviction  was  affirmed. (6) 

The  principle  that  cases  of  this  description,  where  the  property  in  &ct  passes  by 
the  delivery  of  the  owner,  will  fall  within  the  same  rule,  though  the  credit  may  have 
been  obtained  by  fraudulently  using  the  name  of  another  person,(c)  was  further 
acted  upon  in  the  following  case.  The  prisoner  was  indicted  for  stealing  two  bank 
notes,  the  property  of  W.  Dunn.  The  prisoner  employed  one  Dale  to  carry  a  letter 
to  the  prosecutor,  and  told  him  to  say  to  the  prosecutor  that  he  had  brought  the 
letter  from  Mr.  Broad.  He  also  told  Dale  to  bring  the  answer  to  him  in  the  next 
street,  where  he  would  wait  for  him.  Dale  carried  the  letter  to  the  prosecutor,  to 
whom  it  was  directed.  It  was  written  in  the  name  of  a  Mr.  Broad,  who  was  a  friend 
of  the  prosecutor's,  solicited  the  loan  of  three  pounds  for  a  few  days,  and  desired 
that  the  money  might  be  enclosed  back  in  the  letter  immediately.  The  prosecutor, 
upon  tbe  receipt  of  this  letter,  sent  the  bank  notes  in  question,  enclosed  in  a  letter 
directed  to  Broad,  which  he  delivered  to  Dale,  who  delivered  it  to  the  prisoner  as  he 
was  first  ordered.  The  letter  sent  by  the  prisoner  to  the  prosecutor  was  altogether 
an  imposition.  It  was  objected  on  behalf  of  the  prisoner  at  the  trial  that  this  was 
no  felony,  because  the  absolute  dominion  of  the  property  was  parted  with  by  the 
owner,  though  induced  thereto  by  means  of  a  false  and  fraudulent  pretence.  And 
the  prisoner  having  been  convicted,  it  was  held  upon  a  case  reserved  that  it  was  no 
felony,  as  it  appeared  that  the  property  wcu  intended  to  pats  by  the  delivery  of  the 
owner, (d) 

The  cases  which  have  been  thus  cited  abundantly  establish  the  proposition  first 
laid  down,  that  where  the  property  in  the  goods  taken  has  been  parted  with  by  the 
owner,  there  can  be  no  larceny. 

But  if  the  owner  had  not  parted  with  the  property  in  the  goods,  but  only  with 
the  possession  of  them,  the  question  of  larceny  formerly  remained  open,  and  depended 
upon  the  fact,  whether  at  the  time  of  the  alleged  felonious  taking,  the  owner  had 
parted  with  the  possession  of  the  goods  in  such  a  manner,  and  to  such  an  extent,  as 
to  exclude  the  idea  of  trespass.  For  formerly,  if  the  owner  of  the  goods  parted  with 
the  poesession  of  them  without  fraud  practised  by  the  taker,  and  if,  afler  the  owner 
had  so  parted  with  the  possession  of  them,  nothing  was  done  to  determine  the 
privity  of  contract,  under  which  the  taker  had  the  possession  of  them  delivered  to 
him,  no  trespass,  and  therefore  no  larceny,  could  be  committed  by  their  conversion. 
But  the  law  in  this  respect  is  altered  by  the  24  &  25  Vict.  c.  96,  s.  8.(e) 

'^'Upon  the  subject  therefore  of  larceny,  where  the  owner  or  person  author-  r*of\Q 
ized  to  dispose  of  the  goods  has  parted  with  the  possession  of  them  by  ^ 
delivery  to  the  party  accused,  the  inquiry  seems  to  resolve  itself  into  three  heads : 
first,  IVhether  the  delivery  were  obtained  fraudulently  with  intent  to  steal  the 
goods ;  secondly,  if  the  delivery  were  not  so  obtained.  Whether  the  lawful  possession 
has  been  determined,  and  whether  there  has  been  any  new  and  felonious  taking ; 
and  thirdly.  Whether  the  case  falls  within  the  new  enactment. 

I.  The  cases  in  which  it  has  appeared  that  the  delivery  of  the  goods  was  obtahied 
fraudulently,  and  with  intent  to  steal  them,  consist  principally  of  transactions  usually 
described  by  the  term  swindling^  and  which  have  been  in  most  instances  carried  on 
by  the  common  arts  adopted  on  such  occasions.  In  a  few,  however,  the  more 
aggravated  proceeding  has  been  adopted  of  getting  fraudulent  possession  of  the 
goods  by  act  of  law. 


(6)  Reg.  V,  Heath,  2  Moo.  C.  G.  R.  33.     It  was  also  held  that  the  check  might  be  de- 
scribed as  a  valuable  security  in  the  iadiciment,  and  that  it  was  unnecessary  to  state  that 
M.  k  Sons,  the  drawees,  were  bankers. 
[c)  Ante,  p.  199. 

)  Rex  V.  Atkinson,  2  East  P.  0.  c.  16,  B.  104,  p.  673,  Le  Blanc,  J. 
[e)  Pott,  p.  247. 
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Greatrix  and  Sharpless  were  indicted  for  stealing  six  pair  of  silk  stockings,  the 
property  of  0.  Hudson.  Greatrix,  in  the  character  of  servant  to  Sharpless,  left  a 
note  at  the  shop  of  Mr.  Hudson,  who  was  a  hosier  in  Bridge-street,  Westminater, 
desiring  that  he  would  send  an  assortment  of  silk  stockings  to  hb  master's  lodgings 
at  the  Ked-lamp  in  Queen-square.  Mr.  Hudson  in  consequence  took  a  variety  of 
silk  stockings  according  to  the  direction.  ^Greatrix  opened  the  door  to  him,  and 
introduced  him  into  a  parlor,  where  Sharpless  was  sitting  in  a  dressing-gown,  his 
hair  just  dressed,  and  an  unusual  quantity  of  powder  all  over  his  face.  Mr.  Hndaon 
unfolded  his  wares,  and  Sharpless  looked  out  six  pair  of  silk  stockings,  the  price  of 
which  Mr.  Hudson  told  him  was  fourteen  shillings  a  pair;  and  he  then  deured  Mr. 
Hudson  to  fetch  some  silk  pieces  for  hreeches,  and  some  hlack  silk  stockings  with 
French  clocks.  Mr.  Hudson  hung  the  six  pair  of  stockings,  which  Sharpless  had 
looked  out,  on  the  hack  of  a  chair,  and  went  home  for  the  other  goods ;  hut  no  posi- 
tive agreement  had  taken  place  respecting  the  stockings.  During  Mr.  Hudson's 
absence,  Sharpless  and  Greatrix  decamped  with  the  six  pair  of  stockings,  which 
were  proved  to  have  been  afterwards  pawned  by  Sharpless.  The  jury  convicted  the 
prisoners,  and  upon  a  case  reserved,  the  judges  were  of  opinion,  that  the  conviction 
was  right,  for  the  whole  of  the  prisoners'  conduct  manifested  an  original  and  pre- 
concerted des^'gn  to  obtain  a  tortious  possession  of  the  property ;  and  the  verdict  of 
the  jury  imported,  that  in  their  belief  the  evil  intention  preceded  the  leaving  of  the 
goods.  The  Judges  thought  also  that,  even  independently  of  the  preconcerted 
design  and  evil  intention,  there  did  not  appear  to  be  a  sufficient  delivery  to  change 
the  possession  oTthe  property.(/)' 

*2091  ^I'revailing  upon  a  tradesman  to  take  goods  proposed  to  be  brought  to  a 
-'  given  place  under  pretence  that  the  price  shall  then  be  paid  for  them,  and 
further  prevailing  upon  him  to  leave  them  there  in  the  care  of  a  third  person,  and 
then  getting  them  from  that  third  person  without  paying  the  price,  is  larceny,  if  ah 
initio  the  intention  was  to  get  the  goods  from  the  tradesman  and  not  to  pay  for 
them.  Upon  an  indictment  for  stealing  trinkets  and  fancy  articles,  the  property  of 
A.  Berens,  it  appeared  that  the  prisoner  called  at  the  shop  of  Berens,  to  whom  he 
was  a  perfect  stranger,  and  said  to  him,  '^  I  am  come  to  take  a  choice  of  fancy 
articles ;  and  I  am  going  into  the  country ;  I  will  pay  you  cash  if  you  will  deliver 
the  goods,  and  you  must  serv^  me  as  low  as  you  can.'  He  then  wrote  on  a  card 
his  name,  and  the  address,  "  Coach  Office,  Swan  Inn,  Lad  Lane ;"  and  another  card 
falsely  describing  where  he  lodged.  He  then  selected  the  articles  in  the  indictment, 
and  desired  that  they  should  be  taken  the  next  day  at  five  in  the  afternoon  to  the 
coach  office.  An  invoice  of  the  goods  was  made  out  by  Berens  in  the  presence  of 
the  prisoner ;  and  the  next  day,  at  five,  Berens  carried  the  goods,  packed  in  a  case, 
to  the  Swan.  The  prisgner  met  him  there,  and  said,  ^*  I  am  surprised  t^at  my 
friend,  who  promised  to  be  here,  is  not  come."  In  a  quarter  of  an  hour  a  letter 
was  brought  by  the  twopenny  post  to  the  prisoner,  who,  after  appearing  to  read  it, 
said,  "  This  is  my  very  good  friend,  who  will  give  me  £200,  at  Tom's  Coffee-house, 
at  half-past  seven."  lie  desired  Berens  to  meet  him  there  at  that  time,  and  then 
desired  the  book-keeper  to  reserve  a  place  for  him  by  the  Manchester  coach  next 
day,  when  he  said  he  would  take  the  case  with  him.  Some  doubt  was  expressed 
whether  it  was  not  too  large  for  the  coach ;  both  Behrens  and  the  prisoner  desired 

(/)  Rex  V,  Sharpless,  1  Leach  92 1  2  East  P.  C.  c.  16,  s.  105,  676.  In  the  debate  on 
Semple's  case,  2  East  P.  C.  c.  16,  s.  112,  p.  692,  693,  a  case  was  mentioned  as  baring 
been  determined  very  recently  by  the  judges,  where  a  man  ordered  a  pair  of  candlesticks 
from  a  silversmith  to  be  sent  to  his  lodgings,  whither  they  were  sent  accordingly,  with  a 
bill  of  parcels  by  a  servant ;  and  the  prisoner  contriving  to  send  the  servant  back,  under 
some  pretence,  kept  the  goods ;  and  it  was  ruled  to  be  felony,  althongh  they  were  deliv- 
ered with  the  bill  of  parcels ;  such  delivery  being  made  under  an  expectation  by  the  owner 
of  being  paid  the  money  ;  for  the  jury  found  it  was  a  pretence  to  purchase  with  intent  to 
«teal.  3Ir.  East,  however,  remarks  upon  this  case,  that  it  must  be  understood  that  the 
prisoner  ran  away  with  the  goods,  or  did  sdme  act  to  denote  an  intention  of  withdrawing 
himself  from  any  account  of  them :  and  that  no  credit  was  intended  to  be  given  him,  but 
that  it  was  meant  as  a  sale  for  ready  money  only  :  2  East  P.  C.  Ibid,  note  (a). 

1  Blunt  V.  Comm.,  4  Leigh  689. 
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it  might  be  taken  care  of;  and  Berens  swore  on  his  cross-examination  that  he  con- 
sidered the  goods  to  be  sold,  if  he  got  his  cash,  but  not  before.  Both  left  the 
coach  o£Bce.  Berens  went  to  Tom's  at  the  time  appointed,  but  saw  no  friend  of  the 
prisoner's,  nor  the  prisoner.  Half  an  hour  after  thej  had  left  the  office,  the  prisoner 
returned  to  it,  telling  the  book-keeper  he  had  altered  his  mind,  and  would  take  the 
case  away  then.  He  offered  him  a  sovereign  for  his  trouble,  hired  a  porter  to  carry 
the  case  into  the  street,  and  there  hired  a  cart,  in  which  he  had  it  conveyed  to  a 
house  on  the  other  side  of  the  river.  He  was  found  in  that  house  in  two  hours, 
with  the  case  unpacked  and  the  goods  all  about  the  room.  The  prisoner's  counsel 
contended  that  he  was  entitled  to  a  verdict  of  acquittal,  as  a  complete  sale  of  the 
goods  had  taken  place.  But  the  jury  were  directed  to  consider  whether  they  were 
satisfied  by  the  evidence  that  the  prisoner,  when  he  first  called  upon  Berens,  had 
no  intention  of  buying  and  paying  for  the  goods,  but  gave  the  order  for  the  purpose 
of  getting  them  out  of  Berens's  possession,  and  afterwards  clandestinely  removing 
and  converting  them  to  his  own  use ;  and,  if  they  were  so  satisfied,  to  find  the 
prisoner  guihj,  which  they  did.  And,  upon  a  case  reserved,  the  judges  were  of 
opinion  that  there  was  *a  felonious  taking,  the  jury  having  found  that  the  p^^i  n 
prisoner's  intention,  ah  initio^  was  to  get  the  goods  out  of  Berens's  posses-  ^ 
sion,  and  then  clandestinely  remove  and  convert  them  to  his  own  use,  and  that  the 
conviction  was  right.(^) 

The  plaintiff  dealt  in  slippers ;  one  Fuller,  who  likewise  dealt  in  them,  came  to 
him  and  asked  for  fifteen  dozen  of  slippers,  saying  he  had  an  order  for  them ;  the 
plaintiff  refused  to  trust  him  with  the  goods,  but  went  with  him  to  the  place  of 
sale,  which  was  the  warehouse  of  the  defendants,  wholesale  shoe  manufacturers;  on 
arriving  there  Fuller  said  to  the  plaintiff,  **  You  must  not  go  in,  or  you  will  spoil  my 
custom ;"  the  plaintiff  remained  on  the  outside  a  quarter  of  an  hour,  when  Fuller 
came  ont,  having  sold  and  delivered  the  slippers  to  the  defendants  in  the  warehouse, 
and,  being  asked  by  the  plaintiff  for  the  money,  made  an  excuse,  and  soon  afber- 
wards  ran  away.  The  plaintiff  indicted  Fuller  lor  stealing  the  slippers,  and  he  was 
convicted.  (A) 

Taking  goods  the  prisoner  has  bargained  to  buy  is  felonious,  if  by  the  usage  the 
price  ought  to  be  paid  before  they  are  taken,  and  the  owner  did  not  consent  to  their 
being  taken,  and  the  prisoner,  when  he  bargained  for  them,  did  not  intend  to  pay 
for  them,  but  meant  to  get  them  into  his  possession,  and  dispose  of  them  for  his 
own  benefit  without  paying  for  them.  Upon  an  indictment  for  stealing  four  oxen, 
the  property  of  the  Marquis  of  Tavistock,  it  appeared  that  R.  Baker  was  employed 
by  the  bailiff  of  the  Marquis  to  sell  the  oxen  at  Ampthill  fair  for  ready  money. 
The  prisoner  inquired  the  price,  and  agreed  for  £48  10s.  Baker  asked  him  to  mark 
them  (which  is  done  by  clipping  off  some  hair) ;  he  said,  "  No,  I'll  mark  them  by- 
and-by,  and  if  you  go  down  to  the  King's  Arms  I'll  pay  you  for  them."  Baker  soon 
went  to  the  King's  Arms,  but  did  not  find  the  prisoner;  having  dined  there  Baker 
returned  into  the  fair  to  the  place  where  he  had  left  the  beasts,  but  they  were  gone. 
Two  witnesses  severally  proved  that  they  purchased  two  of  the  oxen  in  the  fair 
from  the  prisoner.  Search  was  afterwards  made  for  him  in  the  fair  and  at  the 
inns,  without  success.  Baker  said  that  the  custom  was  to  mark  the  beasts  when 
they  were  sold ;  that  they  are  not  delivered  until  they  are  padd  for,  which  is  generally 
about  dinner  time,  and  if  the  prisoner  had  applied  to  him  for  leave  to  drive  them 
away,  he  would  have  refused  till  he  had  received  the  price.  The  prisoner  told  him  his 
name  was  Gilby,  but  did  not  mention  where  he  lived.  Garrow,  B.,  left  it  to  the 
jury  to  say,  whether  the  prisoner,  at  the  time  he  made  the  bargain,  intended  to  pay 
for  the  oxen,  or  merely  to  get  them  into  his  possession  to  sell  them  and  convert  the 
money  to  his  own  use.  The  jury  found  the  prisoner  guilty,  and  said  they  thought 
he  never  at  any  time  intended  to  pay  for  the  beasts.  And,  upon  a  case  reserved, 
the  conviction  was  affirmed,  the  jury  having  found  that  the  prisoner  never  meant 
to  pay  for  the  oxen.(t) 

i3o  where  Cohen  and  Collins  called  at  the  prosecutor's  shop,  and  Cohen  asked  the 

{jf)  Rex  0.  Campbell,  R.  k  M.  C.  C.  R.  179,  cited  in  Stephenson  v.  Hart,  4  Ring.  R.  476. 
(A)  Lyons  «.  De  Pass,  11  A.  k  E.  326  (39  E.  C.  L.  R.). 
(t)  Rex  V.  Gilbert,  R.  k  M.  C.  G.  R.  185. 


211  Of  Larceny. — Of  a  Taking,  &c.,  by  [book  rv. 

^2111  P^^®  ^^  ^^^  waistcoats  which  were  id  the  ^shop-window,  and  the  prosecutor 
-'  replied  "  fifteen  shillings,"  Cohen  said,  '^  You  must  go  to  the  lowest  price,  as 
it  will  be  for  ready  mtmey ;"  the  prosecutor  said,  "  Then  you  shall  have  them  for 
twelve  shillings,"  which  was  agreed  to  hj  Cohen,  who  said  he  would  put  the  waist- 
coats into  a  gig  standing  at  the  door,  in  which  Collins  was ;  to  which  the  prosecutor 
replied,  **  Very  well."  Cohen  had  no  moneXi  hut  Collins  had,  and  when  Cohen  went 
out  to  the  gig,  the  prosecutor  thought  he  went  out  to  get  the  money  j&om  Collins. 
Immediately  afler  the  waistcoats  had  been  placed  in  the  gig,  Cohen  got  in,  and  they 
drove  off  full  gallop,  and  for  two  years  the  prosecutor  had  been  unable  to  apprehend 
them.  The  jury  found  that,  in  their  opinion,  the  waistcoats  were  parted  with  con- 
ditionally that  the  money  was  to  be  paid  at  the  time,  and  that  Cohen  took  them 
with  a  felonious  intent;  and,  upon  a  case  reserved,  the  Judges  were  unanimously 
of  opinion  that  upon  this  finding  Cohen  was  guilty  of  larceny ;  for  it  was  an  express 
finding  that  the  prosecutor  only  parted  with  the  possession  of  the  good8.(j  ) 

The  prisoner  was  indicted  for  stealing  a  great  many  pairs  of  stockings,  the  pro- 
perty of  W.  Wayte.  Mr.  Wayte,  who  was  a  hosier  near  the  Haymarket,  delivered 
two  parcels,  containing  the  goods  mentioned  in  the  indictment,  to  his  apprentice, 
with  directions  to  carry  them  to  the  house  of  Mr.  Heath,  a  hosier,  in  Milk-street, 
Cheapside.  As  the  apprentice  was  going  up  Ludgate-hill,  with  the  parcels  under 
his  arm,  he  was  met  by  the  prisoner  at  the  bar,  who  asked  him  where  he  was  going  ? 
To  which  the  apprentice  answered,  "  To  Mr.  Heath's."  The  prisoner,  producing  a 
small  parcel,  replied,  *^  I  know  your  master,  and  I  owe  him  for  those  parcels ;  I  was 
going  for  them  to  your  shop,  therefore  do  you  give  me  your  parcels,  and  take  this 
back  to  your  master;  there  is  a  letter  inside,  and  it  must  be  immediately  forwarded 
to  Mr.  Brown."  The  apprentice  accordingly  consented  to  the  proposed  exchange, 
and  delivered  the  two  parcels  to  the  prisoner,  and  the  prisoner  delivered  his  parcel 
to  the  apprentice.  The  prisoner,  having  effected  this  exchange,  endeavored  to 
separate  himself  from  the  apprentice ;  but  his  manner  created  a  slight  degree  of 
suspicion  in  the  apprentice's  mind,  who,  to  satisfy  his  doubts,  ran  after  the  prisoner, 
and  asked  him  if  he  was  the  Mr.  Heath  to  whose  house  he  was  conveying  the 
parcels  ?  The  prisoner  replied,  that  he  was  Mr.  Heath,  and  desired  the  apprentice 
to  make  haste  home  with  the  other  parcel.  The  parcel  which  was  delivered  by  the 
prisoner  contained  a  collection  of  old  rags  of  no  value,  and  he  was  not  the  Mr, 
Heath  he  pretended  to  be.  The  jury  were  of  opinion  that  the  prisoner,  by  falsely 
Pretending  that  he  was  going  to  the  house  of  the  prosecutor  for  Mr.  Heath's  parcels, 
had  contrived  to  make  this  exchange  of  parcels  with  an  intent  wrongfully  to  obtain 
and  convert  to  his  own  nse  the  goods  mentioned  in  the  indictment,  and  therefore 
they  found  him  guilty.  And  upon  a  case  reserved,  the  judges  were  unanimously  of 
opinion  that  the  conviction  was  right.  Gould,  J.,  who  delivered  their  opinion,  said, 
that  it  appeared  to  him  that  the  prisoner's  having  obtained  these  goods  fraudulently 
*21 21  ^^™  ^^^  apprentice  was  just  '*'the  same  as  if  he  had  obtained  tliem  from  the 
^  actual  possession  of  the  master.(A;) 

A  prisoner  was  indicted  for  stealing  bristles,  and  it  appeared  that  the  prisoner 
went  to  the  counting-house  of  the  prosecutor  and  represented  that  he  lived  at  No. 
40  Crispin-street,  Spitalfields,  and  proposed  to  buy  four  casks  of  bristles,  and  pay 
ready  money  on  delivery^  and  was  told  by  the  prosecutor's  clerk  that  as  he  was  a 
stranger  he  could  not  have  them  on  any  other  terms.  The  prisoner  said,  he  wanted 
to  send  two  of  the  casks  immediately  to  Birmingham.  The  invoice  and  the  weigh- 
ing order  were  given  to  the  prisoner,  and  the  delivery  order  was  sent  by  a  clerk  of 
the  prosecutor's  to  the  wharf,  where  the  bristles  were  then  lying,  which  he  brought 
back,  the  prisoner  not  having  paid  the  money.  On  Monday  following  the  prisoner 
came  again  to  the  counting-house  between  twelve  and  one,  and  the  delivery  order 
was  then  on  the  prosecutor's  desk,  and  said  he  would  pay  the  money,  but  had  not 
got  a  check;  he  was  told  by  the  clerk,  that  if  he  wished  to  pay  the  money,  he  had 
no  objection  to  give  him  the  delivery  grder.  The  prisoner  went  away  with  the 
order,  and  the  clerk  followed  him  almost  immediately  to  the  wharf,  and  found  the 

(J)  Reg.  v.,  Cohen,  2  Den.  C.  G.  249. 

(k)  Wilkins's  case,  1  Leach  520  ;  2  East  P.  G.  c.  16,  s.  104,  p.  673.    See  Bex  v.  Long- 
Btreeth,  R.  &  M.  G.  C.  R.  137,  antej  p.  203. 
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prisoner  busy  loading  the  bristles  into  a  cart.  The  clerk  stopped  the  delivery  at 
the  wharf  abont  one  o'clock ;  but  in  consequence  of  what  was  said  by  the  prisoner, 
and  the  wharf-clerk  having  said  that  he  knew  the  prisoner,  and  he  had  had  goods 
delivered  to  him  in  the  regular  way  before,  no  further  opposition  was  made.  The 
clerk  told  the  prisoner  that  the  reason  why  he  would  not  suffer  him  to  take  the 
goods  from  the  wharf  was,  that  the  reference  the  prisoner  had  given  was  oue  he 
could  not  trust ;  and  he  consented  to  the  bristles  being  taken  away,  upon  the  ex- 
press condition,  and  the  engagement  of  the  prisoner,  that  they  should  be  paid  for 
at  his  door  in  Crispin-street,  before  they  were  lodged  in  the  house.  Nobody  was 
sent  to  accompany  the  cart,  but  another  clerk  of  the  prosecutor^s  was  directed  to  be 
at  the  prisoner's  door  a  little  before  two  o'clock,  which  would  be  the  time  the  cart 
would  arrive,  for  the  purpose  of  receiving  payment  before  the  goods  were  taken 
from  the  cart.  That  clerk  went  to  the  prisoner's  house,  No.  40  Crispin-street,  and 
after  waiting  till  half-past  three,  he  came  back  without  seeing  the  prisoner,  the  cart, 
or  the  goods  The  carman,  who  drove  the  goods  from  the  wharf,  was  directed  by  ' 
the  prisoner  to  drive  to  Spitalfields,  and  when  he  had  got  part  of  the  way  he  was 
directed  by  the  prisoner  to  turn  down  another  street,  and  wait  at  the  corner  of  a 
street,  where,  notwithstanding  the  remonstrances  of  the  carman,  the  bristles  were 
put  by  the  prisoner's  directions  into  another  cart,  and  driven  away  in  a  direction 
contrary  to  Spitalfields,  and  lodged  in  an  empty  warehouse,  and  the  next  morning 
the  prisoner  offered  the  bristles  for  sale,  representing  that  he  had  taken  them  fur 
a  bad  debt.  It  was  objected  that  the  clerk  having  permitted  the  prisoner  to  take 
possession  of  the  delivery  order,  there  was  a  complete  transfer  of  the  property,  and 
that  the  subsequent  conversion  was.  a  mere  breach  of  contract ;  but  the  Recorder 
thought  that  it  was  a  mere  permission  to  enable  him  to  remove  them  to  his 
*door  in  Spitalfields,  with  a  full  engagement  on  the  part  of  the  prisoner  that  r^^o 
the  order  was  not  to  operate  to  enable  him  to  put  them  within  his  own  ^ 
premises  tUl  the  money  was  paid ;  and  he  told  the  jury  that,  if  they  believed  there 
never  was  a  bond  fide  intention  to  buy,  but  an  intention  to  get  the  goods  by  fraud 
from  the  owner,  they  should  find  the  prisoner  guilty ;  which  they  did,  and  said  that 
they  thought  the  prisoner  had  no  intention  to  buy,  but  to  get  them  by  fraud  from 
the  owner ;  ai^d,  upon  a  case  reserved,  the  judges  held  that  the  conviction  was  right, 
the  jury  having  found  that  the  prisoner  never  meant  to  buy,  but  to  defraud  the 
owner.  (/) 

So  where,  upon  an  indictment  for  stealing  three  pounds  weight  of  cheese  and  2«. 
2d.,  it  appeared  that  the  prisoner  went  to  the  shop  of  a  cheesemonger  and  ordered 
about  three  pounds  of  cheese  to  go  to  No.  46  Regent  square,  to  one  Edmond5<,  and 
the  prosecutor's  boy  was  to  take  it  directly  with  change  for  a  crown  piece.  When 
the  lad  got  near  Regent  square  with  the  cheese,  the  prisoner  met  him  and  said, 
*'0h,  you  have  got  the  cheese,  I  forgot  to  order  sixpenceworth  of  eggs ;  if  you  will 
give  me  the  change  and  the  cheese  I  will  pay  you."  The  lad  then  gave  nini  the 
cheese  and  2«.  2d, ;  he  then  gave  the  lad  a  crown,  which  turned  out  to  be  a  bad  one, 
though  the  lad  believed  it  to  be  a  good  one  at  the  time  he  took  it ;  the  lad  went 
back  for  the  eggs ;  the  lad  said,  that  if  he  had  gone  to  Edmonds's  he  should  have 
left  the  things  there,  but  not  the  change  without  the  money,  and  that  he  had  no 
authority  to  part  with  these  goods  unless  he  received  the  crown  piece.  The  master 
said,  that  his  intention  was  to  sell  the  goods,  and  if  he  received  the  crown  he  should 
be  obliged  to  furnish  the  difference ;  he  never  expected  the  goods  back  again,  and 
the  boy  had  no  authority  to  part  with  the  change  or  the  goods  without  payment. 
Mr.  Seijt.  Arabin  (after  consulting  Parke,  B.,  and  Patteson,  J.)  told  the  jury  that 
if  they  thought  that  it  was  a  preconcerted  scheme  to  get  possession  of  the  property 
inthout  giving  anything  for  it,  and  that  the  boy  had  the  limited  authority  only, 
they  should  find  the  prisoner  guilty.(m) 

il)  Rex  9.  Pratt,  R.  k  M.  C.  C.  R.  250. 

(m)  Rex  V.  Small,  8  G.  ft  P.  46  (34  E.  G.  L.  R.) ;  Reg.  o.  Webb,  5  Gox  G.  G.  154,  where 
two  couDterfeit  half  crowns  were  paid  for  a  pair  of  boots  to  a  servant,  who  was  directed 
not  to  part  with  them  without  payment,  the  Recorder  acted  on  the  preceding  case.  Vide 
Parkes's  case,  anUe,  p.  197,  and  Rex  v.  Jackson,  ante^  p.  203,  et  gumrej  whether  the  property 
was  not  parted  with.    G.  S.  O. 
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The  prisooers  were  indicted  £or  larceny.  Having  taken  a  house  they  went  to  the 
prosecntor's  shop,  selected  the  goods  in  question,  and  ordered  them  to  be  sent  home. 
The  prosecutor  sent  them  by  one  D.,  and  gave  him  strict  inj  auctions  not  to  part 
with  them  without  receiving  the  price.  D.,  on  arriving  at  the  house,  told  the  pri- 
soners that  he  was  instructed  not  to  leave  the  goods  without  the  money  or  an  equiv- 
alent. After  a  vain  attempt  to  induce  D.  to  let  them  have  the  goods  on  the  promise 
of  payment  on  the  morrow,  one  of  the  prisoners  wrote  a  ohe<^  for  the  amount  of 
the  bill,  and  gave  it  to  B.,  requesting  him  not  to  present  it  till  the  next  day.  D. 
left  the  goods,  and  returned  the  check  to  his  employers.  The  check  was  presented 
the  next  morning  and  dishonored,  the  prisoner's  account  having  been  some  time 
*214.1  ^^^^''^  overdrawn.  It  *was  contended  that  D.  had  parted  not  only  with  the 
-■  possession  of  the  goods,  but  also  with  the  property  in  them,  and  Reg,  v. 
Parker(n)  was  cited.  Alderson,  B. :  "  It  is  for  you  to  show  that  the  prisoner  had 
reasonable  ground  for  believing  th»t  the  check  would  be  paid  The  case  appeals  to 
me  to  approach  more  neariy  to  Rex  v.  SmaU.(p)  If  the  owner  of  goods  parts  with 
the  possession,  meaning  also  part  with  the  property,  in  consequence  of  a  fraudulent 
representation  of  the  party  obtaining  them,  it  is  not  larceny,  but  a  mere  cheat. 
But  if  the  owner  does  not  mean  to  part  even  with  the  possession,  except  in  a  certain 
event,  which  does  not  happen,  and  the  prisoner  causes  him  to  part  with  them  by 
means  of  fraud,  the  owner  still  not  meaning  to  part  with  the  property,  then  the  case 
is  one  of  larceny.  Here  if  the  owner  had  himself  carried  the  goods  and  parted  with 
them  as  the  servant  did,  no  doubt  it  would  have  been  a  case  of  false  pretences ;  or  if 
the  servant  had  had  a  general  authority  to  act,  it  would  have  been  the  same  as  if 
the  master  acted.  But  in  this  instance  he  had  a  limited  authority,  which  he  choee 
to  exceed.  I  am  of  opinion,  as  at  present  advised,  that  if  the  prisoner  intended  to 
get  possession  of  these  goods  by  giving  a  piece  of  waste  paper,  which  he  had  no 
reasonable  ground  to  believe  would  be  of  use  to  anybody,  and  that  the  servant  had 
received  positive  instructions  not  to  leave  the  goods  without  cash  payment,  the 
charge  of  larceny  is  made  out.''(p) 

So  where,  upon  an  indictment  for  stealing  a  mare,  it  appeared  that  the  prosecn- 
tor,  intending  to  sell  his  mare  at  a  fair,  sent  her  thither  by  a  servant,  to  whom  he 
gave  no  authority  to  sell  the  mare,  or  to  deal  with  her  in  any  way  till  he  had  him- 
self arrived  there.  At  the  fair  the  prisoner  asked  the  servant  the  price  of  the  mare, 
and  he  told  him  £25 ;  the  prisoner  then  desired  him  to  trot  her  out ;  the  prisoner 
then  went  and  talked  to  a  man  on  horseback  and  a  man  on  foot,  and  then  walked 
away.  These  two  men  then  went  up  to  the  servant,  and  the  man  on  foot  offered 
the  man  on  horseback  £24  for  the  horse  he  was  riding,  which  the  latter  refused, 
saying,  he  would  not  sell  him  at  any  price ;  upon  which  the  man  on  foot  stepped 
aside  to  the  servant,  and  said,  if  he  would  chop  the  mare  for  the  horse  the  man  was 
riding,  he  would  give  him  £24  for  the  chop,  and  5«.  to  put  in  his  own  pocket,  at 
the  same  time  taking  from  his  pocket  what  appeared  to  be  bank  notes.  The 
servant  declined,  saying,  the  mare  was  not  his ;  but  being  persuaded  by  the  man  on 
foot,  the  servant  accompanied  the  two  men  for  about  half  a  mile,  and  then  agreed 
to  the  exchange  of  horses  on  the  terms  proposed,  and  as  soon  as  the  saddles  were 
changed,  the  man  who  had  been  on  horseback,  rode  away,  and  on  the  servant  look- 
ing round  for  the  man  on  foot,  he  perceived  that  he  had  gone  away  while  the 
saddles  were  changing.  The  horse  left  in  exchange  was  worth  about  £4.  The 
prisoner  had  afterwards  sold  the  mare  for  £14,  saying  that  he  had  got  it  in  a  chop 
at  the  fair.  It  was  submitted,  on  behalf  of  the  prisoner,  that  as  the  servant  meant 
*21  f\l  ^  P^^^  ^^^^  ^^^  entire  property  in  the  mare,  and  *not  with  the  possession 
-'  only,  it  was  larceny ;  but  it  was  held  that  there  was  no  parting  with  the  pro- 
perty in  the  mare,  as  the  servant  had  the  mere  charge  of  her,  and  had  no  right  to 
deal  with  the  property  in  her  in  any  way  whatever.  And  if  the  prisoner  was  in 
league  with  the  two  other  men,  and  they  three,  by  a  fraud,  in  which  each  of  them 

(n)  2  Moo.  0.  C.  1,  j9o«r,  641.  (o)  8i^a. 

(p)  ^^S-  ^'  Stewart,  I  Cox  C.  C.  174.  As  the  proBecntor  received  the  check  and  pre- 
sented it,  it  might  have  well  been  contended  that  he  ratified  the  servant's  act  in  takiag 
it;  and  consequently  that  the  caSe  was  not  larcenj.  See  Parkea's  case,  2  Leach  614, 
antef  p.  197. 
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was  to  take  his  part,  and  did  take  his  part,  indaced  the  servant  to  part  with  the  pos- 
aeBsion  of  t^ie  mare  under  color  of  an  exchange,  but  thej  intending  all  the  while 
to  steal  the  mare,  the  priaoner  ought  to  be  found  guilty. (^) 

Upon  an  indictment  against  Morgan  and  Mackeowan  for  stealing  the  money  of 
J.  Jones,  it  appeared  that  Morgan,  who  represented  himself  to  be  a  Frenchman  and 
unable  to  speak  English,  ofiered  the  prosecutrix  a  dress  for  sale,  and  signified, 
through  Mackeowan,  that  the  price  was  twenty-five  shilling*),  and  if  she  would  give 
that  sum  tor  it,  he  would  give  her  another  dress  worth  twelve  shillings,  which  he  pro- 
duced. The  prosecutrix  agreed,  and  having  one  sovereign  and  one  shilling  in  her 
pockets  she  took  it  out,  and  whilst  holding  it  in  her  hand,  Morgan  opened  her  hand, 
took  the  guinea  out  of  it ;  he  did  not  take  it  forcibly,  nor  would  she  say  that  "  it 
was  against  her  will :"  ^  nor  was  it  by  her  consent ;"  "  he  took  her  by  surprise." 
She  then  borrowed  fiiur  shillings  of  a  fellow-servant,  but  Morgan  refused  to  take  it, 
for  she  had  borrowed  it,  and  he  said  she  was  a  bad  woman,  and  had  told  a  lie,  and 
he  would  not  produce  the  other  dress ;  he  then  laid  down  the  first  dress  and  packed 
up  the  other.  The  dress  left  was  of  much  less  value  than  twenty-five  shillings.  It 
was  contended  that  this  was  a  mere  breach  of  contract,  and  not  a  felony ;  but  the 
juiy  having  found  the  prisoners  guilty,  it  was  held,  upon  a  case  reserved  on  the 
question  whether  the  above  facts  warranted  the  finding  of  the  jury,  that  in  point  of 
law  they  did  warrant  the  finding  of  the  jury.  The  jury  having  found  the  prisoners 
guilty,  the  Court  was  boand  to  assume  that  the  jury  had  been  properly  directed, 
and  that  they  found  that  it  was  part  of  the  scheme  of  the  prisoners  that  the  pro- 
perty was  to  be  obtained  by  a  pretended  sale.  In  that  case  there  was  no  contract, 
but  only  a  fraud,  by  means  of  which  the  felony  was  committed. (r) 

The  prisoner  was  indicted  for  stealing  a  chest  of  fidy-nine  pounds  weight  of  tea, 
which,  in  one  count  of  the  indictment,  were  stated  as  the  property  of  J.  Layton  and 
W.  J.  Thompeou ;  and,  in  another  count,  as  the  property  of  the  East  India  Com- 
pany. The  facts  were,  that  Messrs.  Layton  &  Co.,  who  were  tea  brokers,  had  pur- 
chased the  chest  of  tea  in  question,  No.  7100,  at  the  East  India  House,  but  had 
not  taken  it  away,  when  the  prisoner,  who  was  in  no  way  employed  by  them,  went 
thither,  and,  going  up  to  the  place  where  the  request  papers  were  kept,  selected  one 
of  them,  and  then  proceeded,  with  the  paper  in  his  hand,  as  if  to  look  for  a  chest 
of  tea  corresponding  with  the  number  on  the  paper.  The  servant  in  the  India 
Home  who  had  the  care  of  the  request  papers,  seeing  him  so  engaged,  went  up  to 
him,  took  the  paper  which  was  in  his  hand,  and,  seeing  the  number  7100  upon  it, 
^pointed  to  a  chest  with  a  corresponding  number,  and  said,  that  was  the  r^pi/* 
chest  he  wanted,  and  then  returned  the  paper  to  him,  in  order  that  he  might  ^ 
go  to  the  permit  o£Sce  and  get  a  permit.  The  prisoner  then  went  to  the  permit 
office,  and  shortly  afterwards  returned  with  a  permit  to  the  India  House,  where  the 
same  servant  who  had  the  care  of  the  request  papers  received  the  permit  from  him, 
and  asked  him  whose  partner  he  was,  and,  upon  his  answering  *'  Noton's,"  returned 
the  permit  to  him  again,  and  entered  the  name  of  Noton  in  the  book.  The  pri- 
soner then  took  away  the  chest  of  tea.  Upon  this  evidence  the  jury  found  the 
prisoner  guilty,  when  an  objection  was  taken  by  his  counsel,  that,  as  the  possession 
of  the  property  was  obtained  by  a  regular  request  note  and  permit,  the  offence  could 
only  be  considered  as  a  misdemeanor ;  but,  upon  a  case  reserved,  the  judges  were 
clearly  of  opinion,  that  the  offence  amounted  to  felony. (s) 

Upon  an  indictment  for  stealing  wheat,  the  property  of  Swaine  and  others,  it  ap- 
peared tliat  the  wheat  was  not  their  prop^ty,  but  was  deposited  in  one  of  theit 
storehouses,  which  was  in  the  care  of  Eastwick,  one  of  their  servants,  who  had 
authority  to  deliver  the  wheat  only  on  the  orders  of  the  prosecutors  or*  of  Callow, 
their  managing  clerk.  The  prisoner,  a  servant  also  of  the  prosecutors,  came  with  a 
man  and  cart,  and  obtained  the  key  of  the  storehouse  from  Eastwick,  by  represent- 
ing that  he  had  been  sent  by  Callow  for  five  quarters  of  wheat,  which  he  was  to 
take  to  the  Brighton  Railway ;  Eastwick  believing  his  statement,  allowed  the  wheat 
to  be  removed,  the  prisoner  assisting  to  put  it  into  the  cart,  in  which  it  was  con- 

(q)  Reg.  o.  Sheppard,  9  C.  ft  P.  121  (38  E.  C.  L.  R.),  Coleridge,  J.,  and  seeposi,  p.  229. 
(r)  Reg.  9.  Morgaa,  Dears.  C.  C.  395.  The  direction  to  the  jury  was  not  stated  in  the  case. 
(«)  Bench's  case,  0.  B.  Oct.  1810  ;  Hil.  T.  1811,  MS. 
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veyed  from  the  prosecutors'  premiseB,  the  prisoner  going  with  it.  The  wheat  was 
disposed  of  by  the  prisoner's  associates  with  his  privity.  The  prisoner's  statemeat 
was  entirely  &lse.  It  was  contended  that  the  wheat  was  obtained  by  false  pretenoes, 
but  the  jury  were  directed  that,  if  they  belicYed  the  facts,  th«  offence  amounted  to 
larceny ;  and,  upon  a  case  reserved  after  a  verdict  of  guilty,  it  was  held  that  the 
conviction  was  right;  for  the  wheat  was  delivered  to  the  prisoner  for  a  special 
purpose,  namely,  to  be  taken  to  the  Brighton  Railway,  and  the  property  renaaned 
in  the  prosecutors  throughout  as  bailee8.(0 

Upon  an  indictment  for  stealing  a  watch,  the  property  of  T.  Jones,  it  appeared 
that  T.  Jones  had  bought  the  watch  in  London,  which^  requiring  some  r^ulating, 
he  had  sent  to  the  seller.  A  letter  was  written  by  some  one  in  his  name  and  with- 
out his  authority,  requesting  the  seller  to  return  the  watch  to  T.  Jones,  in  a  letter 
directed  to  the  care  of  the  postmaster  at  Brymbo.  Afterwards  the  prisons  and  a 
person  who  falsely  represented  himself  to  be  T.  Jones  came  to  the  post  office,  and 
asked  for  the  wat«h.  It  had  not  arrived,  and  the  man  personating  T.  Jones  re- 
quested that,  when  it  did,  it  might  be  delivered  to  the  prisoner.  This  was  accord- 
ingly done  by  a  derk  at  the  post  office  on  the  arrival  of  the  watch.  The  writing 
*2171  ^^^  letter,  personating  T.  Jones  *and  applying  for  the  watch  were  parts  of 
^  the  same  scheme,  and  the  watch  was  sent  by  the  seller  in  pursuance  of  the 
letter ;  it  was  objected  that  the  offence  was  obtaining  the  watoh  by  false  pretences, 
and  not  larceny ;  but  it  was  held,  on  a  case  reserved,  that  the  prisoner  was  guilty 
of  a  larceny  of  the  watch  of  T.  Jones :  for,  assuming  that  the  seller  had  more  than 
a  bare  chai^,  and  was  the  bailee  of  it,  yet  his  special  property  as  such  did  not  pat 
an  end  to  the  general  property  of  the  true  owner ;  and  when  he  sent  the  watch 
away  to  a  third  person,  addressed  to  the  true  owner,  intending  such  person  to  de- 
liver it  to  the  true  owner,  and  that  third  person,  the  postmaster,  received  it  for  that 
purpose,  the  seller's  possession  and  special  property  ceased,  and  the  geDenil  property 
of  the  true  owner  became  entirely  unincumbered,  and  drew  to  it  the  possession, 
unless  the  postmaster  became  the  bailee ;  but  this  he  did  not,  for  he  had  only  a 
charge,  and  he  became  the  servant  of  the  true  owner  for  the  purpose  of  delivering 
it  to  him ;  and  his  possession  was  the  possession  of  the  true  owner,  and  could  not  be 
divested  by  the  tortious  acts  of  the  prisoner. (u) 

Upon  an  indictment  for  stealing  coal,  it  appeared  that  the  prosecutor  had  a  col- 
liery, and  both  coal  and  small  coal  or  slack  were  sold  by  retail  there,  but  none 
(except  to  private  customers)  was  allowed  to  be  taken  away  until  it  had  been  paid 
for ;  and  when  the  carts  were  loaded,  they  were  taken  to  a  weighing  machine  in 
the  colliery  yard,  where  the  weight  and  price  of  the  coals  having  been  ascertained, 
the  coals  were  paid  for  to  the  clerk  in  charge  of  the  weighing  machine,  which  is  at 
the  entrance  of  the  yard,  so  that  carts  entering  and  passing  out  of  the  yard  have 
to  pass  the  machine.  The  prisoner  was  acquainted  with  the  regulations,  and  knew 
that  he  would  not  be  permitted  to  take  coals  out  of  the  yard  until  they  had  been 
weighed  and  paid  for  as  above  mentioned.  The  price  of  soil  coal  was  about  double 
that  of  slack.  The  prisoner  brought  his  cart  to  the  colliery  and  said,  "  I  want  a 
load  of  the  best  soil  coal,"  and  the  cart  was  loaded  with  the  best  soft  coal  by  a  ser- 
vant of  the  prosecutor,  assisted  by  the  prisoner.  The  servant  then  went  away,  and 
then  the  prisoner  placed  a  quantity  of  slack  from  a  heap  of  slack  on  the  top  of  the 
load  of  soft  coal,  thereby  covering  it  over,  and  making  the  cart  appear  to  be  loaded 
with  slack  only.  The  prisoner  then  took  the  cart  to  the  weighing  machine,  and  the 
derk  said  to  him,  **  What  have  you  got?"  He  said.  "sla(^"  The  clerk,  seeing 
slack  only  in  the  cart,  weighed  it,  and  charged  the  prisoner  for  the  load  as  slack, 
and  the  prisoner  paid  such  charge  and  went  away  with  his  cart    The  sum  paid  by 

{t)  Keg.  V.  Robins,  Dears.  G.  C.  418.  An  indictment  for  false  pretences  cannot  be  sup- 
ported, unless  the  property  in  the  goods  would  pass  if  the  statements  were  true  ;  and  con- 
sequently such  an  indictment  can  never  be  supported  where  goods  are  obtained  flx>m  a 
person,  who  has  no  authority  to  part  with  the  property  in  them,  such  as  a  bailee  for  safe 
custody  and  the  like. 

(u)  Reg.  V.  Kaj,  D.  k  B.  G.  G.  231.  The  simple  and  true  answer  to  the  objection  was 
that  the  property  in  the  watch  was  not  parted  with  either  by  the  seller  or  the  postmaster ; 
for  they  neither  had  the  power  nor  the  intention  to  part  with  anything  more  than  the  pos- 
session of  the  watch.    See  Reg.  v.  Vincent,  2  Den.  G.  G.  464,  po9U 
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the  prifloner  was  considerably  leas  than  the  real  price  of  the  load.  It  was  submitted 
that  if  there  was  any  offence  committed ,  it  was  obtaining  property  by  false  pre- 
tences; the  court  oyermled  the  objection,  and  told  the  jury  that  if  they  were  of 
opinion  that  the  prisoner  at  the  time  he  went  to  the  oollieiy  for  the  coal  intended 
£nadaleDtly  to  take  the  same  away,  and  appropriate  it  to  his  own  use,  on  paying  for 
*the  soft  coal  the  price  of  slack  only,  and  that  he  actually  carried  out  his  r^oiQ 
intention  by  fraudulently  placing  slack  over  the  soft  coal,  and  making  the  ^ 
false  representation  to  the  weighing  clerk,  they  might  convict  the  prisoner  of  lar- 
ceny; and  they  did  so,  and,  upon  a  case  reserved,  it  was  held  that  the  conviction 
was  right.  The  jury  had  found  that  there  was  a  preconceived  plan  on  the  part  of 
the  prisoner  to  get  the  coal,  and  appropriate  it  to  his  own  use  on  paying  for  it  the 
price  of  slack  only,  and  the  prisoner  carried  out  the  plan  by  covering  the  coal  with 
slack,  and  pretending  to  the  clerk  at  the  weighing  machine  that  the  cart  contained 
slack  only.  Under  these  circumstances  the  prisoner  obtained  the  possession  of  the 
coal  only,  and  not  the  property  in  it.  He  paid  some  money,  but  it  was  for  the 
slack,  not  for  the  soft  coal.     The  case  was  therefore  one  of  laroeny.(v) 

Where  the  prisoner,  with  the  assent  of  the  prosecutor,  had  pawned  the  coat  of 
the  prosecutor  for  a  loaf  of  bread,  and  the  next  day  proposed  to  go  and  redeem  the 
coat,  and  the  prosecutor  expressed  no  dissent ;  but  at  the  trial  said  that  he  thought, 
from  the  prisoner's  manner,  that  he  was  in  joke ;  and  the  prisoner  went,  paid  the 
sixpence  for  the  bread,  received  back  the  coat,  and  carried  it  away  to  a  place  ten  or 
twelve  miles  distant;  Parke,  B.,  told  the  jury  that  if  they  thought  that  the  pri- 
soner, at  the  time  when  he  paid  the  money  and  received  back  the  coat,  intended  to 
deprive  the  owner  entirely  of  the  use  of  it,  and  to  appropriate  it  to  his  own  use,  it 
would  be  their  duty  to  convict  him  of  laroeny.(v^) 

Upon  an  indictment  for  stealing  a  horse,  it  appeared  that  the  horse  was  im- 
pounded, and  the  prisoner,  pretending  that  he  had  been  sent  by  the  owner  of  the 
horse  to  procure  its  release,  paid  the  poundkeeper's  demand,  received  the  horse,  and 
made  off  with  it;  and  it  was  held  that  the  poundkeeper  was  in  possession  of  the 
horse  as  servant  to  the  owner,  and  had  no  right  to  trai»fer  the  property,  and  there- 
fore the  offence  was  \wre&nj.(x) 

On  an  indictment  for  stealing  a  quantity  of  gravel  from  certain  trustees,  it  ap- 
peared that  the  prisoner,  as  surveyor  of  the  highways,  had  unlimited  authority  to 
order  any  Quantity  of  materials  that  he  considered  necessary  for  the  repair  of  the 
roads,  and  ne  was  in  the  habit  of  obtaining  them  from  a  quarry.  He  used  to  send 
an  order  for  a  certun  quantity,  and  the  account  was  sent  in  at  r^ular  periods  to 
the  trustees  of  the  roads,  and  he  had  ordered  larger  quantities  of  the  materials  than 
were  necessary  for  the  purposes  of  the  roads,  pointing  out  at  the  quarry  those  he 
required,  but  not  stating  for  what  purpose,  and  he  sold  the  excess  to  other  parties 
on  his  private  account  and  retained  the  money,  the  trustees  having  to  pay  for  the 
whole  amount  supplied.  In  one  instance  the  prisoner  had  been  employed  by  an  in- 
dividual to  procure  materials,  and  had  sent  in  a  bill  in  his  0W9  name,  and  been  paid, 
and  the  trustees  were  afterwards  charged  for  these  materials  in  their  account :  but 
in  many  instances  the  excess  jof  materials  had  been  charged  to  the  prisoner  as  being 
for  his  private  use.  He  had  admitted  to  the  clerk  of  the  trustees  that  all  the  stone 
that  he  had  ordered  had  not  been  used  for  the  roads,  and  that  he  had  told  r^coi  n 
*falsehoods  in  not  accounting  for  a  portion  of  the  gravel,  and  that  the  ^ 
amount  was  about  £160,  and  he  considered  that  he  was  indebted  to  the  trustees 
for  that  sum.  He  had  paid  £53  odd  on  account  of  the  supposed  deficiency,  and 
the  derk  gave  him  a  receipt  for  it  on  account.  Wightman,  J.,  assumed  that  the 
property  in  the  gravel  passed  to  the  trustees  when  pointed  out  by  the  prisoner,  and 
left  it  to  the  jury  to  say  whether,  at  the  time  he  had  it  carted  away,  he  intended 
fraudulently  to  deprive  the  trustees  of  the  property  in  the  gravel.(y) 

On  an  indictment  for  stealing  two  orders  for  the  delivery  of  certain  tallow,  it 

'9)  Reg.  o.  Bramley,  B.  &  G.  C.  G.  21. 
(w)  Reg.  V,  Sparrow,  2  Oox  G.  G.  287. 
(z)  Reg.  V.  Simpson,  2  Gox  G.  G.  235,  Williams,  J. 

(y)  ^*Z-  V*  Richardson,  1  F.  Jc  F.  488.  The  jury  acquitted,  or  the  qaestioa  whether  the 
gravel  vested  in  the  trustees  would  have  been  reserved. 
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appeared  that  the  prisoDer  was  a  member  of  a  firm  of  brokers,  and  had  entered  into 
a  contract  for  the  purchase  of  343  casks  of  tallow  that  were  to  arrive  in  this  country. 
The  tallow  arrived,  and  in  due  course  the  transaction  ought  to  have  been  completed 
within  fourteen  days,  and  the  prisoner  was  called  upon  to  complete  the  btut^in. 
He  delayed,  and  the  completion  waa  insisted  upon,  and  the  prisoner  at  last  said  he 
would  pay  for  the  tallow  the  next  day ;  aocordiiigly  he  sent  his  clerk  to  the  |»08e- 
cutor's  counting-house,  and  obtained  delivery  orders  for  the  tallow,  and  he  then 
handed  to  the  prosecutor  a  crossed  check  for  £8761,  the  amount  of  the  price  of 
the  tallow.  He  inmiediately  sent  the  orders  to  the  docks,  and  transferred  the 
property  into  fresh  warrants,  and  when  the  check  was  presented  it  was  found  that 
there  was  less  than  £10  standing  to  his  credit :  and  it  was  held  that  the  chaive  of 
larceny  could  not  be  supported;  the  prosecutors  chose  to  take  a  crossed  check 
instead  of  insisting  on  payment  in  cash,  and  that  act  was  tantamount  to  giving  the 
prisoner  two  days*  credit.  It  was  jost  the  same  as  if  the  prosecutors  had  taken  a 
bill  at  two  days'  sight.  The  answer  to  the  charge  was,  tnat  the  prosecutors  had 
agreed  to  postpone  the  payment  for  the  goods,  and  the  prisoner  had  the  entire  con- 
trol over  the  property.  («) 

The  prisoner  was  indicted  for  stealing  a  bill  of  exchange  of  the  value  of  five  hun- 
dred pounds,  the  property  of  S.  Edwards.  Mr.  Edwai^  wishing  to  get  his  own 
note  of  hand  discounted,  had  made  application  to  several  persons  in  the  discounting 
line  of  business  for  that  purpose.  A  few  days  afterwards  the  prisoner,  a  total 
stranger  to  Mr.  Edwards,  left  an  address  at  his  lodgings  whilst  he  was  from  home, 
'^  Mr.  H.,  No.  21  Great  Pulteney-street,  from  six  to  seven  in  the  evening,  or  from 
eleven  till  twelve  in  the  morning."  In  consequence  of  this  address,  Mr.  Edwards 
the  next  morning  called  upon  the  prisoner  in  Pulteney-street,  and  a  conversation 
upon  the  subject  of  money  transactions  took  place  between  them,  when  the  prisoner 
told  Mr.  Edwards  that  he  was  in  the  discounting  line,  and  would,  whenever  he 
chose,  discount  a  bill  for  him  at  the  usual  premium  of  two  and  a  half  per  cent. 
*220'l  '^^^i  provided  it  was  drawn  upon  and  accepted  by  a  person  of  ^known 
•^  credit  and  responsibility.  About  three  weelu  after  this  interview,  Mr. 
Edwards  again  called  upon  the  prisoner,  but  not  finding  him  at  home,  he  sent  his 
clerk  the  n«xt  day  to  inquire  whether  he  would  discount  a  bill  of  one  hundred 
pounds,  accepted  by  Mr.  Wells,  of  Cornhill,  and  to  request  that  he  would  call  in  the 
city,  that  he  might  be  fully  satisfied  of  its  validity.  The  prisoner  returned  with  the 
clerk  to  the  house  of  Mr.  Wells,  in  Cornhill,  where  he  was  shown  into  a  room  to 
Mr.  Edwards,  who  asked  him  the  terms  upon  which  he  would  discount  a  bill  for  one 
hundred  pounds,  provided  he  approved  of  it.  The  prisoner  answered,  that  he  would 
do  it  for  two  and  a  half  per  cent  agency,  exclusive  of  the  legal  interest  for  two 
months.  Mr.  Edwards  inmiediately  delivered  the  bill  described  in  the  indictment 
into  the  hands  of  the  prisoner,  and  referred  him  to  Mr.  Wells,  the  acceptor  of  it, 
who  was  then  present,  to  satisfy  himself  that  it  was  a  genuine  acceptance.  Mr. 
Wells  said,  that  the  acceptance  was  his  handwriting*  The  prisoner  then  told  Mr. 
Edwards,  that  if  he  would  go  with  him  to  Pulteney-street,  he  would  give  him  the 
cash,  to  which  Mr.  Edwards  replied,  that  he  could  not  convenient-ly  go  hinoaelf,  but 
that  his  clerk  should  attend  him,  and  pay  him  the  twenty-five  shillings  agency,  and 
the  discount,  on  receiving  the  hundmi  pounds.  As  the  prisoner  and  the  clerk 
departed,  Mr.  Edwards  whispered  to  the  clerk  not  to  leave  the  prisoner  without 
receiving  the  money,  nor  to  lose  sight  of  him,  and  promised  to  follow  them  in  half 
an  hour.  The  prisoner  and  the  clerk  accordingly  proceeded  together  to  the  pri- 
soner's lodgings  in  Pulteney-street  When  they  arrived,  the  priaober  showed  the 
clerk  into  the  parlor,  and  desired  him  to  wait  while  he  fetched  the  money,  saying, 
that  it  was  only  about  three  streets  off,  and  that  he  should  be  back  again  in  a  quarter 
of  an  hour.  The  clerk,  however,  followed  him  down  Pulteney-street,  but,  having 
lost  sight  of  him  as  he  turned  the  comer  of  another  street,  walked  backwards  and 

(i)  Reg.  V.  North,  8  Cox  C.  0.  433,  Pollock,  0.  B.,  and  Channell,  B.  According  to  ^he 
statement  of  the  case  the  orders  were  delivered  before  the  check  was  given  to  the  prose- 
cutors ;  if  so,  the  orders  were  not  even  obtained  bj  means  of  the  check.  If  they  had  been, 
then  the  true  question  would  have  been  whether  they  were  obtained  by  fiklse  pretences, 
and  the  property  in  them  parted  with  bj  the  prosecntors. 
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forwards  in  the  street  for  a  length  of  time,  in  hope  of  seeing  him  return.  The  pri- 
soner did  not  come  hack  again,  and  the  clerk,  being  joined  by  Mr.  Edwards,  went 
again  to  the  prisoner's  lodgings,  and  both  of  them  waited  there  three  nights,  in  the 
Tain  expectation  of  the  prisoner's  return.  It  was  objected  by  the  prisoner's  counsel, 
that  these  facts  did  not  amount  to  felony.  But  ihe  Court  left  the  case  with  the  jury 
to  consider,  first,  Whether  the  prisoner  had  a  preconcerted  design  to  get  the  note 
into  his  possession  with  an  intent  to  steal  it ;  and  secondly.  Whether  the  prosecutor 
intended  to  part  with  the  note  to  the  prisoner  without  having  the  money  paid  before 
he  parted  with  it.  The  jury  found  the  affirmatire  of  the  first,  and  the  negative  of 
the  second  question,  and  concluded  that  the  prisoner  was  therefore  guilty.  And 
this  conviction  was  holden  right  upon  reference  to  all  the  judges.(a) 

The  prisoner  was  indicted  for  stealing  bank  notes  to  the  amount  of  thirty-five 
pounds,  the  property  of  W.  Smith.     The  prisoner,  being  in  possession  of  a  quantity 
of  gold  coin,  went  into  a  room  in  a  public-hous^  when  the  prosecutor,  who  was  a 
gentlenum's  servant,  and  who  had  about  him  notes  belonging  to  his  master,  to  a  con- 
siderable amount,  happened  to  come  into  the  same  room.     Soon  afterwards  the  pri- 
soner took  an  occasion  to  make  a  display  *of  his  gold,  when  a  conversation  r^tcooi 
respecting  it  ensued  between  him  and  the  prosecutor :  the  prosecutor  express-  ^ 
ing  a  wish  that  the  prisoner  would  oblige  him  by  letting  him  have  some  gold  in 
ekchaoge  for  notes  and  silver,  not  at  an  advanced  price,  but  at  its  legal  currency. 
The  prisoner  stated,  that  if  it  would  be  any  accommodation  to  the  prosecutor,  and 
the  prosecutor  wonld  do  him  the  same  kindness  on  a  friture  occasion,  he  would  let 
him  have  some  gold  for  his  notes  and  silver ;  and  the  exchange  took  place  to  a  small 
amount.     The  prisoner  then  observed,  that  if  it  would  be  of  any  material  service  to  the 
prosecutor,  he  would  procure  him  a  considerable  further  quantity  of  gold,  if  the  prose- 
cutor would  lay  down  notes  to  the  amount.     Upon  this  the  prosecutor  put  down  thirty- 
five  pounds,  in  bank  notes,  for  the  puqx)se  of  receiving  back  their  amount  in  gold ; 
and  the  prisoner  took  them  up,  and  went  out  of  the  house  with  them,  promising  to 
return  immediately  with  the  gold.     The  prisoner  did  not  return.     Upon  these  facts, 
Wood,  B.,  held  that  the  case  clearly  amounted  to  larceny,  if  the  jury  believed  that 
the  intention  of  the  prisoner  was  to  run  away  with  the  notes,  and  never  to  return 
with  the  gold ;  and  that  whether  the  prisoner  had,  at  the  time,  the  animiu  fwrandi^ 
was  the  sole  point  upon  which  the  question  turned ;  for  if  the  prisoner  had,  at  the 
time,  the  animiM  Jvrandi^  all  that  had  been  said  respecting  the  property  having  been 
parted  with  by  the  delivery  was  without  foundation,  as  the  property  in  truth,  had 
never  been  parted  with  at  all.     The  learned  Judge  further  said,  that  a  parting  vnth 
the  property  in  goods  could  only  be  effected  by  contract^  which  required  the  assent  of 
two  minds :   but  that  in  this  case  there  was  not  the  assent  of  the  mind,  either  of 
the  prosecutor  or  of  the  prisoner ;  the  prosecutor  only  meaning  to  part  with  his 
notes  on  the  faith  of  having  the  gold  in  return ;  and  the  prisoner  never  meaning  to 
barter,  but  to  steaL(6) 

Upon  an  indictment  for  larceny,  it  appeared  that  the  prosecutor  owed  some 
money  to  Mr.  Staines,  and  that  he  said  to  his  servant,  in  the  hearing  of  the  prisoner, 
"  George,  you  must  go  to  Mr.  Stunes  and  pay  him  this  money ;"  and  thereupon  the 
prisoner  said,  *^  I  will  take  it  for  you,  I  only  live  six  doors  from  Mr.  Staines."  Induced 
by  the  offer  of  the  prisoner,  the  prosecutor  gave  him  £i  I2s.  to  cany  to  Mr. 
Staines  in  discharge  of  the  debt.  The  prisoner's  statement  was  altogether  false, 
and  he  converted  the  money  to  his  own  use.  The  jury  were  told  that  the  prisoner 
was  guilty  of  larceny  if  they  were  of  opinion  that  he  obtained  the  money  by  a  trick, 
and  meant  at  the  time  to  appropriate  it  to  himself;  but  that  if  he  took  it  from  the 
prosecutor  bond  fide^  and  afterwards  converted  it  to  his  own  use,  it  was  not 
larceny.(c)  The  jury  found  that  the  prisoner  had  obtained  the  money  by  a  trick, 
intending  at  the  time  to  appropriate  it  to  his  own  use,  and  convicted  him ;  and, 

(a)  Aickles's  case,  1  Leach  294 ;  2  East  P.  0.  c.  16,  s.  106,  p.  675. 

{h)  OliTer's  case,  eor.  Wood,  B.,  cited  in  Walsh's  case,  4  Taunt.  274;  2  Leach  274. 

(e)  This  latter  position  seems  erroneous ;  for  the  prisoner  had  only  the  custody  and  not 
the  possession  of  the  monej,  and  therefore  was  guilty  of  larceny  in  disposing  of  it.  See 
Reg.  9.  Thompson,  L.  k  C.  C.  G  225,  anU^  p.  194. 
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*2221  ^^°  ^  ^^^''^  reseryed,  it  wns  held  that  the  case  *ooald  not  be  difitingnished 
^  from  Rex  v.  Semple,(d)  and  that  the  coQTiotion  was  right.(6) 

So  where  on  an  indietment  for  stealing  a  half-crown,  two  shillings,  and  six  penny 
pieces,  it  appeared  that  the  prisoner  went  to  the  shop  of  the  prosecntor,  and  asked 
his  son  to  give  him  change  for  a  half-crown,  and  the  boy  gave  him  two  shillings  and 
six  penny  pieces,  and  the  prisoner  held  out  the  half-crown,  of  which  the  boy  caught 
hold  by  the  edge,  but  never  got  it  into  his  possession,  and  then  the  prisoner  ran 
away,  having  drawn  the  half-crown  out  of  the  boy*s  hand,  and  taking  it  and  the 
change  with  him ;  Park,  J.  A.  J.,  said, ''  Tf  the  prisoner  had  only  been  charged 
with  stealing  the  half-crown  I  should  have  had  great  doubt,  as  the  half  crown  was 
his  own,  but  he  is  also  indicted  for  stealing  the  two  shilKngs  and  the  copper.  He 
falsely  pretends  that  he  wants  change  for  the  half-crown,  gets  the  change  and  runs 
off;  I  think  that  is  a  larceny."(/) 

But  whereupon  an  indictment  ftr  stealing  a  shilling,  it  appeared  that  the  prisoner 
went  into  a  shop,  and  asked  for  half  an  ounce  of  tobacco,  and  pitched  down  half  a 
crown  on  the  counter  for  it ;  the  shopman  put  down  two  shillings  on  the  counter, 
and,  whilst  he  was  counting  the  halfpence  out  of  the  drawer,  which  was  partly  open, 
the  prisoner  picked  up  the  two  shillings  off  the  counter,  and  appear^  to  throw 
them  into  the  till,  and  asked  for  four  sixpences  instead  of  them ;  though  suspecting 
that  there  was  something  wrong,  the  shopman  gave  the  prisoner  one  shilling,  two 
sixpences,  and  fourpenoe  halfpenny.  On  examining  the  drawer,  it  was  found  that 
the  prisoner  had  only  thrown  in  one  shilling  and  pocketed  the  other ;  it  was  held 
that  this  was  not  larceny,  but  obtaining  money  by  false  pretences. (^) 

And  where,  upon  an  indictment  fer  stealing  a  sovereign,  it  appeared  that  the 
prosecutor  and  the  prisoner  having  entered  a  beer  shop,  were  drinking  together, 
*2231  ^^^  ^^^  ^^^  prosecutor,  who  had  agreed  to  treat  the  prisoner,  took  a 
-*  sovereign  out  of  his  ^pocket  for  the  purpose  of  paying,  and  offered  it  to  the 
landlady  to  change,  and  upon  her  declaring  her  inability  to  do  so,  she  placed  it  on 
the  table,  and  the  prisoner  said,  ^'  I'll  go  and  get  change."  The  prosecutor  said, 
"  You  won't  come  back  with  the  change,"  to  which  the  prisoner  replied,  *'  Never 
fear,"  and  taking  up  the  sovereign  left  the  house,  and  did  not  again  return.  It  ap- 
peared from  the  evidence  of  the  prosecutor,  that  he  was  not  aware  of  the  last 
remark  of  the  prisoner,  nor  at  first  that  h'e  had  gone  out  with  the  sovereign,  but  he 
had  not  offered  any  opposition  to  the  prisoner's  taking  it,  having  left  the  sovereign 
on  the  table  after  his  reply  to  the  prisoner's  offer.  For  the  prisoner  it  was  sub- 
mitted that  the  prosecutor  having  parted  with  the  legal  possession  of  the  sovereign, 
the  subsequent  appropriation  of  the  money  by  the  prisoner  did  not  amount  to 


!; 


'd)  Post,  p.  232. 

[t)  Reg.  V.  Brown,  1  Dears.  €.  C.  616,  Pollock,  0.  B.,  said  there  was  a  case  in  which  a 
banker's  clerk  persuaded  castoraers  at  the  bank  where  he  was  employed  to  allow  him  to 
place  mooej  of  his  to  their  accoants,  and  thereby,  and  bj  other,  devices,  managed  to 
obtain  money  belonging  to  the  bank ;  and  Lord  EUenboroagh  held  that  he  was  guilty  of 
stealing,  saying  that  the  machinery  by  which  a  man  gets  the  property  of  another  out  of 
his  possession  makes  no  difference  in  the  offence:  Dears.  G.  0.  618,  note  (a). 

(/)  Rex  V.  Williams,  MS.,  0.  S.  G.,  and  6  C.  A  P.  390  (25  B.  G.  L.  R.),  Park,  J.  A.  J. 

{g)  Reg.  9.  Williams,  *l  Goi  G.  G.  355,  Martin,  B.,  said,  **  The  case  against  the  prisoner 
here  is  that  he  pretended  that  he  had  returned  the  whole  when  he  had  only  returned  one 
shilling."  This  might  apply  to  the  last  shilling  given  to  the  prisoner,  and  he  might  have 
been  indicted  for  obtaining  that  by  false  pretences  ;  bat  as  to  the  shilling  pocketed,  the 
case  is  otherwise ;  that  was  put  down  on  the  counter  in  change  for  the  good  half-crown, 
and,  until  taken  into  the  hand  of  the  prisoner,  remained  in  the  possession  of  the  prose- 
cutor, the  counter  being  in  his  possession.  In  Chambers  v.  Miller,  13  G.  B.  (N.  S.)  125 
(103  B.  G.  L.  R.),  where  a  banker,  on  a  check  being  presented,  placed  the  amount  on  the 
counter,  and  the  presenter  of  the  check  drew  the  money  towards  him,  counted  it  over 
once,  and  was  in  the  act  of  counting  it  a  second  time,  it  was  held  that  the  property  in  the 
money  had  passed.  But  Byles,  J.,  said,  **  I  should  be  inclined  to  hold,  as  matter  of  law, 
that  so  soon  as  the  money  was  laid  upon  the  counter  for  the  holder  of  the  check  to  take, 
it  became  the  money  of  the  latter."  No  other  judge  intimated  any  such  opinion,  but  all 
relied  on  the  taking  possession  of  the  money  by  the  presenter  of  the  check ;  and,  with  all 
deference,  money  on  the  counter  of  a  banker  is  just  as  much  in  his  possession  as  if  it  were 
in  his  pocket.  It  is  therefore  submitted  that  the  prisoner  in  this  case  was  guilty  of  steal- 
ing the  shilling  he  put  in  his  pocket. 


CHAP.  X.  §  I.]  DbLIYEBT  FRAUDULENTLT  OBTAimSD.  223 

larceDj.  Coleridge,  J.  (having  conferred  with  Gumej,  B.),  said,  "It  appears 
qaite  clear  that  the  prosecutor  having  permitted  the  sovereign  to  be  taken  away  for 
change,  could  never  have  expected  to  receive  back  again  the  specific  coin,  and  he 
had  therefore  divested  himself,  at  the  time  of  the  taking,  of  the  entire  possession  in 
the  sovereign,  and  consequently,  I  think,  that  there  was  not  a  sufficient  trespass  to 
constitute  a  larceny/'(A) 

Upon  an  indictment  for  stealing  a  receipt,  the  prosecutor  proved  that  the  prisoner 
rented  some  premises  of  him  for  £25  a  year,  and  that  on  the  -day  on  which  he 
quitted  there  being  half  a  year's  rent  due,  he  took  a  stamped  receipt  ready  written 
and  signed  to  the  premises,  off  which  the  prisoner  had  removed  all  his  goods.  The 
prosecutor  at  ^e  desire  of  the  prisoner  went  into  a  room  in  his  house,  where  the 
prisoner  pulled  out  a  bag  of  money,  and  asked  the  prosecutor  whether  he  had 
brought  a  receipt,  and  the  prosecutor  said  that  he  had,  and  the  prisoner  asked  to 
look  at  it;  the  prosecutor  gave  him  the  receipt,  which  the  prisoner  took,  and  put 
two  sovereigns  into  the  prosecutor's  hand  and  immediately  went  away ;  and  upon  the 
prosecutor  afterwards  asking  him  for  the  remainder  of  the  money,  he  said  he  had 
got  his  receipt  and  he  should  not  pay  it.  The  prosecutor  stated  that  at  the  time  he 
gave  the  prisoner  the  receipt  he  thought  the  prisoner  was  going  to  pay  him  the 
rent  j  that  he  should  not  have  parted  with  the  receipt  unless  he  had  been  paid  all 
the  rent;  but  that  when  he  put  it  in  the  prisoner's  hands  he  never  expected  to  have 
the  receipt  again,  and  that  he  did  not  want  the  receipt  back  again,  but  wanted  his 
rent  to  be  paid.  For  the  prisoner  it  was  submitted  that  thu  was  not  a  larceny. 
For  the  prosecution  OUver^M  c€ue({)  was  cited  as  in  point ;  and  it  was  contended 
that  it  was  clear  the  prosecutor  never  intended  to  part  with  the  receipt  unless  he 
was  paid  all  the  rent :  the  prisoner,  on  the  contrary,  never  intended  to  pay  the  rent, 
and  obtained  the  receipt  by  means  of  fraud :  the  property  in  the  receipt,  therefore, 
was  not  changed,  and  the  case  amounted  to  larceny.  Coleridge,  J.,  ^'  I  think  it  is 
a  hirceny.  The  prisoner  had  removed  his  goods  off  the  premises,  so  that  the  prose- 
cutor could  not  distrain ;  and  then  the  prisoner  induces  the  prosecutor  to  part  with 
the  receipt  by  asking  to  look  *at  it,  and  it  is  delivered  to  him  for  that  pur-  t-moa 
pose.  It  is  quite  clear  also,  that  the  prosecutor  never  intended  to  give  the  ^ 
prisoner  the  receipt  till  he  was  paid  all  the  rent,  and  I  think  the  payment  of  the 
two  sovereigns  makes  no  difference." (A;) 

Upon  an  indictment  for  stealing  a  piece  of  paper,  whereon  was  impressed  a  two- 
shOling-and-eixpenny  receipt  stamp,  and  a  piece  of  paper,  it  appeared  that  the  pri- 
sons managed  his  jather*s  business,  and  that  he  employed  Harries  as  a  mason  to 
hoild  some  farm-buildings,  and  paid  him  various  sums  as  the  work  was  going  on 
hj  checks  drawn  by  his  father.  When  the  work  was  completed.  Harries  had  it 
measured  and  valued,  and  sent  an  account  to  the  prisoner's  father,  showing  a 
balance  of  £49-  3s,  4d.  due  to  Harries,  which  Harries  pressed  the  prisoner  to  pay : 
and  he  said  if  Harries  and  one  Williams,  who  had  assisted  Harries  in  the  work, 
would  come  to  his  father's  house  and  bring  a  stamped  receipt  with  them,  he  would 
settle  with  them ;  they  accordingly  went,  Williams  having  previously  purchased  a 
two-and-sixpenny  receipt  stamp  with  money  given  him  by  Harries.  On  their 
anival  they  found  the  prisoner  sitting  at  a  desk,  with  papers  before  him,  and  his 
&ther  sitting  in  another  part  of  the  room.  The  prisoner  said,  **  By  this  account, 
there  appears  to  be  still  due  to  you  a  balance  of  £49  38.  4c^.,  beyond  the  £125 
which  you  have  had.  Have  you  brought  a  stamped  receipt  T*  Williams  replied 
that  he  had,  and  taking  the  blank  stamp  out  of  his  pocket,  handed  it  to  the  prisoner. 
The  prisoner  then  saidj ''  You  have  not  written  it."  Williams  asked  the  prisoner 
to  write  it.  The  prisoner  thon  wrote  on  the  stamp,  and  read  it  aloud  as  a  receipt 
for  £174  3«.  4<^.,  namely,  for  £125  previously  paid,  and  £49  3«.  4(f.  the  balance. 
The  prisoner  did  not  give  the  stamp  back  either  to  Harries  or  Williams^  but  asked 
Harries  to  come  to  the  desk  and  put  his  name  to  it,  which  he  did  without  removing 

(i)  Reg.  V.  Thomas,  9  C.  Jc  P.  741  (38  E.  0.  L.  R.).  In  Reg.  v.  Reynolds,  MSS.,  G.  S.  G., 
B-  c^  2  Cox  C.  G.  170,  Maule,  J.,  ruled  in  accordance  with  this  decision  on  precisely  similar 
&cti.    See  Moore's  case,^*!,  p.  227. 

(i\  Supra^  note  (6),  p.  221 

(A)  Reg.  0.  Rodway,  9  G.  A  P.  784  (38  E.  G.  L.  R.),  and  MS.,  G.  S.  G. 
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it  from  the  desk.  The  prisoner  then  asked  Williams  to  witness  it,  which  he  did 
hy  signing  his  name  on  the  stamp,  the  prisoner  keeping  one  of  his  fingers  on  it  all 
the  time.  The  prisoner  then  took  op  the  stamp,  and  asked  his  father  if  he  had 
brought  down  his  check-book.  He  replied  be  had  not.  The  prisoner  said,  "  Why 
have  you  not  V  and  left  the  room,  both  Harries  and  Williams  beliering  that  he  was 
going  for  the  check-book ;  but  he  came  back  in  about  two  minutes,  returned  to  his 
desk,  took  up  his  papers,  and  after  saying  that  the  mason's  charges  were  rerj  exor- 
bitant, and  that  they  had  already  been  over-paid,  and  that  the  matter  was  now  all 
settled,  went  out  of  the  room,  leaving  his  father,  Harries  and  Williams  there. 
Neither  Harries  or  Williams  ever  demanded  the  return  of  the  receipt ;  but  they 
went  away  threatening  to  make  the  prisoner  snfier  for  what  he  had  done.  Harries 
would  not  have  signed,  or  Williams  witnessed  the  receipt,  had  they  not  expected 
immediately  to  have  received  a  check  for  the'  £49  8«.  4^.  Wightman,  J.,  ^*  I 
think  this  case  is  distinguishable  from  R^ina  v.  Rodway.if)  There  when  the 
landlord  handed  the  receipt  to  the  tenant,  it  was  complete,  and  nothing  remained 
but  to  pay  the  money.  Here  the  receipt  stamp  was  given  by  the  creditor  to 
^QQK-i  *the  debtor  for  a  special  purpose,  namely,  to  prepare  the  receipt;  and  it 
•J  never  was  in  the  prosecutor's  posssession  after  the  receipt  was  in  a  complete 
state.  In  Regina  v.  Rodtcay  there  does  not  appear  to  have  been  any  one  present 
but  the  parties :  here  the  thing  was  done  publicly,  and  in  the  presence  of  an  attests 
ing  witness,  who  by  proving  that  no  money  actually  passed,  could  render  the  receipt 
of  no  value  to  any  one.     The  prisoner  must  be  acquitted."(m) 

Upon  an  indictment  for  stealing  a  piece  of  stamped  paper,  it  appeared  that  the 
prosecutor,  having  been  employed  by  one  Powell,  had  frequenUy  applied  to  him 
for  the  wages  due  to  him,  and  afterwards  saw  Powell,  the  prisoner,  at  a  public- 
house.  The  prosecutor  asked  Powell  if  he  was  going  to  settle  with  him  ?  Powell 
answered,  '^  Yes."  Powell  then  left  the  house,  and  the  prisoner  followed  him.  The 
prisoner  returned,  and  beckoned  the  prosecctor  to  come  to  him  into  the  front  parlor ; 
the  prosecutor  went  there.  They  were  alone,  and  then  made  up  between  them  the 
balance  of  wages  due  to  the  prosecutor,  which  they  fixed  at  £4  11«.  lid.  The  pri- 
soner then  took  out  of  his  pocket  a  sixpenny  stamp,  and  put  it  on  the  table.  Prose- 
cutor took  the  stamp,  and  asked  the  prisoner  whether  he  should  write  a  receipt  for 
the  full  sum,  or  for  the  balance  ?  Prisoner  said,  for  the  balance.  While  prose- 
cutor was  writing,  he  observed  the  prisoner  pull  out  a  fist-full  of  silver,  and  turn  it 
over  in  his  hand.  When  prosecutor  had  written  out  the  receipt,  prisoner  took  it 
it  up  and  went  out  of  the  room.  Prosecutor  followed  him  and  said,  ''  You  have 
not  given  me  the  money."  The  prisoner  said,  "  It's  all  right"  Prosecutor  re- 
peatedly asked  prisoner  for  the  money,  but  in  vain.  The  jury  were  directed  that 
the  stamped  receipt  was  the  property  and  in  the  possession  of  the  prosecutor  at  and 
after  the  time  of  his  writing  the  receipt,  and  that,  if  they  were  of  opinion  that  the 
prisoner  took  the  receipt  out  of  such  possession  with  a  fraudulent  intent,  they  might 
convict  him  of  larceny;  which  they  did.  But,  on  a  case  reserved,  the  judges  were 
unanimously  of  opinion  that  the  prosecutor  had  not  such  a  possession  of  the  paper  as 
would  enable  him  to  maintain  trespass.  It  was  never  intended  that  he  should 
retain  it,  but  it  was  merely  handed  over  for  him  to  write  upon  it ;  and  therefore 
the  offence  was  not  larceny. (n) 

Where  it  appeared  that  the  prisoners  decoyed  the  prosecutor  into  a  public-house, 
and  there  introduced  the  play  of  cutting  cards :  and  that  one  of  them  prevailed 
upon  the  prosecutor  (who  did  not  play  on  his  oim  account)  to  cut  the  cards  for 
him ;  and  then,  under  pretence  that  the  prosecutor  had  cut  the  cards  for  himself, 
and  had  lost,  another  of  them  swept  his  money  off  the  table  and  went  away  with  it : 
it  was  considered  to  be  one  of  those  cases  which  should  be  left  to  the  jury  to  de- 
termine gvo  animo  the  money  was  obtained,  and  which  would  be  felony,  in  case 
they  should  find  that  the  money  was  obtained  upon  a  preconcerted  pUn  to  steal 
it(o) 

(I)  Supra,  (m)  Reg.  «.  Frampton,  2  G.  A  K.  47  (61  B.  G.  L.  R.). 

(n)  Reg.  V.  Smith,  2  Den.  G.  G.  449. 

(o)  Rex  V,  Horner,  1  Leach  270 ;  Gald.  296,  s  o.  The  cage  was  one  of  an  application  to 
to  the  Gourt  of  King's  Bench  to  bail  the  prisoners  on  the  ground  that  the  charge  against 
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^So  if  there  is  a  plan  to  cheat  a  man  of  his  property  under  color  of  a  bet,  r^coog 
and  he  departs  with  the  possession  only  to  deposit  as  a  stake  with  one  of  his  ^ 
confederates,  the  taking  by  such  confederate  is  felonious.  The  prosecutor  was 
drawn  in  to  deposit  twenty  grninea  notes  on  a  bet  that  one  of  the  prisoners  could  not 
guess  right  three  times  suocessively  on  the  hiding  of  a  halfpenny  by  another  of  the 
prisoners  under  a  pot :  he  put  the  notes  in  the  hands  of  one  of  the  prisoners,  and 
then  the  othw  guessing  right,  the  notes  were  handed  over.  The  question  was  left 
to  the  jury  whether,  at  the  time  the  notes  were  taken,  there  was  not  a  plan  between 
the  prisoners  that  they  should  be  kept,  under  the  false  color  of  winning  a  bet;  and 
Uie  jury  so  found.  Upon  a  case  reserred,  the  judges  held  that  the  conviction  was 
right,  because  at  the  time  of  the  taking  the  proeeoutor  parted  with  the  possession 
only.(i>) 

In  some  of  the  cases  of  this  description,  the  delivery  of  the  goods  taken  has 
been  only  by  way  of  pledge,  or  security;  but  the  same  doctrine  vnll  apply  if  such 
delivery  were  obtained  fraudulently,  and  with  intent  to  steal.  This  will  appear 
from  the  following  case,  where  the  fraud  practiced  was  of  the  kind  commonly  de- 
scribed by  the  term  rvng-dropprng. 

The  prisoner  was  indicted  for  stealing  a  silver  watch,  steel  chain,  &o.,  two  pieces 
of  foreign  coin,  and  seven  shillings  in  money,  the  property  of  J.  Bunstead.     The 
proseeator  proved  that  the  prisoner  and  two  other  persons,  who  made  their  escape, 
had  joined  him  in  the  street ;  and  that,  after  walking  a  short  space  with  him,  one 
of  them  stooped  down  and  picked  up  a  purse,  which,  upon  inspection,  was  found  to 
contain  a  ring,  and  a  receipt  for  £147  purporting  to  be  the  receipt  of  a  jeweller  for 
"  a  rich  brilliant  diamond  ring.''     The  prisoner  proposed  that  they  should  go  into 
some  public-honse  to  consider  in  what  manner  their  respective  portions  of  this  prize 
should  be  divided,  and  they  went  accordingly.     Various  modes  of  distribution  were 
then  suggested ;  and  at  length  the  prisoner  asked  the  prosecutor  if  he  would  take 
the  ring,  and  deposit  his  money  and  his  watch  as  a  security  to  return  it  upon  re- 
ceiving his  portion  of  its  value.     The  prosecutor  assented  to  this  proposal;  and 
agned  a  written  agreement  dictated  by  the  prisoner,  to  the  effect  that  when  the 
prisoner,  or  either  of  the  other  two  men,  returned  the  watch  and  money  and  seventy 
pounds,  he  would  re-deliver  to  them  the  purse  and  the  ring.     The  prosecutor  then 
laid  the  watch  and  money  mentioned  in  the  indictment  upon  the  table,  and  received 
the  ring.     After  which  the  prisoner  beckoned  the  prosecutor  out  of  the  room,  upon 
a  pretence  of  speaking  to  him  in  private ;  and  during  this  interval  the  other  two 
men  went  off  with  the  property.     The  abrupt  manner  in  which  they  went  away 
made  the  prosecutor  oonoeive  that  he  had  been  defrauded ;  but  the  prisoner  told 
him  not  to  be  uneasy,  for  he  knew  the  two  men  very  well,  and  would  take  care  that 
he  should  have  his  money  and  watch  again.     The  prosecutor,  however,  secured  tho 
prisoner,  who  then  made  proposals  to  him  to  make  the  matter  up.     The  ring  was 
valued  at  ten  shillings.     It  *was  objected,  on  behalf  of  the  prisoner,  that,  as  r^oQ? 
the  prosecutor  had  parted  voluntarily  with  his  property,  it  was  a  fraud  only,  *- 
and  not  a  felony.     But  the  Court  referred  it  to  the  jury  to  consider  whether  the 
whole  transaction  was  not  an  artful  and  preconcerted  scheme,  in  the  three  men,  felo- 
niously to  obtain  the  prosecutor's  watch  and  money ;  and  whether  the  prisoner  and 
the  other  two  men  were  not  all  in  concert  tc^ether  to  procure,  by  such  a  pretext, 
any  man^s  money  whom  they  might  meet,  and  to  embecsle  it ;  or,  in  other  words,  to 
8t»U  it     And  the  jury  found  the  prisoner  guilty.(g) 

tbem  amounted  only  to  a  mMdemtanor,  Probably  it  would  have  been  considered  as  making 
ao  esseolial  difference  if  the  prosecutor  bad  been  playing  himself  at  the  time,  and  had 
parted  with  bis  money  under  the  idea  that  it  had  been  fairly  won.  See  Rex  v.  Nicholson, 
an/e,  p.  199. 

(p)  Rex  9.  Robson,  MS.,  Bayley,  J.,  and  R.  k  R.  413.  This  differed  the  case  from  Rex 
V.  Nicholson,  ante,  p.  199.     See  Reg.  v.  Hudson,  Bell  C.  G.  263, /)o«t,  ^^Cotupiraey.'* 

iq)  Patch's  case,  1  Leach  238,  Qould,  J.,  Perryn,  B.,  and  Buller,  J.,  2  East  P.  G.  c.  16,  s. 
lOi,  p.  678.  It  appears  that  the  Gourt  proceeded  upon  the  authority  of  Pear's  case  (pott, 
p.  230).  And  it  is  stated  that  their  opinion  was  founded  on  this,  that  the  possession  was 
obtained  by  fraud,  and  the  property  not  altered  ;  for  the  prosecutor  was  to  have  it  again ; 
and  that,  therefore,  it  was  not  like  the  case  of  goods  sold  on  credit,  where  the  buyer 
means  immediately  to  convert  them  into  money,  and  is  not  able,  nor  intends  %f>  pay  for 
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The  prisoner  was  indicted  for  stealing  twenty  goineas  and  four  donbloona,  the 
property  of  J.  Field.  The  prosecator  was  walking  along  the  street,  when  a  stranger 
joined  company  with  him ;  and,  after  walking  a  little  way  in  conrersation  together, 
the  stranger  suddenly  stopped,  and  picked  up  a  pune  which  was  lying  at  a  door. 
After  they  had  proceeded  ahout  forty  yards,  the  stranger  proposed  that  they  should 
go  and  drink  a  pot  of  porter,  and  see  what  they  had  pi<MLed  up.  The  proseoutor 
was  persuaded  to  comply ;  and  they  accordingly  went  into  a  pritate  room,  in  an  adja- 
cent public-house,  where  the  stranger  pulled  out  the  purse,  and  from  one  end  of  it 
produced  a  receipt,  signed  W.  Smith,  for  £210,  "  for  one  brilliant  dianond  duster 
ring,"  and  from  the  other  end  he  pulled  out  the  ring  itself.  A  oouTersation  then 
ensued  upon  the  subject  of  their  good  fortune,  during  which  the  prisoner  entered 
the  room  ;  when  the  ring  was  shown  to  him ;  and,  after  praising  the  beauty  of  its 
lustre,  he  offered  to  settle  the  division  of  its  value.  The  stranger  lamented  that  he 
had  no  money  about  him,  upon  which  the  prisoner  asked  the  prosecutor  if  he  had 
any.  The  prosecutor  replied  that  he  had  forty  or  fifty  pounds  at  home,  and  the 
prisoner  said  that  such  a  sum  would  just  do.  They  all  three  then  went  to  the 
prosecutor's  lodgings  at  Chelsea,  where  the  prosecutor  got  the  money ;  and  they  then 
went  to  a  public-house  in  the  neighborhood,  where  the  prosecutor  put  down  twenty 
guineas  and  four  doubloons,  which  the  stranger,  in  the  presenoe  of  the  prisoner, 
took  up,  and  in  return  gave  the  prosecutor  the  ring;  desiring  that  he  would  meet 
him  at  the  same  place,  on  the  next  morning  at  nine  o'clock,  and  promising  that  he 
would  then  return  to  him  the  twenty  guineas  and  the  four  doubloons,  and  also  give  him 
one  hundred  guineas  for  his  share  of  the  ring.  It  was  also  appointed  that  the  pri- 
soner should  be  there,  and  agreed  that  the  prosecutor  and  the  stranger  should  ^ve 
him  a  guinea  each  for  his  trouble.  The  prisoner  and  the  stranger  went  away 
together.  The  prosecutor  attended  the  next  morning  pursuant  to  the  appointment, 
but  neither  of  the  other  parties  came.  The  ring  was  of  a  very  trifling  value.  It 
was  left  with  the  jury  to  consider,  upon  these  facts,  whether  the  prisoner  and  the 
^QQQ-i  stranger  '''were  not  confederated  together,  for  the  purpose  of  obtaining  money, 
^  on  pretence  of  sharing  the  value  of  the  ring,  and  whether  he  had  not  aided 
and  assisted  the  stranger  to  obtain  the  money  by  the  means  which  were  used  for 
that  purpose.  And  the  jury  being  of  opinion  he  was  so  confederated  with  the 
stranger,  and  aiding  and  assisting  him,  found  the  prisoner  guilty ;  and,  upon  a  case 
reserved,  nine  of  the  eleven  judges  present  were  of  opinion  that  the  guineas  and  the 
doubloons  were  deposited  in  the  nature  of  a  pledge,  and  not  as  a  loan ;  so  that, 
though  the  postessum  was  parted  with,  the  property  was  not;  (more  especially  as  to 
the  doubloons,  which  the  prosecutor  clearly  understood  were  to  be  returned  the  next 
day  in  specie,)  and  therefore  as  the  prisoner  had  obtained  them  with  a  fraudulent 
intent  to  apply  them  to  his  own  use,  the  offence  became  felony,  fVorn  the  nUenh'on 
with  which  he  gained  the  possession.  And  they  also  held  that,  as  the  prisoner  and 
his  companion  were  acting  in  concert  together,  they  were  eaually  guilty.  The  other 
two  judges  thought  that  the  doubloons  were  to  be  considerea  as  money,  and  that  the 
whole  was  a  loan  on  the  security  of  the  ring,  which  the  prosecutor  believed  to  be  of 
much  greater  value  than  the  money  he  advanced  upon  it,  and  that  therefore  he  had 
voluntarily  parted  with  the  property,  as  well  as  the  possession.  And  they  said  that 
when  the  money  was  delivered  hy  a  man  on  such  an  occasion,  it  was  not  in  his  con- 
templation to  have  the  same  identical  money  back  again. (r) 

The  prisoner  was  indicted  for  stealing  several  bank-notes  of  the  value  of  £100, 
the  property  of  J.  Smith.  M.  Smith,  the  prosecutor's  wife,  stated,  that  as  she  was 
going  along  the  street  the  prisoner  stooped  down,  picked  up  a  small  parcel,  and  said 
tliat  he  had  got  a  prise :  upon  which  she  cried,  **  Halves,"  and  said  it  was  usual  to 
give  half  of  what  was  found.  They  went  together  into  St  James's  Park,  where 
they  examined  the  parcel  in  the  pre^nce  of  another  man  (who  appeared  to  be  an 
accomplice  of  the  prisoner's),  and  found  in  it  a  locket  with  a  large  stone,  and  a  paper 
purporting  to  be  the  receipt  of  a  jeweller  for  £250  for  a  diamond  locket.     The  pri- 

tbem ;  for  there  the  buyer  gets  the  abBolate  property  by  the  act  and  cooient  of  the  owner : 
2  East  P.  G.  c.  16,  i.  107,  p.  679. 

(r)  Moore's  case,  1  Leach  314;  2  East  P.  G.  c.  16,  i.  107,  p.  679;  Marsh's  case,  1  Leach 
345,  s.  p. 
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soner  said  his  name  was  Smith,  that  he  was  the  captain  of  a  ship,  and  that  he  would 
go  to  a  friend's  hotise,  where  his  cargo  was,  and  bring  £100  towards  paying  the  wit- 
ness her  share.  He  went  accordingly,  was  absent  about  fifteen  minutes,  and  when 
he  returned  he  said  that  his  friend  was  not  at  home.  Afler  some  further  proposals 
respecting  the  disposal  of  the  locket,  it  was  at  length  agreed  between  them  that  the 
locket  should  be  left  in  the  custody  of  the  witness,  and  that  she  should  deposit  £100 
in  the  prisoner's  hands  as  a  security  to  return  him  the  locket  the  next  morning ;  at 
which  time  she  was  to  receive  from  him  half  the  value  of  the  locket,  as  mentioned 
in  the  receipt  found ;  and  she  was  to  have  the  £100  deposited  in  the  prisoner's 
hands,  as  such  security  as  aforesaid,  returned  back.  They  then  went  to  the  witness's 
house,  where  she  procured  bank-notes  to  the  amount  of  £100  and  laid  them  on  the 
table,  and  the  prisoner  took  up  the  bank-notes,  said  that  they  were  right,  and  that 
he  would  call  the  next  morning  and  settle  the  whole.  He  then  delivered  up  the 
loeket,  went  off  *with  the  notes,  and  never  returned  again.  The  locket  was  r;|c29Q 
only  of  the  value  of  five  shillings  and  sixpence.  Upon  this  evidence  the  pri-  *- 
soner  was  convicted  of  the  simple  felony,  in  stealing  the  notes :  and  upon  a  case 
reserved,  upon  the  objection  that  this  was  only  a  fraud,  and  not  a  felony,  all  the 
judges  held  the  cx)nviction  proper.(s) 

But  where  on  an  indictment  against  Wilson  and  Martin  for  stealing  a  £5  note 
and  two  sovereigns,  the  prosecutor  said,  '^  I  saw  Wilson  on  a  road.  Wilson  pointed 
to  the  ground  and  said,  'There  is  a  purse.'  He  picked  it  up.  I  said,  'We  had 
better  have  it  cried,  as  some  one  may  own  it '  He  replied,  ^  Some  one  to  whom  it 
does  not  belong  may  say  it  is  his,  and  get  it  from  us.'  We  walked  on,  and  I  said, 
'  We  had  better  see  what  the  purse  contains.'  He  replied,  '  Not  here,  as  there  are 
men  at  work  who  will  see  us.'  We  went  about  twenty  yards  further,  and  Wilson 
opened  the  purse  and  took  out  what  appeared  to  me  to  be  a  gold  watch  chain  and 
two  seals.  He  said  he  did  not  know  the  value  of  them,  but  there  was  a  gentleman 
on  the  other  side  of  the  road  who  could  probably  tell  us.  This  was  the  prisoner 
Martin.  The  things  were  shown  to  him,  and  he  said  he  was  in  the  trade,  and 
asked  how  we  came  by  the  articles.  I  said  we  had  found  them.  Martin  then  said, 
it  was  a  very  prime  article,  and  worth  £14,  and  that  we  should  divide  it  between 
us ;  and  he  added,  that  as  we  found  it  on  the  road  it  belonged  to  us,  and  no  one 
else.  W^ilson  said  he  would  take  the  things  to  his  master,  but  the  other  prisoner 
said  he  had  no  right  to  do  so ;  and  he  also  said,  that  if  I  would  buy  the  other  man's 
share  he  would  give  me  £18  for  the  articles,  and  get  a  good  profit  for  himself  be- 
sides He  added  that  he  was  the  brother  of  Mr.  Button,  the  watchmaker,  whom  I 
knew.  Wilson  had  gone  on  a  little  way,  when  he  was  called  back  by  the  other 
prisoner,  who  asked  him  if  he  would  take  £7  for  his  share.  This  he  agreed  to  do. 
1  gave  him  a  £5  note  and  two  sovereigns,  and  took  the  chain  and  seals :  which 
were  proved  to  be  worth  only  a  few  shillings.  For  the  prosecution,  Moore's  c(ise^({) 
and  Rex  v.  Robson(u)  were  cited.  Coleridge,  J.,  '*  In  Moore's  case,  nine  of  the 
judges  thought  that  the  money  charged  to  have  been  stolen  was  given  as  a  pledge, 
so  that  the  possession  of  it  only  was  parted  with  by  the  prosecutor  and  the  property 
n  jt.  In  this  case  the  prosecutor  intended  to  part  with  the  money  for  good  and  all, 
and  to  have  the  articles.  If  the  party  meant  to  part  with  the  property  in  the 
money,  as  well  as  the  possession  of  it,  I  am  of  opinion  that  it  is  no  larceny.  Here 
the  prosecutor  meant  to  part  with  his  money  forever.  In  Rex  v.  Robson  the  party 
had  only  the  possession  of  the  money  given  to  him  as  a  stakeholder.  When  this 
prosecutor  parted  with  his  £7  he  never  intended  to  have  it  back  again,  but  meant 
to  sell  the  chain  and  seals  for  himself.     The  prisoners  must  be  acquitted. "(v) 

If  several  act  in  concert  to  steal  a  man's  goods,  and  he  is  induced  by  fraud  to 
trust  one  of  them  in  the  presence  of  the  others  with  the  possession  of  the  goods, 
and  then  another  of  the  party  entice  the  owner  away,  in  order  that  the  party  who 
has  obtained  such  ^possession  may  carry  the  goods  awuy,  all  will  be  guilty  i-^coqa 
of  felony,  the  receipt  by  one  under  such  circumstances  being  a  felonious  ^ 

(«)  Wat8on*8  case,  2  Leacb  640;  2  East  P.  G.  c.  16,  s.  107,  p.  680. 
{t)  Antej  p.  228.  (u)  Ante,  p  226. 

(I?)  Reg.  9.  WiUon,  8  0.  A  P.  Ill  (34  E.  C.  L.  R  ).  The  prisoners  were  afterwards  tried 
and  convicted  for  a  conspiracy. 
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taking  by  all.  Standley,  Jones,  and  Webster  conspired  to  get  some  money  from 
McLaughlin,  and  they  pretended  that  he  could  not  produce  £100,  upon  which  he 
produced  it  in  notes,  which  Jones  took  to  count  and  afterwards  handed  to  Standley, 
and  Standley  and  Webster  pretended  to  gamble  for  them,  Jones  then  beckoned 
McLaughlin  out  of  the  room,  and  Standley  and  Webster  immediately  decamped  with 
the  money,  and  all  the  three  afterwards  shared  it.  Upon  a  case  reserved,  the  judges 
were  unanimous  that  this  was  larceny  in  all  the  three.(u7)  In  another  case  Goonty 
and  Donovan  planned  to  rob  the  prosecutrix  of  some  coats,  and  County  got  her  to 
go  with  him  that  he  might  get  some  money  to  buy  them  of  her,  and  she  left  the 
coats  with  Donovan,  who  immediately  absconded  with  them ;  and,  upon  a  case  re- 
served, the  judges  held  the  receipt  by  Donovan  to  be  a  felonious  taking  of  the  coats 
by  botii.(a;) 

The  prisoner  was  indicted  for  stealing  a  mare,  the  property  of  S.  Finch.  The 
prosecutor  was  the  keeper  of  a  livery  stable  in  the  Borough,  and  the  prisoner  hired 
the  mare  of  him,  for  the  day,  to  go  to  Sutton,  in  Surrey,  and  back  again ;  and, 
upon  being  asked  where  he  lived,  said  that  he  lodged  at  No.  25  in  King  Street,  and 
that  he  should  return  about  eight  o'clock  in  the  evening.  He  did  not  return  as  he 
had  promised ;  in  consequence  of  which  the  prosecutor  went  next  day  to  inquire 
for  him  according  to  the  direction  he  had  given,  but  could  not  find  any  such  person. 
It  turned  out  that  the  prisoner  sold  the  mare  on  the  afternoon  of  the  same  day  on 
which  he  hired  it,  in  Smithfield  market.  The  learned  judge  by  whom  the  prisoner 
was  tried  left  it  to  the  jury  to  consider  whether  the  prisoner  hired  the  mare  with 
the  intent  of  taking  the  journey  which  he  mentioned,  and  afterwards  changed  that 
intention ;  and  directed  them  that,  if  they  were  of  opinion  that  he  did  so,  they 
should  acquit  him,  as  in  such  case  the  mare  must  have  been  sold  while  the  privity 
of  contract  subsisted :  but  he  directed  them  to  find  the  prisoner  guilty  in  case  they 
were  of  opinion  that  the  journey  was  a  mere  pretence  of  the  prisoner's  to  get  the 
mare  into  his  possession,  and  that  he  hired  her  with  an  intention  of  stealing  her. 
The  jury  found  the  prisoner  guilty,  and,  upon  a  case  reserved,  the  judges,  after 
mature  deliberation,  differed  very  considerably  as  to  the  law  of  this  case.  One  of 
them  held  that  it  was  not  felony  at  common  law;  because  there  was  no  actual  taking 
of  the  mare  by  the  prisoner.  Three  others,  though  they  thought  that  the  offence 
would  clearly  have  been  felony  by  the  common  law,  entertained  considerable  doubts 
in  consequence  of  the  statutes  33  Hen.  8,  and  30  Geo.  2,  relating  to  the  offence  of 
obtaining  goods  by  false  tokens  or  false  pretences,  which  statutes  made  such  offences 
punishable  as  misdemeanors  only.  But  seven  of  the  judges  were  dearly  of  opinion 
that  the  offence  was  felony.(  y)  They  held  that  the  obtaining  possession  of  the 
mare,  and  afterwards  disposing  of  her  in  the  manner  stated  was  in  the  construction 
*9^11  *^^  ^^^  ^^^^  ^  taking  as  would  have  mode  the  prisoner  liable  to  an  action 
^  of  trespass  at  the  suit  of  the  owner,  if  he  had  not  intended  to  steal  her ;  for 
she  was  delivered  to  the  prisoner  for  a  special  purpose  only,  namely  to  go  to  Sutton, 
which  he  never  intended  to  do,  but  immediately  sold  her.  That  in  this  light  the 
case  would  be  similar  to  what  was  laid  down  by  Littleton,  sec.  71,  who  says,  '^  K  I 
lend  to  one  my  sheep  to  dung  his  land,  or  my  oxen  to  plough  the  land,  and  he 
killeth  my  cattle,  I  may  have  trespass  notwithstanding  the  lending."  That  if  in 
such  a  case  trespass  would  have  lain,  there  could  be  no  doubt  but  that  in  this  case, 
where  the  felonious  intent  at  the  time  of  obtaining  the  possession  was  found  by  the 
jury,  it  was  felony  by  the  common  law.(2) 

The  prisoner  was  indicted  for  stealing  a  gelding,  the  property  of  J.  Houseman. 
The  prosecutor  was  a  livery  stable  keeper  in  i  rown  Street,  Soho  ;  and  on  the  4th 
of  October,  1785,  the  prisoner,  who  was  a  post-boy,  applied  to  him  for  a  horse,  in 
'the  name  of  Mr.  £ley,  saying  that  there  was  a  chaise  going  to  Barnet,  and  that 

(w)  Rex  V,  Standley,  MS ,  Baylej,  J.,  and  R.  &  R.  305. 

(z)  Rex  V.  County,  East  T.  1816,  MS.,  Bayley,  J. 

{y)  It  is  stated,  also,  that  Blackstone,  J.,  the  twelfth  judge,  who  was  absent  on  account 
of  illness,  always  held  that  it  was  felony:  2  East  P.  C.  c.  16,  s.  112,  p.  686,  in  the  note. 

(2)  Pear's  case,  1  Leach  212 ;  2  East  P.  0.  c.  16,  s.  112,  p.  j685,  in  which  latter  work 
the  judgment  (which  is  stated  to  have  been  settled  and  approved  bj  several  of  the  judges 
•before  it  was  delivered)  is  given  at  large. 
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Mr.  Eley  wanted  a  horse  to  acoompany  the  chaise,  to  carry  a  servant,  and  to 
return  with  the  chaise.  The  gelding  descnhed  in  the  indictment  was  accord* 
ingly  deliyored  to  him  by  the  prosecutor's  servant.  The  prisoner  mounted  the 
horse;  and,  on  going  out  of  the  stable  yard,  and  meeting  a  friend  of  his,  who  asked 
him  where  he  was  going,  he  said  he  was  going  no  further  than  Bamet.  He 
accordiDgly  proceeded  towards  Tottenham-court  Road,  which  leads  to  Bamet,  and 
also,  though  in  some  degree  circuitously,  to  Mr.  Eley's  house.  This  transaction 
took  place  about  nine  o'clock  in  the  morning,  and  between  throe  and  four  o'clock  in 
the  afternoon  of  the  same  day  the  prisoner  sold  the  gelding  in  G-oodman's  Fields 
for  a  guinea  and  a  half,  including  the  bridle  and  saddle.  The  horse  appeared  to 
have  been  ridden  very  hard,  and  his  knees  were  broken  very  badly.  The  pur- 
chaser almost  immediately  disposed  of  his  bargain  for  fifteen  shillings.  On  putting 
ihm  case  to  the  jury,  it  wtis  stated  by  the  Court  that  the  judges  in  Pear's  case, 
under  circumstances  similar  to  the  present,  had  determined,  that  if  a  jury  be 
satisfied,  by  the  facts  proved,  that  a  person,  at  the  time  he  obtains  another's  property, 
meant  to  convert  it  to  his  own  use,  it  is  felony.  That  there  was,  however,  a  dis- 
tinction to  be  observed  in  the  present  case,  though  so  nice  a  one  as  possibly  not  to 
be  obvious  to  common  understandings.  It  was  this ;  that  if  it  appeared  to  them 
that  the  prisoner,  at  the  time  he  hired  the  horse  for  the  purpose  of  going  to  Bamet 
really  intended  to  go  there,  but  that  finding  himself  in  possession  of  the  horse,  he  after- 
wards formed  the  intention  of  converting  it  to  his  own  use,  instead  of  proceeding 
to  the  place  to  which  the  horse  was  hired  to  go,  it  Wv  uld  not  amount  to  a  felonious 
taking.  The  jury  found  the  prisoner  guilty,  on  the  ground  that  he  intended  to 
steal  the  horse  at  the  time  he  hired  it;  and  he  was  afterwards  executed.(a)* 

^The  prisoner  was  indicted  f  >r  horse  stealing.  The  prisoner  came  to  the  r^cooo 
prosecutor's  house,  and  asked  him  if  he  let  horses  out  to  hire,  and  if  he  could  ^ 
hwe  one.  The  prosecutor  answered.  Yes !  He  had  a  little  mare  which  he  could 
have,  and  asked  him  what  distance  he  was  going.  He  replied,  to  Stockport,  a 
distance  of  between  six  and  seven  miles.  The  prosecutor  then  saddled  and  bridled 
the  mare,  and  asked  the  prisoner  for  his  address :  the  prisoner  wrote  on  a  slate, 
which  the  prosecutor  kept  for  that  purpose,  as  follows :  "  Mr.  Pope,  Can o on  Street, 
24  "  The  prisoner  then  begged  the  prosecutor  to  accompany  him  to  the  Crown 
Inn,  which  he  did,  and  then  the  prisoner  mounted  the  mare  and  rode  away.  The 
prosecutor  did  not  know  whether  a  person  of  the  name  of  Pope  lived  in  Cannon 
Street  or  not.  The  prisoner  was  apprehended  at  Bury,  in  an  opposite  direction  to 
Stockport,  and  distant  from  it  sixteen  miles.  It  was  Bury  fair-day  for  cattle  and 
hor8«»,  the  prisoner  offered  the  horse  for  sale  for  £5,  and  at  the  same  time  said  it 
was  his.  Bay  ley,  J.,  told  the  jury,  *^  If  a  person  gets  posses>sion  of  a  horse  by 
hiring,  meaning  at  the  time  not  to  use  it  for  the  purpose  for  which  he  states  to 
hire  it,  but  to  endeavor  to  make  it  his  own,  he  is  guilty  of  stealing.  In  these  cases, 
the  guilt  or  innocence  of  the  party  depends  upon  what  passed  in  his  mind  at  the 
time,  and  this  is  to  be  inferred  from  circumstances ;  if  you  find,  that,  instead  of 
going  to  the  place  where  he  stated  he  was  going,  he  went  elsewhere,  it  raises  a  pre- 

(a)  Charlewood's  case,  1  Leach  409;  2  East  P.  0.  c.  16,  s.  112,  p.  689.  Another  point 
was  sobmitted  to  the  consideration  of  the  jury  as  to  a  felonious  taking  after  the  prisoner's 
return  to  London,  and  the  end  and  purpose  of  hiring  the  horse  being  determined ;  but  as 
to  this,  see  Rex  v.  Banks, />o«^,  p.  238. 


*  If  a  miller,  having  received  an  article  to  grind,  frandnlently  separate  a  part  of  it  from 
the  rest,  for  his  own  use,  the  bailment  is  thereby  determined,  and  the  conversion  to  his 
own  use  of  the  part  so  separated,  ammo  furandiy  is  larceny:  Comm.  v.  James,  1  Pick.  375. 
A  bailee  could  not  be  guilty  of  larceny  at  common  law,  by  a  fraudulent  conversion  of 
the  deposit :  Wright  v.  Lindsay,  20  Ala.  428. 

For  other  cases  of  larceny  by  bailees :  Comm.  v.  Brown,  4  Mass.  580  ;  Robinson  o.  State, 
1  Cold.  120 ;  Marcus  o.  State,  26  Ind.  101 ;  State  v.  Schengin,  20  Wis.  74 ;  Phelps  v. 
People,  55  111.  334 ;  Comm.  o.  Smith,  1  Clark  400 ;  State  v.  Farrow,  Phil.  (Law)  161  ; 
Nicholls  V.  People,  17  N.  Y.  114 ;  Stale  ».  Fairclough,  29  Conn.  47 ;  People  v,  Poggi,  19 
Cal.  600.  It  is  larceny  in  a  person  to  borrow  a  chattel  for  a  limited  time,  and  then  con- 
vert it  to  his  own  use,  if  he  had  the  intention,  at  the  time  of  borrowing  thus  to  convert  it: 
White  p.  State,  1 1  Texas  769. 
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BumptioD  that  he  meant  to  deprive  the  origina]  poeeessor  of  the  horse."(^)  So 
on  a  siniilar  indictmeDt  it  appeared  that  the  prisoner  borrowed  a  pony  from  the 
prosecutor  to  ride  a  short  distance  and  return,  but  he  did  not  return,  nor  did  he 
send  the  pony ;  and  some  years  after  the  prosecutor  met  the  prisoner  by  accident, 
and  took  him  into  custody ;  Holroyd,  J.,  said,  '^  If  the  prisoner  obtained  the  pony 
with  a  preconcerted  fraudulent  design  in  respect  of  stealing  it,  it  is  a  felony  If 
he  did  not  do  it  with  a  fraudulent  design  originally,  it  is  not  a  felony/'(c)  So 
where  on  a  similar  indictment  it  appeared  that  the  prisoner  went  to  the  house  of 
the  prosecutor,  and  told  him  that  his  father  had  sent  him  to  borrow  a  horse  for 
three  weeks,  and  the  prosecutor  being  acquainted  with  the  prisoner's  father,  des- 
patched him  with  the  horse  agreeably  to  the  supposed  request,  and  the  prisoner 
having  got  possession  of  the  horse  by  means  of  the  above  story,  sold  it;  Park,  J., 
held  this  to  be  a  clear  stealing,  the  prosecutor  not  having  parted  with  it  out  and 
ont.{d) 

Major  Semple  was  indicted  for  stealing  a  post-chaise.  Mr.  Lycett  was  a  coach- 
maker,  who  let  out  carriages  to  hire.  The  prisoner  was  a  gentleman  who  lodged  in 
the  neighborhood  under  the  name  of  Major  Harrold,  and  had  sometimes  hired 
carriages  from  the  prosecutor,  as  he  had  occasion  for  them,  and  had  paid  for  them 
with  punctuality.  On  the  1st  of  September,  1785,  the  prisoner  hired  a  post-chaise 
of  the  prosecutor,  saying,  that  he  should  want  it  for  three  weeks  or  a  month,  as  he 
was  going  a  tour  around  the  North.  It  was  agreed  that  the  prisoner  should  pay  at 
^ooQ-i  ^6  ^^^  0^  fi^^  shillings  a  day  during  that  time ;  and  a  price  of  fifty  guineas 
-1  wa>  talked  about,  in  case  he  should  determine  to  ^purchase  the  chaise  on  his 
return  to  London ;  but  no  positive  agreement  took  place  between  them  on  the  sub- 
ject of  the  purchase.  In  a  few  days  afterwards  the  prisoner  took  the  chaise  from 
Mr.  Lycett's  with  his  own  horses,  and  was  driven  in  it  from  Loudon  to  an  inn  at 
Uzbridge,  where  he  ordered  a  pair  of  horses,  and  went  from  thence  to  Bulstrode, 
and  returned.  He  then  took  fresh  horses  at  the  same  inn  at  Uzbridge ;  but  where 
he  went  with  the  chaise  afterwards  did  not  appear.  But  he  never  returned  it  to 
Mr.  Lycett,  and  no  tidings  could  be  obtained  of  him  till  twelve  months  afterwards, 
when  he  was  apprehended  on  some  other  charge.  It  was  submitted,  on  behalf  of 
the  prisoner,  that  upon  these  facts  the  offence  did  not  amount  to  felony,  and  that 
the  case  was  distinguishable  from  those  of  Pear{e)  and  Aickles^/)  inasmuch  as 
in  those  cases  the  parties  had  never  obtained  the  legal  possession  of  the  goods  de- 
livered to  them ;  whereas,  in  the  present  case,  the  prisoner  had  obtained  the  chaise 
upon  a  contr<ict^  which  it  was  not  proved  that  he  had  broken,  as  the  chuse  was  not 
hired  for  any  definite  length  of  time,  or  to  go  to  any  certain  place ;  and  the  mere 
understanding  that  it  was  for  three  weeks  or  a  month,  for  the  purpose  of  making  a 
tour  round  the  North,  made  no  part  of  the  contract.  And,  even  supposing  that  the 
contract  should  be  thought  not  to  extend  beyond  the  three  weeks  or  a  month,  yet, 
as  it  was  clear  that,  during  that  time  at  least,  the  prisoner  had  the  legal  possession 
of  the  chaise,  no  intention  to  convert  it  wrongfully  to  his  own  use,  arising  after- 
wards, whether  from  necessity  or  dishonesty,  would  make  the  withholding  it  felony; 
as  the  animus  furandi  must  exist  at  the  time  the  property  is  obtained.  But  the 
Court  said,  that  they  were  bound  by  the  determination  of  former  cases,  that  it  was 
at  that  time  settled  that  the  question  of  intention  was  for  the  consideration  of  the 
jury ;  and  that,  in  this  case,  if  the  juiy  should  be  of  opinion  that  the  original  taking 
of  the  chaise  was  with  a  felonious  intent  to  steal  it,  and  the  hiring  a  mere  pretence 
to  enable  the  prisoner  to  effectuate  that  design,  without  any  intention  to  restore  or 
pay  for  it,  it  would  fall  precisely  within  the  principle  of  Pear*8  case,  and  the  other 
decisions  which  had  been  made,  and  the  taking  would  amount  to  felony.  For  if  the 
owner  only  intended  to  give  the  prisoner  a  qualified  use  of  the  chaise,  and  the  pri- 
soner had  no  intention  to  make  use  of  that  qualified  possession,  but  to  convert  it  to 
his  own  use,  he  did  not  take  it  upon  the  contract,  and  therefore  did  not  obtain  the 
lawful  possession  of  it;  but  if  there  were  a  bond  fide  hiiing,  and  a  real  intention  of 
returning  it  at  that  time,  the  subsequent  conversion  of  it  could  not  be  felony,  for  by  ' 


(6)  Spence's  case,  1  Lew.  197 ;  Reg.  t>.  Cole,  2  Cox  C.  C.  340,  PatteBon,  J.,  b.  p. 
(c)  Armstrong's  case,  1  Lew.  195.  {d\  Vicar's  case,  1  Lew.  199. 

(e)  Antey  p.  231.  (/)  Ante,  p.  220. 
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snch  oontract  and  delivery  the  prisoner  would  have  acquired  the  lawful  possession  of 
the  chaise ;  in  which  case  his  subsequent  abuse  of  that  trust  would  not  be  felony. 
That  as  to  there  being  no  proof  of  actual  conversion  in  this  case,  it  was  not  neces- 
sary, but  the  jury  must  judge  of  it  from  the  circumstances.  If  the  prisoner  had 
stayed  out  six  weeks  or  two  months,  and  on  his  return  had  offered  to  restore  the 
chaise  to  the  owner,  or  to  pay  him  for  it,  such  conduct  would  have  been  evidence 
of  an  honest  intention  at  the  time  of  the  hiring.  But  there  was  no  account  given 
of  it,  even  up  to  that  ^moment,  and  therefore  a  presumption  was  raised  ^4:904 
against  the  prisoner,  which  it  was  incumbent  on  him  to  repel,  and  if  he  ^  "^ 
could  not,  the  jury  would  have  to  consider,  from  all  the  facts  in  proof,  whether  the 
taking  were  with  a  felonious  intent  or  not.  If  it  were,  the  case  fell  directly  within 
the  principle  which  governed  that  of  Pearls,  from  which  it  could  not  be  distin- 
guished. The  Court,  therefore,  left  the  question  of  intention  to  the  jury,  who 
found  the  prisoner  guilty,  and  he  received  sentence  of  transportation  for  seven 
yeare.(^)* 

In  one  case  it  was  held,  that  to  constitute  a  larceny  by  a  party,  to  whom  goods 
have  been  delivered  on  hire,  there  must  not  only  be  an  original  intention  to  convert 
them  to  his  own  use,  but  a  subsequent  actual  conversion.  Upon  an  indictment  for 
stealing  a  horse  and  gig  it  appeared  that  the  prisoner,  about  half-past  ten  in  the 
morning,  hired  the  horse  and  gig  of  a  livery  stable  keeper  in  London,  stating  that 
he  wanted  them  for  two  days  for  the  purpose  of  going  down  to  Windsor.  Instead 
of  going  to  Windsor  he  immediately  drove  in  a  contrary  direction  to  Kumford,  in 
Essex,  where  he  arrived  at  about  twelve  o'clock,  and  offered  the  horse  and  gig  for 
Sale  to  Mr.  Orbell,  the  landlord  at  the  King's  Head  Inn  at  that  place,  for  £25. 
Mr.  Orbell  offered  him  £15,  which  the  prisoner  at  first  refused  to  accept,  but  half 
an  hour  afterwards,  the  gig  being  then  in  the  yard,  and  the  horse  in  the  stable,  he 
told  Mr.  Orbell  that  he  must  let  him  have  them  for  the  sum  offered,  as  he  had 
been  desired  by  his  father  to  sell  them  before  his  return  home.  Mr.  Orbell  stated 
that  the  value  of  the  horse  and  gig  was  at  least  £45,  in  consequence  of  which  his 
suspicions  were  excited,  and  he  did  not  intend  to  purchase  them,  unless  the  prisoner 
gave  him  a  satisfactory  account  of  how  he  became  possessed  of  them  ;  that  afler  the 
prisoner  agreed  to  accept  the  £15  those  suspicions  were  increased,  and  he  asked 
further  questions  of  the  prisoner,  and  then,  under  pretence  of  going  to  fetch  the 
money  to  pay  the  amount  offered,  he  procured  a  constable  and  gave  the  prisoner 
into  custody.  It  was  objected  that  the  indictment  for  the  felony  could  not  be  sus- 
tained, as  there  had  been  no  conversion.  Conceding  the  hiring  was  only  a  pretence 
made  use  of  to  obtain  the  horse  and  gig,  for  the  purpose  of  afterwards  disposing  of 
them,  the  possession  in  law  still  continued  in  the  owner,  and  was  not  determined 
without  a  subsequent  conversion,  either  actually  proved,  as  in  Pearls  case  and 
Charlewood^ 8  case^  or  to  be  presumed  from  the  circumstances,  as  in  Semples  case; 
and  in  the  present  case  the  subsequent  conversion  was  incomplete,  as  the  contract 
for  the  purchase  was  not  concluded  on  the  part  of  Mr.  Orbell.  Tindal,  C.  J.,  "This 
case  comes  near  to  many  of  those  which  have  decided  that  the  appropriation  of 
property  under  circumstances  in  some  degree  similar  to  the  ppisent  amounted  to 
larceny.  However,  here  there  has  been  no  actual  conversion  of  the  property,  and 
only  an  offer  to  sell.     I  am  of  opinion,  therefore,  that  the  prisoner  must  bo  ac- 

quitted."(^) 

(^)  Semple*8  case,  1  Leach  420 ;  Gould,  J.,  and  Adair,  Serjt.,  Recorder,  2  East  P.O.  c. 
16,  B.  112,  p.  691. 

(A)  Reg.  V.  Brooks,  8  G.  &  P.  295  (34  E.  G.  L.  R.).  AsBuming  that  this  case  is  accurately 
reported,  the  correctness  of  the  decision  seems  liable  to  great  donbt.  The  question  for 
the  jury  in  sach  cases  is,  what  was  the  intention  of  the  prisoner  at  the  time  whtn  he  ob- 
tained possession  of  the  chattel  ?  Now  the  acts  of  the  prisoner  subsequent  to  that  time 
are  onlj  material,  for  the  purpose  of  enabling  the  jury  to  decide  what  his  intention  was 
at  the  time  of  the  taking.  An  actual  couTersion  is  undoubtedly  cogent  evidence  that  the 
chattel  was  originally  obtained  for  that  purpose  ;  but  it  is  only  evidence ;  and  it  is  easy 
to  suggest  cases  equally  strongly  indicative  of  a  felonious  intent  at  the  time  of  the  taking; 
thus,  suppose  a  prisoner  had  hired  a  horse  from  A.  for  a  day,  and  had  taken  it  into  a  dis- 

I  State  V,  Self,  1  Bay  242  ,*  State  v,  Qormon,  2  N.  &  M.  90 ;  State  v.  Jernagans,  2  Tayl.  44* 
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,^Aqe-|  *Iii  R^<  ▼•  Selby(i)  the  ikcts  weie  precisely  similar  to  those  in  the  pre- 
-l  ceding  case,  and  Patteson,  J.,  afler  reading  that  case  and  the  note  to  ity(J) 
said  that,  in  his  opinion,  the  note  was  correct,  and  directed  the  jury  accordingly; 
but,  out  of  deference  to  the  opinion  of  the  Chief  Justice,  the  point  would  haye  been 
reserved  had  not  the  jury  acquitted.  And  where,  on  an  indictment  for  stealing  a 
horse  and  gig,  it  appeared  that  the  prisoner  had  hired  them  on  pretence  of  going 
to  Sheffield,  but  took  them  in  a  contrary  direction  to  Manchester,  and  there  offered 
them  for  sale ;  but  no  sale  took  place,  and  Reg.  y.  Brooks(k)  was  referred  to ; 
Coleridge,  J.,  consulted  Parke,  B.,  and  then  said,  "  My  Brother  Parke  agrees  with 
me  that  the  facts  proved  are  sufficient  to  support  the  charge  of  larceny.  If  Reg.  v. 
Brooks  is  correctly  reported,  we  cannot  assent  to  the  doctrine  there  laid  down  "(/) 

A  delivery  of  goods  obtained  by  a  fraudulent  abuse  of  legal  process  has  been 
already  mentioned  as  amongst  the  most  aggravated  of  those  case  of  larceny  where 
the  taking  is  effected  by  procuring  a  delivery  of  the  goods  from  the  owner,  or  other 
person  authorized  to  dispose  of  them.(in)  It  will  generally  be  a  matter  of  some 
difficulty  to  give  satisfactory  proof  of  a  felonious  intent  in  such  a  transaction  ;  but 
if  the  offence  be  proved,  the  severest  punishment  which  it  can  receive  may  well  be 
inflicted,  for  it  has  been  justly  observed  that  such  an  offence  converts  the  process  of 
the  law,  which  is  the  best  security  for  property,  into  an  instrument  of  rapine  and 
plunder,  (n) 

The  books  do  not  furnish  many  instances  of  larcenies  of  this  description.  But  it 
is  laid  down  that  if  a  person,  intending  to  steal  a  horse,  take  out  a  r^levin^  and 
having  thereby  procured  the  horse  to  be  delivered  to  him  by  the  sheriff,  ride  him 
away ;  or  if  a  man  intending  to  steal  the  goods  of  another,  fraudulently  deliver  an 
ejectment,  and  by  obtaining  judgment  agaiust  the  casual  ejector,  get  possession  of 
4,90/*  1  his  house,  and  take  his  goods;  in  both  '''these  cases  the  taking  will  amount 
*"  -'  to  larceny. (o)  So  if,  under  pretezc  or  color  of  a  capias  vUagatum  sued  out 
after  an  outlawry  clandestinely  obtained  against  a  visible  man,  his  goods  be  taken 
with  a  felonious  intent,  it  will  be  felony.(^) 

In  a  case  of  this  description,  where  the  prisoners  were  indicted  for  breaking  the 
house  of  R.  Stanyer,  putting  his  wife  in  fear,  and  stealing  goods,  the  prisoners,  in- 
tending to  rifle  a  house  in  which  a  Mrs.  Stanyer  lived,  apart  from  her  husband, 
went  to  an  attorney,  and  pretending  that  Mrs.  Stanyer  was  tenant  to  one  of  them, 
and  in  arrear  for  rent,  obtained  possession  of  the  house  by  means  of  a  fraudulent 
ejectment ;  and  at  the  same  time  arrested  Mrs.  Stanyer,  by  virtue  of  a  writ  of  latitat, 
and  caused  her  to  be  carried  to  prison.  The  prisoners  then  rifled  the  house,  and 
took  away  the  goods,  some  of  which  they  hid,  altered  the  marks  of  others,  and  sold 
the  rest.  When  they  were  questioned  concerning  these  acts,  and  asked  what  color 
of  title  they  had  to  the  house  or  goods,  they  could  pretend  none.     The  real  landlord 

tant  part  of  the  country,  and  there  used  it  for  his  own  purposes  for  a  long  period,  and 
being  apprehended  had  confessed  that  he  obtained  the  horse  fraudulently  with  intent  to 
keep  it  for  his  own  use,  and  wholly  to  deprive  the  owner  of  it ;  and  that  he  bad  made 
false  representations  for  that  purpose ;  could  it  be  contended  that  there  was  no  eridence 
to  go  to  the  jury  of  an  intent  to  steal  at  the  time  of  the  taking?  So  in  the  principal  case 
it  is  submitted  that  although  no  actual  conversion  took  place,  still  there  was  evidence  for 
the  jury  that  the  horse  and  gig  were  obtained  with  intent  to  convert  them  to  the  prisoner's 
use.  It  seems  difficult,  also,  to  see  how  the  fact  that  Mr.  Orbell  did  not  intend  to  com- 
plete the  contract  could  vary  the  effect  of  the  prisoner's  acts  ;  the  prisoner  had  done  all 
on  his  part  to  complete  the  contract,  and. as  against  him  it  might  well  have  been  held 
that  the  conversion  was  complete;  in  the  same  way  as  it  has  been  held  that  the  offence 
of  bribery  is  complete  where  A.  gives  money  to  B.  to  induce  him  to  vote  for  a  candidate, 
and  B.  agrees  so  to  do,  although  he  never  intends  so  to  vote :  Henslow  v.  Fawcett,  3  Ad. 
&  E.  51  (30  B.  G.  L.  R.)  ;  Harding  o.  Stokes,  2  M.  ft  W.  233  See  also  Spence's  case,  aa^e, 
p.  232,  where  there  seems  to  have  been  no  sale.    G.  S.  G. 


(t)  Gloucester  Sum.  Ass.  1845,  M3S.     G.  S.  G. 
{j  )  Note  (A),  8upra.  (k) 

(/)  Reg.  V.  Janson,  4  Goz  0.  G.  82.  \m)  Ante^  p.  208. 


(n)  1  Hawk.  P.  G.  c.  S3,  s.  12 ;  2  East  P.  0.  c.  16,  s.  96,  p.  660. 

(0)  3  Inst.  108 ;  1  Hale  507 ;  Kel.  43 ;  1  Hawk.  P.  G.  c.  33,  s.  12 ;  2  East  P.  G.  0.  16,  a. 
96,  p.  660. 

(p)  2  East  P.  G.  c.  16,  s.  96,  p.  660.  And  see  cases  of  a  breaking  and  entering  in  bur- 
glary, effected  by  fraud,  anU^  p.  9. 
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had  received  the  rent  of  the  house  for  many  years,  and  no  rent  was  in  arrear. 
Neither  could  the  prisoners  pretend  to  any  cause  of  action  against  Mrs.  Stanyer. 
The  jury  were  directed,  that  if  they  believed  that  the  prisoners  had -done  all  this 
with  an  intent  to  rob,  they  ought  to  find  them  guilty,  which  they  accordingly  did, 
and  both  prisoners  were  executed.  (^^ 

II.  Where  it  appeared  that  the  aelivery  of  the  goods  by  the  owner,  or  person 
authorized  to  dispose  of  them,  was  not  obtained  /raudulentljf,  and  with  intent  to 
steal,  a  remaining  inquiry  used  to  be — ^whether  such  lawful  possession  had  been  de- 
termined, and  whether  there  had  beeo  any  new  and  felonious  taking,(r)  and,  although 
since  the  new  enactment,  by  which  bailees  are  made  guilty  of  larceny  if  they  fraudu- 
lently dispose  of  the  property  committed  to  their  charge, (s)  the  question  whether 
the  bailment  has  ended  or  been  determined  may  not  be  very  material,  because, 
whether  they  are  prosecuted  as  bailees  or  not,  the  indictment  will  be  in  the  ordinary 
form  for  larceny,  and  that  indictment  will  be  supported  by  evidence  that  proves 
^ther  that  the  bailment  continues  or^is  at  an  end,  and  consequently  it  will  generally, 
if  not  invariably,  be  unnecessary  to  enter  into  that  question,  yet  as  it  is  impossible 
to  foresee  that  the  former  decisions  may  not  on  some  occasions  prove  serviceable, 
they  are  still  retained  in  this  place. 

A  bailment  may  come  to  an  end  either  by  the  purposes  for  which  it  was  made 
being  completed,  by  the  tortious  acts  of  the  bailee,  or  otherwise. (0  Thus  it  has 
been  held,  that  if  a  carrier  take  a  pack  of  goods  to  the  place  appointed,  and  deliver 
or  lay  it  down,  his  possession  is  determined ;  and  if  he  afterwards  carry  it  away 
with  intent  to  steal  it,  this  will  be  a  new  taking,  and  felonious,  (u) 

If  the  lawful  possession  has  not  been  determined,  the  goods  will  continue  in  the 
possession  of  the  party  to  whom  they  were  delivered  by  bailment ;  and  the  general 
principle  of  law  will  prevail,  **  that  if  a  person  obtain  the  goods  of  another  without 
fraud,  ^although  he  have  the  animus  furandi  afterwards,  and  convert  them  ^^(007 
to  his  own  use,  he  cannot  be  guilty  of  felony/' (v)  A  principle  which  has  *- 
been  holden  to  extend  to  the  cases  of  a  tailor,  who  has  cloth  delivered  to  him  to 
make  clothes  with  \  a  carrier  who  receives  goods  to  carry  to  a  certain  place  ;(tr)  and 
a  friend  who  is  entrusted  with  goods  to  keep  for  the  use  of  the  owner ;  which  they 
afterwards  severally  embezzle,  (cc)  And  so  also,  if  plate  be  delivered  to  a  goldsmith 
to  work  or  to  weigh,  or  as  a  deposit,  it  has  been  held  that  his  conversion  of  it 
will  not  be  a  felony.(y)  And  so  if  a  watch  be  delivered  to  a  person  to  mend,  and 
he  sells  it,  this  has  been  held  not  to  be  larceny. (2) 

The  prisoner  was  convicted  upon  two  indictments  for  stealing  two  watches.  The 
prosecutor  in  the  first  case  met  the  prisoner,  who  was  a  watchmaker,  and  asked  him 
if  he  was  going  as  far  as  his  house  The  prisoner  said,  ^'  Yes,  if  he  had  anything 
fw  him."  The  prosecutor  said  his  watch  wanted  regulating,  if  the  prisoner  would 
call,  which  he  did,  and  after  examining  the  watch,  he  told  the  prosecutor's  wife 
that  he  could  do  nothing  with  it  there,  but  must  take  it  to  his  own  house.  The 
prisoner  then  took  it,  and  on  his  way  home  met  the  prosecutor,  and  told  him  that 
he  was  taking  his  watch  to  his  own  house,  and  would  return  it  in  two  or  three  days. 
The  prosecutor  made  no  objection.  In  a  few  weeks  after  the  prisoner  left  the 
neighborhood,  without  returning  the  watch.     In  the  other  case  the  prisoner  received 

(9)  Rex  V.  Fam,  Kel.  43,  44;  2  East  P.  G.  c.  16,  b.  96,  p  660;  2  Leach  1064, 
note  (a). 

fr)  ^fi2«,  p.  207.  (#)  Po^i,  p.  247. 

(I)  Sfe  Fenn  o.  Bittleston,  7  Ezcb.  R.  152,  as  to  the  determiQation  of  a  bailment  by  sale 
of  chattels. 


o)  3  lost.  107 ;  2  East  P.  G.  c.  16,  s.  113,  p.  693. 


(a)  3  Ibst.  107;  1  Hale  505. 

(w)  Reg.  V.  Gornish,  Dears.  G.  G.  425,  a  carrier  employed  to  cart  coals  from  a  ship  to  a 
jard,  delivered  two  cart-loads  to  a  person  on  his  own  account,  and  was  held  not  guilty 
of  larceny,  as  he  was  a  bailee,  and  had  not  broken  bulk,  or  otherwise  determined  the 
bailment. 

{%)  Staandf.  P.  G.  c.  25  ;  1  Hale  504,  505 ;  3  Inst.  107,  108 ;  1  Hawk.  P.  G.  c.  33,  s.  2  ;  2 
£a!at  P.  G.  c.  16,  s.  113,  p.  693 ;  and  so  where  the  prisoner  was  employed  to  make  up  can- 
vas bags  at  his  own  house  :  Reg.  v.  Saward,  5  Goi  G.  G.  295. 

(y)  3  Hen.  7,  pi.  12,  cited  by  Shower;  1  Show.  52  ;  2  East  P.  G.  c.  16,  s.  113,  p.  693. 

(2)  Rex  V.  Levy,  4  G.  4e  P.  241,  Vaughan,  B. 
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from  the  prosecutor  his  watch  to  repair,  aod  returned  it.  A  few  days  after  he  had 
80  returned  it,  the  prosecutor  told  the  prisoner  the  watoh  gained :  'the  prisoner  said 
that,  if  the  prosecutor  would  let  him  have  the  watch  again,  he  would  regulate  it, 
and  return  it  in  a  day  or  two.  The  prosecutor  thereupon  gare  the  watch  to  the 
prisoner,  who  in  eight  or  nine  days  left  the  neighborhood  with  the  prosecutor's 
watch  in  his  possession,  and  was  not  again  heard  of  till  he  was  apprehended  on 
both  charges ;  when  taken  into  custody  the  prisoner  said,  "  I  have  disposed  of  the 
property,  and  it  is  impossible  to  get  it  back."  The  chairman  being  of  opinion  that 
there  was  no  evidence  of  a  felonious  taking  when  the  prisoner  first  took  the  watehes, 
and  entertaining  a  doubt  whether  the  prisoner's  subsequent  appropriation  of  the 
watches  could  constitute  larceny,  reserved  that  question  for  the  opinion  of  the 
judges;  and,  after  consideration,  Pollock,  C.  B.,  said,  ^'The  question  reserved  for 
the  opinion  of  the  Court  in  both  these  oases  seems  to  be,  whether,  if  the  wa tehee 
had  come  into  the  hands  of  the  prisoner  rightfully  in  the  first  instance,  that  is, 
without  an  animus  fiirandi  on  his  part,  the  subsequent  wrongful  appropriation  of 
them  would  constitute  larceny.  The  Court  is  of  opinion  Uiat  it  would  not."(a) 
^QOQ-i  ^^^  ^<^»  however,  been  already  noticed,  that  some  of  the  cases  of  this 
^  nature  seem  to  make  a  near  approach  to  those  where  a  bare  chai^,  or  mere 
special  use  of  the  goods,  is  transferred  by  the  delivery,  and  where,  consequently,  the 
legal  possession  of  them  remaining  exclusively  in  the  owner,  larceny  may  be  com- 
mitted  in  respect  of  them,  exactly  as  if  no  delivery  at  all  had  been  made.(5) 

It  appears  always  to  have  been  considered,  that  where  a  horse  was  delivered  upon 
hire  or  loan,  and  such  deliveiy  was  obtained  bond  fide^  no  subsequent  wrongful 
conversion  pending  the  contract  would  amount  to  felony ;  and  so  of  other  good6.(c) 
But  it  was  at  one  time  held  that  when  the  purpose  of  the  hiring,  or  loan,  for  which 
the  delivery  was  made,  had  ended,  felony  might  be  committed  by  a  conversion  of 
the  goods  :  and  consequently,  that  if  the  hiring  of  a  horse' was  limited  to  a  particu- 
lar time  or  place,  and  after  that  time  had  expired,  or  the  party  had  arrived  at  the 
proper  place  for  the  re-delivery,  he  rode  away  with  the  horse,  and  converted  it  to 
his  own  use,  it  was  larceny  {d)  But  this  doctrine  has  been  held  to  be  wrong.  The 
prisoner  had  borrowed  a  horse  to  take  a  child  to  a  neighboring  surgeon,  and  after 
he  had  done  so,  and  returned,  he  took  the  horse  in  a  different  direction,  and  sold 
it  The  jury  were  satisfied  that  he  had  no  felonious  intention  when  he  borrowed 
it )  but  as  the  purpose  for  which  he  hired  it  was  over  before  he  took  the  horse  to 
the  place  where  he  sold  it,  the  jury  were  directed  to  convict,  in  order  that  the 
point  might  be  considered :  and,  upon  a  case  reserved,  the  judges  held  that  there 
was  no  felonious  taking,  and  that  the  conviction  was  wrong.(«)  So  that  it  is  now 
settled,  that  where  the  owner  parts  with  the  possession  of  goods  for  a  special  pur- 
pose, and  the  bailee,  when  that  purpose  is  executed,  neglects  to  return,  and  after- 
wards disposes  of  them,  if  such  bailee  had  not  a  felonious  intention  when  he  origi- 
nally took  the  goods,  &o.;  a  subsequent  withholding  and  disposing  of  them  will,  not 
constitute  a  new  felonious  taking,  nor  make  him  guilty  of  felony.(e) 

But  where  upon  an  indictment  for  stealing  a  mare,  it  appeared  that  the  prose- 
cutor had  delivered  a  horse  and  mare  to  the  keeping  of  the  prisoner,  with  orders 
to  do  his  best  to  sell  them,  and  that  in  May,  1848,  the  prisoner  sold  the  horse.  On 
the  28th  of  June  the  prosecutor  went  to  the  prisoner,  and  told  him  he  came  for 
the  express  purpose  of  taking  the  mare  away,  and  that  he  wanted  his  bill.  The 
prisoner  answered  that  he  had  no  bill  to  give ;  that  all  was  paid  with  the  money  he 
had  received  from  the  prosecutor,  and  out  of  the  money  he  had  got  from  thasale  of 
the  horse ;  that  he  had  sold  the  horse  for  seventeen  sovereigns,  and  that  sSter  all 

(a)  Reg.  V.  Tbristle,  1  Den.  G.  C.  602 ;  2  G.  ft  K.  842  (61  B.  G.  L.  R.).  This  and  the 
other  cases  in  this  page  would  fall  within  sec.  8  of  the  new  Act. 

[b)  Ante^  p.  191,  et  teq. 
e)  1  Hale  504  ;  2  East  P.  C.  c.  16,  s.  214,  p.  693. 

[d)  Charlewood's  case,  1  Leach  4U9 ;  2  East  P.  G.  c  16,  s.  112,  p.  689,  and  8.  114,  p. 
694 ;  Tunnard's  case,  cor.  Rajmond,  G.  J.,  Denton,  J.,  and  Hale,  B.,  0.  B.,  1729;  2  East  P. 
G.  c.  16,  8.  112,  p.  687,  and  s.  14,  p.  694;  I  Leach  214,  note  {a), 

{e)  Rex  V.  Banks,  MS.,  Barley,  J.,  and  R.  k  R.  421.  And  see  Rex  v.  Stock,  and  other 
cases, /70«^,  chap.  "Q/"  Larceny  by  Servants," 
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xraB  paid  he  had  fourteen  soverei^s  to  hand  over  to  the  prosecutor.  The  mare, 
Ifowever,  iras  then  'left  with  the  pnsoner  on  aooount  of  a  temporary  injury  from  a 
fall.  The  next  day  4ihe  ^prosecutor  sent  T.  Stear  to  demand  the  mare  and  r*90Q 
the  money,  hut  the  prisoner  refused  to  give  up  the  mare.  He,  however,  ^ 
rode  the  mare  in  company  with  T.  Stear  to  Plymouth,  and  there  placed  her  in 
Port's  livery  stahles,  and  then  went  and  found  the  prosecutor,  and  some  conversa- 
tion [Missed  between  them,  in  the  course  of  which  the  prosecutor  was  told  that  the 
mare  was  at  Port's.  The  prisoner  paid  the  prosecutor  £13,  saying  he  had  kept  £1 
for  Tetches  had  since  the  mare's  illness,  and  that  that  was  all  that  was  due.  The 
prosecutor  then  told  T.  Stear  to  ride  the  mare  to  a  Mr.  Eliot's,  who  was  going  to 
keep  her :  on  which  the  prisoner  said,  "  Why  not  let  me  take  the  mare  to  Eliot's 
myself;  it  is  all  in  my  way."  The  prosecutor  answered,  "  /  dare  you  ever  to  put 
JingtT  near  that  mare  again  Thomas  shall  ride  her  to  Mr.  Eliot's."  Just  after 
this,  the  prosecutor  sent  his  nephew  with  orders,  according  to  which  he  went  to 
the  stable  at  Port^s,  and  ordered  the  ostler  not  to  let  the  prisoner  have  the  mare,  as 
it  was  his  uncle's.  The  prisoner  again  saw  the  prosecutor,  and  again  twice  asked 
to  be  allowed  to  take  the  mare  to  Mr.  Eliot's  himself,  and  was  again  tioice  ordered 
hy  the  prosecutor  "  never  to  put  finder  near  (he  mare  more;"  to  which  he  answered^ 
"  Well."  The  prisoner  afterwards  went  to  Port's  stables,  and  being  told  by  the 
ostler  that  a  boy  had  been  there  to  say  that  the  ostler  was  not  to  give  up  the  mare 
to  him,  the  prisoner  said,  *'I  have  just  left  the  party;  it's  all  right  now,"  and 
ordered  out  the  mare ;  upon  which  the  ostler  brought  out  the  mare,  and  gave  her 
to  the  prisoner,  who  was  proved  afterwards  to  have  sold  her.  The  jury  convicted, 
and,  upon  a  case  reserved,  it  was  held  that  there  was  abundant  evidence  to  go  to  the 
jury  that  the  bailment  of  the  mare  to  the  prisoner  had  been  determined.  If  there 
had  been  merely  a  countermand  and  no  resumption  of  possession,  there  would  have 
been  do  larceny,  because  trespass  would  not  have  lain,  but  only  trover ;  and  to  sup- 
port an  indictment  for  larceny,  the  prosecutor  must  have  such  possession  as  would 
entitle  him  to  maintain  trespass ;  which  he  would  not  not  have  unless  the  bailment 
was  determined.  But  here  the  mare  was  in  the  possession  of  a  third  person,  and 
there  was  no  actual  possession  in  the  prisoner.  The  question  therefore  is.  Was  the 
bailment  determined  with  the  assent  of  the  prisoner  ?  Was  there  evidence  for  the 
jury  that  the  possession  had  ceased  to  be  the  possession  of  the  prisoner?  When  the 
prosecutor  told  the  prisoner  '^  never  to  put  finger  near  the  mare  more ;"  he  said, 
'^  Well."  He  seems,  therefore,  to  have  assented  to  the  determination  of  the  bail- 
ment at  that  time.  That  at  least  was  evidence  for  the  jury  that  the  mare  was  at 
Port's  by  consent  of  both  parties,  for  the  use  of  the  prosecutor.  Then  the  prisoner, 
not  having  the  actual  possession,  nor  any  right  to  it,  regained  possession  by  a  false 
story.     He  thus  became  a  trespasser,  and  his  act  was  larceny.(/) 

In  the  following  case  a  conversion  of  goods  was  holden  not  to  be  felonious,  on  the 
ground  that  the  original  taking  was  not  with  intent  to  steal.  The  prisoner  was 
indicted  for  stealing  various  articles,  the  property  of  A.  Dyer.  It  appeared  that 
the  ^prosecutor's  house,  in  which  was  a  shop  containing  the  muslin  and  rntOAn 
other  articles  mentioned  in  the  indictment,  was  on  fire  ;  and  that  his  neigh-  *- 
bars  had,  in  general,  assisted  at  the  time  in  removing  his  goods  and  stock  for  better 
security.  The  prisoner  probably  had  removed  all  the  articles,  which  she  was 
charged  with  having  stolen,  when  the  prosecutor's  other  neighbors  were  thus 
employed ;  and  it  appeared  that  she  removed  some  of  the  muslin  in  the  presence  of 
the  prosecutor,  and  under  his  observation,  though  not  by  his  desire.  Upon  the 
prosecutor's  applying  to  her  next  morning,  she  denied  that  she  had  any  of  the 
things  belonging  to  him;  whereupon  he  obtained  a  search  warrant,  and  found  his 
propertv  in  her  house ;  most  of  the  articles  being  artfully  concealed  in  various  ways. 
Upon  this  evidence  it  was  suggested,  on  behalf  of  the  prisoner,  that  she  originally 
took  the  articles  with  an  honest  purpose,  as  her  neighbors  had  done,  and  that  she 
would  not  otherwise  have  taken  some  of  them  in  the  presence  and  under  the  view 
of  the  prosecutor ;  and  that,  therefore,  the  case  did  not  amount  to  felony.  The 
Court  left  the  case  to  the  jury ;  telling  them  that  whether  the  prisoner  took  the 

(/)  Reg.  V.  J.  D.  Stear,  1  Den.  C.  C.  349. 
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goods  oiiginally  with  an  honest  intent  wm  a  question  of  fact  for  their  consideration : 
bat  that  even  if  they  were  of  opinion  that  she  did  take  them  with  an  honest  intent, 
yet  her  aflerwards  hiding  them  in  the  yarious  ways  proved,  and  denying  that  she  had 
them,  in  order  to  convert  them  to  her  own  use,  would  still  support  the  indictment. 
The  jury  found  her  guilty ;  but  said  that,  in  their  opinion,  when  she  first  took  the 
goods  from  the  shop  she  had  no  evil  intention,  but  that  such  evil  intention  came 
upon  her  afterwards.  And  upon  a  case  reserved,  the  judges  held  the  oonviction 
wrong ;  and  were  of  opinion  that  upon  this  special  finding  there  was  no  felonious 
taking,  but  merely  a  breach  of  trust :  some  of  them,  however,  thought  that  it  might 
have  been  left  strongly  with  the  jury  that  the  subsequent  conduct  marked  the 
original  intention.(^) 

Where  the  prisoner  was  indicted  for  stealing  a  writing-ease,  and  it  appeared  that 
a  vessel  was  wrecked,  and  the  greater  part  of  the  cargo  put  in  a  warehouse  belong- 
ing to  the  prisoner,  and  the  writing-case  had  been  broij^ht  as  a  present,  and  was  no 
part  of  the  cargo,  and  there  was  no  actual  evidence  that  it  had  got  into  the  ware- 
house, but  it  was  seen  at  the  prisoner  s  house,  who  had  denied  having  seen  it.  and 
in  his  defence  witnesses  proved  that  a  case  containing  the  writing-case  had  been  left 
on  the  quay,  supposing  it  to  be  empty,  and  that  the  prisoner  had  removed  it  to  take 
care  of  it ;  it  was  left  to  the  jury  to  decide  whether  the  prisoner  intended,  at  the 
time  when  the  writing-case  was  taken,  permanently  to  convert  it  to  his  own  use,  and 
that  if  they  believed  that  the  prisoner  took  it  merely  for  the  purpose  of  taking  care 
of  it,  they  ought  to  acquit  him. (A) 

Where  goods  are  delivered  to  a  party  by  mistake,  such  party  having  done  no 
fraudulent  act  in  order  to  cause  them  to  be  so  delivered,  and  such  party  afterwards 
disposes  of  them  to  his  own  use,  this  is  not  a  larceny,  on  the  ground  that  there  was 
MA -I  -1  ^^  antmtts /urandi  at  the  time  when  the  goods  were  delivered.  The  prisoner 
-1  *was  indicted  for  stealing  a  draft,  which  was  unstamped  and  was  written 
on  the  same  sheet  of  paper  with  a  letter,  directed  "  James  Mucklow,  Saint  Martin's 
Lane,  Birmingham,"  and  was  sent  by  post  to  Birmingham.  No  person  of  that 
name  being  found  or  heard  of  to  be  living  in  Saint  Martin's  Lane,  and  the  prisoner 
living  in  a  house,  about  a  doaen  yards  from  Saint  Martin's  Lane,  with  his  father, 
the  postman  called  with  a  letter  at  their  house  when  they  were  out,  and  left  a 
message  that  there  was  a  letter  for  them,  which  they  were  to  send  for ;  and  it  was 
in  consequence  thereof  delivered  the  same  day  to  the  father,  and  afterwards  came 
to  the  hands  of  the  prisoner  his  son,  who  appropriated  the  draft  to  his  own  use,  and 
received  payment  of  it,  under  circumstances  proved  by  evidence  arising  from  the 
contents  of  the  letter  and  otherwise,  that  satisfied  the  jury  he  knew  the  letter  and  draft 
were  not  intended  for  him,  but  for  another  person.  It  was  objected  that  this  did  not 
amount  to  larceny,  as  the  possession  of  the  letter  and  draft  had  been  voluntarily  parted 
with  by  the  drawers,  and  by  the  postman,  without  any  fraud  on  the  part  of  the 
prisoner ;  and,  upon  a  case  reserved,  the  judges  held  the  conviction  wrong,  on  the 
ground  that  it  did  not  appear  that  the  prisoner  had  any  cmunua  /urandi  when  he 
first  received  the  lettw.(t) 

So  where  the  prisoner  was  indicted  for  stealing  a  post-office  order ;  and  it  appeared 
that  a  person  put  a  post-office  order  in  a  letter  into  a  post-office,  directed,  '*  John 
Daviea,  Pack  Horse  Inn,  Welshpool."  In  Welshpool  there  were  two  inns  of  that 
name,  called  the  Upper  and  Lower  Pack  Horse ;  and  at  the  Lower  the  John  Davies, 
to  whom  the  letter  was  directed,  lived ;  at  the  Upper,  Rush,  the  prisoner,  who  had 

(^)  Leigh's  case,  2  East  P.  C.  c.  16,  s.  114,  p.  694;  1  Leach  411,  note  (a),  MS.  The 
note  of  Le  Blanc,  J.,  as  to  the  opinioa  of  the  judges  is,  that  thej  thought  the  possession 
of  the  owner  continued,  and  that  the  evidence  of  a  subsequ'ent  taking  away  was  not  suffi- 
cient :  MS.,  Bayley,  J. 

{h)  Reg.  V.  Hore,  3  P.  *  P.  315. 

(t)  Rex  V.  Mucklow,  R.  &  M.  0.  G.  R.  160.  The  letter  and  draft,  which  was  drawn  by 
Lea  k  Sons,  at  Kidderminster,  were  intended  for  another  James  Mucklow,  of  New  Hall 
Street,  Birmingham,  but  by  mistake  the  letter  was  directed  to  St.  Martin's  Lane.  Two 
other  points  were  reserved,  but  no  opinion  given  as  to  either  of  them,  viz.,  whether  the 
draft  being  drawn  more  than  ten  miles  from  Birmingham,  and  unstamped,  was  not  wholly 
void,  and  if  so,  not  the  subject  of  larceny,  and  whether  the  draft  was  of  any  value  in  the 
hands  of  the  drawers,  according  to  the  opinion  in  Walsh's  case,  ante,  p.  206. 
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gone  by  the  name  of  John  Davies  only  in  Welshpool,  was  billeted,  and  the  letter 
was  deliyered  for  him  there  from  the  Welshpool  post-office.  He  ooald  not  read,  and 
took  the  letter  to  William  D.,  who  read  it  to  him ;  John  Davies  then  told  him  that 
the  letter  and  order  were  not  intended  for  him,  but  William  D.  advised  him  to  keep 
them  and  get  the  money,  and  this  he  did  by  applying  to  the  post-office  in  the  usoai 
way.  Erie,  J.,  told  the  jury,  that  if  at  the  time  the  prisoner  received  the  order, 
he  knew  it  was  not  his  property,  but  the  property  of  another  person  of  known 
name  and  address,  and  nevertheless  determined  to  appropriate  it  wrongfully  to  his 
own  use,  he  was  guilty  of  larceny,  and  that  in  his  opinion  he  had  not  received  it 
until  he  had  discovered  by  opening  and  reading  the  letter,  whether  it  belonged  to 
himself  or  not ;  but,  upon  a  case  reserved  after  a  verdict  of  guilty,  the  case  was 
held  to  be  governed  by  Rex  v.  MuckloWy(j)  and  the  conviction  wrong.(^) 

The  prisoner  was  indicted  for  stealing  two  £5  notes,  laid  in  one  count,  as  cmao 
the  property  of  M.  Sawyer ;  in  another,  of  J.  Dutch,  *the  Postmaster  at  *- 
Great  Chevril ;  and  in  another,  of  the  Postmaster-General.  The  prisoner  was  a 
letter-carrier  appointed  by  the  Postmaster-General.  His  duty  was  to  carry  letters 
from  Westbury  every  morning,  and  deliver  them  at  Great  Chevril  to  the  parties  to 
whom  they  were  addressed.  There  was  a  post-office  at  Chevril  for  receiving  letters, 
which  the  prisoner  carried  every  evening  to  Westbury,  and  delivered  at  the  post- 
office  there,  and  he  also  on  the  road  ^om  Great  Chevril  to  Westbury  received 
letters  at  Bratton,  which  were  in  like  manner  delivered  at  the  post-office  at  Westbury. 
The  Great  Chevril  and  Bratton  letters  were,  at  the  respective  receiving  offices  put 
in  bags,  which  were  tied  up,  but  not  locked  or  sealed,  and  these  bags  he  carried  in 
a  leather  pouch,  which  was  supplied  by  the  Postmaster-General.  At  Bratton  it  was 
his  duty  to  open  the  Great  Chevril  bag,  in  order  that  the  Bratton  Postmaster  might 
mark  on  the  time  bill  the  time  of  his  arrival.  The  Postmaster  at  Great  Chevril 
had  no  power  to  issue  money  orders,  and  the  nearest  post-office  at  whidi  they  could 
be  obtained  was  Westbury.  It  was  no  part  of  the  duty  of  the  Postmaster  at  Great 
Chevril  to  procure  money  orders  from  Westbury,  or  tn  forward  instructions  to  the 
Postmistress  at  Westbury  respecting  them.  M.  Sawyer,  residing  at  Great  Chevril, 
and  wishing  to  remit  £5  to  H.  Osman  of  Melksham,  and  the  like  sum  to  J. 
Rawlins  of  Trowbridge,  directed  an  envelope  to  each,  which  he  sent,  together  with 
two  £5  notes,  to  the  Postmaster  at  Great  Chevril,  with  a  written  request  that  he 
would  send  them  by  the  prisoner,  and  desire  the  Postmistress  at  Westbury  to  make 
out  two  money  orders  for  £5  each,  and  forward  them  in  the  envelopes  which  he 
had  sent.  When  the  prisoner  called  at  the  Great  Chevril  poetoffioe  in  the  after- 
noon for  the  letters,  the  wife  of  the  Postmaster  told  him  that  Mr.  Sawyer  had  sent 
two  envelopes  and  two  £5  notes,  and  some  written  instructions  to  be  taken  to  West- 
bury, and  asked  whether  he  would  put  them  in  his  pocket,  or  have  them  put  in 
the  bag  with  the  letters.  *He  requested  her  to  put  them  in  the  bag,  which  she  did, 
and  tied  the  bag  as  usual.  The  prisoner  put  the  bag  in  his  pouch.  On  his  arrival 
at  Westbury  he  pretended  that  he  had  lost  the  Great  Chevril  bag;  went  away  as  if 
to  look  for  it;  returned,  and  then  produced  the  bag  untied,  with  all  the  letters  that 
had  been  placed  in  it,  and  the  two  envelopes,  but  not  the  two  £5  notes.  The  jury 
found  the  prisoner  guilty,  but  added  that  he  had  no  intention  to  steal  the  notes 
when  they  were  given  to  him  by  the  wife  of  the  Postmaster  at  Great  Chevril ;  and, 
upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that  the  taking  of 
the  notes  by  the  prisoner,  uoder  the  circumstances,  did  not  amount  to  larceny.(/) 

The  privity  of  a  contract  may  be  determined  before  its  regular  completion  by 
the  tortious  acts  of  the  bailee. 

A.  delivers  the  key  of  his  chamber  to  B.,  who  unlocks  the  chamber  and  takes 
the  goods  of  A.  with  intent  to  steal  them ;  this  has  been  holden  to  be  felony,  for 
the  reason  that  the  goods  were  not  delivered  to  B.  but  taken  by  him ;  a  judgment 
which  appears  to  have  proceeded  upon  the  ground  that,  by  the  delivery  of  r4c243 
the*  key  in  this  case,  it  was  not  in  the  contemplation  of  the  parties  to  make  ^ 

(/)  Supra. 

(k)  Reg.  V,  Davies,  Dears.  C.  C.  640. 

(I)  Reg.  V.  Glass,  1  Deo.  C.  C.  215 ;  2  0.  A  K.  395  (61  E.  C.  L.  R.}.  This  case  was  not 
argued. 
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a  delivery  of  the  goods  contained  in  the  room.(ni)  Bat  supposing  the  key  to  have 
been  dehvered  for  the  purpose  of  entrusting  the  party  with  the  care  of  the  goods, 
still,  according  to  a  very  good  opinion,  the  taking  of  the  goods  out  of  the  room, 
with  a  felonious  intent,  might  have  been  felony ;  on  the  ground  that,  by  the  act  of 
taking  the  goods  with  such  an  intent  out  of  the  room  in  which  they  were  intended 
to  remain  for  safe  custody,  the  privity  of  the  contract  would  have  been  determined 
in  the  same  manner  as  if  they  had  been  delivered  in  a  box,  and  taken  out  of  it 
afterwards,  (n) 

Upon  the  same  principle  of  a  determination  of  the  privity  of  contract  by  a  tortious 
act  of  the  bailee,  it  has  been  hoiden,  that  if  a  carrier  open  a  pack  and  take  out  part 
of  the  goods,  or  a  weaver  take  part  of  the  silk  which  he  has  received  to  work,  or  a 
miller  take  part  of  the  corn  which  has  been  delivered  to  him  to  grind,  such  takings, 
if  with  a  fblonious  intent,  will  be  felony.(o)  And  in  a  more  reoent  case,  it  was  held 
that  where  a  warehouseman  took  all  the  wheat  out  of  certain  bags  which  had  been 
delivered  to  him  for  safe  custody,  and  disposed  of  it,  he  was  guilty  of  larceny. 
The  prisoner  had  received  forty  bags  of  wheat  to  keep  in  his  warehouse  for  one 
Neale ;  having  no  authority  to  sell,  or  to  show  samples ;  he  emptied  eight  of  the 
bags,  and  sold  the  wheat  they  contained,  and  aflerwanis  filled  the  nags  with  inferior 
wheat ;  but  as  it  did  not  appear  that  he  had  taken  less  than  the  whole  of  any  one 
bag,  the  point  was  saved,  whether  any  larceny  h  id  been  committed,  and  the  judges 
were  unanimous  that  this  was  a  larceny,  and  that  taking  the  whole  out  of  any  one 
bag,  was  not  less  a  larceny  than  taking  a  part.(  jo) 

With  respect,  however,  to  a  conversion  of  goods  by  a  carrier,  a  notable  distinction 
should  be  observed,  namely,  that  though  if  a  carrier,  to  whom  a  package  of  goods 
is  delivered  to  take  to  a  certain  place,  open  the  package  and  take  out  part  of  the 
goods,  it  will  be  a  felonious  taking;  yet  it  will  be  no  felony  if  he  take  away  the 
whole  package.(9)  The  doctrine  seems  indeed  to  savour  a  little  of  contradiction,(r) 
and  has  been  considered  as  standing  more  upon  positive  law  not  at  this  time  to  be 
questioned  than  sound  reasoning.(s)  The  distinction  appears  to  have  proceeded 
upon  the  ground  that  the  act  of  breaking  the  package  is  an  act  of  trespass  in  the 
carrier,  by  which  the  privity  of  contract  is  determined ;  whereas,  if  there  be  no 
breaking  of  the  package,  no  severance  of  part  of  the  commodity  from  the  rest  by 
the  carrier,  but  the  whole  of  it  be  parted  with  by  him  in  the  state  in  which  it  was 
MAA-i  ^delivered  to  his  hands,  there  will  be  nothing  which  will  amount  to  a  trespass 
-■  while  the  package  remains  in  his  possession.  And,  if  this  be  the  true  prin- 
ciple of  the  distinction,  it  does  not  seem  to  make  any  difference,  where  there  is  such 
a  breaking  of  the  package,  whether  the  carrier  take  the  whole  or  a  part  only  of  its 
contents.(f) 

It  should  be  mentioned,  that  in  a  book  of  high  authority  a  different  principle  is 
assigned  for  this  distinction,  namely,  that  the  subsequent  act  of  the  carrier,  in 
opening  the  goods  and  disposing  of  them  to  his  own  use,  ^'  dedareth  that  his  intent 
originally  was  not  to  take  the  goods  upon  the  agreement  and  contract  of  the  party, 
but  only  with  a  design  of  stealing  them.'Vu)  But  it  is  well  observed,  that  though 
such  previous  intent  may  appear  fix)m  the  evidence  in  particular  cases ;  yet,  if  it 
were  to  be  inferred  from  the  mere  fact  of  the  carrier's  embezzling  the  goods,  there 
would  be  an  end  of  the  distinction  itself;  for  if  the  taking  of  goods  out  of  the 

(m)  1  Hale  505.  (n)  2  East  P.  G.  c.  16,  s.  Ill,  p.  685. 

[o)  3  Inst.  107,  108 ;  1  Hale  505 ;  1  Hawk.  P.  C.  c.  33,  8.  4. 

>)  Rex  V,  Brazier,  Mich.  T.  1817,  MS.,  Bayley,  J.,  and  R.  k  R.  337. 

[q)  3  Inst.  107.  See  particularly  Year  Book,  13  Edw.  4,  p.  9,  pi.  5  j  I  Hale  504 ;  1  Hawk. 
P.  C.  c.  33,  s.  2,  4. 

(r)  See  Kel.  83,  where  the  learned  reporter  says,  "  I  maryel  at  the  case  pat  13  Ed.  4,  9  b, 
that  if  a  carrier  have  a  tun  of  wine  delivered  to  him  to  carry  to  such  a  place,  and  he  never 
carry  it,  but  sell  it  all,  this  is  no  felony ;  but  if  he  draw  part  of  it  out,  above  the  value  of 
twelvepence,  this  is  felony.  I  do  not  see  why  the  disposing  of  the  whole  should  not  be 
felony  also."  As  to  the  part  of  this  passage — '*  above  the  value  of  twelvepence,"  there 
seems  to  be  no  reason  why,  if  a  taking  to  that  amount  would  have  been  grand  larceny,  a 
taking  to  the  value  of  twelvepence,  or  under,  might  not  have  been  petit  larcenj. 

(«)  2  East  P.  0.  c.  16,  8.  115,  p.  695.  {t)  2  East  P.  C.  c.  16,  s.  115,  p.  697. 

(u)  Kel.  82. 
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package  be  evidence  of  the  carrier's  haviag  origiDally  intended  to  take  the  goods, 
not  upon  the  agreement,  bat  with  intent  to  steal  them,  d  fortiori  the  taking  the 
whole  package  of  goods,  whether  broken  or  not,  and  converting  it,  must  be  evidence 
of  such  intent. (27) 

It  will  be  material,  therefore,  in  cases  where  goods  are  charged  to  have  been 
stolen  by  a  carrier,  to  show  that  the  package  in  which  they  were  contained  was 
broken  or  opened  by  him ;  but  what  will  amount  to  sufficient  evidence  of  that  fact 
will  depend  of  course  upon  the  circumstances  of  each  particular  case,  and  will  be 
peculiarly  within  the  province  of  the  jury  to  determine.  In  a  case  where  a  woman 
had  entrusted  a  porter  to  carry  a  bundle  for  her  to  Wapping,  and  went  with  the 
porter,  and  in  going  to  the  place  the  porter  ran  away  with  the  bundle,  which  was 
lost;  it  is  reported  that  a  very  learned  judge,  after  telling  the  jury  that  if  they 
thought  that  the  porter  opened  the  handle  and  took  out  the  goods  it  was  felony, 
and  they  ought  to  find  him  guilty,  further  declared  it  to  be  his  opinion,  that  the 
facts,  as  they  have  been  above  stated,  were  evidence  of  his  having  opened  the 
bundle  and  taken  out  the  goods.^u?)  But  it  has  been  doubted,  with  great  propriety, 
whether  upon  the  facts,  as  thus  stated,  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  the  porter  opened  the  bundle,  and  took  out  the  goods  ;(x)  and 
there  certainly  seem  to  be  better  grounds  upon  which  this  case  might  have  been 
decided.(y) 

In  a  modem  case  it  was  held,  that  the  master  and  owner  of  a  ship  disposing  of 
some  of  the  goods  delivered  him  to  carry,  was  not  guilty  of  larceny,  as  it  did  not 
appear  that  he  took  the  goods  out  of  their  packages.  The  prisoner  received  280 
casks  of  butter,  to  carry  in  a  ship  of  which  he  was  the  master  and  owner;  on  the 
^voyage  he  made  a  false  protest,  stating  that  he  had  been  ibrced  to  throw  rMAp^ 
overboard  several  casks;  and  he  had  in  fact  stopped  at  Cowes  and  disposed  ^ 
of  thirteen  casks  at  that  place.  The  indictment  contained  one  count  upon  the  24 
Qeo.  2,  c.  45,  and  another  for  a  larceny  at  common  law;  but  upon  a  case  reserved, 
the  judges  held  it  to  be  no  larceny,  either  at  common  law  or  under  the  8tatute.(2;) 

If  a  person  employed  to  carry  goods  for  hire  to  one  person,  deliver  them  fraud- 
ulently to  another,  but  does  not  break  bulk,  this  is  not  larceny,  although  the  person 
be  not  a  common  carrier,  but  was  only  eojployed  in  the  particular  instance.  Upon 
an  indictment  against  Fletcher  and  Mellor  for  stealing  various  articles,  the  prose- 
cutor stated  that  the  goods  were  packed  up  m  four  packages,  and  that  he  directed 
the  prisoners  to  carry  them  to  the  boose  of  Fletcher's  lather,  who  was  to  keep 
them  safe  for  his  use.  The  goods  were  to  be  conveyed  in  the  prosecutor's  cart,  but 
the  horse  belonged  to  Fletcher.  The  prisoners  were  neither  of  them  the  servants 
of  the  prosecutor,  but  were  to  be  paid  for  their  trouble.  The  packages  were  not 
taken  to  Flet-cher's  father's,  and  some  of  the  goods  were  found  loose  in  the  house 
of  one  Beardmore.  Patteson,  J.,  "  There  is  no  evidence  that  the  packages  were 
opened  while  the  goods  were  in  the  possession  of  the  prisoners,  and  a  carrier 
cannot  be  convicted  of  larceny  unless  he  breaks  bulk."  It  was  then  urged  for  the 
prosecution  that  the  prisoners  were  not  carriers ;  but  were  merely  employed  in  this 
particular  instance.  Patteson,  J.,  '*  I'hey  carried  for  hire.  It  was  proved  that  they 
were  to  be  paid  for  taking  these  goods.  There  is  the  case  of  a  captain  of  a  ship, 
which  is  a  very  strong  authority  on  this  point.  The  prisoners  musit  be  acquit- 
ted.(a)     ^o  where  on  an  indictment  for  stealing  a  truss  of  hay,  it  appeared  that 

(«)  2  East  P.  G.  c.  16,  8.  115,  p.  696,  697. 

\w)  Anon.,  tor.  Holt,  G.  J.,  0.  B.  1701 ;  2  Ba»t  P.  G.  c.  16,  8.  115,  p.  697 ,'  I  Leach  415, 
note  (a). 

(2)  2  Eaat  P.  C.  c.  16,  s.  115,  p.  696,  697.  ' 

\y)  It  is  stated  to  have  been  suggested  in  2  MS.  Sum.  235,  that  a  groand  for  the  deter- 
mioatioa  in  this  case  might  have  been,  that  all  the  circumstances  of  it  showed  that  the 
porter  look  the  bundle  at  first  with  intent  to  steal  it;  and  also  to  have  been  suggested  by 
some  of  the  judges,  in  the  argument  on  Pear's  case  {anit^  p.  230),  that  the  bundle,  though 
delivered,  being  intended  to  continue  in  the  owner's  presence,  was,  in  point  of  law,  in  ber 
possession :  2  East  P.  G.  c.  16,  s.  115,  p.  698. 

(f)  Rex  V.  Madox,  MS.,  Bayley,  J.,  and  R.  k  R.  92. 

(a)  Rex  V.  Fletcher,  4  G  &  P.  545  n9  fi.  G.  L.  R  ),  and  MS.,  G.  S.  G.  Patteson,  J., 
added,  '*  If  the  horse  had  belonged  to  the  prosecutor,  I  should  have  thought  differently." 
HSS.,  G.  S.  O. 
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Cheatle  had  sent  three  irnsses  of  bay  consigned  to  Bayliss  by  the  prisoner's  cart, 
and  that  the  prisoner  had  taken  away  one  of  the  trusses,  which  was  found  in  his 
possession,  but  not  broken  up;  Park,  J.,  said,  ^'This  is  no  larceny,  as  the  prisoner 
did  not  break  up  the  truss." (6) 

Upon  an  indicttnent  for  stealing  three  staves  of  wood  it  appeared  that  the  'prose- 
cutor, who  was  the  owner  of  a  vessel  laden  with  timber,  employed  the  prisoner,  who 
had  a  boat,  to  carry  the  staves  in  question,  as  well  as  other  staves,  ashore  in  that 
boat;  the  boat  was  manned  principally  by  the  prosecutor's  men,  but  was  under  the 
entire  control  of  the  prisoner ;  the  prisoner  never  landed  two  of  the  staves,  and  con- 
cealed them  iu  the  bottom  of  his  boat  under  some  nets ;  and  one  of  the  staves 
which  he  landed  he  carried  to  his  mother's  house ;  it  was  objected  that  the  prisoner 
was  bailee  of  the  staves  and  could  not  be  guilty  of  larceny,  unless  he  broke  bulk : 
it  was  replied,  that  this  was  a  mere  charge  and  not  a  bailment,  as  the  servants  of 
the  owner  were  present  during  the  transit  of  the  staves ;  but  that  even  if  it  were  a 
bailment,  yet  as  the  staves  were  delivered  to  the  prisoner  all  together,  the  separa- 
ting one  from  the  rest,  and  carrying  that  one  to  a  different  place,  was  equivalent  to 
breaking  bulk.  Patteson,  J.,  ^'  I  think  that  this  was  a  case  of  bailment,  although 
*2461  ^^^  prosecutor's  servants  were  *on  board,  because  they  were  there  under  the 
-'  prisoner's  control.  That  being  so,  if  the  prisoner  had  not  taken  the  staves 
out  of  the  boat,  the  mere  non-delivery  of  them  would  not  have  amounted  to  larceny; 
but  the  prisoner  separating  one  of  the  articles  from  the  rest,  and  taking  it  to  a  place 
different  from  that  of  its  destination,  was,  if  he  did  it  with  intent  to  appropriate  it 
to  his  own  use,  equivalent  to  breaking  bulk ;  and  therefore,  would  be  sufficient  to 
constitute  a  larceny.  I  shall  leave  it  to  the  jury  to  say,  whether  the  prisoner  re- 
moved the  stave  to  his  mother's  with  intent  to  convert  it  to  his  own  use."(c) 

The  prisoner  was  employed  by  a  tailor  to  sell  clothes  for  him  about  the  country ; 
the  tailor  fixed  the  price  of  every  article,  and  the  prisoner  was  entrusted  to  sell 
them  at  that  fixed  price,  and  when  he  had  done  so,  he  was  to  bring  back  the  money 
and  the  remainder  of  the  clothes  unsold,  and  was  to  have  three  shillings  in  the 
pound  for  his  trouble.  He  took  away  a  parcel  of  clothes  on  these  terms,  and  instead 
of  disposing  of  them  according  to  the  above  arrangement,  he  fraudulently  pawned  a 
portion  of  them  for  his  own  benefit,  and  afterwards  fraudulently  appropriated  the 
residue  to  his  own  use.  Alderson,  B.,  directed  the  jury  that  the  original  bailment 
of  the  goods  was  determined  by  the  prisoner's  unlawful  act  in  pawning  part  of 
them,  and  that  the  subsequent  fraudulent  appropriation  of  the  residue  would,  in 
point  of  law,  amount  to  larceny ;  and,  on  a  case  reserved,  it  was  held  that  this  direc- 
tion was  right.  The  case  must  be  considered  as  though  it  was  a  single  bailment. 
If  there  had  been  several  bailments,  then  the  wrongful  dealing  with  one  of  the 
articles  so  bailed  would  not  affect  the  case  as  to  any  other  article.  But  it  makes  no 
difference  that  in  one  parcel  there  were  several  articles.(cO 

Upon  an  indictment  for  stealing  two  half  sovereigns,  it  appeared  that  the  prose- 
cutrix asked  the  prisoner,  who  was  not  her  servant,  but  only  a  casual  acquaintance, 
to  put  a  letter  in  the  post  for  her,  telling  her  at  the  same  time  that  it  contained  two 
half  sovereigiis,  for  the  purpose  of  paying  a  bill ;  the  prisoner  abstracted  the  money 
by  breaking  the  seal  of  the  letter  before  she  put  it  in  the  post ;  Mirehouse,  G.  ij. 
(after  consulting  Gaselee,  J.),  said  that  in  his  opinion,  and  in  that  of  the  learned 
judge,  it  was  larceny.(e)  So  where  on  an  indictment  for  stealing  bank-notes,  it  ap- 
peared that  the  prosecutor  gave  the  prisoner,  who  was  not  his  servant,  a  paroel  con- 
taining the  notes  to  take  to  the  Bull  and  Mouth  Inn,  to  be  sent  to  Nottingham, 
and  the  paroel  arrived,  but  without  the  notes  in  it,  and  two  of  the  notes  were  after- 
wards found  at  the  prisoner's  lodgings.  It  was  contended  for  the  prisoner,  that  as 
he  was  not  the  servant  of  the  prosecutor,  there  was  no  trespass,  and  therefore,  there 
was  no  larceny,  and  that  the  cases  as  to  breaking  bulk  were  all  cases  of  carriers ; 

(b)  Rex  V.  Pratley,  6  C.  ft  P.  533  (24  B.  0.  L.  R.). 

(c)  Rex  V.  Howell,  7  C.  A  P.  326  (32  B.  C.  L.  R.). 

(d)  Reg.  V.  Peyser,  2  Den.  G.  G.  233.     It  is  not  stated  what  articles  the  prisoner  was 
alleged  to  have  stolen. 

(c)  R«x  0.  Jones,  7  0.  ft  P.  151  (32  B.  C.  L.  R.). 
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but  the  Court  were  of  a  contrary  opinion,  and  held  that  as  the  parcel  mnst  have 
been  opened  and  the  notes  abstracted,  it  did  amount  to  larcenj-C/) 

III.  We  DOW  come  to  the  new  enactment  respecting  bailees,  *who  fraud-  r^An 
ulentlj  dispose  of  the  property  entrosted  to  them.  By  the  24  &  25  Y iot.  c.  ^ 
96,  8.  3,  ''  Whosoever,  being  a  bailee  of  any  chattel,  money,  or  valuable  security , 
shall  fraudulently  take  or  convert  the  same  to  his  own  use  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not  break  bulk  or  otherwise  deter- 
mine the  bailment,  shall  be  guilty  of  larceny,  and.  may  he  contncted  thereof  vpon  an 
inJictment  for  larceny  ;  but  this  section  shall  not  extend  to  any  offence  pwnithahle  on 
summary  conviction.'Xg) 

The  object  of  this  clause  was  simply  to  make  those  oases  larceny,  where  the  gen- 
eral property  in  the  thing  delivered  was  never  intended  to  be  parted  with  at  all, 
but  only  the  possession;  where,  in  fact,  the  owner  delivered  the  property  to  another 
under  such  circumstances  as  to  deprive  himself  of  the  possession  for  some  time, 
whether  certain  or  uncertain,  and  whether  longer  or  shorter,  at  the  expiration  or 
determination  of  which  time  the  very  same  thing  that  had  been  so  delivered  was  to 
be  restored  to  the  owner  or  delivered  to  some  one  else.  In  order,  therefore,  to 
bring  a  case  within  this  clause,  in  addition  to  the  fraudulent  disposal  of  the  pro- 
perty, it  must  be  proved,  1st,  that  there  was  such  a  delivery  of  the  property  as  to 
divest  the  owner  of  the  possession,  and  vest  it  in  the  prisoner  for  some  time ;  2dly, 
that  at  the  expiration  or  determination  of  that  time,  the  identical  same  property 
was  to  be  restored  to  the  owner  or  delivered  to  some  one  else.  Proof  of  these  facts 
will  be  all  that  is  necessary  under  this  clause. 

Where  a  oount  charged  the  prisoner  with  larceny  of  money  as  a  bailee,  and  it 
appeared  that  the  prosecutor  had  employed  him  to  collect  outstanding  debts,  and  in 
the  coarse  of  this  employment  the  prisoner  received  the  sums  in  question ;  it  was 
held  that  die  count  was  not  proved,  because  a  person  who  received  money  on  behalf 
of  another  did  not  thereby  become  a  bailee  of  the  money,  not  being  bound  to  hand 
over  the  particular  money  which  he  had  received.(A) 

On  an  indictment  for  larceny  as  a  bailee  it  appeared  that  the  prisoner  borrowed 
a  coat  from  the  prosecutor,  with  whom  he  lodged,  for  a  day,  and  returned  it. 
Three  days  afterwards  he  took  it  without  the  prosecutor's  permission,  and  was  seen 
wearing  it  by  him,  and  he  again  gave  him  permission  to  wear  it  for  the  day.  Some 
few  days  afterwards  he  left  the  town,  and  was  found  wearing  the  coat  on  board  a 
ship  bound  for  Australia.  Martin,  B.,  stopped  the  case,  stating  that  in  his  opinion 
there  was  no  evidence  of  a  conversion.  There  are  many  instances  of  conversion 
sufficient  to  maintain  an  action  of  trover,  which  would  not  be  sufficient  to  support 
a  conviction  under  this  statute ;  the  determination  of  the  bailment  must  be  some- 
Uiing  analogous  to  larceny,  and  some  act  must  be  done  inconsistent  with  the  pur- 
jK)6es  of  the  bailment.  As,  for  instance,  in  the  case  of  a  baUment  of  an  article  of 
silver  for  use,  melting  it  would  be  evidence  of  conversion.  So  when  money  or  a 
negotiable  security  is  bailed  to  a  person  for  safe  keeping,  if  he  spend  the  money  or 
convert  the  security  he  is  guilty  of  a  conversion  within  this  statute.  The  prosecu- 
tion ought  to  find  some  definite  time  at  which  the  offence  was  committed ;  the 
taking  the  coat  on  board  ship  was  subsequent  to  the  prisoner's  going  on  board  him- 

(/)  Re?-  V.  Jeukins,  9  C.  ft  P.  38  (38  E.  G.  L.  R.),  Carney,  B.,  and  Bosanquet,  J.  See 
Reg.  9.  Heath,  ante,  p.  207. 

(y)  This  clause  is  taken  from  the  20  ft  21  Vict.  c.  64,  s.  4,  the  first  words  in  italics  being 
sabititated  for  "  property."  Although  there  is  no  doubt  that  a  person  might  hare  been 
conricted  of  any  offence  within  this  clause  on  a  common  indictment  for  larceny,  Reg.  v. 
Haigh,  7  Cox  C.  C.  403,  as  it  expressly  enacts  that  the  offender  **  shall  be  guilty  of  lar- 
ceny,'* yet  to  prevent  all  doubt,  it  is  provided  that  the  offender  may  be  convicted  on  an 
indictment  for  larceny.  In  Reg.  v.  Holman,  L.  ft  C.  177,  a  doubt  was  raised  whether  a 
count  for  embeszlement  and  a  count  for  larceny  as  a  bailee  could  be  joined ;  but  the 
prosecutor  having  elected  to  proceed  on  the  latter  count,  the  conviction  was  held  right. 
It  is  plain  there  is  no  objection  to  the  joinder  of  counts  for  embezzlement  and  larceny  as 
a  servant,  and  on  the  latter  count  there  might  be  a  conviction  of  larceny  as  a  bailee. 
The  proviso  was  introduced  to  prevent  the  clause  applying  to  the  cases  of  persons  em- 
ployed in  the  eilk,  woollen,  and  other  manufactures,  who  dispose  of  goods  entrusted  to 
them,  and  are  liable  to  be  summarily  convicted  under  sundry  statutes. 

(A)  Reg.  0.  Uoare,  1  F.  ft  F.  647,  Wightman,  J  ,  ft  Pollock,  C.  B, 
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self.(AA)  If  this  case  is  correctly  reported,  it  deserves  reconsideration.  The  words 
are  *'  tuke  or  convert  the  same  to  his  own  ose,  &c."  The  clunse  therefore  does  not 
require  a  conversion,  hut  was  studiously  framed  to  avoid  the  necessity  of  proving 
one.  The  evidence  was  sufficient  to  go  to  the  jury  that  the  prisoner  took  the  coat 
on  hoard  for  his  own  use  with  intent  permanently  to  deprive  the  owner  of  it ;  and 
such  a  case  seems  clearly  within  the  statute.  Besides,  the  case  ought  to  have  heen 
lefl  to  the  jury  to  say  whether  he  did  not  return  the  coat  to  the  prosecutor's  house 
ailer  the  end  of  the  last  bailment  for  a  day.  If  so  the  case  was  simply  one  of 
larceny. 

Where  the  prisoner  was  indicted  for  stealing  sheep,  and  the  prosecutor  had  de- 
livered the  sheep  to  the  prisoner  to  keep,  and  he  had  afterwards  sold  them,  and  for 
some  time  concealed  the  sale ;  and  the  defence  was  that  the  prisoner  had,  or  sup- 
posed he  had,  authority  from  the  prosecutor  to  sell  the  sheep ;  Erie,  C.  J.,  told  the 
jury  that,  ^*  if  the  prisoner  sold  the  sheep  without  any  authority  and  without  any 
reason  to  suppose  that  he  had  authority  to  sell  them,  then  he  was  guilty ;  other- 
wise, not  so  j'  and  left  it  to  them  to  say  whether  he  had  any  reason  to  suppose  he 
had  such  authority.(t'i) 

The  first  count  charged  the  prisoner  as  a  bailee  with  stealing  £18  3«.  9df.,  the 
second  with  simple  larceny,  and  it  appeared  that  the  sum  of  £18  3«.  ^d.  collected 
in  a  church  for  the  benefit  of  the  Church  Missionary  Society  was  handed  to  the 
vicar,  and  paid  by  him  into  his  own  bank;  but  in  consequence  of  a  conversatinn 
with  the  prisoner,  who  was  the  curate,  in  which  he  advised  that  it  should  be  with- 
MAQ-\  drawn,  and  placed  in  the  savings'  bank,  where  '^interest  would  be  obtained, 
^  and  stated  that  he  would  place  it  in  the  savings'  bank,  the  vicar  gave  him  a 
check  for  the  amount,  which  the  prisoner  cashed  at  the  bank  ;  but  the  money  was 
never  paid  into  the  savings'  bank.  The  money  was  not  payable  to  the  Society  in 
London  until  some  time  after  the  prisoner  was  apprehended.  The  prisoner  acted 
as  secretary  and  treasurer  of  a  local  society  in  connection  with  that  in  Loudon. 
The  vicar  had  not  acted  as  treasurer.  Willes,  J.,  ^'  The  prisoner  is  charged  with 
larceny  as  a  bailee,  but  he  was  the  acting  treasurer  of  the  society,  and  as  such  it 
was  his  duty  to  deposit  or  invest  the  moneys  received,  and  he  was  not  required  to 
pay  over  the  specific  coins  that  came  into  his  hands,  which  is  Cbsential  to  a  bail- 
ment. Nor  could  the  count  for  larceny  be  sustained,  because  the  prisoner  was  not 
a  servant,  and  the  first  possession  of  the  money  was  a  lawful  one.  He  was  only 
civilly  liable  for  his  default."(t) 

The  prisoner  was  indicted  for  larceny  as  bailee  of  £2  14<.  Icf ,  the  property  of  J. 
Farrell,  and  it  appeared  that  the  prisoner  and  one  Shaw  started  a  money  club,  and 
succeeded  in  getting  a  number  of  members,  of  whom  the  prosecutor  was  one.  The 
club  was  not  enroUed ;  Shaw  was  secretary,  and  the  prisoner  treasurer,  and  they 
and  one  Bellhouse  were  the  committee  of  management.  Each  member  had  to  de- 
posit a  weekly  sum,  and  any  member  omitting  to  do  so  was  subject  to  a  small  fine; 
the  odd  halfpence  to  be  expended,  1st,  on  a  feast  at  the  end  of  the  year;  and  2d, 
in  payment  of  the  services  of  Shaw,  the  prisoner,  and  Bellhouse.  The  prisoner 
alone  had  the  custody  of  all  the  moneys  paid  in  by  members,  and  had  authority  to 
lend,  out  of  the  club  money  in  his  hands,  to  members  under  certain  conditions, 
and  several  sums  had  been  so  lent.  On  a  certain  day  the  club  money,  which 
amounted  to  £39  13«.  Ic/.,  was  to  have  been  distributed  among  the  members  in  this 
way.  Each  member  was  to  receive  back  the  exact  amount  he  had  paid  in,  less  the 
odd  halfpence  and  the  amount  of  his  fines,  if  any ;  he  was  also  to  receive,  in  addi- 
tion to  the  sum  he  had  deposited,  an  equal  share  of  the  total  amount  arising  froai 
fines  and  from  interest  on  loans.  The  sum  of  £2  14«.  Id,  laid  in  the  indictment 
was  the  exact  amount  paid  by  J.  Farrell  into  the  prisoner's  hands,  no  part  of  it 
being  made  up  of  interest  or  fines.  On  the  day  the  distribution  was  to  have  taken 
place,  the  prisoner  told  Shaw  that  his  house  had  been  robbed  of  the  money  belong- 

(hh)  Reg.  V.  Jackson,  9  Cox  C.  C.  506.  (tt)  Reg.  v.  Leppard,  4  F.  ft  F.  51. 

(t)  Reg.  V.  Garrett,  8  Cox  C.  C.  366,  Willes,  J.,  said  that  Byles,  J.,  and  himself  had  prp- 
vioaely  decided  in  the  same  way  in  a  similar  case  There  was  no  bailment  either  of  the 
check  or  money  in  this  case:  for  neither  was  intended  to  be  returned  in  specie,  and  the 
property  in  both  was  parted  with  at  the  time  of  the  delivery  to  the  prisoner. 
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ing  to  the  club;  bnt  there  was  evidence  to  prove  that  the  prifloner  had  fraudulently 
disposed  of  the  money.  It  was  objected  that  the  prisoner  was  not  a  bailee  within 
the  20  &  21  Vict,  c,  54,  s.  4,  as  he  was  not  bound  to  return  the  particular  coins  he 
had  received ;  and,  upon  a  case  reserved,  it  was  held  that  the  word  bailment  in  the 
Act  must  be  understood  in  its  legal  acceptation,  viz.,  a  deposit  of  something  to  be 
returned  in  specie,  and  did  not  apply  to  the  receipt  of  money  with  an  obligation  to 
return  the  amount  where  there  is  no  obligation  to  return  the  identical  coin.  The 
present  ease  is  not  a  ^bailment  of  the  ordinary  kind,  and  so  not  within  the  r-MAq 
statute,  which  must  be  construed  in  the  usual  way.(y)  ^ 

Where  the  prisoner,  who  was  a  trustee  of  a  friendly  society,  was  appointed  by  a 
resolution  of  the  society  to  receive  money  firom  the  treasurer,  and  to  carry  it  to  the 
bank ;  and  he  received  the  money  from  the  treasurer's  clerk,  but  applied  it  to  his 
own  purposes  instead  of  taking  it  to  the  bank ;  it  was  held  that  he  could  not  be 
convicted  of  larceny  of  the  money  as  a  bailee. (A;) 

Where  the  prisoner  represented  that  he  was  selling  horses  for  another  person, 
and  had  no  authority  to  sell  them  for  less  than  £135,  and  obtained  that  sum  for 
them,  and  it  appeared  that  he  had  bought  the  horses  for  £110,  though  he  repre- 
sented that  he  was  to  pay  £135  for  them ;  it  was  contended  that  if  a  person  by  a 
false  statement  induces  another  to  entrust  him  with  property  to  be  given  to  a  third 
person,  he  was  not  the  Icma  a  bailee;  for  he  could  not  take  advantage  of  his  own 
fraud ;  it  was  answered,  that  to  constitute  a  bailment  there  must  be  a  delivery  of  a 
thing  in  trust  for  some  special  object  or  purpose,  and,  upon  a  contract,  express  or 
implied f  to  conform  to  the  object  or  purpose  of  the  trust ;  and  that  the  prisoner 
was  not  a  bailee  for  the  purchaser,  of  the  excess  over  the  £110 ;  for  the  purchaser 
paid  away  that  money,  never  expecting  it  to  be  returned ;  and  the  prisoner  could 
not  be  a  bailee  of  that  sum  for  the  vendor ;  and  it  was  held  that  there  was  no 
bailment  in  this  case.(^) 

Where  the  prisoner,  a  carrier,  was  employed  by  the  prosecutor^  and  he  oommis- 
sioned  the  prisoner  to  purchase  for  hitn  a  hundred-weight  of  sugar  from  a  grocer, 
and  to  bring  it  home,  giving  him  the  money  to  pay  for  it;  and  he  obtained  and 
duly  delivered  the  sugar,  but  had  not  paid  the  money,  and  when  asked  about  it  said 
he  had  lost  it ;  Erie,  J.,  told  the  jury  that  if  the  prisoner  had  appropriated  the 
money  to  his  own  use,  and  he  did  so  fraudulently,  then  he  would  be  guilty  of  larceny 
under  the  20  k  21  Vict.  c.  54,.  s.  4,  even  although  at  the  time  he  so  appropriated 
it,  he  might  have  hoped  or  expeoted  that  he  would  be  able  to  repay  it ;  but  if  they 
thought  he  had  lost  it,  or  that  he  had  not  appropriated  it  fraudulently,  they  must 
acquit  him.(m) 

The  first  count  charged  the  prisoner  under  the  20  &  21  Vict.  c.  54,  with  larceny 
as  a  bailee ;  the  second  with  simple  larceny.  The  prisoner  lived  with  her  husband, 
and  they  took  in  lodgers,  but  she  exclusively  attended  to  them,  made  the  contracts 
with,  and  received  the  payments  from,  them  The  prosecutor  lodged  with  them, 
and  had  in  his  bedroom  a  box,  in  which  he  kept  a  smaller  box,  in  which  he  had 
£45 ;  the  smaller  box  was  locked,  and  the  key  placed  in  a  drawer  within  the  larger 
box.  Going  to  another  part  of  the  country  to  work,  he  locked  up  *the  larger  rM^ri 
box,  gave  the  key  to  the  prisoner,  who  knew  that  the  smaller  box  containing  *- 
the  £45  was  within  it,  and  requested  her  to  take  care  of  the  larger  box,  the  smaller 
box,  and  the  money  for  him  ;  which  she  promised  to  do,  and  took  the  whole  under 
her  charge  and  into  her  possession  so  far  as  by  law  she  could.  Her  husband  had 
nothing  to  do  with  the  transaction.     During  the  absence  of  the  prosecutor,  and 

(/)  Reg.  V.  Hassall,  L.  &  C.  &d.  During  the  argument,  Cockburn,  G.  J.,  said,  "A  bailee 
mast  return  either  the  article  received  or  something  into  which  it  has  been  converted  in 
accordance  with  the  terms  of  the  bailment." 

(k)  Reg.  p.  Loose,  Bell  C<  C.  239.    See  this  ease  more  fully  stated, /»o«<. 

(/)  Reg.  0.  Hunt,  8  Cox  C.  C.  495.  The  Recorder.  The  indictment  was  for  obtaining 
the  excess  over  the  £110  by  false  pretences.  It  is  not  stated  whether  the  prisoner  bought 
the  horses  before  or  after  the  sale  to  ihe  prosecutor.  The  Recorder  did  not.;Bvell  see  how 
there  could  be  a  bailment  where  there  was  fraud. 

(m)  Reg.  V.  WellSf  1  F.  &  F.  109.-   It  is  not  stated  whether  the  prisoner  was  directed  to 
pay  the  specific  money  he  received  to  the  grocer.     See  Reg.  v,  Buckwell,  alieu  Bucknell, 
L.  it  G.  371  ;  9  Law  T.  778,  pott^  Larceny  by  Servantt. 
VOL.  II. — 13 


250  Of  LarObny. — ^What  Goods  the  Subject  of      [book  iv. 

whilst  she  was  so  in  possession,  she  stole  the  money,  her  husband  being  perfectly 
innocent ;  and,  on  a  case  reserved  after  a  verdict  of  guilty,  it  was  contended  that  a 
bailment  was  a  contract,  and  that  the  prisoner,  beiDg  a  married  woman,  could  not 
contract  for  herself,  and  that  the  husband  was  the  bailee.  That  she  could  not  be 
convicted  of  larceny,  on  the  ground  that  she  broke  bulk,  for  that  neceBsarily 
imported  a  bailment.  But  it  was  held  that  either  she  was  a  bailee,  and  guilty  on  the 
first  count,  or  she  was  not  a  bailee,  and  then  she  was  guilty  on  the  second  couint.(n) 

Where  on  an  indictment  for  larceny,  the  prosecutor  proved  that  being  somewhat 
tipsy,  he  lay  on  the  ground,  partly  asleep,  and  while  in  that  state  saw  the  prisoner 
tflJce  his  watch  out  of  his  pocket,  which  he  took  no  steps  to  prevent,  believing  that 
the  prisoner,  with  whom  he  had  been  acquainted  for  some  time,  was  acting  solely 
from  friendly  motives ;  and  the  prisoner  afterwards  offered  the  watch  for  sale ;  it 
was  objected  that  there  was  no  trespass,  and  consequently  no  larceny ;  Crowder,  J., 
*'  This  evidence  would  not  support  a  charge  of  larceny  at  common  law,  but  the 
evidence  discloses  a  bailment  sufficient  to  bring  the  case  within  the  20  &  21  Vict. 
c.  54,  8.  4.  if  the  jury  are  satisfied  on  the  facts.''(o) 

Before  concluding  this  head,  it  is  necessary  to  observe  that  many  of  the  cases 
which  are  found  in  the  preceding  pages  will  fall  within  the  clause  as  to  bailees,  and 
it  must  not  be  assumed  that  any  case  does  not  fall  within  it,  because  it  has  not  been 
pointed  out,  by  note  or  otherwise,  that  it  does  fall  within  it.  It  was  thought 
better  to  save  the  space  which  would  have  been  occupied  by  pointing  out  every  case 
that  fell  within  that  clause,  and  to  leave  the  question  whether  any  particular  case 
falls  within  that  clause  until  the  case  arises,  and  the  more  so  as  the  law  of  bailment 
is  no  part  of  the  criminal  law. 

*2Rn   *'^^^'  ^^' — Qf  '^  Personal  Goods  in  reflect  of  which   the    Offence   of 
-*  Larceny  may  he  committed. 

In  pursuing  this  part  of  the  inquiry  respecting  the  offence  of  larceny,  there 
seem  to  be  three  points  which  more  particularly  require  consideration ;  I.  Whether 
the  goods  taken  were  in  any  way  part  of  the  freehold;  II.  Whether  they  con- 
sisted of  written  instruments)  and  III.  Whether  they  consisted  of  animals^  birds, 
or  fish. 

I.  By  the  common  law  larceny  oaonot  be  committed  of  things  which  savour  of 
the  realty,  and  are,  at  the  time  they  are  taken,  part  of  the  freehold  ;  whether  they 
be  of  the  substance  of  the  land,  as  lead,  or  other  mii^erals ;  of  the  products  of  the 
land,  as  trees,  corn,  grass,  apples,  or  other  fruits ;  or  things  affixed  to  the  land,  as 
buildings,  and  articles  such  as  lead,  &c.,  annexed  to  buildings.(a)  The  severance 
and  taking  of  things  of  this  description  is,  at  common  law,  only  a  trespass.*  One 
reason  for  which  doctrine  (though  it  does  not  apply  to  the  whole  of  the  articles 
which  have  been  enumerated)  is  siid  to  be,  that  things  which  are  a  part  of  the 

(fi)  Beg.  V,  Robson,  L.  k  C.  C.  93.  Martin,  B.,  was  of  opinion  she  was  a  bailee,  and  said 
there  was  a  late  case,  in  the  Common  Pleas,  in  which  it  was  held  that  a  contract  was  not 
essential  to  a  bailment,  and  that  it  was  immaterial  whether  there  was  a  Talld  contract  or 
not;  and  Pollock,  G.  B.,  was  disposed  to  be  of  the  same  opinion.  During  the  argument, 
Wightman,  J.,  said,  '^Suppose  she  had  taken  a  watch  left  by  a  lodger  on  his  table,  and 
bad  not  at  the  moment  the  intention  of  appropriating  it,  but  did  appropriate  it  subse- 
quently ;  would  she  not  be  within  the  statute  ?"  Some  of  the  Court  seem  to  have  thought 
that,  if  the  prisoner  was  not  a  bailee,  she  was  in  the  same  position  as  a  stranger,  and  as 
a  stranger  who  had  stolen  the  money  would  clearly  be  guilty  of  larceny,  so  was  the  pri- 
soner. This  case  overrules  Reg.  v.  Denmour,  8  Cox  C.  C.  440,  where  the  prisoners,  who 
were  husband  and  wife,  were  indicted  for  larceny  as  bailees  of  clothes.  The  prosecutrix 
bad  gone  to  their  house,  and  they  offered  to  take  care  of  her  clothes,  and  she  accepted 
their  offer.  Two  days  afterwards  she  demanded  her  clothes,  and  it  turned  out  that  some 
of  them  had  been  sold  and  some  pawned  by  the  wife  alone ;  and  Martin,  B.,  held  that  a 
wife  could  not  be  bailee,  and  the  husband  was  not  proved  to  have  taken  any  part  in  the 
alleged<c(»version,  and  directed  an  acquittal. 

(o)  Reg.  V.  Reeves,  5  Jurist  716. 

(a)  3  Inst.  ^09;  1  Hale  510;  I  Hawk.  P.  C.  c.  33,  s.  34;  Bac  Ab.  tit.  Felony  (A.);  4 
.Blac.  Com.  232 ;  2  East  P.  C.  c.  16,  s.  27,  p.  587. 

'1  State  V,  Hall,  5  Harring.  492 ;  Jackson  v.  Sute,  11  Ohio  (K.  S.)  104. 
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freehold,  being  usnallj  more  difficult  to  remove,  are  less  \wh\e  to  be  stolen  :(&) 
possibly  also,  the  doctrine  may  have  proceeded  upon  certain  subtilties  in  the  legal 
notions  of  our  ancestors  ;(c)  and  it  may  perhaps  in  some  measure  have  originated  in 
the  greater  security  from  private  depredations  of  the  things  which  were  part  of  the 
freehold,  than  of  those  which  were  merely  personal,  in  the  earlier  times,  when 
articles  of  provision  and  other  personal  chattels  (frequently  the  most  valuable) 
were  carried  from  place  to  place  by  the  individual  tenants,  in  that  attendance  in  the 
camp  which  wajs  exacted  by  their  military  tenures  (d) 

But  things,  though  they  savour  of  the  realty,  may  become  the  subjects  of  larceny 
by  being  severed  from  the  freehold :  thus  if  stones  be  dug  out  of  a  quarry,  wood  be 
cut,  fruit  be  gathered,  or  grass  be  cut,  larceny  may  be  committed  of  them.(e)* 
And  this  will  be  the  case,  not  only  where  they  have  been  severed  by  the  owner, 
but  also  by  the  thief  himself,  if  there  be  an  interval  between  his  severing  and 
taking  them  away ;  so  that  it  cannot  be  considered  as  one  continued  act.  If  there- 
fore the  thief  sever  them  at  one  time,  whereby  the  trespass  is  completed,  and  they 
are  converted  into  personal  chattels  in  the  constructive  possession  of  him  on  whose 
soil  they  are  lefl  or  laid,  and  come  again  at  another  time  when  they  are  so  turned 
into  personalty  and  take  them  away,  it  is  larceny.(/)  Thus  though  ^'  if  a  t-mko 
thief  severs  a*  copper,  and  instantly  carries  it  off,  it  is  no  felony  at  common  *■ 
law ;  yet  if  he  lets  it  remain,  &i\er  it  is  severed,  any  time,  then  the  removal  of  it 
becomes  a  felony,  if  he  comes  back  and  takes  it :  and  so  of  a  tree  which  has  been 
some  time  8evered."(^) 

This  being  the  common  law,  and  many  of  the  descriptions  of  property  which 
come  within  this  notion  of  a  connection  with  the  freehold  being  thereby  placed  in 
a  very  precarious  and  unprotected  situation,  the  Legislature  from  time  to  time  inter- 
fered for  their  protection,  and  made  the  wrongful  taking  of  them  in  some  instances 
felony,  and  in  others  a  minor  offence,  punishable  by  summary  proceedings  before  a 
magistrate.  These  provisions  are  for  the  most  part  amended  and  consolidated  by 
the  24  &  25  Vict.  c.  96.  ' 

By  sec.  38,  "  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore  of  any 

(6)  1  Hawk.  P.  0.  c.  33,  s.  34;  2  East  P.  C.  c.  16,  b.  27,  p.  587. 

(c)  4  Blac.  Com.  232.  (d)  Bac.  Ab.  tit.  Felony  (A.). 

(0  3  Inst.  109;  1  Hale  510. 

(/)  1  Hawk.  P.  G.  c.  33,  e.  34 ;  4  Blac.  Com.  233 ;  2  East  P.  G.  o.  16,  s.  27,  p.  587.  And 
so  in  1  Bale  510,  it  is  said,  '<  But  if  a  man  come  to  steal  trees,  or  the  lead  of  a  charch  or 
house,  and  sever  it,  and  after  about  an  hour's  time  or  so,  come  and  fetch  it  away,  this 
hath  been  held  felony,  because  the  act  is  not  coutinuated  but  interpolated,  and  in  that 
interval  the  property  lodgeth  in  the  right  owner  as  a  chattel ;  and  so  it  was  agreed  by  the 
Court  of  King's  Bench,  9  Car.  1,  upon  an  indictmeut  for  stealing  the  lead  of  Westminster 
Abbey:"  Dalt.  c.  103,  p.  166  (new  edit.  c.  156,  p.  501). 

(g)  Per  Gibbs,  C.  J.,  Lee  v.  Risdon,  7  Taunt.  191  (2  E.  C.  L.  R.).  When  a  demise  of 
real  property  is  made,  any  thing  annexed  to  the  freehold  continues  part  of  the  inheritance 
of  the  landlord,  and  becomes  part  of  a  chattel  real  in  the  hands  of  the  tenant  in  posses* 
sion.  By  the  lease  or  agreement  the  tenant  has  the  use,  not  the  dominion,  of  the  property 
demised ;  and,  therefore,  when  he  separates  any  part  of  it,  to  convert  it  from  a  chattel 
real  to  a  chattel  personal,  bis  right  of  using  it  is  at  an  end  for  any  legal  purpose,  that 
right  being  only  to  use  it  in  the  state  in  which  it  was  before,  and  the  person  who  has  a 
right  to  the  first  estate  of  inheritance  has  a  right  to  the  immediate  possession  of  the  thing 
that  has  been  severed,  in  the  like  manner  as  he  has  the  right  to  the  immediate  possession 
of  timber,  where  it  is  severed  from  the  inheritance :  per  Holroyd,  J.,  Farrant  v,  Thompson, 

5  B.  it  Aid.  826  (7  E.  C.  L.  R.).  And  if  a  stranger  sever  a  parcel  of  the  freehold  during 
the  term,  the  part  so  severed  immediately  vests  in  the  landlord,  if  he  be  owner  in  fee : 
Berry  p.  Heard,  Cro.  Car.  242 ;  Uerlakenden's  case,  4  Rep.  62.  But  if  the  landlord  has 
only  an  estate  for  life,  the  property  vests  in  the  owner  of  the  inheritance :  per  Lord  Ken- 
yon,  Gordon  v.  Harper,  7  T.  R.  9.  See  Blackett  v.  Lowes,  2  M.  &  S.  494,  as  to  timber 
improperly  cut  by  customary  tenants  vesting  in  the  Lord  of  the  Manor. 

^  A  nugget  of  gold  separated  from  the  vein  by  natural  causes  savors  of  the  realty  :  Slate 
9  Burt,  64  N.  C.  619.     Cultivated  fruit  is  not  the  subject  of  larceny:  Bartlett  v.  Brown, 

6  R.  I.  37.  Oysters,  planted:  State  v.  Taylor,  3  Dutch.  117.  Ice,  put  away  in  an  ice- 
house for  domestic  use,  is  private  property,  and  as  such  the  subject  of  larceny :  Ward  v. 
People,  3  Hill  395.  So  a  box  of  matches  on  the  counter  fur  use  by  customers :  Mitchum 
p.  State,  45  Ala.  29. 
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metal,  or  any  lapis  calaminaris,  maDganese,  or  mundick,  or  aoy  wad,  black  cawk,  or 
black  lead,  or  any  coal,  or  cannel  coal,  from  any  mine,  bed,  or  vein  thereof  respect- 
ively, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without,  hard  labor,  and  with  or  without  solitaiy  confinement."(A) 

Sec.  31.  ^^  Whosoever  shall  steal,  or  shall  rip,  cut,  sever ,  or  break  with  intent  to 
steal  any  glass  or  wood-work  belonging  to  any  building  whatsoeyer,  or  any  lead, 
iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal 
or  other  material  or  of  both,  respectively  fixed  in  or  to  any  building  whatsoever, 
or  anything  made  of  metal  fixed  in  any  land  being  private  property,  or  for  a  fence 
to  any  dwelling-house,  garden,  or  area,  or  in  any  square  or  street,  or  in  an^  place 
dedicated  to  public  use  or  ornament,  or  in  any  burial-ground ^  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case 
^oeq-i  of  simple  larceny  ;(t)  and  in  the  case  of  any  such  thing  fixed  in  any  such 
^  square,  street,  or  place  as  aforesaid,  it  shall  *not  be  necessary  to  allege  the 
same  to  be  the  property  of  any  person."(y) 

In  a  case  upon  the  4  Geo.  12,  c.  32,  and  21  Geo.  3,  c.  68,  where  the  prisoner  was 
indicted  for  stealing  a  "  window  casement  made  of  iron,  lead,  and  glass,''  the  pro- 
perty of  the  benchers  of  the  Middle  Temple,  fixed  to  a  certain  building  situate  in 
Kim  Court,  it  was  holden  that  the  case  was  not  within  the  Acts.  The  Court  said 
that  the  statutes  amoDgst  the  several  articles  which  they  enumerated  did  not  men- 
tion '^  a  casement,'*  and  that  as  the  21  Geo.  3,  c.  68,  was  made  to  remedy  the 
defects  of  the  4  Geo.  2,  c.  32,  which  mentioned  every  specific  article  by  name,  the 
words  ^'  any  copper,  brass,  bell-metal,  utensil,  or  fixture,''  were  to  be  taken  as  sub- 
stantive nouns,  and  not  as  descriptions  of  the  sorts  of  fixtures  which  the  Legisla- 
ture intended  to  protect. (A;)  Such  an  ofience,  however,  would  be  clearly  within  the 
provisions  of  the  recent  statute  upon  an  indictment  properly  framed. 

Where  the  prisoner  was  indicted  on  the  4  Geo.  2,  c.  32,  for  stealing  two  hun- 
dred weight  of  lead,  fixed  to  a  house  and  building,  the  facts  were,  that  the  house  in 
question  being  to  be  let,  the  prisoner,  giving  a  false  description  of  his  situation  in 
life  and  his  place  of  residence,  obtained  possession  of  it  under  a  treaty  for  a  lease  of 
it  for  one  and  twenty  years,  which  was  agreed  to  be  executed  :  and,  in  a  few  days 
after  he  had  so  obtained  possession  of  it,  stripped  it  of  the  lead  on  the  roof,  and  of 
the, leaden  pipes,  &c.  The  jury  said,  they  were  of  opinion  that  he  had  entered  into 
the  contract  tor  the  purpose  of  getting  a  fraudulent  possession  of  the  house,  and 
found  a  verdict  of  guilty :  and,  upon  a  case  reserved,  though  no  opinion  was  publicly 
delivered,  the  prisoner  afterwards  was  9entenced.(/) 

A  church  was  held  to  be  a  building  within  the  4  Geo.  2,  c.  32,  and  an  indict- 
ment for  stealing  lead  affixed  thereto  need  not  have  stated  the  person  to  whom  the 
property  or  the  freehold  belonged.  The  first  count  charged  that  the  prisoner  150 
pounds  weight  of  lead  belonging  to  the  Rev.  C.  G.,  then  and  there  fixed  to  a  certain 
building,  called  Hendon  Church,  of  the  said  C.  G.,  then  and  there  did  steal,  &c. 
The  second  count  stated  the  property  as  belonging  to  the  churchwardens  by  name, 
and  as  fixed  to  a  certain  other  building,  called  Hendon  Church,  of  the  said  church- 
wardens :  upon  a  case'  reserved,  the  judges  were  unanimous  that  a  church  was 

(A)  This  claase  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  37 ;  and  9  Geo.  4,  c.  55,  s.  30. 
As  to  hard  labor,  &c.,  see  anUy  p.  67. 

(»)  Ante,  p.  145. 

(j)  This  clause  is  taken  from  the  7  A  8  Geo.  4,  c.  29,  8.  44,  and  the  9  Geo.  4,  c.  55,  s. 
37  (1.).  The  word  <* sever"  is  added  in  order  to  include  cases  where  the  offender  does  not 
"  rip,  cut,  or  break  ;"  e.  ff.  where  a  fixture  is  unscrewed.  The  words  of  the  former  enact- 
ments were  *^ square,  street,  or  other  place,"  ftc. ;  they  have  been  altered  so  that  ** place" 
may  not  be  limited  to  a  place  tyutdem  generit  with  square  or  street.  The  words  *'  in  any 
burial-ground"  are  added  to  do  away  with  the  doubts  as  to  fixtures  in  churchyards,  Ac. 

(k)  Senior's  case,  1  Leach  496 ;  2  East  P.  G.  c.  16,  s.  31,  p.  593.  The  prisoner  was  after- 
wards indicted  for  a  similar  offence,  before  Wilson,  J.,  and  acquitted  upon  the  authoritj 
of  this  determination.  In  Rex  v.  Hedges,  1  Leach  201 ;  2  East  P.  C.  c.  16,  s.  30,  p.  590, 
note  (6),  the  question  appears  to  have  turned  upon  whether  the  window-sashes  stolen 
were  fixed  to  the  freehold,  which  was  ruled  in  the  negative,  upon  the  facts  of  the  case, 
which  showed  that  thej  were  only  attached  bj  a  temporary  fastening. 

(I)  Mundaj's  case,  2  Leach  850 ;  2  East  P.  C.  c.  16,  s.  31,  p.  594. 
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included  within  the  words  ."  any  building  whatBoever/'  And  regarding  the  person 
or  persons  in  whom  the  property  or  the  *freehold  of  the  church  by  law  r^oKA 
resides,  a  majority  of  the  judges  were  of  opinion,  that  the  first  count  ^ 
charging  that  the  lead  was  stolen  from  the  pariah  church  of  Hendon,  and  laying  it 
to  be  the  property  of  the  vicar,  was  sufficient  to  support  this  indictment.  It  was 
also  thought  by  many  of  the  judges,  that  as  this  statute  had  made  the  stealing  lead 
from  any  building  a  felony,  the  averment  that  the  lead  was  stolen  from  a  certain 
building  called  Hendon  Church,  was  of  itself  a  description  of  sufficient  certainty, 
and  that  the  further  averment  in  whom  the  property  resided  was  immaterial  and 
unnecessary ;  the  allegation  that  it  was  affixed  to  a  building,  describing  the  jsort  of 
building,  and  that  the  building,  whether  church  or  house,  belonged  to  such  a  person, 
being  all  that  the  law  in  such  a  case  required ;  and  that  the  allegation  as  to  the  pro- 
perty might  be  rejected  as  8urplusage.(m) 

A  summer-house,  used  occasionally  for  tea  and  refreshment,  situate  in  a  park,  at 
the  distance  of  half  a  mile  from  the  dwelling-house,  was  held  to  be  a  building 
within  the  4  Geo.  2,  c.  32.  (n) 

Upon  an  indictment  for  stealing  two  pieces  of  wood  fixed  to  a  certain  building,  it 
appeared  that  the  place  was  intended  for  a  cart-shed  in  a  field,  and  that  on  all  its 
sides  it  was  boarded  up,  except  where  there  was  a  door  which  had  a  lock  on  it';  it 
had  a  wooden  frame-work  for  a  roof  ready  for  thatching,  but  it  had  no  thatch,  some 
gorse  being  thrown  on  it :  and  LitUedale,  J.,  held  that  this  was  a  building  within 
the  7  &  8  Geo.  4,  c.  29,  s.  44.(o) 

But  where  on  a  similar  indictment  for  stealing  a  plank,  it  appeared  that  the 
plank  was  used  as  a  seat  in  the  grounds  of  the  Dtike  of  Beaufort,  and  that  there 
was  a  wall,  and  pillars  at  the  ends  of  it,  and  that  the  plank  was  laid  in  mortar  on 
the  top  of  the  wall  and  pillars,  and  there  was  no  roof;  Park,  J.  A.  J.,  held  that  this 
was  not  a  building  within  the  meaning  of  the  Act.(/>) 

It  seems  that  a  churchyard  was  a  place  dedicated  to  public  use  within  the  mean^ 
ing  of  that  section,  and  therefore  stealing  fixtures  out  of  a  churchyard  was  punish- 
able under  that  section.  Upon  an  indictment  for  receiving  stolen  brass,  which 
alleged  that  one  E.  Smith  had  been  convicted  of  stealing  the  brass  fixed  in  the 
churchyard  at  M.,  that  being  "  a  place  dedicated  to  public  use,"  evidence  was  given 
that  the  brass  was  fixed  into  many  of  the  tombstones  in  the  churchyard  :  and  it  was 
objected  that  the  words  ^*  other  place  dedicated  to  public  use  or  ornament,"  meant 
places  ejuidem  generis  with  ^'  square  "  and  '^  street."  Bosanquet,  J.  **  This  statute, 
which  is  rather  peculiarly  worded,  makes  it  an  offence  to  steal  brass  fixed  in  any 
square,  street,  or  other  place  dedicated  to  public  use  or  ornament ;  and  I  think  that 
a  churchyard  is  a  place  of  that  kind  within  the  meaning  of  this  Act."(^) 
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In  a  previous  case,  where  the  prisoners  were  indicted  for  '^'receiving  brass, 
knowing  it  to  have  been  stolen,  and  it  was  proved  that  the  brass  had  been  a 
plate  affixed  by  rivets  to  a  tombstone  in  a  churchyard,  and  that  the  tomb  was  formed 
of  one  flat  stone  at  the  top,  which  was  supported  by  others  beneath ;  Yaughan,  B., 
at  first  said.  *^  The  words  of  the  Act  are  very  genera],  and  I  think  extend  to  every 
kind  of  building,  and  I  think  that  this  kind  of  tomb  may  be  said  to  be  a  building." 
But  on  being  referred  to  Rex  v.  Reece^  he  expressed  doubts  whether  the  tomb 
could  be  considered  as  a  building  withing  the  meaning  of  the  Act.  It  was  then 
urged  that  the  case  came  either  within  the  words,  '*  anything  made  of  metal  fixed 
in  any  land  being  private  property,"  or  a  '^  place  dedicated  to  public  use  or  orna- 
meot;"  and  Yaughan,  B.,  inclin^  to  think  the  latter  words  sufficiently  general  to 

(m)  Rex  o.  Hickman,  1  Leach  318,  8.  c. ;  2  East  P.  G.  c.  16,  s.  31,  p.  593,  Bailer,  J., 
thought  that  charging  the  lead  to  be  propertj  was  absard  and  repugnant;  property  in  this 
respect  being  only  applicable  to  personal  things,  and  that  it  should  only  be  charged  to  be 
lead  affixed  to  the  church,  or  to  a  house  belonging  to  such  a  person.  See  Rex  v.  Isley,  1 
Leach  320,  note  (a),  8.  p.  In  a  previous  case  it  had  been  held  that  lead  affixed  to  a  church 
could  not  be  laid  as  the  property  either  of  the  churchwardens,  or  of  the  inhabitants  and 
parishioners:  Rex  v.  Parker,  2  East  P.  G.  c.  16,  s.  81,  p.  592. 

(It)  Rex  o.  Norrie,  R.  k  R.  69. 

[o)  Rex  V.  Worrall,  7  G.  &  P.  616  (32  B.  C.  L.  R.). 

\p)  Rex  V.  Reece,  Monmouth  Lent  Ass.  1828,  MS.,  G.  S.  G. 

\q)  Rex  V.  Blick,  4  C.  &  P.  377  (19  E.  G.  L.  R.). 
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The  words  "  anything  made  of  metal  fixed  iu  any  land  being  private  property  " 
are  so  much  larger  than  the  words  *^  fixed  in  any  garden,  orchard,  court-yard,  fence, 
or  outlet  belonging  to  any. dwelling-honse  or  other  building*'  in  the  4  Geo.  2,  c. 
32,  that  they  would  seem  to  include  a  case  like  the  following,  which  was  held  not 
to  he  within  the  4  Geo.  2,  c.  32.  Upon  an  indictment  framed  upon  that  statute,  it 
appeared  that  the  lead  stolen  consisted  of  three  images,  which  were  standing  on 
three  pedestals,  to  which  they  were  fastened  with  irons,  and  the  pedestals  were  fixed 
b  the  ground.  The  images  were  standing  near  a  building  in  an  enclosed  field, 
about  half  a  mile  from  the  dwelling-house  of  the  prosecutor ;  the  building  was 
occasionally  used  as  a  tea-drinking  place,  and  had  doors  and  windows,  the  doors 
opened  into  the  place  where  the  images  stood ;  and  it  was  held  that  this  case  was 
not  within  the  repealed  statute,  this  being  no  outlet  or  garden  belonging  to  any 
hoase  or  building.(x) 

The  statute  does  not  make  the  offence  of  stealing  fixtures  a  larceny,  and,  conse- 
qnently,  upon  an  indictment  for  stealing  fixtures,  the  prisoner  cannot  be  convicted 
of  a  larceny,  if  it  appear  that  at  the  time  he  took  the  fixtures  they  had  been  severed 
from  the  building.  Upon  an  indictment  for  stealing  lead  affixed  to  a*build-  r^o^T 
ing,  the  only  evidence  was,  that  the  prisoner  was  seen  to  take  the  lead  when  ^ 
it  was  lying  at  the  distance  of  a  quarter  of  a  mile  from  the  building,  from  which  it. 
had  been  cut,  and  the  jury  found  the  prisoner  guilty  of  stealing  the  lead  when 
lying  severed,  but  not  of  stealing  it  when  fixed ;  and  the  following  morning,  Tindal, 
C.  J.,  said,  that  he  had  looked  into  the  cases,  and  conferred  with  Mr.  J.  Yaughan, 
and  that  he  was  satisfied  that  the  prisoner  could  not  be  found  guilty  of  a  simple 
larceny  upon  this  indictment,  and  directed  a  verdict  of  not  guilty  to  be  entered.(y) 
So  also  if  a  person  steal  fixtures  in  one  county  and  carry  them  into  another 
county,  he  cannot  be  indicted  for  simple  larceny  in  the  county  into  which  he  carries 
them.(2) 

In  a  subsequent  chapter  the  provisions  relating  to  stealing  chattels  and  fixtures 
let  to  tenants  and  lodgers  will  be  found. 

By  the  24  &  25  Vict.  c.  96,  s.  32,  ^'  whosoever  shall  steal,  or  shall  cut,  break, 
root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrnb,  or  any  underwood,  respectively  growing  in  any  park, 
pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belong- 
ing to  any  dwelling-house,  shall  (in  case  the  value  of  the  article  or  articles  stolen, 
or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  one  pound),  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case  of 
simple  larceny  ;(a)  and  whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  other- 
vise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sap- 
ling, or  shrub,  or  any  underwood,  respectively  growing  elsewhere  than  in  any  of  the 
situations  in  this  section  before  mentioned,  shall  (in  case  the  value  of  the  article  or 
articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  five 
pounds),  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  to  be  pun- 
ished as  in  the  case  of  simple  larceny."(a) 

It  was  held  that  yonng  pear  trees  about  seven  feet  high  were  ^'  trees  "  within  the 
meaning  of  the  7  &  8  Geo.  4,  o.  29,  s.  38,  and  that  the  word  "adjoining ''  denoted 
land  absolutely  contiguous,  and  without  anything  intervening,  and  only  referred  to 
the  word  "  dwelling-house."  The  prisoner  was  indicted  for  stealing  pear  trees  of 
the  value  of  more  than  £1,  described  in  one  count  as  growing  in  a  garden,  and  in 
another  as  in  ground  adjoining  to  a  dwelling-house,  and  it  appeared  that  the  dwell- 
ing-house was  occupied  by  a  tenant  of  the  prosecutor,  and  that  a  paved  entry  or 
vaik  of  about  a  yard  in  width  ran  along  the  back  of  the  house  and  was  fenced  on 
the  opposite  side  by  a  low  paling,  with  a  wicket  gate  in  the  centre,  which  opened 
on  an  nnfenced  gravel  walk  running  at  right  angles  to  the  entry  down  the  middle 
of  a  pk>t  of  enclosed  ground  of  about  half  an  acre.     The  ground  on  one  side  of  this 

(z)  Rex  9.  Richards,  R.  t  R.  28. 
(jr)  Reg.  V.  Gooch,  8  C.  &  P.  293  (34  E.  C.  L.  R.). 
(<)  Reg.  o.  Millar,  7  C.  &  P.  665  (32  E.  C.  L.  R).    See  this  caRe,;)o«/. 
(a)  This  claase  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  38,  and  9  Geo.  4,  c.  55,  s.  31  (I.). 
As  to  the  paaishment,  see  anle^  p.  145. 
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iDclude  this  case ;  aod  the  prisoners  having  been  found  guilty,  he  postponed  the 
sentence,  in  order  to  consult  Park,  J.  A.  J. ;  and  the  prisoners  were  aflerwards 
sentenced  without  any  further  notice  being  taken  of  the  point.(r)  And  where  apon 
an  indictment  upon  the  7  &  8  Geo.  ^^  c.  29,  s.  44,  it  was  proved  that  in  the  church- 
yard of  a  parish  there  stood  a  wooden  post,  and  fixed  on  the  top  of  this  post  was  a 
sundial  made  of  copper ;  this  the  prisoner  had  taken  off  the  post,  probably  by  re- 
moving the  screws  with  which  it  was  fastened ;  and  upon  a  case  reserved,  it  was 
held  that  this  was  metal  fixed  in  land  in  a  place  dedicated  to  public  use  within  the 
meaning  of  the  section :  for  the  churchyard  was  a  place  dedicated  to  public  use, 
and  the  post  with  the  metal  fixed  upon  it  became  part  of  the  land.(8) 

An  indictment  alleged  that  the  prisoner  stole  certain  lead  *^then  being  fixed  to 
a  certain  wharf,''  and  it  appeared  that  the  lead  stolen  formed  the  gutters  of  two 
sheds  on  a  wharf  of  the  prosecutor ;  which  sheds  were  constructed  of  brick,  timber 
and  tiles,  with  lead  gutters.  It  was  contended  that  the  indictment  was  bad,  as  the 
word  *^  wharf"  did  not  necessarily  imply  a  building ;  and  secondly,  that  there  was 
a  variance,  for  the  indictment  alleged  that  the  lead  was  fixed  to  a  wharf,  and  the 
proof  was  that  it  was  fixed  to  a  shed ;  but  it  was  held,  on  a  case  reserved,  that  it  is 
enough  if  the  indictment  alleges  that  the  lead  is  fixed  to  that  which  may  be  a  build- 
ing, and  which  is  proved  by  the  evidence  to  be  one.  The  allegation  that  the  lead 
was  fixed  to  a  wharf,  without  saying  that  the  wharf  is  a  building,  imposes  that 
burden  of  proof  on  the  prosecutor ;  but  there  is  sufficient  evidence  here  to  show 
that  that  which  the  lead  was  affixed  to  was  in  fact  a  building.  The  evidence  must 
be  fairly  taken  to  show  that  the  shed  from  which  the  lead  was  stolen  was  part  and 
parcel  of  the  wharf  itBelf.(<) 

The  ownership  of  the  building  from  which  the  fixture  is  stolen  must  be  correctly 
laid  in  the  indictment.  If  therefore  A.  and  B.  are  separate  tenants  of  different 
rooms  in  the  same  house,  an  indictment  describing  a  pipe,  passing  by  the  side  of 
*2^f>1  both  rooms,  as  *fixed  to  the  dwelling-house  of  A.  and  B.,  is  incorrect.  Upon 
^  an  indictment  for  stealing  six  feet  of  copper  pipe  fixed  to  the  dwelling-house 
of  E.  Drummee  and  S.  Allen,  it  appeared  that  the  house  consisted  of  two  rooms, 
one  on  the  ground  floor,  the  other  up  one  pair  of  stairs;  one  was  in  the  occupation 
of  Drummee,  the  other  of  Allen,  as  separate  tenants  to  the  same  landlord.  The 
pipe  was  placed  for  bringing  down  the  water  from  the  roof,  and  descended  perpen- 
dicularly, passing  on  the  outside  of  and  against  both  rooms,  part  against  the  ceiling 
of  each  room.  The  jury  having  found  the  prisoner  guilty,  the  question  whether  the 
house  was  properly  described  was  submitted  to  the  judges,  who  were  unanimously 
of  opinion  that  the  conviction  was  bad.(u) 

On  an  indictment  for  stealing  lead  fixed  to  the  dwelling-house  of  T.  Wood ;  a 
witness  proved  that  he  managed  the  property  from  which  the  lead  was  stolen  for 
his  nephew,  T.  Wood ;  that  he  ordered  all  repairs,  received  the  rent  in  his  nephew's 
absence,  and  let  the  property  to  the  present  tenant ;  and,  upon  a  case  reserved,  it 
was  held  that  this  was  sufficient  evidence  that  the  house  belonged  to  T.  Wood.  He 
was  in  possession,  as  he  received  the  rent,  and  employed  another  person  to  let  it, 
and  the  only  rational  inference  from  these  facts  was  that  the  house  was  his.({7) 

A  count  for  stealing  lead  fixed  to  a  parish  church  laid  the  property  in  the  vicar, 
F.  E.  Ley,  and  it  was  objected  that  the  lead  was  either  the  property  of  the  rector 
or  churchwardens ;  but  Alderson,  B.,  held  that  it  was  rightly  laid  in  the  vicar.(u7) 

(r)  Rex  V.  John  and  Daniel  Jones,  Gloucester  Spr.  Ass.  1828,  MS.,  G.  S.  G.  Sach 
cases  were  not  within  the  repealed  statutes.  See  Dayis's  case,  2  East  P.  C.  c.  16,  s.  31, 
p.  593. 

(«)  Reg.  V.  Jones,  D.  k  B.  G.  G.  555,  Bramwell,  B.,  dissentiente.  The  property  was  laid 
in  the  perpetual  curate  of  the  parish,  and  in  the  churchwardens  and  overseers,  naming 
them. 

(0  Reg.  V,  Rice,  Bell  G.  G.  87.  (u)  Rex  v.  Finch,  R..&  M.  G.  G.  R.  418. 

(v)  Reg.  V.  Brummit,  L.  &  G.  G.  9. 

(w)  Reg.  V.  Miles,  I  Gox  G.  G.  351.  It  is  not  stated  from  what  part  of  the  church  the 
lead  was  taken  :  Bacon's  Ab.,  Churchwarden* t  B.^  was  cited.  Another  count  contained  no 
allegation  as  to  the  property,  and  Alderson,  B.,  declined  to  express  any  opinion  as  to  the 
sufficiency  of  that  count.  See  Rex  v.  Hickman,  tupraj  p.  254,  and  also  the  Year  Book  7, 
Ed.  4,  pi.  ],  p.  14,  cited,  ante^  p.  181  in  the  note,  and  antCf  p.  73. 
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The  words  "  aDything  made  of  metal  fixed  in  any  land  being  private  property  " 
are  so  much  larger  than  the  words  ^^  fixed  in  any  garden,  orchard,  court-yard,  fence, 
or  outlet  belonging  to  any. dwelling-house  or  other  building*'  in  the  4  Geo.  2,  c. 
32,  that  they  would  seem  to  include  a  case  like  the  following,  which  was  held  not 
to  be  within  the  4  Geo.  2,  c.  32.  Upon  an  indictment  framed  upon  that  statute,  it 
appeared  that  the  lead  stolen  consisted  of  three  images,  which  were  standing  on 
three  pedestals,  to  which  they  were  fastened  with  irons,  and  the  pedestals  were  fixed 
in  the  ground.  The  images  were  standing  near  a  building  in  an  enclosed  field, 
about  half  a  mile  from  the  dwelling-house  of  the  prosecutor ;  the  building  was 
occasionally  used  as  a  tea-drinking  place,  and  had  doors  and  windows,  the  doors 
opened  into  the  place  where  the  images  stood  ;  and  it  was  held  that  this  case  was 
not  within  the  repealed  statute,  this  being  no  outlet  or  garden  belonging  to  any 
house  or  building.(a;) 

The  statute  does  not  make  the  offence  of  stealing  fixtures  a  larceny,  and,  conse- 
quently, upon  an  indictment  for  stealing  fixtures,  the  prisoner  cannot  be  conyicted 
of  a  larceny,  if  it  appear  that  at  the  time  he  took  the  fixtures  they  had  been  severed 
from  the  building.  Upon  an  indictment  for  stealing  lead  affixed  to  a  *build-  r^o^J 
ing,  the  only  evidence  was,  that  the  prisoner  was  seen  to  take  the  lead  when  ^ 
it  was  lying  at  the  distance  of  a  quarter  of  a  mile  from  the  building,  from  which  it 
had  been  cut,  and  the  jury  found  the  prisoner  guilty  of  stealing  the  lead  when 
lying  severed,  but  not  of  stealing  it  when  fixed ;  and  the  following  morning,  Tindal, 
C.  J.,  said,  that  he  had  looked  into  the  cases,  and  conferred  with  Mr.  J.  Yaughan, 
and  that  he  was  satisfied  that  the  prisoner  could  not  be  found  guilty  of  a  simple 
larceny  upon  this  indictment,  and  directed  a  verdict  of  not  guilty  to  be  entered.(^) 

So  also  if  a  person  steal  fixtures  in  one  county  and  carry  them  into  another 
county,  he  cannot  be  indicted  for  simple  larceny  in  the  county  into  which  he  carries 
them..(z) 

Id  a  subsequent  chapter  the  provisions  relating  to  stealing  chattels  and  fixtures 
let  to  tenants  and  lodgers  will  be  found. 

By  the  24  &  25  Vict.  c.  96,  s.  32,  '^  whosoever  shall  steal,  or  shall  cut,  break, 
root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  growing  in  any  park, 
pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belong- 
ing to  any  dwelling-house,  shall  (in  case  the  value  of  the  article  or  articles  stolen, 
or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  one  pound),  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case  of 
simple  larceny  ;(a)  and  whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  other- 
wise destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sap- 
ling, or  shrub,  or  any  underwood,  respectively  growing  elsewhere  than  in  any  of  the 
situations  in  this  section  before  mentioned,  shall  (in  case  the  value  of  the  article  or 
articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  five 
pounds),  be  guilty  of 'felony,  and  being  convicted  thereof  shall  be  liable  to  be  pun- 
ished as  in  the  case  of  simple  larceny." (a) 

It  was  held  that  young  pear  trees  about  seven  feet  high  were  '^  trees  "  within  the 
meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  38,  and  that  the  word  "adjoining  "  denoted 
land  absolutely  contiguous,  and  without  anything  intervening,  and  only  referred  to 
ihe  word  "  dwelling-house.*'  The  prisoner  was  indicted  for  stealing  pear  trees  of 
the  value  of  more  than  £1,  described  in  one  count  as  growing  in  a  garden,  and  in 
another  as  in  ground  adjoining  to  a  dwelling-house,  and  it  appeared  that  the  dwell- 
ing-house was  occupied  by  a  tenant  of  the  prosecutor,  and  that  a  paved  entry  or 
walk  of  about  a  yard  in  width  ran  along  the  back  of  the  house  and  was  fenced  on 
the  opposite  side  by  a  low  paling,  with  a  wicket  gate  in  the  centre,  which  opened 
on  an  unfenced  gravel  walk  running  at  right  angles  to  the  entry  down  the  middle 
of  a  plot  of  enclosed  ground  of  about  half  an  acre.     The  ground  on  one  side  of  this 

(z)  Rex  V.  Richards,  R.  &  R.  28. 
(y)  Reg.  V.  Gooch,  8  G.  &  P.  293  (34  E.  G.  L.  R.). 
(z)  Reg.  V.  Millar,  7  G.  &  P.  665  (32  E.  G.  L.  R).     See  this  case,;70«^ 
(a)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  38,  and  9  Geo.  4,  c.  55,  s.  31  (I.). 
Am  to  the  panisbment,  see  an/0,  p.  145. 
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walk  was  occupied  by  the  tenant  as  his  garden ;  the  other  side  was  the  grouod  on 
MKQ-]  which  the  pear  trees  were  growing,  and  was  '''retained  by  the  prosecutor  in 
^  his  own  occupation.  The  trees  were  grafted  seedlings  about  seven  feet  high, 
and  intended  for  sale.  There  were  a  few  currant  and  raspberry  bushes  on  the 
same  part  of  the  ground,  and  in  the  preceding  summer  the  prosecutor  had  had  a 
crop  of  potatoes  and  cabbages  growing  among  the  pear  trees.  It  was  held  first, 
that  the  land  was  not  adjoining  to  the  house,  for  ground  cannot  be  properly  said  to 
adjoin  a  house  unless  it  is  absolutely  contiguous,  without  anything  between  them  ; 
secondly,  that  the  pear  trees  were  trees  within  this  section,  and  not  "plants" 
within  section  42  :  thirdly,  that  it  was  a  question  for  the  jury  whether  the  plaoe 
was  a  garden  or  not  :(b)  and  fourthly,  that  the  words  ''  adjoining  or  belonging  to  " 
only  referred  to  the  word  "ground,"  and  not  to  " park,  pleasure-ground,  garden, 
orchard,  or  avenue."(c) 

Upon  an  indictment  on  the  7  &  8  Geo.  4,  c.  30,  s.  19,  for  feloniously  and  mali- 
ciously damaging  one  ash,  one  elm,  and  a  hundred  thorn  shrubs  growing  in  a  hedge, 
thereby  doing  injury  to  an  amount  exceeding  £5,  a  sworn  valuer  proved  that  it 
would  be  necessary  to  stub  up  the  old  hedge,  and  estimated  the  injury  to  the  trees 
at  £1,  and  the  expense  of  stubbing,  posts  and  rails  to  protect  the  new  hedge, 
quickwood,  setting,  and  clearing,  at  £4  14s.  Qd, ;  it  was  objected  that  the  injury 
must  be  in  respect  of  a  growing  tree,  sapling,  or  underwood,  and  that  there  was  no 
evidence  of  such  injury  beyond  one  pound ;  and,  on  a  case  reserved,  it  was  held 
that  the  amount  of  injury  must  be  confined  to  the  injury  done  to  the  trees,  and 
that  the  consequential  injury  cannot  be  taken  into  consideration.(<f) 

By  the  24  &  25  Yict.  c.  96,  s.  33,  "  whosoever  shall  steal,  or  shall  cut,  break, 
root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  re- 
spectively growing,  the  stealing  of  such  article  or  articles,  or  the  injury  done,  being 
to  the  amount  of  a  shilling  at  the  least,  shall,  on  conviction  thereof  beforo  a  justice 
of  the  peace,  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles 
stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  five 
pounds  as  to  the  justice  shall  seem  meet ;  and  whosoever  having  been  convicted  of 
any  such  offence,  either  against  this  or  am/  former  Act  of  Parliament,  shall  aflber- 
wards  commit  any  of  the  said  offences  in  this  section  before-mentioned,  and  shall  be 
convicted  thereof  in  like  manner,  shall  for  such  second  offence  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for  such  term 
*9^Q1  ^^^  exceeding  twelve  months  as  the  convicting  justice  shall  think  fit ;  and 
J  whosoever,  having  been  twice  *convicted  of  any  such  offence  (whether  both 
or  either  of  such  convictions  shall  have  taken  place  be/ore  or  after  thepoLssing  of  this 
Act)^  shall  afterwards  commit  any  of  the  offences  in  this  section  berore-mentioned, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny."(e) 

Sec.  34.  "  Whosoever  shall  steal,  or  shall  cut,  break,  or  throw  down  with  intent 
to  steal,  any  part  of  any  live  or  dead  fence,  or  any  wooden  post,  pale,  wire,  or  rail 
set  up  or  used  as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively,  shall, 
on  conviction  thereof  beforo  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above 
the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet ;  and 

(b)  Rex  V.  Hodges,  H.  &  M.  341,  Park,  J.,  and  Park,  J.  A.  J.  Qu,  whether  it  can  be 
said  that  ground  *^ adjoins  or  belongs  to"  a  dwelling-house  within  this  Act,  unless  it  be 
occupied  by  the  same  person  who  occupies  the  dwelling-house.     C.  S.  G. 

(c)  8.  c,  MS.,  C.  S.  G.  In  Rex  v.  Taylor,  R.  k  R.  373,  it  was  held  that  joung  apple  and 
pear-trees,  from  four  to  six  feet  high  in  the  stem  without  the  top,  and  which  had  been 
grafted  and  planted  in  order  to  sell  the  fruit  which  they  might  produce,  were  trees  within 
the  9  Geo.  1,  c.  22,  s.  1,  now  repealed.  See  Tarry  v.  Newman,  15  M.  k  W.  645,  that  an 
information  on  the  7  &  8  Geo.  4,  c.  29,  s.  39,  might  be  laid  by  any  person. 

(d)  Reg.  V.  Whiteman,  Dears.  C.  C.  353.  It  may  well  be  doubted  whether  the  thorns 
in  a  hedge  are  shrubs ;  and,  if  they  were,  still  they  would  come  within  sec.  34  of  the 
Larceny  Act,  infra, 

(«)  This  clause  is  taken  ft^om  the  7  &  8  Geo.  4,  c.  29,  ■.  39.  There  was  a  similar  clause 
in  the  14  k  15  Vict.  c.  92,  s.  5  (I.).    As  to  the  punishment,  see  antty  p.  145. 
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whoBoever,  baviDg  been  eonvicted  of  any  such  offence,  either  against  this  or  any 
former  Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in  this 
section  before-mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labor,  for  such  term  not  exceeding  twelve  months  as  the  convicting  justice  shall 

think  fit."(/) 

See.  35.  "  If  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, or  any  part  of  any  live  or  dead  fence,  or  any  post,  pale,  vdre^  rail,  stile,  or 
gate,  or  any  part  thereof,  being  of  the  value  of  one  shilling  at  the  least,  shall  be 
found  in  the  possession  of  any  person,  or  on  the  premises  of  any  person,  with  his 
knowledge,  and  such  person,  being  taken  or  summoned  before  a  justice  of  the  peace, 
shall  not  satisfy  the  justice  that  he  came  lawfully  by  the  same,  he  shall  on  convic- 
tion by  the  justice  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles 
so  found,  any  sum  not  exceeding  two  pounds."(^) 

Sec.  36.  ''  Whosoever  shall  steal,  or  shall  destroy  or  damage  with  intent  to  steal, 
any  pIant,(A)  root,  fruit,  or  vegetable  production  growing  in  any  garden,  orchard, 
pleasure  ground^  nursery  ground,  hothouse,  greenhouse,  or  conservatory,  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  term  not 
exceeding  six  months,  or  else  shall  forfeit  and  pay.  over  and  above  the  value  of  the 
article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money 
not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet;  and  whosoever, 
having  been  convicted  of  any  such  offence,  either  asrainst  this  or  any  former  Act  of 
Parliament,  shall  afterwards  commit  any  of  the  offences  in  this  section  before-men- 
tioned, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple  larceny."(0 

*Seo.  37.  "  Whosoever  shall  steal,  or  shall  destroy  or  damage  with  intent  to  r«o(^A 
steal,  any  cultivated  root  or  plant  used  for  the  food  of  ipan  or  beast,  or  for  ^ 
medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture, 
and  growing  in  any  land,  open  or  enclosed,  not  being  a  garden,  orchard,  pleasure 
groundy  or  nursery  ground,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of 
oorrectiony  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor, 
for  any  term  not  exceeding  one  month,  or  else  shall  forfeit  and  pay,  over  and  above 
the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  twenty  shillings  as  to  the  justice  shall  seem  meet,  and 
in  default  of  payment  thereof,  together  with  the  costs  (if  ordered),  shall  be  com- 
mitted as  aforesaid  for  any  term  not  exceeding  one  month,  unless  payment  be  sooner 
made ;  and  whosoever,  having  been  convicted  of  any  such  offence,  either  against  this 
or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in 
this  section  before-mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor, 
for  such  term  not  exceeding  six  months  as  the  convicting  justice  shidl  think  fit.'Yy) 

Where  the  prisoners  were  proved  to  have  cut  down  clover  in  a  field  and  carriea  it 
to  a  cart,  Williams,  J.,  held  that  clover  was  a  cultivated  plant  used  for  the  food  of 
beasts  within  the  7  &  8  Geo.  4,  e.  29,  s.  43.(A;)  But  in  a  subsequent  case  it  was 
doubted  whether  grass  growing  in  a  field  was  a  cultivated  plant  within  the  same 
clauae.(^) 

(/)  This  claase  is  takea  from  the  7^8  Geo.  4,  c.  29,  s.  40 ;  there  was  a  similar  clause 
in  the  14  t  15  Vict.  c.  92,  s.  6  (I.). 

{if)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  29,  s.  41 ;  there  was  a  similar  clause 
in  the  14  k  15  Vict.  c.  92,  s.  4  (I.). 

(A)  See  Rex  v.  Hodges,  ante,  p.  258. 

(t)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  42 ;  and  14  ft  15  Vict.  c.  92,  s. 
5  (L).     As  to  the  punishment,  see  ante^  p.  145. 

(j)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  29,  s.  43 ;  and  14  ft  15  Vict.  c.  92, 
8.  5  (I.). 

(k)  Reg.  o.  Bromby,  3  G.  ft  K.  316. 

(/)  Morris  v.  Wise,  2  F.  ft  F.  51.    Byles,  J.,  reserved  the  question. 
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II.  Larceny  could  not  bj  the  common  law  be  committed  of  vnitten  instruments^ 
whether  they  related  to  real  estate,  or  concerned  mere  choses  in  action.'  If  they 
related  to  real  estate,  the  taking  of  them  was  considered  as  merely  a  trespass  and 
no  felony,  upon  a  principle  allied  to  those  already  mentioned,  namdy,  that  they  con- 
cern the  land,  or  (in  technical  language)  savour  of  the  realty,  are  considered  as  part 
of  it  by  the  law,  and  descend  with  it  to  the  heir  :(m)  and  when  they  concerned 
mere  choses  in  action,  as  bonds,  bills,  and  notes,  they  were  considered  at  common 
law  not  to  be  goods  whereof  larceny  could  be  committed,  as  being  of  no  intrinsic 
value,  and  not  importing  any  property  in  the  possession  of  the  person  from  whom 
they  were  taken. (n) 

Upon  an  indictment  for  stealing  a  parchment  writing,  purporting  to  be  a  coTnniis- 
sion  for  ascertaining  the  boundaries  of  certain  manors,  pursuant  to  an  order  of  the 
Court  of  Chancery,  the  goods  of  our  sovereign  lord  the  king ;  and  also  another 
parchment  writing  annexed  thereto,  purporting  to  be  a  return  made  to  the  said 
commission,  the  goods  of  persons  unknown  ;  it  was  found  by  a  special  verdict,  that 
*2611  ^^^  prisoner  was  guilty  of  privately  taking  away  these  ^parchment  writings, 
■^  being  of  the  value  of  one  penny  each,  with  intent  to  steal  them.  It  was 
urged  by  the  counsel  for  the  Crown,  that  the  reason  why  felony  could  not  be  com- 
mitted of  charters  which  concerned  the  realty,  was  that  they  could  not  be  valaed ; 
but  that  the  reason  would  not  apply  in  this  case,  because  a  value  had  been  affixed 
by  the  jury ;  and  it  was  well  knovm  that  for  certain  purposes  old  parchments  will 
sell  for  a  considerable  price :  and  it  was  also  urged,  that  the  relation  to  the  realty 
did  not  alone  constitute  the  exception,  as  there  could  be  no  doubt  that  it  would  be 
felony  to  steal  an  heirloom,  though  that  savours  of  the  realty.  The  Court,  however, 
were  unanimously  of  opinion,  that  as  the  parchment  writings  in  question  concerned 
the  realty,  no  larceny  could  be  committed  of  them.(o) 

But  stealing  rolls  of  parchment  is  larceny  according  to  the  value  of  the  parch- 
ment, though  they  are  the  records  of  a  court  of  justice,  unless  they  concern  the 
realty.  The  first  count  charged  the  prisoner  with  stealing  one  roll  of  parchment, 
being  records  of  the  Court  of  Common  Pleas,  value  ten  shillings,  the  property  of  the 
king;  the  second  count  was  the  same,  except  laying  the  property  in  the  judges  of  the 
Court ;  the  third  was  the  same,  except  laying  the  property  in  the  prothonotaries ; 
the  fourth  was  the  same,  except  laying  the  property  in  ¥.  Sherwin.  The  fifth, 
sixth,  seventh,  and  eighth  counts  were  similar  to  the  first,  second,  third,  and  fourth 
counts,  but  described  the  property  stolen  as  one  roll  of  parchment.  The  fact«  to 
prove  the  stealing  were  clear,  and  the  jury  found  the  prisoner  guilty  on  the  first 
four  counts.  Rnowles,  R.,  was  clearly  of  opinion  that  the  crime  of  larceny  at 
common  law  could  not  be  established  on  the  four  last  counts,  charging  the  thing 
st-'len  to  be  mere  parchment  of  the  value  of  ten  shillings;  and  he  entertained  very 
strong  doubts  whether  an  actual  existing  record  of  the  Courts  at  Westminster 
could  properly  be  described  as  mere  parchment,  so  as  to  change  its  actual  use  and 
nature,  and  reduce  it  to  mere  personal  chattels,  the  subject  of  larceny  at  common 
law ;  and  he  submitted  that  the  stealing  of  a  record  of  the  Court  at  Westminster 
was  only  a  misdemeanor,  and  no  felony,  till  the  8  Hen.  6,  c.  12,  and  that  only  in 
such  cases  where  the  judgment  was  liable  to  be  reversed  by  such  theft.  In  West- 
beer*s  case,  neither  the  commission  nor  the  return  could  be  legally  considered  as 
parchment,  and  as  such  a  personal  chattel ;  so  in  this  case  the  same  principle  would 
apply,  and  the  roll  of  records  could  not  legally  be  considered  as  a  mere  personal 
chattel,  which  waste  parchment  would  be ;  but,  upon  a  case  reserved,  the  judges 
held  that  as  the  records  did  not  concern  the  realty,  as  in  Westbeer*s  case,  stealing 
the  parchment  was  larceny. (j?) 

The  doctrine  of  charters  and  other  written  assurances  concerning  the  realty  not 


(m)  3  Inst.  109 ;  I  Hale  510 ;  2  Hawk.  P.  G.  c.  33,  s.  35 ;  4  Blac.  Com.  234 ;  2  East  P.  C. 
c.  16,  8.  34,  p.  596. 

)  1  Hawk.  P.  C.  c.  33,  8.  35 ;  4  Blac.  Com.  234 ;  2  East  P.  C.  c.  16,  s.  36,  p.  697. 
)  Westbeer's  case,  1  Leach  12 ;  2  East  P.  G.  c.  16,  s.  34,  p.  596. 
»  Rex  V.  Walker,  R.  A;  M.  G.  G.  R.  155. 

1  Gulp  V.  State,  1  Port.  33. 
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beiDg  the  subjects  of  laroeDj  ^as  carried  so  far,  that  it  was  holden  that  do  larceny 
could  be  committed  of  the  box  or  chest  in  which  they  were  kept. (9) 

*UpoQ  an  indictment  for  stealing  a  piece  of  paper,  it  appeared  that  the  r:|eof*9 
paper  when  stolen  had  written  upon  it  an  agreement  between  the  prosecutor  '- 
and  the  prisoner,  signed  by  each  of  them,  by  which  the  prisoner  contracted  to  build 
two  cottages  for  the  prosecutor  for  a  sum  specified,  and  the  latter  agreed  to  pay 
instalments  at  certain  stages  of  the  work,  and  the  remainder  on  completion ;  and  it 
was  agreed  that  alterations  during  the  progress  of  the  buildings  should  not  affect 
the  contract.  At  the  time  of  the  theft  the  prisoner  had  been  paid  all  the  money 
he  was  entitled  to  under  it,  but  there  was  money  owing  for  alterations,  and  the  work 
was  still  going  on  under  it.  The  matter  of  the  agreement  was  of  the  value  of 
twenty  pounds  or  upwards,  and  therefore  by  law  required  a  stamp,  but  as  between 
the  parties  to  it,  it  would  be  available  as  an  as^reement  without  a  stamp,  but  no  evi- 
dence was  given  on  either  point.  It  was  objected  that  the  paper  was  a  chose  in 
action,  though  unstamped,  and  therefore  not  the  subject  of  larceny  as  a  piece  of 
paper ;  and,  upon  a  case  reserved,  after  a  verdict  of  guilty,  it  was  held  that  the 
prisoner  ought  not  under  the  circumstances  to  have  been  convicted  of  stealing  a 
piece  of  paper ;  for  at  the  time  when  it  was  stolen  it  was  an  agreement,  and  there- 
fore it  was  a  chose  in  action,  and  it  was  clear  that  at  common  law  larceny  could  not 
be  committed  of  a  chose  in  action ;  and  the  reason  why  title-deeds  and  choses  in 
action  are  not  the  subject  of  larceny  is  because  the  parchment  is  evidence  of  the 
title  to  land,  and  the  written  paper  is  evidence  of  the  right ;  and  though  the  instru- 
ment is  stolen,  the  right  remains  the  same  ;(r)  and  as  a  right  cannot  be  the  subject 
of  larceny,  neither  can  the  paper  which  is  evidence  of  it.(«)  As  to  the  agree- 
ment not  being  a  chose  in  action  because  all  that  was  due  had  been  paid  upon  it, 
the  agreement  was  still  executory,  and  might  be  used  by  either  party  to  prove  his 

right.(0 

By  the  24  &  25  Vict.  c.  96,  s.  29,  "whosoever  shall,  either  during  the  life  of 
the  testator  or  after  his  death,  steal,  or  for  any  fraudulent  purpose  destroy,  cancel^ 
ohUteraf£j  or  conceal,  the  whole  or  arty  part  of  any  will,  codicil,  or  other  testamen- 
tary instrument,  whether  the  same  shall  relate  to  real  or  personal  estate,  or  to  both, 
shall  be  guilty  of  felony^  and  being  convicted  thereof  shtdl  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement ;  and  it  shall  not  in 
any  indictment  for  such  offence  be  necessary  to  allege  that  such  will,  codicil,  or 
other  instrument  is  the  property  of  any  person  :  Provided,  that  nothing  in  this  or 
the  last  preceding(tt)  section  mentioned,  nor  any  proceeding,  conviction,  or  judg- 
ment to  be  had  or  taken  thereupon,  shall  prevent,  lessen,  or  impeach  any  remedy  at 
law  or  in  equity  which  any  party  aggrieved  by  any  such  offence  might  or  would  have 
had  if  this  Act  had  not  been  passed ;  but  no  conviction  of  any  such*  offender  r^ooq 
shall  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  ^ 
him ;  and  no  person  shall  be  liable  to  be  convicted  of  any  of  ii\iQ  felonies  in  this  and 
the  last  preceding  section  mentioned,  by  any  evidence  whatever,  in  respect  of  any 
act  done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged  with  such 
offence  have  first  disclosed  such  act,  on  oath,  in  consequence  of  any  compulsory  pro- 
cess of  any  court  of  law  or  equity  in  any  action,  suit,  or  proceeding  which  shall  have 
been  bond  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  first  disclosed 
the  same  in  any  rxymptdsory  examination  or  deposition  before  any  Court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency, *\uy 

(q)  Staandf.  25  b. ;  I  Hale  510.  And  the  same  law  is  laid  down  in  3  Inst.  109,  as  to  the 
box  or  chest,  thongb  it  be  of  great  value ;  and  the  reason  given  is,  that  "  it  shall  be  of  the 
same  nature  the  charters  be  of ;  et  omns  maj'ttt  dignum  trakit  ad  tt  minua" 

ir)  Per  Alderson,  B.  («)  Per  Manle,  J. 

\i)  Reg.  V.  Watts,  Dears.  G.  G.  326,  Parke,  B.,  differed  in  opinion,  and  held  that  at  the 
time  the  instrament  was  stolen,  it  was  not  evidence  of  a  chose  in  action ;  being  unstamped, 
it  was  not  available  either  at  law  or  in  equity. 

(u\  See  p.  264. 

(tt)  This  clause  is  taken  ft'om  the  7  &  8  Geo.  4,  c.  29,  ss.  22,  24,  and  9  Geo.  4,  c.  55,  ss. 
22,  24  (I.).    The  offences  contained  in  this  clause  were  formerly  only  misdemeanors ;  by 
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If  a  party  coDoeal  a  will,  and  the  money  which  ought  under  the  will  to  have 
gone  to  certain  legatees,  and  with  it  pay  the  debts  of  the  husband  of  the  next  of  kin, 
to  whom  the  party  was  a  creditor,  this  is  a  fraudalent  purpose  within  this  section. 
It  is  said,  that  the  indictment  in  such  a  case  should  state  what  the  fraudulent  pur- 
pose was.  The  first  count  charged  the  defendant  with  stealing  the  will  of  Mary 
Baskerville ;  the  second  count  charged  that  the  defendant  the  will  of  the  said  M. 
B.  *^  unlawfully  and  for  a  fraudulent  purpose  did  conceal :"  the  third  count  charged 
that  the  defendant  the  will  of  the  said  M.  B.  '*  unlawfully  and  for  a  fraudulent  pur- 
pose did  destroy."  It  was  opened  for  the  prosecution  that  Mrs.  Baskerville  had 
died  in  the  year  1835,  having  made  her  will,  by  which  she  left  a  sum  of  money  to  a 

Serson  named  Apperley,  the  interest  of  other  money  to  her  (Mrs.  B.'s)  sister,  Mrs. 
Lowland,  and  after  hor  decease  the  principal  to  be  divided  among  Elisha  Cooper's 
children ;  and  that  this  will  was  given  by  Mrs.  Baskerville  to  a  nurse,  who  gave  it 
to  Mr.  Rowland,  the  husband  of  Mrs.  Rowland,  who  put  it  on  a  desk,  from  which  it 
was  taken  away  by  the  defendant;  and  that,  after  this,  administration  was  taken  out 
by  Mrs.  Rowland  as  sole  next  of  kin  of  Mrs.  Baskerville,  and  that  the  defendant, 
who  was  the  assignee  of  Mr.  Rowland,  for  the  benefit  of  creditors,  paid  away  the 
property  in  making  a  dividend  on  Mr.  Rowland^s  debts.  Alderson,  B.,  '^  The  words 
of  the  Act  of  Parliament  are  '  for  any  fraudulent  purpose  destroy  or  conceal  any 
^2641  ^^^'  codicil,  or  other  '''testamentary  instrument.'  The  purpose  ought,  I 
-^  think,  to  be  stated  in  the  indictment,  which  here  it  is  not.(o)  But  I  think 
also  that  if  the  defendant  concealed  this  will,  and  took  the  money  which  ought  to 
have  gone  to  Mrs.  Apperley  and  Elisha  Cooper's  children,  to  pay  Mr.  Rowland's 
debts,  that  would  be  a  fraudulent  purpose  within  the  Act  of  Parliament." (u?) 

By  the  24 ,  &  25  Vict  c.  96,  s.  28,  "  whosoever  shall  steal,  or  shall  /or  any 
Jraudulent.  purpose  destroy,  cancel,  obliterate,  or  conceal,  the  ickole  or  any  part  of 
any  document  of  title  to  lands  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement  ;(x)  and  in  any 
indictment  for  any  such  offence  relating  to  any  document  of  title  to  lands,  it  shall  be 
sufficient  to  allege  such  document  to  be  or  to  contain  evidence  of  the  title  or  of  part 
of  the  title  of  the  person  or  of  some  one  of  the  persons  having  an  interest,  whether 
vested  or  contingent,  legal  or  equitable,  in  the  real  estate  to  which  the  same  relates, 
and  to  mention  such  real  estate  or  some  part  thereof.'Y^) 

By  sec.  1  **  the  term  '  document  of  title  to  lands '  shall  include  any  deed,  map, 

this  clause  tbej  are  not  only  made  felonies,  but  subjected  to  the  same  punishment  at  the 
forgery  of  a  will,  on  the  ground  that  these  offences  are  justas  criminal  and  mischievous 
as  the  forgery  of  a  will.  The  words  "cancel,  obliterate,"  "the  whole  or  any  part  of," 
were  introduced  to  make  this  clause  co-extensive  with  the  preceding  and  subsequent  sec- 
tions. Four  material  alterations  were  made  in  the  proviso.  1.  The  words  "charged 
with"  are  substituted  for  "indicted  for;"  so  that  no  disclosure  made  after  the  defendant 
has  been  charged  with  the  offence  will  come  within  the  proviso.  2.  The  word  "first"  has 
been  introduced  before  "  disclosed  "  in  consequence  of  Reg.  v.  Skeen,  Bell  C.  G.  97,  where 
the  minority  of  the  jndg^es  held,  that  a  statement  made  before  a  Commissioner  of  Banlc- 
rupts  was  a  disclosure  within  the  5  &  6  Vict.  c.  39,  s.  6,  although  the  same  facts  as  were 
contained  in  that  statement  had  been  previously  proved  before  a  magistrate  on  hearing  a 
charge  against  the  defendant.  Under  this  clause  no  disclosure  will  avail  unless  it  be  ab- 
solutely the  first  disclosure.  3.  The  word  "compulsory"  has  been  introduced  before 
"examination  or  deposition,"  so  as  to  exclude  any  voluntary  examination  or  deposition. 
See  Reg.  o.  Strahan,  7  Cox  C.  G.  85.  Lastly,  The  proviso  is  extended  to  examination,  Ac, 
in  insolvency.  The  provision  in  the  former  enactments  as  to  value  was  unnecessary.  See 
note  (y)  pott.    As  to  hard  labor,  &c.,  see  ante,  p.  67. 

(v)  But  see  Halloway  v.  Reg.,  17  Q.  B.  317  (79  B.  G.  L.  R.),  ante,  vol.  I,  p.  605;  Reg.  v. 
Wynn,  1  Den.  G.  G.  365 ;  and  Reg.  «.  Douglas,  13  Q.  B.  42  (66  E.  G.  L.  R.),  that  it  is  un- 
necessary to  state  the  purpose. 

(w)  Reg.  V,  Morris,  9  G.  *  P.  89  (38  E.  G.  L.  R.). 

{x\  See  the  proviso  in  sec  29,  ante,  p.  262.     As  to  hard  labor,  ftc,  see  ante,  p.  67. 

\y)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  23 ;  and  the  9  Geo.  4,  c.  56,  s. 
23  (I.).  This  clause  introduces  the  new  offence  of  destroying,  &c.,  documents  of  title  for 
a  fraudulent  purpose.  Under  the  former  enactments  the  offences  were  misdemeanors. 
This  clause  makes  them  felony.  The  14  &  15  Vict.  c.  100,  s.  24,  rendered  the  provision 
as  to  the  non-statement  of  the  value  unnecessary.    As  to  hard  labor,  Ac.,  see  ante,  p.  67. 
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paper,  or  parchment,  written  or  printed,  or  partly  written  and  partly  printed,  being 
or  containing  evidence  of  the  title,  or  any  part  of  the  title,  to  any  real  estate,  or  to 
any  interest  in  or  out  of  any  real  estate  "(z) 

Upon  an  indictment  on  the  former  section  for  stealing  three  deeds  relating  to  real 
estate,  Patteson^  J.,  told  the  jury,  *'  Although  this  is  not  a  felony,  you  must  be  satis- 
fied that  the  defendant  took  these  parchnfent  writings  under  such  circumstances  as 
woiild  have  amounted  to  larceny,  had  deeds  of  the  kind  been  the  subject  of 
larceny,  (a) 

On  the  indictment  upon  the  7  &  8  Geo.  4,  c.  29,  s.  23,  it  appeared  that  the  pri- 
soner held  certain  premises  under  a  lease  from  the  prosecutor,  who  had  possession 
of  the  counterpart.  The  prisoner  told  the  prosecutor's  clerk  that  if  he  would  get 
him  the  counterpart  he  would  give  him  £10 ;  he  said  he  had  altered  the.  lease  so  as 
to  make  it  appear  to  be  for  seventy-one  instead  of  twenty-one  years,  and  he  wanted 
the  couoterpart  that  he  might  alter  it  in  the  same  way.  The  clerk  informed  the 
prosecutor,  and,  acting  under  his  directions,  he  took  the  counterpart,  and  gave  it  to 
the  prisoner,  and  he  gave  him  £10.  It  did  not  however  clearly  appear  whether  the 
deed  was  given  into  the  prisoner's  hands  by  the  clerk,  or  put  on  the  table  and  taken 
up  by  the  prisoner ;  and  it  was  held  that  if  the  deed  was  delivered  by  the  clerk  into 
the  *hands  of  the  prisoner,  he  ought  not  to  be  convicted;  but  that  if  he  took 
ic  ofi^  the  table  he  might  be  convicted. (6) 

By  the  22  &  23  V  ict.  c.  35,  s.  24,  **  any  seller  or  mortgagor  of  land,  or  of  any 
chattels,  real  or  personal,  or  choses  io  action,  conveyed  or  assigned  to  a  purchaser, 
or  the  solicitor  or  ageut  of  any  such  seller  or  mortgagor,  who  shall  after  the  pass- 
ing of  this  Act  conceal  any  settlement,  deed,  will,  or  other  instrument  material  to 
the  title  or  any  incumbrance  from  the  purchaser,  or  falsify  any  pedigree  upon 
which  the  title  does  or  may  depend,  in  order  to  induce  him  to  accept  the  title 
offered  or  produced  to  him,  with  intent  in  any  of  such  cases  to  defraud,  shall  be 
guilty  of  a  misdemeanor,  and  being  found  guilty  shall  be  liable,  at  the  discretion  of 
the  Court,  to  suffer  such  punishment  by  fine  or  imprisonment  for  any  time  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  or  by  both,  as  the  Court  shall  award, 
and  shall  also  be  liable  to  an  action  for  damages  at  the  suit  of  the  purchaser  or 
mortgagee,  or  those  claiming  under  the  purchaser  or  mortgagee,  for  any  loss  sus- 
tained by  them  or  either  or  any  of  them  in  consequence  of  the  settlement,  deed, 
will,  or  other  instruments  or  incumbrance  so  concealed,  or  of  any  claim  made  by 
any  person  under  such  pedigree,  but  whose  right  was  concealed  by  the  &lsification 
of  such  pedigree;  and  in  estimating  such  damages,  where  the  estate  shall  be  reco- 
vered from  such  purchaser  or  mortgagee,  or  from  those  claiming  under  the  purchaiser 
or  mortgagee,  regard  shall  be  had  to  any  expenditure  by  them  or  either  or  any  of 
them  in  improvements  on  the  land ;  but  no  prosecution  for  any  ofience  included  in 
this  section  against  any  seller  or  mortgagor,  or  any  solicitor  or  agent,  shall  be  com- 
menced without  the  sanction  of  Her  Majesty's  Attorney  General,  or,  in  case  that 
office  be  vacant,  of  Her  Majesty's  Solicitor  General ;  and  no  such  sanction  shall  be 
given  without  such  previous  notice  of  the  application  for  leave  to  prosecute  to  the 
person  intended  to  be  prosecuted  as  the  Attorney  General  or  the  Solicitor  General 
(as  the  case  may  be)  shall  direct."  And  by  the  23  &  24  Vict.  c.  38,  s.  8,  the  pre- 
ceding section  "  shall  be  read  and  construed  as  if  the  words  *  or  mortgagee'  had 
followed  the  word  '  purchaser'  in  every  place  where  the  latter  word  Is  introduced  in 
the  said  section." 

By  the  24  &  25  Vict.  c.  96,  s.  30,  ^*  whosoever  shall  steal,  or  shall  for  any  fraud- 
ulent purpose  take  from  its  place  of  deposit  for  the  time  being,  or  from  any  person 
having  the  lawful  custody  thereof,  or  shall  unlawfully  and  maliciously  cancel,  oblite- 
rate, injure,  or  destroy  the  whole  or  any  part  of  any  record,  writ,  return,  panel, 
process,  interrogatory,  deposition,  affidavit,  rule,  order,  or  warrant  of  attorney,  or 
of  any  original  document  whatsoever  of  or  belonging  to  any  Court  of  Record,  or 
relating  to  any  matter,  civil  or  ^iminal,  begun,  depending,  or  terminated  in  any 

(z)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  2d,  s.  23,  and  9  Qeo.  4,  c.  55,  8.  23  (I), 
with  the  additions  in  iialiet, 

(a)  Rex  V.  John,  7  G.  &  P.  324  (32  E.  L.  G.  R.). 

(b)  Reg.  V.  Lawrence,  4  Goz  G.  G.  438.    The  Recorder.    See  the  cases,  ante,  p.  189. 
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such  Court,  or  of  any  bill,  petition,  answer,  interrogatory,  deposition,  affidavit, 
order,  or  decree,  or  of  any  original  docament  whatsoever  of  or  belonging  to  any 
Court  of  Equity,  or  relating  to  any  cause  or  matter  begun,  depending,  or  termi- 
nated in  any  such  Court,  or  of  any  original  document  in  anywise  relating  to  the 
business  of  any  '^'office  or  employment  under  Her  Majesty,  and  being  or  re- 
maining in  any  office  appertaining  to  any  Court  of  Justice,  or  in  any  of  Her 
Majesty's  castles,  palaces,  or  houses,  or  in  any  government  or  public  office,  shall  be 
guilty  of  felony ^  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement ;  and  it  shall  not  in  any  indictment  for  such  offence 
be  necessary  to  allege  that  the  article  in  respect  of  which  the  offence  is  committed 
is  the  property  of  any  person.'Yc) 

It  has  been  observed  that  written  instruments  which  concerned  mere  choses  in 
action^  as  being  of  no  intrinsic  value,  and  not  importing  any  property  in  possession 
of  the  party  from  whom  they  were  taken,  were  not  at  common  law  the  subjects  of 
larceny  ;(r/)  which  offence  can  be  committed  only  in  respect  of  goods  which  have 
some  worth  in  themselves,  and  do  not  derive  their  worth  merely  from  their  relation 
to  some  other  thing.(€)  But  the  Legislature  found  it  necessary  to  interfere  upon 
this  subject,  and  make  the  stealing  of  choses  in  action  in  many  instances  an  offence 
of  the  d^ee  of  felony.* 

As  to  larceny  of  written  instruments,  by  the  24  &  25  Vict.  c.  96,  s.  27,  "  whoso- 
ever shall  steal,  or  ihaU  for  any  fraudulent  ptirpose  destroy,  cancel,  or  obliterate, 
the  whole  or  any  part  of  any  valuable  security,  other  than  a  document  of  title  to 
lands,  shall  be  guilty  of  felony,  of  the  same  nature  and  in  the  same  d^ree  and 
punishable  in  the  same  manner  as  if  he  had  stolen  any  chattel  of  like  value  with 
the  share,  interest,  or  deposit  to  which  the  security  so  stolen  may  relate,  or  with 
the  money  due  on  the  security  so  stolen,  or  secured  thereby  and  remaining  unsatis- 
fied, or  with  the  value  of  the  goods  or  other  valuable  thing  represented,  mentioned, 
or  referred  to  in  or  by  the  security.'\f) 

By  sec.  1,  '^in  the  interpretation  of  this  Act:  The  term  'document  of  title  to 
goods'  shall  include  any  bill  of  lading,  India  warrant,  dock  warrant,  warehouse 
keeper's  certificate,  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or 
valuable  thing,  bought  and  sold  note,  or  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 

(e)  This  clause  is  taken  from  the  *I  k  B  Qeo.  4,  c.  29,  s.  21,  and  9  Geo.  4,  c.  55,  s.  21  (I.). 
The  ofTences  contained  in  this  clause  were  formejrlj  only  misdemeanors ;  they  are  made 
felonies  by  this  clause.  The  provison  as  to  value  in  the  former  enactments  was  unneces- 
sary.    See  note  (y),  p.  264.    As  to  hard  labor,  kc,  see  ante,  p.  67. 

(d)  Ante,  p.  260. 

U)  1  Hawk.  P.  0.  c.  33,  a.  35 ;  2  East  P.  0.  c.  16,  s.  36,  p.  697. 

(/)  This  clause  is  taken  from  the  7^8  Geo.  4,  c.  29,  s.  5 ;  and  9  Geo.  4,  c.  55,  s  5  (I.). 
This  clause  introduces  the  new  offences  of  destroying,  cancelling,  or  obliterating  valuable 
securities  for  any  fraudulent  purpose.  The  latter  part  of  the  former  clauses  was  confined 
to  goods,  kc,  mentioned  in  a  warrant  of  order. 

1  A  receipt  for  the  payment  of  a  debt  is  the  subject  of  larceny :  People  v.  Loomis,  4 
Denio  380.  Stealing  a  receipt  or  other  instrument  from  the  hands  of  the  party  whose  act 
it  is,  it  never  having  taken  effect  by  delivery,  is  not  larceny.  Therefore  when  a  debtor 
procured  his  creditor  to  sign  a  receipt  for  the  debt  under  pretence  that  he  was  about  to 
pay  him,  and  then  took  it  from  him  with  a  criminal  intent,  and  without  paying  the  money ; 
held,  that  he  was  not  guilty  of  larceny :  People  v.  Loomis,  4  Denio  380.  On  a  prosecution 
for  larceny  in  stealing  bank  bills  of  another  State,  the  prosecution  must  show  the  exist- 
ence of  the  banks  and  the  genuineness  of  the  bills:  Johnson  v.  People,  4  Denio  364.  It 
seems  that  evidence  that  the  prisoner  had  passed  stolen  the  bills  as  genuine,  would  have 
been  sufficient  *.  Ibid. 

Bank  bills  redeemed  by  the  bank  which  issued  thera,  and  in  the  hands  of  its  agents,  are 
the  subject  of  larceny :  Comm.  v.  Rand,  7  Mete.  475. 

See  as  to  bank  notes :  Thomasson  v.  State,  22  Geo.  499 ;  Pyland  r.  State,  4  Sneed  357 ; 
Starkey  v.  State,  6  Ohio  (N.  S.)  266;  Spangler  o.  Comm.,  3  Binn.  533;  Gomm.  v.  Bower, 
1  Ibid.  201.  A  letter  of  no  intrinsic  value  is  not  the  subject  of  larceny :  Payne  o.  People, 
6  Johns.  108. 
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purportiDg  to  authoriEe,  either  by  endorsement  or  by  delivery,  the  posseesor  of  such 
document  to  transfer  or  receive  any  goods  thereby  represented  or  therein  mentioned 
or  re/erred  to:'\ff) 

^*  The  term  *  vaJuable  security'  shall  include  any  order,  Exchequer  acquittance, 
or  other  security  whatsoever  entitling  or  '^'evidencing  the  title  of  any  person  ruia^rj 
or  body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund,  ^ 
whether  of  the  United  Kingdom,  or  of  G-reat  Britain  or  of  Ireland,  or  of  any  foreign 
State,  or  in  any  fund  of  any  body  corporate,  company,  or  society,  whether  vrithm  die 
United  Kingdom  or  in  any  foreign  StcUe  or  country,  or  to  any  deposit  in  any  bank, 
and  shall  also  include  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  whatsoever  for  money  or  for  payment  of  money,  whether  of  the  United 
Eangdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  State,  and  any 
document  of  title  to  lands  or  goode  ae  hereinbefore  defined J\h) 

In  a  case  upon  the  2  Geo.  2,  c.  25,  s.  3,  where  the  prisoner  was  convicted  of 
stealing  a  note,  by  which  the  maker  promised  to  pay  to  the  prosecutor  or  order  a 
sum  of  money,  but  which  the  prosecutor  had  not  indorsed,  all  the  judges  held  that 
its  not  being  indorsed  was  im mater ial.(Y')  In  a  case  upon  the  same  statute  where 
the  prisoners  were  indicted  for  stealing  a  bill  of  exchange,  it  appeared  that,  when 
the  bill  was  stolen  from  the  prosecutor  at  Manchester,  two  names  only  were  indorsed 
upon  it ;  but  that  when  it  was  negotiated  by  one  of  the  prisoners,  at  Leicester,  a 
third  name  was  added  to  the  two  other  indorsers;  upon  which  it  was  objected,  on 
behalf  of  the  prisoners,  that  this  being  an  indictment  at  Leicester,  for  tJien  and 
there  stealing  a  bill  of  exchange,  whereon  were  indorsed  the  names  of  the  two  first 
indorsers,  it  was  not  supported  by  the  evidence  of  a  bill  with  an  additional  name 
indorsed  thereon,  at  the  time  the  bill  was  negotiated  by  one  of  the  prisoners,  in 
Leicester.  But  the  prisoners  were  convicted ;  and  upon  a  case  reserved,  the  judges 
all  agreed  that  the  addition  of  the  third  name  made  no  difference ;  that  it  was 
the  same  bill  that  was  originally  stolen ;  and,  therefore,  that  the  conviction  was 
proper.(y) 

In  a  case  upon  the  15  Geo.  2,  c.  13,  relating  to  embezzlements  by  servants  of  the 
Bank  of  England,  which  will  be  mentioned  in  a  subsequent  chapter,  a  prisoner  was 
indicted  for  stealing  certain  bills,  commonly  called  Exchequer  bills }  and  as  it  ap- 
peared that  the  person  who  signed  them,  on  the  part  of  the  government,  was  not 
legally  authorizeKl  so  to  do,  the  Court  held  that  they  were  not  good  Exchequer  bills, 
and  the  prisoner  was  consequently  acquitted. (^) 

It  has  been  holden  that  the  paper  and  stamps  of  the  notes  of  a  firm  of  country 
hankers,  which  had  been  paid  by  their  correspondent  banker  in  London,  and  which 
were  re-issuable  by  the  country  bankers,  were  the  vcduable  property  of  such  country 
bankers  while  thjy  were  in  transitu  for  the  purpose  of  being  re-issued.  In  some 
counts  the  prisoner  was  charged  with  stealing  *' promissory  notes;"  and  in  others 
he  was  charged  with  stealing  *'^  one  hundred  and  thirty-five  ^tec«8  of  paper,  i-^co^q 
each  being  respectively  stamped  with  a  stamp  of  four  shillingB,  value  four  ^ 
8hiliiug»,  ueM^  the  stimp  directed  by  the  statute  in  such  case  made  and  provided 
00  every  pruuii.N»ury  unte  fur  payment  to  the  bearer  on  demand  of  any  sum  of  money 
not  exceeding.  &c  ;  one  hundred  and  eighty-four  pieces  of  paper,  each  being  re- 
spectively htauiped  with  a  stamp  of  one  shilling,  ic. ;  and  seventy-seven  pieces  of 
papar,  each  being  retspectively  stamped  with  a  stamp  of  one  shilling  and  sixpence, 

{g)  This  clause  is  tAken  from  the  5  &  6  Vict.  c.  39,  8.  4,  with  the  addition  of  « transfer" 
and  **  valuable  thing,"  Irom  ihe  7  &  H  Geo.  4,  c.  29,  s.  5,  and  the  new  words  in  italics, 

{k)  This  clause  is  taken  from  the  7  &  8  Ueo.  4,  c.  29,  s.  5,  and  9  Qeo.  4,  c.  55,  a.  5  (I.). 
It  extends  the  former  enactnieuts  to  funds  of  bodies  corporate,  companies,  and  societies  in 
foreij^n  countries,  and  to  deposits  **  in  any  Bank,"  instead  of  "  in  any  Savings'  Bank."  The 
last  words  in  this  clause  are  introduced  in  order  that  the  terms  '*  valuable  security"  may 
iuclude  all  the  matters  contained  under  the  previous  definitions  of  *' document  of  title  to 
good:),''  and  "  document  of  title  to  lands  ;"  so  that  wherever  the  terms  "  valuable  security" 
occur  \sk  the  subsequent  parts  of  the  Act,  all  the  matters  contained  in  those  definitions 
may  be  Included.     As  to  document  of  title  to  lands,  see  ante,  p.  264. 

(t)  Anon.,  2  Kast  P.  C.  c.  Itf,  s.  37,  p.  598. 

(>)  Rex  0.  Austin,  2  Sast  P.  C.  c.  16,  8.  37,  p.  602. 

\k)  Aslett's  (first)  case,  2  Leach  954. 
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&c.,  all  the  said  pieoes  of  paper  bein^  bo  stamped  as  aforesaid,  and  being  the  property, 
&c. ;  and  each  and  every  of  the  said  stamps  being  then  arailable,  and  of  full  force 
and  effect,  against  the  peace,  &o."  It  appeared  that  the  paid  notes  in  question 
were  made  up  into  a  parcel  bj  the  London  bankers,  and  sent  by  the  mail  to  tbe 
oouDtry  bankers,  who  never  received  them,  and  were  under  the  necessity  of  issuing 
other  notes  on  fresh  stamps  in  their  stead.  Many  of  the  paid  notes,  so  missed,  were 
traced  to  the  possession  of  the  prisoner,  under  very  strong  eironmstances  of  mm- 
picion.  The  prisoner's  eonnsei  objected  that  the  charge  being  for  a  larceny,  the 
law  required  that  the  property  stolen  should  of  some  value ;  that  the  notes,  haring 
been  paid,  were  become,  both  with  respect  to  the  money  they  were  intended  to 
secure,  as  well  as  to  the  stamps,  mere  waste  paper ;  that  their  former  value  was 
extinct  ]  and  that  before  they  could  again  become  valuable  property,  it  was  neces- 
sary they  should  have  been  actually  re^issued  by  the  firm  of  the  oonntiy  bank. 
And  it  was  objected,  as  to  the  counts  for  stealing  the  stamped  pieces  of  paper,  that 
they  could  not  be  sustained;  as  the  «tomp8,  having  been  issued,  were  not  at  the 
time  when  they  were  taken  in  any  way  saleable  as  stamps ;  that  their  operation,  as 
stamps,  was,  at  that  time,  completely  at  an  end ;  and  that  they  would  not  reaasume 
the  character  of  stamps,  until  the  notes,  to  which  they  were  affixed,  had  undergone 
the  process  of  being  re-issued.  The  jury  having  found  the  prisoner  guilty,  the  case 
was  referred  to  the  twelve  judges,  whose  opinion  was  afterwards  delivered  by  Orose, 
J.,  to  the  following  effect  :*-'*  The  question  submitted  in  this  case  to  the  considera- 
tion of  the  judges  was,  whether  the  paper  and  the  stamps  are,  under  the  circam- 
stances  of  the  case,  the  subjects  of  larceny  at  common  law ;  or,  in  other  terms, 
whether  they  are  the  property  of,  and  of  any  value  to  Messrs.  Large  &  Co.  (the 
country  bankers),  who  were  unquestionably  the  owners  of  them.  These  gentlemen 
had  paid  for  the  paper,  the  printing  and  the  stamps  of  these  papers,  which  once 
existed,  both  in  character  and  in  value,  as  promissory  notes.  Their  character  and 
value,  as  promissory  notes,  were  certainly  extinct  at  the  time  they  were  stolen ;  but, 
even  in  this  state,  they  bore  about  them  a  capability  of  being  legally  restored  to 
Uieir  former  character  and  pristine  value.  It  was  a  capability  in  which  these  owners 
had  a  special  interest  and  property.  The  act  of  re-issuing  them  would  have  imme- 
diately manifested  their  value  as  papers,  for  it  would  have  saved  their  owners  the 
expense  of  reprinting  other  notes,  and  of  purchasing  oUier  stamps,  to  which  ex- 
pense, it  was  proved,  they  were  put,  on  their  being  deprived  of  these  papers,  by  the 
•crime  of  the  prisoner.  In  what  sense  or  meaning,  therefore,  can  it  be  said  that 
these  stamped  papers  were  not  the  valuable  property  of  their  owners  ?  Theji/  were, 
indeed y  *onfy  of  value  to  thoee  owners;  but  it  is  enough  that  they  ttere  of 


*269] 


value  to  them:  their  value  as  to  the  rest  of  the  world  is  immaterial.     The 


judges,  therefore,  are  of  opinion,  that  to  the  extent  of  the  price  of  the  paper,  the 
printing,  and  the  stamps,  they  were  valuable  property  belonging  to  the  prosecutors; 
and  that  the  prisoner  has  been  legally  convicted."(0 

The  halves  of  country  bank-notes,  sent  in  a  letter,  are  goods  and  chattels.  The 
indictments  in  some  counts  charged  the  prisoner  with  embessling  pieces  of  paper  of 
the  value  of  one  penny,  and  in  other  counts,  '<  pieces  of  paper  partly  written  and 
partly  printed,'^  bearing  stamps,  the  values  of  which  were  specified :  all  the  counts 
charged  them  to  be  '^  of  the  goods  and  chattels  "  of  the  prosecutor.  A  stamp  dis- 
taributor  had  remitted  to  the  prosecutor,  by  post,  the  first  halves  of  the  country 
bank-notes,  to  the  amount  of  £190,  and  evidence  was  given  to  show  that  this  letter 
was  received  by  the  prisoner,  and  that  he  had  embessled  the  notes ;  it  was  objected 
that  these  halves  of  country  notes  were  not  goods  and  chattels  :  if  thu  noUs  had 
been  entire,  they  would  have  been  choses  in  action,  not  goods  and  chattels,  and  in 
their  present  state  they  were  of  no  value.  Bosanquet,  J.,  "  They  might  have  been 
made  of  value  to  the  prosecutor,  by  his  putting  the  two  halves  together."  After 
citing  Clarke*s  case,  his  lordship  added,  "  I  will  consider  of  the  objection,  and  if  I 

(/)  Clarke's  case,  2  Leach  1036,  and  R.  k  R.  181.  In  a  MS.  note  of  the  judgment  in  this 
case,  with  which  the  author  has  been  favored,  the  principle  is  thus  stated,  *'  If  a  chattel 
be  valuable  to  the  possessor,  though  not  saleable,  and  of  no  value  to  any  one  besides,  it 
may  still  be  the  subject  of  a  larceny." 
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should  tbink  it  is  a  yalid  one  the  prisoner  shall  have  the  benefit  of  it."     The  pri- 
soner was  afterwards  sentenced  to  be  tran8ported.(m) 

Re-issuable  notes,  if  they  cannot  be  called  yaluable  seeorities  while  in  the  i^ands 
of  their  makers,  may  be  called  goods  and  chattels.  The  first  count  charged  the  pri- 
soner with  receiving  thirty  pieces  of  paper  of  great  valne,  to  wit,  of  £30  each,  the 
said  pieces  of  paper  being  [stamped  with  a  stamp  value  bd.,  the  same  being  the 
stamp  directed  and  required  by  the  statute  in  that  case  made  and  provided,  on 
every  promissory  note  for  payment  to  bearer  on  demand  for  every  sum  of  money  not 
exceeding  £1  1«.]  of  the  goods  and  chattels  of  J.  Whitehead  and  others.  Second 
count  the  same,  but  substituting  the  words  ^^  being  duly  stamped  as  directed  and  re- 
quired by  the  statute  in  such  case  made  and  provided,"  instead  of  the  words  be- 
tween the  brackets.  Third  count,  receiving  '^  thirty  valuable  securities,  commonly 
called  promissory  notes,  each  of  the  said  valuable  securities  being  for  the  payment 
of  the  sum  of  £1,  and  of  the  value  of  £1,  of  the  property  of  J.  Whitehead  and 
others,  and  the  said  valuable  securities  at  the  several  times  of  comnatting  the  several 
felooies  last  above  mentioned,  being  of  great  vabie,  to  wit,  £30."  Fourth,  for  re- 
ceiving "  thirty  other  valuable  securities  of  great  value,  to  wit,  of  the  value  of  £30." 
Neither  of  the  two  last  counts  stated  that  the  moneys  secured  by  the  valuable  secu- 
rities remained  due  and  unsatisfied.  The  prosecutors,  Whitehead  and  Co.,  were 
country  ^bankers,  and  were  in  the  habit  of  issuing  promissory  notes  of  £10,  r3t:.>7A 
£5,  and  £1 ;  the  two  former  were  made  payable  at  the  house  of  61yn  and  Co.,  ^  '^ 
in  Lombard  Street,  the  £1  only  in  the  country,  but  were  occasionally  paid  when  pre- 
sented to  Giyn  and  Co.  The  course  of  business  at  that  house  was.  at  the  close  of 
every  day  to  roll  up  in  a.bundle  all  the  notes  which  had  been  paid  in  the  courS(3  of 
the  day,  and  to  lock  up  these  bundles  until  an  opportunity  offered  of  delivering 
them  to  one  of  the  parties  when  in  town,  or  of  sending  a  parcel  of  them  to  be  re- 
issued. On  the  l^lst  of  November,  1827,  a  large  bag  was  delivered  at  the  house  of 
Glyo  and  Co.,  to  one  of  the  partners  of  the  house  of  Whitehead  and  Co.,  containing 
the  bundles  of  several  days,  and  he  was  robbed  of  the  bag  at  the  door  of  Furnival's 
Inn  coffee-house  when  about  setting  off  for  the  country  by  the  mail,  and  some  of 
the  notes  were  traced  to  the  prisoner  under  circumstances  which  satisfied  the  jury 
of  his  guilty  knowledge  in  receiving  them,  and  they  found  him  guilty.  And,  upon 
a  case  reserved,  it  was  contended  that  in  order  to  bring  a  case  within  the  7  &  8 
Geo.  4,  c.  29,  s.  5,  the  notes  must  be  outstanding,  and  the  nK)ney  purporting  to  be 
payable  on  them  must  be  due  and  unpaid.  In  this  case  the  notes  had  been  satisfied, 
and  were  in  the  hands  of  the  makers;  they  could  not  therefore  be  valuable  securi- 
ties of  the  value  they  purported  to  be,  and  had  indeed  been  when  in  circulation. 
Besides,  there  was  no  averment  that  the  money  was  due  and  unpaid,  nor  could  these 
notes  be  said  to  be  goods  and  chattels  of  the  value  of  the  stamps,  or  of  any  other 
valae ;  they  were,  in  fact,  of  none ;  but,  supposing  them  to  be  of  value,  and  the 
property  of  the  owners,  they  could  not  be  called  goods  and  chattels.  The  judges, 
ten  of  whom  were  present,  held  the  conviction  right ;  some  doubted  whether  the 
notes  could  properly  be  called  valuable  securities ;  but  if  not,  they  all  thought  that 
they  were  goods  and  chattels. (n)^ 

In  order  to  come  within  the  7  &  8  Geo.  4,  c.  29,  s.  5,  an  instrument  must  have 
been  a  perfect  and  complete  bill  of  exchange,  promissory  note,  &c  ,  and  if  .the  sum 
or  the  drawer  were  omitted,  it  was  not  such  a  security  as  was  included  in  that 
section ;  and  although  such  imperiect  instruments  might  properly  be  described  as  pieces 
of  paper,  each  having  a  stamp,  yet  the  prisoner  could  not  be  convicted  of  stealing 
them,  unless  the  prosecutor  had  such  a  possession  of  them  as  would  have  enabled 

(m)  Rex  p.  Mead,  4  C.  ilc  P.  536  (19  R.  a  L.  R.).  See  Reg.  v.  Jones,  1  Den.  0.  C.  551, 
poMt,  ''FaUe  Pretences,"  where  the  prisoaer  obtained  the  halves  of  a  £5  note,  which  were 
sent  in  two  differeat  letters,  and  were  described  as  ^'  two  pieces  of  paper  "  of  the  goods 
and  chattels  of  the  prosecutor,  and  this  was  held  to  be  correct. 

(n)  Rex  V.  Vyse,  R.  t  M.  C.  C.  R.  218. 


^  Bank  bills  con»pMe  in  form,  but  not  issued,  are  the  property  of  the  bank ;  and  may 
be  80  treated  in  criminal  proceedings,  for  receiving  them  with  knowledge  of  their  having 
been  stolen:  People  v.  Wiley,  3  Hill  194. 
vol.  u. — 14 
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him  to  maintain  trespass.  The  first  count  charged  the  prisoner  with  stealing  '*  ten 
bills  of  exchange  for  the  payment  of  £500  each,  of  the  vahie  of  £500  each/'  the 
property  of  Mr.  Astley.  The  second  ooant,  "  ten  orders  for  the  payment  of  £500 
each,  and  of  the  value  of  £500  each/'  The  third  count,  "  ten  securities  for  the 
payment  of  £500  each,  and  of  the  value  of  £500  each."  And  the  fourth  count, 
^*  ten  pieces  of  paper,  each  being  respectively  stamped  with  a  stamp  of  six  shillings,  and 
of  the  value  of  six  shillings/'  &c.  It  appeared  that  in  consequence  of  an  advertise- 
ment offering  to  lend  money  upon  bills  of  exchange  or  other  personal  security,  the 
prosecutor,  who  had  occasion  for  a  sum  of  money,  had  an  interview  with  the  pri- 
soner, who  told  him  that  he  could  accommodate  him  with  £5000,  at  £6  per  cent. 
3,;(^^^-,  The  prisoner  produced  from  his  pocket-book  ten  *blank  stamps,  and  the 

^  prosecutor  wrote  on  each  of  them  the  words,  ^'  Payable  at  Messrs.  Praed  and 
Co.,  189  Fleet  street,  London."  Nothing  was  written  on  the  stamps  at  thai  time 
but  these  words ;  the  prisoner  took  the  stamps  away.  The  prosecutor  saw  him 
again  several  days  afterwards ;  he  said  the  prosecutor  had  omitted  to  sign  his  name, 
and  he  again  produced  the  ten  pieces  of  paper ;  the  prosecutor  signed  them,  and 
wrote  ^^  accepted  "  on  each  of  them,  and  gave  them  to  the  prisoner  again ;  he  said 
he  would  send  the  money  in  a  few  days  by  the  mail,  but  it  was  never  sent.  For  the 
prisoner  it  was  contended  that  the  papers  taken  were  not  the  subject  of  larceny, 
and  that  the  7  &  8  Geo.  4,  c.  29,  only  made  perfect  and  available  instruments  the 
subject  of  larceny;  and  secondly,  that  there  was  no  felony,  because  the  paper 
stamps  being  the  property  of  the  prisoner,  no  trespass  was  committed  in  taking 
them.  Littledale,  J.  ^'  With  respect  to  the  first,  second,  and  third  counts,  I  am  of 
opinion  that  when  these  acceptances  were  taken  from  the  prosecutor,  they  were 
neither  bills  of  exchange,  orders,  or  securities  for  money."  Allor  stating  the  facts, 
the  learned  judge  proceeded,  ^^  These  papers  were  again  taken  away  by  the  prisoner, 
and  it  appears  to  me,  that,  when  they  were  so  taken  away,  they  were  neither  bills  of 
exchange  nor  orders  for  the  payment  of  money,  but  were  only  in-  a  sort  of  embryo 
state,  there  being  the  means  of  making  them  bills  of  exchange.  The  7  &  8  Geo. 
4,  c.  29,  8.  5,  enacts,  that  if  any  person  shall  steal  any  ^  bill,  note,  warrant,  order, 
or  other  security  whatsoever  for  money,  or  for  payment  of  money,  whether  of  this 
kingdom  or  any  other  state,'  the  party  is  to  be  punished  as  he  would  be  for  stealing 
a  chattel  of  the  like  value.  Now,  how  could  this  be  said  to  be  of  any  value  ?  and 
of  what  value  can  it  be  said  to  be  ?  If  these  papers  had  been  stolen  from  a 
'  dwelling-house,  could  they  be  charged  to  be  of  the  value  of  £500  each  ?  There  is 
no  sum  mentioned  in  them,  and  no  drawer;  and  they  being,  as  I  before  observed, 
but  a  kind  of  embryo  security,  I  am  of  opinion  that  the  first  three  counts  of  this 
indictment  are  not  pioved.  There  is,  however,  a  fourth  count,  which  describes  the 
papers  as  ten  pieces  of  paper,  each  having  a  six  shilling  stamp ;  and  upon  this 
count  the  question  is,  whether  the  prisoner  can  be  said  to  have  stolen  this  property? 
The  fourth  count  correctly  describes  them,  but  it  seems  to  me  that  the  circumstances 
under  which  they  were  obtained  by  the  prisoner  were  not  such  as  to  make  the 
prisoner  liable  for  a  felony.  If  a  person  by  a  false  representation  obtains  the  pos- 
session of  the  property  of  another,  intending  to  convert  it  to  his  own  use,  this  is 
felony ;  but  the  property  must  have  previously  been  in  the  possession  of  the  person 
from  whom  it  is  charged  to  have  been  stolen.  Now,  I  think  that  these  papers,  in 
the  state  in  which  they  were,  were  the  property  of  the  prisoner.  He  took  them 
from  his  pocket,  and  Mr.  Astley  never  had  them,  except  for  the  purpose  of  writing 
on  them;  they  were  never  out  of  the  prisoner's  sight;  Mr.  Astley  writes  on  them, 
as  was  intended,  and  the  prisoner  immediately  has  them  again.  I  think  that  the 
j)ri8oner  cannot  be  considered  as  having  committed  a  trespass  in  the  taking,  as  they 
were  never  out  of  his  possession  at  all.  The  case  cited(o)  was  a  case  in  trover, 
*2721  ^°^'  ^^  maintain  trover,  it  is  not  necessary  that  the  party  should  *have 

-^  manual  possession  of  the  goods ;  if  he  has  a  right  of  possession,  that  is  suf- 
ficient. To  support  an  indictment  for  larceny,  there  must  be  such  a  possession  as 
would  enable  the  party  to  maintain  trespass.  It  has  been  incidentally  mentioned  that 
-.these  stamps  might  be  charged  in  account  to  Mr.  Astley,  but  that  could  only  be  if 

(o)  Evans  v.  Eymer,  1  B.  &  Ad.  628  (20  E.  G.  L.  R.) 


CHAP.  X.  §  II.]         Theft. — ^Written  Instruments.  272 

the  transactioD  was  completed.  However,  we  must  only  take  into  coDsideration  that 
which  occurred  on  the  last  occasion,  when  the  words  'accepted'  and  'F.  D.  Astle/ 
were  written.  Indeed,  it  appears  to  me,  tJbat  on  neither  of  the  occasions  when  these 
parties  met,  can  the  prosecutor  he  said  to  have  had  either  the  property  or  the  pos- 
session of  these  papers,  so  as  to  make  the  prisoner  guilty  of  larceny  in  taking  the 
papers  out  of  the  hou8e."(|)) 

So  an  unstamped  order  for  the  payment  of  money,  which  ought  to  he  stamped 
under  the  55  Geo.  3,  c.  184,  was  not  a  valuable  security  within  the  same  section. 
The  prisoner  was  convicted  of  obtaining  an  order  for  the  payment  of  the  sum  of  £2 
by  false  pretences;  the  order  was  a  check  drawn  upon  Messrs.  Child  and  Co.,  pay- 
able to  D.  Francis  Jones  for  £2,  and  it  was  not  payable  to  D.  F.  Jones,  but  to  D. 
Francis  Jones  only;  it  was  not  payable  to  order  or  bearer.  Upon  a  case  reserved, 
the  judges  were  of  opinion  that  it  was  not  a  valuable  security,  as  it  ought  to  have 
been  stamped,  and  therefore  the  banker  would  have  subjected  himself  to  a  penalty, 
of  £5  by  paying  it.(q) 

The  prisoner  was  charged  in  different  counts  with  stealing  a  check  for  £13  98. 7d., 
a  piece  of  paper,  value  one  penny,  and  an  order  for  the  payment  of  money.  The 
Great  Western  Railway  Company  being  indebted  for  poor  rates  to  the  overseers  of 
the  poor  of  Taunton  St  James  in  the  sum  of  £13  9«.  Id.,  a  check  for  that  amount 
was,  by  the  proper  authority,  drawn  at  Paddington  on  their  London  bankers,  and 
then  transmitted  through  the  hands  of  various  officers  of  the  Company  to  the 
Superintendent  at  the  Taunton  Station,  who  placed  it  in  the  hands  of  the  prisoner 
(the  chief  clerk  there),  ordering  him  to  pay  it  to  the  overseer,  and  to  bring  him  a 
stamped  receipt  upon  his  return.  On  his  return  the  superintendent  asked  the 
prisoner  if  he  had  paid  the  overseer ;  he  answered,  ^^  Yes,"  and,  being  asked  for  the 
receipt,  said  that  the  overseer,  not  having  one  by  him,  had  promised  to  send  it  to  a 
certain  inn  in  the  town  for  him.  In  truth,  the  prisoner  had  not  paid  it,  and  the 
next  morning  but  gne  got  it  cashed  by  a  tradesman,  anfl  applied  the  proceeds  to  his 
own  use.  It  was  objected,  that  the  check,  being  issued  in  Taunton,  though  made 
within  fifteen  miles  of  the  bank,  could  not  be  read  for  want  of  a  stamp,  and  was  not 
a  valuable  security.  Coleridge,  J.,  thought  that  the  check  was  either  issued  at 
Paddington  or  not  until  the  cashing  of  it  at  Taunton  ;  and  that  in  the  first  case  it 
was  clearly  within  the  exemption  of  the  Stamp  Act ;  and  that  in  the  second  it  was 
stolen  before  the  issuing,  and  that  an  unstamped  check,  made  within  '^'distance,  r:fc07o 
hat  pot  issued,  was  a  valuuble  security  within  the  statute.  Coleridge,  J.,  also  '- 
thought  that'the  check  might  be  considered  as  stolen  when  the  prisoner,  instead  of 
applying  it,  as  he  was  ordered,  in  payment  to  the  overseer,  had  appropriated  it  to 
himself,  of  which  the  false  statement  to  the  superintendent  was  evidence,  and  that 
the  cashing  of  it  afterwards  was  only  further  evidence  of  the  appropriation.  The 
check  was  therefore  read,  and  the  prisoner  convicted ;  and,  upon  a  case  reserved, 
the  judges  held  the  conviction  right,  as  the  stealing  of  the  piece  of  paper  was  suf- 
ficient to  sustain  a  count  for  larceny. (r) 

The  first  count  charged  the  prisoner  with  stealing  four  warrants  and  orders  for 
the  payment  of  money,  to  wit,  for  £5  each,  and  of  the  value  of  £5  each;  the 
second,  four  warrants  and  orders  for  the  payment  of  £5,  and  of  the  value  of  £5 
each,  commonly  called  post-office  money  orders ;  and  the  third,  four  valuable  securi- 
ties, that  is  to  say,  four  warrants  and  orders,  commonly  called  post-office  money 
orders.     The  documents  were  in  the  following  form : — 

i^p)  Rex  V.  Hart,  6  G.  &  P.  106  (25  E.  G.  L.  R  ),  BoUand,  B.,  and  Bosanquet,  J.,  delivered 
opmions  to  the  same  effect.     See  Reg.  v.  Smith,  antCj  p.  225. 

ig)  Rex  V.  Yates,  R.  &  M.  G.  G.  R.  170.  in  Rex  v.  Mucklow,  R.  k  M.  G.  G.  R.  160,  ante^ 
p.  241,  one  objection  was  that  the  check,  which  was  drawn  more  than  ten  miles  from  the 
residence  of  the  person  in  whose  favor  it  was  drawn,  was  void  for  want  of  a  stamp,  but 
this  objection  was  not  disposed  of  by  the  judges. 

(r)  Reg.  V.  Perry,  1  Den.  C.  G.  69;  1  G.  &  K.  725  (47  B.  G.  L.  R.).  Ex  parte  Bignold, 
1  Deac.  R.  735,  was  cited  as  to  issuing  a  check.  As  the  conviction  was  held  right  on 
the  count  for  stealing  a  piece. of  paper,  no  opinion  was  expressed  on  any  other  point, 
and  therefore  it  must  not  be  assumed  that  the  ruling  of  Goleridge,  J.,  at  the  trial  was 
errooeons. 
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''  Post-office,  Shrewsbury,  Sept.  18,  1841. 
"No.  1,182.     £5  0«.  Oof. 

"  Credit  the  person  named  in  my  letter  of  advice  the  sum  of  five  pounds,  and 
debit  the  same  in  this  office. 

"John  W.  Towsbs,  Postmaster. 
"  To  the  Postoffice,  London." 

And  under  each  was  a  receipt,  which  the  person  receiving  the  money  was  to  sign. 
The  course  of  business  is  that  the  postmaster  who  receives  the  money  writes  a  letter 
of  advice  to  the  post-office  in  London,  stating  the  orders  which  he  has  given.  Upon 
inspection  of  the  letter  of  advice  and  the  orders  there  appeared  to  be  a  diflference 
in  the  signature,  and  some  difficulty  occurred  in  ascertaining  which  was  the  genuine 
signature  of  the  postmaster  at  Shrewsbury.  It  was  clearly  proved  that  the  prisoner 
had  stolen  the  papers.  Upon  a  case  reserved,  the  first  objection  was,  that  this  was 
not  an  order  for  the  payment  of  money ;  but  the  judges  were  unanimously  of  opinion 
that  it  was  an  order  for  the  payment  of  money.  The  next  objection  was,  that  it 
was  an  order  by  the  postmaster,  but  was  not  drawn  on  any  one ;  but  the  judges 
were  of  opinion  that  the  designation  or  address  of  this  order  was  sufficient  author- 
ity to  the  persons  who  carried  on  business  at  the  post-office  in  London.  And  lastly, 
that  there  was  no  proper  proof  that  this  was  a  regular  post-office  order,  as  there  was  not 
sufficient  proof  that  the  order  was  signed  by  the  postmaster ;  but  the  judges  were 
of  opinion  that  it  was  not  necessary  it  should  be  in  the  handwriting  of  the  post- 
master himself;  it  was  enough  that  it  was  in  the  handwriting  of  the  postmaster,  or 
some  person  by  him  authorized  to  sign.(«) 

In  a  case  where  the  prisoner  was  indicted  upon  the  7  Geo.  3,  c.  50,  s.  1,  relating 
^274-1  ^  larcenies  and  embezzlements  by  persons  ^employed  in  the  post-office,  and 
-^  the  indictment  charged  him  with  secreting  a  letter  containing  certain  *' pro- 
missory notes;"  it  was  objected,  on  his  behalf,  that  the  notes  contained  in  the  letter 
could  not  be  considered  as  promissory  notes,  the  money  having  been  paid  to  the 
holders  of  them,  while  they  possessed  the  character  of  promissory  notes,  by  the 
bankers  in  London ;  and  that  as  they  had  not  been  re-issued  in  pursuance  of  the 
statutes,  they  had  not  been  revived,  as  those  statutes  direct,  and  therefore  were  not 
good  and  valid  promissory  notes.  But,  upon  a  case  reserved,  a  majority  of  the 
judges  were  of  opinion  that  these  notes,  though  not  re-issued,  still  retained  the 
character,  and  fell  within  the  description  of  promissory  notes ;  that  they  were,  as 
promissory  notes,  valuable  to  the  owners  of  them ;  and  therefore  that*  the  verdict 
was  right.(^)  But  a  case  is  mentioned  in  which  it  was  ruled  that  it  was  not  felony 
within  the  2  Geo.  2,  c.  25,  to  steal  bankers'  notes  completely  executed,  but  which 
had  never  been  put  into  circulation ;  on  the  ground  that  no  money  was  due  upon 
them.(ti) 

But  where  a  party  was  compelled  by  great  violence  and  menace  of  death  to  sign 
a  promissory  note  on  stamped  paper  previously  prepared  by  the  prisoner,  and  the 
prisoner  was  present  during  the  time,  and  withdrew  the  note  as  soon  as  it  was 
made,  it  was  holden  not  to  be  a  case  within  the  2  Geo.  2,  c.  25.  The  indictment 
charged  the  prisoner  with  robbing  the  prosecutor  in  a  dwelling-house,  and  taking 
from  him  a  promissory  note  of  the  value  of  £2000,  signed  by  the  prosecutor, 
against  the  form  of  the  statute ;  and  another  count  laid  the  note  as  the  property  of 
the  prosecutor.  The  prisoner  inveigled  the  prosecutor  to  her  house,  where  he  was 
detained  by  force  for  several  hours,  and  at  length  induced,  by  great  violence  and 
menace  of  death,  to  sign  the  promissory  note  in  question.     It  was  dated  March  30, 

(#)  Reg.  V,  Gilchrist,  2  Moo.  C.  C.  233 ;  C.  &  M.  224  (41  E.  C.  L.  R.). 

{t)  Ranfion's  case,  2  Leach  1090 ;  R.  &  R.  232.     See  Reg.  v.  West,  D.  k  6.  G.  C.  109, 

8.    T.yPOBt. 

(u)  Auon.,  eor.  Lord  EUenfoorougb,  G.  J.,  Garlisle  1802,  meationed  in  the  notes  to  4 
Blac.  Com.  234,  and  in  note  (bV  in  2  Leach  1061.  But  they  would  probably  be  deemed 
valuable  property,  and  the  subject  of  larceny  at  common  law.  See  Clarke's  case,  ante,  p. 
269.  Some  of  the  judges  in  Ranson's  case  thought  that  the  2  Geo.  2,  c.  25,  and  7  Geo.  3, 
c.  50,  were  vapari  materidj  and  that  the  term  promissory  note  was  to  be  taken  in  each  act 
to  mean  notes  on  which  the  money  thereby  secured  still  remained  due  and  unsatisfied  to 
the  holder  thereof:  but  the  majority  of  the  judges,  as  we  have  seen,  diflfered. 
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1795,  and  promised  in  the  usual  form  two  months  afler  date  to  pay  the  prisoner, 
or  order,  £2000.  And  the  prisoner  attempted  to  get  the  note  discounted  the  next 
day,  without  success.  The  jury  having  found  the  prisoner  guilty,  the  case  was  re- 
served for  the  consideration  of  the  judges ;  the  principal  ohjection  to  the  conviction, 
as  urged  by  the  counsel  for  the  prisoner,  being,  that  the  case  was  not  within  the 
2  Geo.  2,  c.  25,  the  note  being  of  no  value  while  in  the  hands  of  the  prosecutor, 
and  the  statute  only  extending  to  secure  valid  existing  securities  in  the  possession 
of  the  party  robbed.  Tt  was  argued,  that  nothing  could  be  said  to  be  due  on  this 
note  as  the  statute  required ;  and  that  it  never  was  the  property,  nor  in  the  posses- 
sion of  the  prosecutor,  the  paper  and  stamp  being  the  property  of  the  prisoner,  and 
nev*er  out  of  her  possession  ;  that  the  prisoner  had  in  fact  acquired  the  note,  not  by 
stealing,  but  by  duress.  There  was  considerable  difference  of  opinion  amongst  the 
fudges  upon  this  point.  It  is  said,  that  nine  of  them  expressly  held  that  rjicoy^ 
^e  offence  was  not  within  the  statute;  some  of  them  thinking  that  the  *- 
statute  was  only  intended  to  protect  existing  available  notes  in  the  hands  of  the  per- 
son from  whom  they  were  taken ;  and  that  this  note  did  not  come  within  that 
description,  being  of  no  value  in  the  hands  of  the  prosecutor ;  and  others  inclining 
to  think  that  the  note  was  of  value  from  the  moment  it  was  drawn ;  but  that  it  never 
was  in  the  possession  of  the  prosecutor,  but  continued  all  the  time  in  the  po&session 
of  the  prisoner  herself,  by  whose  duress  the  prosecutor  was  compelled  to  make  it 
And  Eyre,  C.  J.,  observed,  that  the  property  never  existed  till  the  fol'ce,  but  arose 
out  of  it ;  and  that  therefore  it  was  different  from  the  case  of  money.  And  admit- 
ting that  if  the  prosecutor  had  brought  the  note  in  his  pocket,  it  would  have  been  a 
case  within  the  act,  though  the  note  would  not  be  available  while  in  his  possession 
(upon  which  point  he  should  have  hesitated),  yet  this  was  not  that  case.  But  all 
the  nine  judges  considered  that  the  whole  transaction  was  one  continued  act,  and 
that  the  note  was  procured  by  duress,  and  not  by  stealing.  Ashurst,  J.,  who  dif- 
fered, thought  that  it  was  not  a  single  act,  but  that  there  was  a  distinguishable* 
interval  between  the  writing  of  the  note  and  the  actual  taking  of  it  by  the  prisoner, 
during  which  the  prosecutor  had  the  possession  of  it ;  and  that  therefore  it  was 
taking  from  him  an  instrument  of  value  within  the  meaning  of  the  statute,  as  it 
would  have  been  available  against  him  in  the  hands  of  an  innocent  holder.  On  this 
ground,  also,  Macdonald,  C.  B.,  doubted.  Buller,  J.,  was  absent.  The  opinion  of 
the  majority  of  the  judges  was  afterwards  delivered  by  Ashurst,  J.  He  stated  "  that 
as  the  Legislature  at  the  time  of  passing  the  2  Geo.  2,  c.  25,  s.  3,  whereby  the 
stealing  a  chose  in  action  was  made  felony,  could  not  possibly  hav^  a  case  like  the 
present  in  contemplation,  it  was  not  within  that  Act  of  Parliament ;  that  it  was  essen- 
tial to  larceny  that  the  property  charged  to  have  been  stolen  should  be  of  some 
value;  that  the  note  in  the  present  case  did  not,  on  the  face  of  it,  import  either  a 
general  or  a  special  property  in  the  prosecutor ;  and  that  it  was  so  far  from  being  of 
any  the  least  value  to  him,  that  he  had  not  even  the  property  of  the  paper  on  which 
it  was  written ;  for  it  appeared  that  both  the  paper  and  the  ink  were  the  property  of 
the  prisoner;  and  the  delivery  of  it  by  her  to  him  could  not,  under  the  circum- 
stances of  the  case,  be  considered  as  vesting  it  in  him.(t7) 

This  authority  was  cited  in  a  case  where  the  prisoner  was  charged  with  stealing  a 
cheek  upon  a  banker,  which,  in  some  of  the  counts  of  the  indictment,  was  described 
as  "  a  bill  of  exchange,"  and  in  others  a  "  a  warrant  for  the  payment  of  money."  It 
wafl  argued,  on  behalf  of  the  prisoner,  that  these  counts  were  bad,  on  the  ground 
that  the  2  Goo.  2,  c.  25,  extended  only  to  such  instruments  as  were  available  secu- 
rities in  the  hands  of  the  party  from  whom  they  were  stolen  ;  that  a  check  on  a 
banker  did  not  create  any  debt  between  the  drawer  and  the  banker,  whose  ri^ntj^ 
^'liability  to  the  drawer  remained  precisely  the  same  as  before,  and  was  not  ^ 
altered  in  any  respect  by  such  an  instrument ;  and  that,  consequently,  the  check  in 
the  present  caae,  not  being  a  security  to  the  prosecutor,  could  not  be  averred,  as  in 
this  indictment,  to  be  either  "  a  bill  of  exchange,"  or  ^^  a  warrant  for  the  payment  of 

(o)  Rez  9.  Phipoe,  2  Leach  673 ;  2  East  P.  C.  c.  16,  s.  37,  p.  599  ;  and  see  Rex  v.  Edwards, 
6  C.  &  P.  521  (25  E.  C.  L.  R.),  which  was  a  very  similar  case,  but  the  paper  on  which  the 
order  was  written  was  in  the  possession  of  the  prosecutor  for  half  an  hour,  whilst  he  was 
fastened  down  to  a  chair,  and  this  was  held  to  make  no  difference:  antty  p.  102. 
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money,"  the  property  of  the  prosecutor,  and  upon  which  the  sum  of  money,  for 
the  payment  whereof  it  was  made,  was  due  thereon  to  him.  It  was  not,  however, 
necessary  to  press  this  objection,  as  the  case  supplied  others  of  greater  importance, 
which  have  been  already  noticed. (u?) 

It  was  decided  upon  the  2  Geo.  2,  c.  25,  that  where  an  instrument  was  described 
in  the  indictment  as  a  bank  post  bill,  and  was  not  set  out,  the  Court  oould  not  take 
judicial  notice  that  it  was  a  promissory  note,  or  that  it  was  such  an  instrument  as 
under  that  statute  might  be  the  subject  of  larceny,  though  it  was  described  as  made 
for  the  payment  of  money.  The  prisoner  was  indicted  fbr  stealing  a  bank  post  bill 
made  for  the  payment  of  the  sum  of  £100,  of  lawfiil  money  of  Great  Britain ;  the 
bank  post  bill  was  in  form  a  promissory  note,  and  therefore  would  not  support  the 
indictment,  unless  the  court  could  take  notice  judicially  that  a  bank  post  bill  was  in 
form  a  note.  The  prisoner,  however,  was  convicted,  and  a  motion  was  made  in 
arre&t  of  judgment,  on  the  ground  that  at  the  time  the  2  Geo.  2,  c.  25  passed,  it 
was  not  known  what  a  bank  post  bill  was.  Upon  a  case  reserved,  it  appeared  that 
bank  post  bills  were  not  in  use  until  two  years  after  that  statute  passed,  and  the 
judges  thought  that  they  could  not  take  notice,  that  what  was  afterwards  called  a 
bank  post  bill  fell  within  any  of  the  descriptions  in  that  statute ;  and  they  also 
thought  that  they  could  not  say,  as  the  instrument  was  not  set  out,  what  a  bank 
post  bill  was;  and,  further,  that  as  the  instrument  was  not  what,  at  the  time  the 
statute  passed,  could  properly  be  called  a  bill,  the  prisoner  should  have  been 
acquitted.(x) 

Upon  an  indictment  for  receiving  an  instrument  described  in  one  count  as  '^  a  war- 
rant for  the  delivery  of  goods,  viz.,  for  the  delivery  of  a  watch,"  and  in  other  counts 
as  ^^  a  pawnbroker's  ticket "  and  ^'  a  piece  of  paper,"  knowing  it  to  be  stolen,  it 
appeared  that  a  pawnbroker's  ticket  was  stolen,  and  the  prisoner  received  it.  It  was 
—'^George  Gegau,  41  High  Street,  Brompton.  25th  Nov.  1858—213.  Gold 
watch,  £1  58.  John  Hallsall,  Brompton  Barracks.  Money  lent  on  plate,  watches, 
furniture,  &c."  And  upon  a  case  reserved,  it  was  held  that  this  ticket  was  a  war- 
rant for  the  delivery  of  goods  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  5 ; 
for  the  word  "  warrant,"  as  applied  to  the  delivery  of  goods  in  this  section,  compre- 
hends any  instrument  which  warrants  or  authorizes  the  party  holding  the  goods  to 
deliver  them,  and  requires  him  so  to  do;  and  looking  to  the  legal  effect  of  this 
instrument,  and  the  operation  given  to  it  by  the  39  &  40  Geo.  3,  c.  37,  and  not  to 
the  mere  form  in  which  it  is  expressed,  the  pawnbroker's  ticket  may  well  be  held  to 
be  a  warrant  is>T  the  delivery  of  goods.  But,  supposing  that  not  to  be  the 
case,  the  document  may  well  be  described  as  a  pawnbroker's  ticket  or  piece  of 
*2771  P^P^^*  ^^  clearly  was  so  unless  it  fell  within  the  rule,  by  *which  certain 
^  documents  of  title,  and  certain  docimients  concerning  mere  choses  in  action, 
were  not  the  subjects  of  larceny,  and  it  did  not  fall  within  that  rule.(y) 

Where  there  was  a  burial  society  at  Bolton,  and  a  weekly  subscription  of  one 
halfpenny,  for  twenty  weeks,  entitled  the  representatives  of  a  deceased  member  to 
the  sum  of  £2  lOs.,  and  the  president  of  the  Society  was  induced  by  false  pretences 
to  sign  the  following  document : — 

"  Bolton  United  Barial  Society,  No.  23. 
*'  Bolton,  September  1st,  1853.     Mr.  W.  A.  fintwisle,  treasurer.     Please  to  pay 
the  bearer  £2  10s.  Greenhalgh,  and  charge  the  same  to  the  above  Society. 

^^  Robert  Lord. 
"  Benjamin  Beswiok,  president." 

It  was  held  that  this  was  a  valuable  security  within  the  7  &  8  Gko.  4,  c.  29, 
s.  5.(«) 

Where  the  prisoner  had  borrowed  of  D.  Williams  £600,  and  executed  to  him  a 
mortgage  in  fee  of  freehold  lands,  and  aflerwards  borrowed  of  him  the  further  sum 
of  £200,  and  executed  another  mortg^e  by  way  of  further  charge  upon  the  same 

(w)  Walsh's  case,  2  Leach  1061 ;  R.  &  R.  215;  ante^  p.  203. 

(z)  Rex  V.  Chard,  R.  &  R.  488.  (y)  Reg.  v.  Morrison,  Bell  0,  C.  158. 

(«)  Reg.  V,  Greenhalgh,  Dears.  C.  C.  267. 
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land,  and  both  deeds  contained  the  usual  covenants  for  payment  of  principal  and 
interest,  and  the  prisoner  broke  into  a  house  by  night  for  the  purpose  of  stealing; 
these  deeds,  it  was  held,  on  a  case  reserved,  that  being  existing  securities  for  the 
payment  of  money,  they  were  clearly  choses  in  action,  and,  as  such,  could  not 
properly  be  described  as  goods  and  ohattels.(a)  But  where  the  prisoner  was  in- 
dicted for  stealing  three  deeds,  being  a  security  for  money,  and  two  of  them  were  a 
conveyance  in  fee  by  lease  and  release  from  W.  Price  to  J.  Bailey,  of  certain  free- 
hold land,  and  the  third  a  mortgage  by  demise  of  th^  same  property,  from  J. 
Bailey  and  his  trustee  to  J.  Walters,  for  the  term  of  500  years,  for  securing  the 
aim  of  £20 ;  it  was  held  that  the  mortgage  was  a  security  for  money  within  the  7 
4  8  Geo.  4,  c.  29,  s.  5.(6) 

Upon  an  indictment  for  stealing  securities  for  money,  it  appeared  that  among 
dealers  in  railway  shares  upon  the  London  Stock  Exchange,  the  documents  in  ques- 
tion were  dealt  with  under  the  name  of  the  Great  Luxemburg  Railway  Shares,  and 
that  they  were  scrip,  and  entitled  the  holders  thereof  to  receive  dividends,  and  that 
they  pa^ed  by  delivery  as  bank  notes.  No  evidence,  however,  was  given  of  the 
existence  of  any  fund  out  of  which  the  dividends  were  payable,  or  of  the  payment 
of  any  dividends,  or  of  the  existence  of  the  Company.  It  was  objected  that  the 
documents  were  not  included  in  the  7  &  8  Geo.  4,  c.  29,  s.  5 ;  but,  on  a  case 
reserved,  after  a  verdict  of  guilty,  it  was  held  that  the  conviction  was  right.  The 
documents  fell  within  the  words  ^'  valuable  securities"  within  the  meaning  of  that 
section,  and  the  words  '*  any  body,  corporate,  company  or  society,"  were  large  enough 
to  include  a  foreign  body,  corporate,  or  company.(c) 

*IIL     The  thmi  subject  of  inquiry,  under  the  head  of  personal  goods  in   r^cofrQ 
respect  of  which  larceny  may  be  committed,  arises  when  the  property  taken  ^ 
consists  either  of  animaUj  birds,  or  Jish. 

With  regard  to  domestic  animals,  such  as  horses,  oxen,  sheep,  and  the  like,  there 
is  no  doubt  whatever  that  they  were  the  subjects  of  larceny  at  common  law.((/) 
And  the  stealing  of  many  of  these  animals  has  been  made  highly  penal  by  an 
enactment  which  will  be  noticed  in  a  subsequent  chapter. (e)  Domestic  birds,  also, 
as  ducks,  hens,  geese,  turkeys,  peacocks,  &c.,  arc  clearly  the  subjects  of  larccny.(y*) 
So  also  larceny  may  be  committed  of  their  eggs  or  young  ones.(y) 

And  as  the  stealing  of  such  animals  is  larceny,  it  is  also  larceny  to  steal  the 
produce  of  them,  though  taken  from  the  living  animals.  Upon  this  ground  it  was 
holden  by  all  the  judges,  on  a  case  reserved  for  their  opinion,  that  milking  a  cow  at 
pasture,  and  stealing  the  milk,  was  larceny.(^)  And  it  has  also  been  holden  that 
larceny  may  be  committed  by  pulling  wool  from  the  bodies  of  live  sheep  and  lambs 
with  a  felonious  intent.(i)  In  one  report  of  this  last  decision  it  is  given  as  a  part 
of  the  opinion  of  the  judges,  that  in  order  ''  to  prevent  the  thoughtless  and  wanton 
frolics  which  might  be  played  with  these  trifling  kinds  of  property  from  being  prose- 
cated  as  petty  larcenies,  when,  perhaps,  they  were  unmixed  with  any  fraudulent 
or  felonious  design,  the  law  proceeding  upon  the  idea  de  minimis,  requires  the 
property  stolen  to  be  of  the  value  of  twelvepence."(y)  The  distinction,  however, 
between  grand  and  petty  larceny  was  abolished  by  the  7  &  8  Geo.  4,  c.  29,  s.  2,  but 
the  application  of  it  in  this  case  seems  to  have  been  very  questionable.  Undoubtedly 
the  quantity  of  wool  taken,  if  considerable,  would  have  been  strong  additional 
circumstance  in  the  evidence  of  felonious  intent  necessary  to  sustain  a  chaise  of 
larceny ;  but  suppose  the  quantity  not  to  have  been  of  greater  value  than  twelve- 
pence,  yet  if  the  felonious  intent  of  the  party  was  manifest,  as  it  might  have  been 

(o)  Reg.  V,  Powell,  2  Den.  C.  C.  403. 

(h)  Reg:.  V.  Williams,  6  Cox  C.  G.  49.  The  marginal  note  states  that  '<  a  mortgage  deed, 
and  the  deeds  accompanying  it,  constitute  a  security  for  money ;"  bnt  all  that  was  con- 
tended for  by  the  prosecntion  was  that  '*a  mortgage  was  a  security  for  money.'' 

(e)  Reg.  V.  Smith,  Dears.  G.  G.  561.  The  new  clanse  has  introduced  words  to  meet  the 
second  point. 

id)  1  Hale  611 ;  1  Hawk.  P.  C.  c.  33,  s.  43.        U)  Pott. 

If)  1  Hale  511 ;  I  Hawk.  P.  G.  c.  33,  s.  43.        (ff)  Id.  Ibid. ;  Hale's  Sum.  68,  69. 

(k)  Anon.,  2  East  P.  G.  c.  16,  s.  49.  p.  617  ;  1  Leach  171. 

(t)  Martin's  case,  1  Leach  171 ;  2  East  P.  G.  c.  16,  s.  49,  p.  618. 

(;')  1  Leach  172. 
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from  the  manner  in  which  the  fact  was  committed,  the  use  to  which  the  piopertj 
was  applied,  and  the  behavior  of  the  party,  there  does  not  appear  to  have  been  any 
good  reason  why  such  a  taking  should  not  have  been  considered  as  petit  larceny. (A;) 

Where  the  animals  or  other  creatures  are  not  domestic,  but  are  ferm  ntUwrm, 
larceny  may,  notwithstanding,  be  committed  of  thon,  if  they  are  fit  for  the  food  of 
man,  and  dead,  reclaimed  (and  known  to  be  so),  or  oonfined.^  Thus,  if  hares  or  deer 
be  so  enclosed  in  a  park,  that  they  may  be  taken  at  pleasure,  or  fish  in  a  trunk  or 
*27<)1  ^^  ^^  ^^  ^^  seems  in  any  other  enclosed  place  which  is  private^  property,  and 
^  where  they  may  be  taken  at  any  time^  at  the  pleasure  of  l^e  owner ;  or 
pheasants  and  partridges  be  confined  in  a  mew ;  or  pigeons  be  shut  up  in  a  pigeon- 
house  ;  or  swans  be  marked  and  pinioned,  or  (though  unmarked)  be.  kept  tame  in 
a  moat,  pond,  or  private  river ;  or  if  any  of  these  creatures  be  dead  and  in  the  pos- 
session of  any  one — ^the  taking  of  them  with  felonious  intent  will  be  larceny.(^ ) 
And  of  some  things  /era  natur«,  though  not  fit  for  food,  felony  may  be  committed, 
if  they  be  reclaimed ;  in  respect  of  their  generous  nature  and  courage,  serving  ob 
vilise  solatittm  of  princes  and  noble  persons,  to  make  them  fitter  for  great  employ- 
ment ;  so  that  larceny  may  be  committed  of  hawks  and  falcons,  when  reclaimed 
and  known  to  be  so  ;(m)  and  it  may  be  committed  also,  it  is  said,  of  young  hawks, 
in  the  nest  ;(n)  but  not  of  the  eggs  of  hawks  or  swans,  though  reclaimed,  the  reason 
ef  which  seems  to  be  that  a  less  punishment,  namely,  fine  and  imprisonment,  was 
appointed  for  taking  them  by  statute.(o)  The  stealing  a  stock  of  bees  seems  to  be 
admitted  to  be  felony.(j9)* 

Where  pigeons  were  shut  up  in  their  boxes  every  night,  and  stolen  out  of  such 
boxes  during  the  night,  Parke,  B.,  held  it  to  be  larceny. (9)  So  where  pigeons 
were  so  tame  that  they  came  home  every  night  to  roost  in  boxes  at  the  side  of  the 
house  of  their  owner,  it  was  held  to  be  larceny,  if  they  were  taken  by  night  out  of 
such  boxes,  although  the  boxes  were  not  shut  up  at  night.  Upon  an  indictment 
for  a  misdemeanor  in  attempting  to  steal  pigeons  out  of  certain  boxes  affixed  to  the 
wall  of  a  dwelling-house,  it  appeared  that  the  boxes  were  fixed  to  the  wall  of  the 
prosecutor's  house  for  his  pigeons  to  live  and  breed  in,  and  the  holes  in  them  were 
left  open  at  night.  The  pigeons  were  such  as  are  generally  about  farm-houses,  and 
were  accustomed  to  feed  with  the  prosecutor's  fowls ;  they  flew  about  the  fields  as 
they  pleased,  returning  again  to  the  boxes,  in  which  they  always  roosted  at  night. 
The  prisoners  had  reared  a  ladder  against  the  house,  and  one  of  them  was  attempt- 
ing to  take  the  pigeons  out  of  the  box,  when  he  was  caught  by  the  prosecutor. 
Taddy,  Serjt.,  held  that  as  these  pigeons  were  so  tame  that  they  came  home  every 
^2^01  ^^^^  ^  roost  in  the  boxes,  after  they  had  been  out  to  feed,  they  were  re- 
-l  claimed,  so  as  to  be  the  subject  of  larceny.(r)     So  where  *upon  an  indictment 

(k)  It  should  be  observed  also  that  in  the  abstract  of  Martin's  case,  2  East  P.  C.  c.  16, 
8.  49,  p.  618,  it  is  not  stated  as  anj  part  of  the  opinion  of  the  judges  that  the  propertj' 
stolen  should  be  above  the  value  of  twelvepence.  And  at  the  conclusion  of  the  report  in 
which  that  position  is  advanced,  the  doctrine  appears  to  be  contradicted,  where  it  is  said, 
'*  if  a  wicked  disposition  be  discovered,  une  dispontion  dfaire  un  mal  ckote,  as  it  is  described 
by  Britton,  it  may  be  evidence  of  felony,  notwithstanding  the  trifling  quantity  of  the  thing 
taken." 

(1)  3  Inst.  100,  110;  1  Hale  511 ;  3  Hawk.  P.  C.  c.  33,  s.  41 ;  4  Blac.  Com.  235 ;  2  East 
P.  0.  c.  16,  s.  41,  p.  607. 

(m)  1  Hawk.  P.  C.  c.  33,  s.  36 ;  3  Inst.  97,  et  teg.,  and  3  Inst.  100.  But  the  37  Ed.  3,  c. 
19,  is  repealed  by  the  7  &  8  Geo.  4,  c.  27. 

(fi)  1  Hale  511.    This  law  had  relation  to  the  trained  hawks  of  former  days. 

(o)  II  Hen.  7,  c.  17,  and  31  Hen.  8,  c.  12 ;  1  Hawk.  P.  C.  c.  33,  s.  42 ;  2  East  P.  C.  c.  16, 
s.  41,  p.  607. 

(p)  2  East  P.  G.  c.  16.  s.  41,  p.  607,  citing  Tibbs  v.  Smith,  T.  Ray.  33;  2  Blac.  Com. 
392,  393. 

(q)  Luke's  case,  Rose.  Or.  Ev.  577,  and  ex  relatione  Mr.  Granger.  The  case  was  deter- 
mined on  the  gronnd  that  the  pigeons  were  reclaimed,  and  not  on  the  ground  that  they 
were  shut  up  in  their  boxes  at  the  time  they  were  taken. 

(r)  Rex  V.  Brooks,  MS.,  C.  S.  G.,  and  4  C.  &  P.'131  (19  E.  C.  L.  R.).  *<Si  antem  ani- 
malia  fera  facta  faerint  mansueta,  et  ex  consuetudine  eunt  et  redeunt,  volant  et  revolant 

1  State  V.  House,  65  N.  G.  315. 

*  Wallis  V,  Mease,  3  Binn.  546 ;  State  v.  Murphy,  5  Blackf.  498. 
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for  steeling  four  tame  pigeons  it  appeared  that  the  pigeons  at  the  time  they  were  taken 
hj  the  prisoner  were  in  the  proeecntor's  dovecot,  being  an  ordinary  dovecot,  and 
having  holes  at  the  top,  for  the  ingress  and  ^rress  of  the  pigeons ;  it  was  objected 
that  the  pigeons  bein^  at  liberty  at  any  time  to  go  in  and  out  of  the  dovecot,  and 
therefore  not  reclaimed  and  in  a  state  of  confinement,  were  not  the  subject  of  larceny ; 
bat  the  jury  having  convicted,  the  judges  were  unanimously  of  opinion  that  the  con- 
viction was  right;  as  tame  pigeons  may  be  the  subject  of  larceny,  although  they 
have  an  opportunity  of  getting  out  and  enjoying  themselves  in  the  open  air.(«) 

Where  on  an  indictment  for  stealing  tame  pheasants  it  appeared  that  pheasants' 
eggs  from  the  coverts  had  been  hatched  by  common  hens,  and  the  hens  with  their 
broods  had  been  removed  into  a  paddock,  and  confined  under  coops,  through  the 
bars  of  which  the  pheasants  could  at  any  time  easily  pass ;  the  coops,  with  the  hens, 
were  moved  about  from  place  to  place,  and  the  pheasants  followed  the  hens ;  they 
were  about  a  month  old,  and  could  fly  thirty  or  forty  rods;  they  were  fed  daily  at 
the  coops,  and  would  come  to  the  keeper  when  he  whistled,  and  at  night  they 
nestled  under  the  hens.  In  the  course  of  time  they  would  have  been  allowed  to 
escape  into  the  coverts  and  would  become  wild.  Lord  Campbell,  C.  J-,  told  the 
jury  that,  if  they  thought  the  pheasants  were  tame,  and  had  in  fact  never  become 
wild,  and  were  under  the  control  and  dominion  of  the  keeper  at  the  time  they  were 
taken,  the  prisoner  was  guilty  of  larceny.(<) 

But  a  different  doctrine  prevails  with  respect  to  animals  and  other  creatures  ferm 
naturx  which  are  unreclaimed,  as  it  is  considered  that  no  persoii  has  a  sufficient 
property  in  them  to  support  an  indictment  for  larceny.  Thus  larceny  cannot  be 
committed  of  deer,  hares,  or  conies,  in  a  forest,  chase,  or  warren;  offish,  in  an  open 
river  (ur  pond ;  of  wild  fowls,  when  at  their  natural  liberty ;  of  old  pigeons,  out  of 
the  dove-house  ;(u)  or  even  of  swans,  though  marked,  if  they  ninge  out  of  the 
royalty,  because  it  cannot  be  known  that  they  belong  to  any  person. (v)  But  larceny 
may  be  committed  of  the  flesh  or  skins  of  any  of  these  or  other  creatures  fit  for 
food,  when  they  are  killed,  because  they  are  then  reduced  to  a  state  in  which  a 
right  of  property  in  them  may  be  claimed  and  exercised.  (ir)* 

It  seems  that  no  person  has  any  property  in  rooks,  so  that  ^neither  they  rjienoi 
nor  their  young  ones  can  be  the  subject  of  larceny.(x)  *- 

(at  sunt  cervi,  cigni,  pavones,  et  columbae  et  bujusmodi)  eo  usque  nostra  intellifrunlur 
quamdiu  babuerint  animum  revertendi :"  Bracton,  lib.  2,  c.  1,  fol.  9,  cited  in  the  case  of 
Swans.,  Y  Rep.  16  b.  See  11  Just.  Inst.  Tit.  I.,  XV.  In  the  argument  of  Dewell  v.  Sanders, 
Gro.  Jac.  490,  Doderidge,  J.,  said,  that  if  pigeons  come  upon  my  land  I  maj  kill  them, 
and  the  owner  hath  not  any  remedy ;  but  the  owner  of  the  land  is  to  take  heed  that  he 
takes  them  not  by  any  means  prohibited  by  the  statute.  Ad  qnod  GroKe  and  Houghton 
accord.  But  Montague,  C.  J.,  held  the  contrary,  and  that  the  party  hath  Jua  proprietaiia 
in  them,  for  that  they  be  as  domestics,  and  have  animum  reveriendiy  and  ought  not  to  be 
killed,  and  for  the  killing  of  them  an  action  lies ;  but,  adds  the  reporter,  the  other  opinion 
is  the  best.     See  also  3  Bl.  Com.  392. 

(s)  tieg,  V,  Cheafor,  2  Den.  G.  G.  361.  -Luke's  case  as  »tated  in  note  (q),  aupra^  was 
recognized.  In  Rex  v.  Howell,  2  Den.  G.  G.  362,  note,  Parke,  B.,  had  ruled  that  pigeons 
under  precisely  similar  circumstances  were  the  subject  of  larceny. 

{t)  Reg.  V,  Head,  1  F.  &  F.  350;  Reg.  v.  Cory,  10  Cox  C.  G.  23,  a.  p.,  Channell,  B.  See 
Reg.  V.  Garnham,  8  Cox  G  C.  451,  ante,  yoI.  1,  p.  646. 

(v)  3  Inst.  109,  110 ;  1  Hale  510,  511 ;  1  Hawk.  P.  G.  c.  33,  s.  39,  40;  4  Blac.  Com.  235 ; 
2  6a«t  P.  C.  c.  16,  B.  41,  p.  607.     But  see  2  Bl.  Com.  392. 

(v)  1  Hale  511. 

(v)  3  Inst.  110;  1  Hale  511.  In  3  Inst.  110,  it  is  said,  "  Bat  the  deer,  kc,  being  wild, 
yet  when  he  is  killed  larceny  may  be  committed  of  the  flesh,  and  so  of  pheasant,  partridge, 
or  the  like  ;  and  so  note  a  diversity  between  such  beasts  as  be/erx  naturm,  and  being  made 
tame,  serve  for  pleasure  only,  and  such  as  be  made  tame  and  serve  for  food,  &c.,  which 
diversity  not  being  observed,  bath  made  many  men  to  err." 

(z)  Hannam  v.  Mockett,  2  B.  &  C.  934  (9  E.  C.  L.  R.) ;  4  D.  &  R.  518.  The  Court  said 
that  rooks  were  not  generally  used  for  food,  but  the  contrary  is  certainly  the  case  with 
yoang  rooks,  which  are  very  commonly  used  for  food.     C.  S.  G-. 

1  Comm.  V.  Cbace,  9  Pick.  15,  that  doves  are/erae  naturm,  and  not  the  subject  of  larceny, 
unless  they  are  in  the  custody  of  an  owner. 

A  coon  comes  under  the  denomination  of  animals  fera  naturm,  and  is  not  the  subject  of 
larceny :  Warner  v.  State,  1  Iowa  106. 
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It  is  so  clearly  established,  that  those  creatures  which  are  fersb  ncUursR  can  only 
become  the  subject  of  property  by  being  dead,  reclaimed,  or  confined,  that  it  h^s 
been  hoi  den  to  be  necessary  that  they  should  be  so  described  in  an  indictment  for 
stealing  them.  The  prisoner,  having  been  convicted  on  an  indictment  for  stealing 
a  pheasant  of  the  value  of  forty  shillings,  of  the  goods  and  chattels  of  H.  S.,  upon 
a  case  reserved,  the  judges  aftc^  much  debate  all  agreed  that  the  conviction  was 
bad;  that  in  cases  of  larceny  of  animals /er^e  ruUura  the  indictment  must  show  that 
they  were  either  dead,  tame,  or  confined ;  otherwise  they  must  be  presumed  to  be  in 
their  original  state ;  and  that  it  is  not  sufficient  to  add  "  of  the  goods  and  chattels  " 
of  such  an  one.(y) 

Where  an  indictment  charged  the  stealing  of  "ten  fowls,"  Pollock,  C.  B., 
doubted  whether  it  was  not  bad  for  not  stating  them  to  be  tame,  and  would  have 
reserved  the  point  if  the  prisoner  had  been  convicted.(yy) 

It  has  been  ruled  that  though  a  person  be  not  qualified  to  keep,  or  kill,  game,  he 
may  have  a  sufficient  legal  possession  of  animals,  &c.,  coming  under  that  description, 
whereon  to  support  an  indictment  for  stealing  them.  The  prisoner  was  indicted  for 
stealing  five  pheasants,  Strained  of  their  natural  liberty,  the  property  of  the  prosecu- 
tor ;  and,  upon  its  appearing  that  the  prosecutor  was  not  a  qualified  person  to  keep 
or  shoot  game,  and  that  he  bred  these  pheasants  for  sale,  it  was  objected  that  he 
could  have  no  property  in  them  nor  any  legal  possession  sufficient  so  support  the  in- 
dictment ;  that  by  the  several  statutes  relating  to  the  game  laws,  unqualified  persons 
are  forbidden,  under  certain  penalties,  to  have  pheasants  in  their  possession ;  and  that 
by  one  of  those  statutes  authority  was  given  to  a  justice  of  the  peace  to  take  away 
from  such  person  any  pheasant  which  he  might  have  in  his  possession.  But  G-rose, 
J.,  held  that  it  was  a  sufficient  legal  possession  for  the  purposes  of  the  indictment, 
and  the  prisoner  was  convicted. (z)* 

The  stealing  of  deer,  offish^  and  of  hares  and  coniesy  in  a  warren,  &c.,  has  been  made 
punishable  by  statute,  as  will  be  mentioned  more  particularly  in  some  of  the  follow- 
ing chapters. 

There  is  yet  another  kind  of  animals  to  be  noticed ;  namely,  those  which,  though 
they  may  be  reclaimed,  are  not  such  of  which  larceny  can  be  committed  by  reason 
of  the  baseness  of  their  nature.  Some  animals  which,  in  this  country,  are  now 
usually  tame,  come  within  the  class  in  question ;  as  dogs  and  ca^.^  And  others 
which,  though  wild  by  nature,  are  often  reclaimed  by  art  and  industry,  clearly  fall 
within  the  same  rule ;  as  pears,  foxes,  apes,  monkeys,  polecats,  ferrets,  and  the 
like.(a)  The  reason  upon  which  this  doctrine  appears  originally  to  have  proceeded 
is,  that  creatures  of  this  kind,  for  the  most  part  wild  in  their  nature,  and  not  serving, 
when  reclaimed,  for  food,  but  only  for  pleasure,  ought  not,  however  the  owner  may 
value  them,  to  be  so  highly  regarded  by  the  law  that  for  their  sakes  a  man  should 
*2R21  ^^^'(^)  '^"^  ^^^  ^doctrine  extends  to  the  whelps,  or  young,  of  such  animals: 
^  the  rule  being  established,  that  where  no  felony  can  be  committed  of  any 
creatures  that  areferse  naturss,  though  tame  or  reclaimed,  it  cannot  be  commit-ted 
of  the  young  of  such  creatures  in  the  nest,  kennel,  or  den.(c) 

The  doctrine  respecting  larceny  of  animals,  of  a  ba^  nature,  was  considered  in  a 
late  case,  where  the  prisoner  was  charged  in  the  indictment  with  stealing  "  five  live 
tame  ferrets,  confined  in  a  certain  huteh,  &o.,''  the  property  of  D.  Flower.  The 
evidence  brought  the  fact  of  taking  the  ferrets  clearly  home  to  the  prisoner ;  and  it 
was  abio  proved  that  ferrets  are  valuable  animals,  and  that  those  in  question  were 
sold  by  the  prisoner  for  nine  shillings.     But  the  jury  having  found  the  prisoner 

(y\  Rough's  case,  2  East  P.  C.  c.  16,  s.  41,  p.  607. 

(yy)  Reg.  v.  Lonsdale,  4  F.  &  P.  56. 

hi)  Jones's  case,  3  Barn's  Just.  tit.  Larceny ;  D.  k  W.  457. 

(a)  3  Inst.  109;  1  Hale  511,  512. 

h)  1  Hawk.  P.  G.  0.  33,  s.  36 ;  4  Blac.  Com.  236 ;  2  East  P.  C.  c.  16,  s.  45,  p.  614. 

(c)  3  Inst.  109. 

1  It  is  no  defence  to  an  indictment  for  stealing  intoxicating  liquors  that  the  liquors 
stolen  were  kept  for  sale  in  violation  of  law :  State  v.  May,  20  Iowa  305. 

s  Larceny  of  dog:  People  o.  Campbell,  4  Parker  C  R.  386.  Of  peafowls :  Comm.  o.  Bea- 
man,  8  Gray  497. 
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gailty,  the  (»se  was  submitted  to  the  consideration  of  the  judges  upon  the  question, 
whether  ferrets  must  be  considered  as  animals  of  so  base  a  nature  that  no  larceny 
can  be  committed  of  them.  And  the  judges  held  that  judgment  ought  to  be 
arrested.  (^ 

With  respect,  however,  to  dogs,  and  also  beasts  and  birds,  ordinarily  kept  in  a 
state  of  confinement,  we  may  refer  to  the  chapter  on  that  subject.(6) 

See.  IIL — 0/  the  Oumership  of  (he  Goods  in  respect  of  vohich  Larceny  may  he 

committed. 

It  is  necessary  that  there  should  be  in  some  person  a  sufficient  ownership  of  the 
things  stolen ;  and  that  they  should  be  stated  in  the  indictment  as  the  goods  and 
chattels  or  property  of  such  person. 

And  this  ownership  must,  of  course,  exbt  as  against  the  party  by  whom  the 
goods  are  taken ;  and  will  not,  in  general,  reside  sufficiently  in  any  other  person, 
where  the  party  taking  the  goods  has  a  legal  property  in  them,  and  a  right  of  pos- 
session. So  that  joint  tenants,  or  tenants  in  common,  of  a  chattel,  cannot  be  guilty 
of  stealing  such  chattel  from  each  other.*  Thus,  if  A.  and  B.  be  joint  tenants,  or 
tenants  in  common,  of  a  horse,  and  A.  take  the  horse,  even  animo /urandi,  yet  it 
will  not  be  a  felony,  because  one  tenant  in  common  taking  the  whole  only  does  that 
which  he  may  do  by  law.(/) 

On  an  indictment  for  stealing  a  sovereign  it  appeared  that  the  prisoners  went 
into  a  shop,  and  having  purchased  some  trifling  articles,  they  laid  the  sovereign  on 
the  counter,  and  asked  for  change ;  the  prosecutor  turned  round  to  his  cash-box 
for  change,  and  laid  it  on  the  counter,  when  he  found  the  sovereign  was  gone.  He 
immediately  charged  the  prisoners  with  having  taken  it  up,  '''but  they  denied  r^eooo 
it,  and  said  they  saw  him  take  it  when  he  turned  to  get  change ;  subse-  *- 
quently  one  of  them  stooped  down  and  produced  the  sovereign,  which  she  said  she 
had  found  on  the  ground ;  and  it  was  held  that  it  was  a  question  for  the  jury 
whether  the  prisoners  put  down  the  sovereign  with  the  intention  of  fraudulently 
appropriating  it  as  soon  as  the  prosecutor  turned  his  back.  When  they  parted 
with  the  money  and  asked  for  the  change,  they  must  have  intended  to  divest  them- 
selves of  the  property,  and  the  prosecutor  by  getting  change  showed  that  he 
acquiesced  in  the  proposal,  and  the  money  was  constructively  his.(^) 

The  goods  of  a  ready  furnished  lodging  must  be  described  as  the  lodger's  goods, 
and  not  the  goods  of  the  original  owner.  An  indictment  was  for  breaking  in  the 
day  time  into  Anderson's  house,  and  stealing  his  goods.  The  goods  were  the  fur- 
niture of  a  room  let  by  Anderson  to  another  person  by  the  week ;  and,  upon  a  case 
reserved,  the  judges  held  that  the  goods  should  have  been  described  as  the  goods 
of  such  other  person ;  for  Anderson  was  not  entitled  to  the  possession,  and  could 
not  have  maintained  trespass ;  and  that  the  conviction  was,  therefore,  wrong.(A) 

We  have  seen  that  a  feme  covert  cannot  commit  larceny  of  her  husband's  goods 
by  taking  them  from  the  possession  of  her  husband,  because  in  law  they  are  con- 

(d)  Searing's  case  eor.  Wood,  B.,  MS.,  and  MS.  Baylej,  J.,  and  R.  k  R.  350.  The  ferret 
was  originally  a  native  of  Africa,  but  has  been  for  a  long  time  bred,  kept,  and  sold  in  this 
coantry,  as  a  tame  animal. 

(€)  F09t. 

(/)  1  Hale  513 ;  2  East  P.  C.  c.  16,  s.  7,  p.  558.  See  the  3  &  4  Vict.  o.  92,  a.  2,  as  to 
larceny  by  the  members  of  joint  stock  banks,  post. 

(y)  R^g*  V-  Jones,^  Cox  C.  C.  156.     The  Recorder. 

(A)  Rex  V.  Belstead,  MS.,  Bayley,  J.,  and  R.  &  R.  411,  and  the  same  point  was  decided 
in  Rex  v.  Bmnswick,  MS.,  Bayley,  J  ,  and  R.  k  M.  G.  G.  27.  See  the  observations  of 
Bayley,  B.,  on  these  cases,  poat^  p.  289.  As  to  larcenies  by  tenants  and  lodgers,  see  pottj 
chap.  Of  Larceny  by  TevutnU  and  Lodger; 

4 

1  One  entitled  to  receive  a  share  of  a  crop  for  his  services  is  not  joint  tenant  or  tenant 
in  common  with  his  employer,  and  commits  larceny  in  stealing  a  part :  State  v.  Gay,  1  Hill 
364.  A  joint  owner  or  tenant  in  common  cannot  be  guilty  of  larceny  by  taking  and  dis- 
posing ot  the  whole  property  to  his  own  use,  unless  he  takes  it  out  of  the  hands  of  a  bailee, 
with  whom  it  was  left  for  safe  custody,  and  the  effect  of  such  taking  would  be  to  charge 
the  bailee :  Klrksey  v,  Fike,  29  Ala.  206. 
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sidered  as  one  person,  and  she  has  a  kind  of  interest  in  the  goods.(t)  And  upon 
the  same  ground  it  has  been  holden,'  that  even  a  stranger  cannot  commit  larceny  of 
the  husband^s  goods  by  the  dcliTery  of  the  wife,  unless  he  be  her  adulterer .(/) 
But,  if  the  husband  bail  the  goods  to  a  third  person,  as  there  will  then  be  a  poaaes- 
sion  in  the  bailee,  distinct  from  that  of  the  husband,  it  may  foe  laitseny  if  the  wife 
take  such  goods  with  a  felonious  intent.(A;) 

The  last  case  proceeds  upon  an  exception  to  the  general  rule,  that  a  person  cannot 
commit  felony  of  the  goods  wherein  he  has  a  property.(^)  He  may,  under  particular 
circumstances,  be  guilty  of  larceny  in  stealing  his  own  goods,  as  he  may  of  robbery 
in  taking  his  own  property  from  the  person  of  another.*  If  A.  bail  goods  to  B., 
and  afterwards  animo  furandi  tftke  the  goods  from  B.,  with  an  intent  to  charge 
him  with  the  value  of  them,  it  is  felony. (m)  And  so  if  A.,  baring  delivered  money 
to  his  servant  to  carry  to  some  distant  place,  dit^guised  himself,  and  robbed  the 
servant  on  the  road,  with  intent  to  charge  the  hundred  with  the  loss,  according  to 
the  provisions  of  the  repealed  statute,  it  was  robbery  in  A.(n)  For  as  against  per- 
*9ftJ.l  ^^^  ^  taking  even  their  *own  goods  with  a  wicked  and  fraudulent  intent, 
^  there  is  a  sufficient  temporary  special  property  in  the  bailee  or  servant  to 
support  an  indiotment.(o)  So  if  a  part-owner  of  property  steals  it  from  the  person 
in  whose  custody  it  is,  and  who  is  responsible  for  its  safety,  he  is  guilty  of  larceny. 
The  box  of  a  female  friendly  society  established  according  to  33  Geo.  3,  c.  54,  con- 
taining upwards  of  fifty  pounds,  was  left  in  the  custody  of  the  landlord  of  the 
house  where  the  society  met :  the  prisoner  was  one  of  the  members,  and  broke  into 
the  landlord's  house  in  the  night  time,  and  stole  the  box.  Upon  an  indictment  for 
burglary  and  stealing  the  box  and  its  contents,  a  case  was  saved  upon  the  question 
whether,  considering  the  bituation  in  which  the  prisoner  stood  with  respect  to  this 
property,  the  conviction  was  right,  and  the  judges  were  clear,  that  as  the  landlord 
was  answerable  to  the  society  for  the  property,  it  was  a  right  oonviction.(jt>)  But 
if  the  wife  of  a  member  of  a  friendly  society  steal  money  of  the  society  deposited 
in  a  box  in  her  husband's  house,  which  is  kept  locked  by  the  stewards,  this  is  not 
larceny.  Upon  an  indictment  for  stealing  a  quantity  of  money,  laid  to  be  the 
property  of  W.  Orchard  and  thirty  or  forty  others,  and  amongst  them  the  prisoner's 
husband,  all  of  whom  were  named  in  the  indictment,  it  appeared  that  a  friendly 
society  was  held  at  a  public-house  kept  by  the  prisoner's  husband,  who  was  a  mem- 
ber of  the  society,  and  the  box  containing  the  property  was  always  left  in  his  house, 
but  the  box  had  four  locks  kept  by  the  stewards,  of  whom  he  was  not  one ;  the  wife 
having  broken  open  this  box,  and  stolen  a  great  deal  of  money  to  pay  some  debts  of 
a  former  husband,  was  convicted ;  but  Park,  J.  A.  J.,  thought  it  fit  to  ask  the 
opinion  of  the  judges,  whether  a  wife  can  be  convicted  of  larceny  in  stealing 
money  in  which  her  husband  has  a  joint  property ;  and  the  judges  were  of  opinion 
that  the  conviction  waswrong.(^)  An  indictment  for  burglary  and  stealing  the  box 
of  a  fr^iendly  society,  in  all  the  counts,  except  one,  laid  the  property  in  one  of  the 
stewards,  and  in  that  one  in  the  landlord  of  the  public-house  where  it  was  kept. 
There  were  four  stewards  of  the  society,  and,  by  the  rules,  the  landlord  ought  to 

(t)  Vol.  ],  p.  41,  and  see  Rex  v.  Willis,  infra^  note  (y). 

(j)  Ibid.  (k)  I  Hale  513.  (I)  Id.  Ibid. 

(wi)  Slaundf.  26  «. ;  3  Inst.  110 ;  1  Hale  513  514 ;  1  Hawk.  P.  0.  c.  33,  s.  47 ;  Fost.  123. 
Aliqaando  etiam  suae  rei  farttim  qais  committit,  veluti  si  debitor  rem,  quam  creditori  pig- 
noris  can6&  dedit,  subtraxerit:  Just.  Inst.  lib.  4,  tit.  1,  s.  10.  See  Year  Book -7,  H.  6,  pi. 
18,  p.  43,  cited  2  Leach  840. 

(n)  Fost.  123,  124;  3  Inst.  110;  4  Blac.  Com.  231 ;  3  East  P.  G.  c.  16,  s.  7,  p.  558,  and  s. 
90,  p.  654,  where  the  learned  author  says,  that  even  in  this  case  he  sees  no  objection  to 
laying  the  property  of  the  goods  in  the  servant ;  for  a  delivery  to  a  servant  is  a  bailment, 
per  Holt,  C.  J.;  Savage  p.  Walthew,  11  Mod.  135. 

(o)  See  also  the  argument  in  Rex  v.  Deakin,  2  Leach  871. 

!p)  Rex  v.  Bramley,  MS.,  Bayley,  J.,  and  R.  k  R.  478.  « 
q)  Rex  V,  Willis,  R.  k  M.  G.  G.  R.  375. 

^  Palmer  v.  People,  10  Wend.  165 ;  People  v.  Wiley,  3  Hill  199;  State  v.  Stephens,  32 
Texas  155;  People  v.  Stone,  16  Gal.  369 ;  Comm.  v.  Tobin,  2  Brews.  570;  People  v.  Thomp- 
son, 34  Gal.  671.  A  man  cannot  be  convicted  of  the  larceny  of  a  deed  madeJto  himself: 
People  V.  Mackinley,  9  Gal.  250. 
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have  had  a  key  of  the  box,  but,  in  fact,  he  had  none.  The  box  was  deposited  in  a 
room  in  the  pablic-house,  and  two  of  the  stewards  had  each  a  key.  Park,  J., 
intimated  that  the  case  must  rest  on  the  oount  which  stated  the  property  to  be  in 
the  landlord.  It  was  then  objected  that  if  there  was  any  property  in  the  landlord, 
it  was  a  joint  property  between  him  and  the  stewards.  Park,  J.,  ''I  am  of 
opinion  .that  there  is  sufficient  evidence  to  go  to  the  jury  of  the  property  in  the 
landlord  a]one."(^) 

*So  where  on  an  indictment  for  stealing  the  money  of  J.  Holt  and  others,  pnooK 
it  appeared  that  Holt  had  a  shop  where  goods  were  sold  for  the  benefit  of  a  '- 
society,  called  the  Stockbridge  Band  of  Hope  Go-operative  Industrial  Society. 
Each  member  of  this  society  partook  of  the  profit,  and  was  subject  to  the  loss 
arising  from  the  shop.  Holt  was  a  member  and  had  the  sole  management,  and 
was  answerable  for  the  safety  of  all  the  property  and  money  coming  to  his  posses- 
sion in  the  course  of  such  management.  The  prisoner,  also  a  member  of  the  society, 
assisted  in  the  shop  at  the  time  of  the  offence.  The  prisoner  was  proved  to  have 
taken  some  of  the  money  belonging  to  the  society.  It  was  objected  that  the  pri- 
sooer  was  a  joint  owner  of  the  money,  and  therefore  could  not  be  convicted ;  but, 
upon  a  case  reserved,  it  was  held  that  as  Holt  was  the  sole  manager,  and  was  an- 
swerable for  the  safety  of  all  thcf  property  and  money  coming  into  his  possession  in 
the  oouise  of  such  management,  he  was  quoad  hoc  the  owner  of  the  property  in 
question,  and  therefore  the  conviction  was  right.(a)  So  where  one  count  charged 
the  priiioner  with  stealing  the  money  of  D.  Bancroft,  another  the  money  of  the 
Stockport  Industrial  and  Equitable  Co-operative  Society,  and  it  appeared  that  the 
society  had  been  enrolled,  but  no  trustees  had  been  appointed  pursuant  to  the  18  & 
19  Vict.  c.  63,  s.  17.  The  proceeds  of  the  society  consisted  of  the  payments  of 
the  membeiB  in  respect  of  their  shares,  and  the  affairs  were  managed  by  a  commit- 
tee of  shareholders,  of  which  the  prisoner  was  a  member ;  and  under  their  superin- 
tendence the  actual  duties  of  management  were  performed  by  a  general  manager 
and  a  treasurer.  A  store  was  under  the  management  of  D.  Bancroft,  a  boy  aged 
thirteen,  and  it  waa  his  duty  to  sell  the  goods  at  the  store ;  and  each  day,  before 
shutung  up,  the  treasurer  called  at  the  store,  stated  an  account  of  all  money  re- 
ceived with  Bancrofl,  giving  him  a  duplicate  of  such  account.  In  consequence  of 
sospicions,  one  of  the  members  of  the  committee  went  with  Bancroft  to  the  store, 
and  having  taken  the  money  and  marked  part  of  it,  he  restored  it  to  the  till,  and 
the  prisoner  was  seen  to  take  some  of  the  marked  money  from  the  till.  It  was 
objected  that,  as  the  prisoner  was  a  member  of  the  society,  and  a  shareholder  in  the 
funds,  he  ooukl  not  be  convicted  on  either  count;  that  the  possession  of  Bancroft 
was  the  possession  of  the  society,  and  the  possession  of  the  society  wa8  the  posses- 
sion of  the  prisoner  in  couiuion  with  the  other  members;  but,  on  a  case  reserved, 
it  was  held  that,  as  Bancroft  was  employed  to  sell  the  goods  at  the  store,  and  had 
charge  of  the  till  there,  from  which  the  money  was  stolen,  and  was  accountable  for 
the  money,  he  was  sufficiently  possessed  of  the  money  stoleu  to  sustain  the  convic- 
tion on  the  first  count.  (^) 

But  where  on  an  indictment  for  stealing  the  money  of  T.  Webster  and  others  it 
appeared  that  two  sick  clubs  were  held  at  a  tavern  kept  by  T.  Webster,  one  called 
the  Ram  and  the  other  the  Industry,  to  which  the  members  paid  small  sums  weekly, 
and  were  entitled  to  a  weekly  allowance  in  case  of  sickness.  Webster  was  a  mem- 
ber and  treasurer  of  both  clubs,  and  the  prisoner  a  member  and  secretary  of  both. 

(r)  Rex  V.  Wymet,  4  C.  &  P.  391  (19  E.  0.  L.  L).  It  is  not  stated  in  the  report  whether 
the  prisooer  was  a  member  of  the  society  or  not ;  if  not,  it  seen^s  difficalt  to  see  how  any 
doobt  coold  arise  as  to  the  property  being  rightly  laid  in  the  innkeeper,  who  had  the 
actual  possession,  which  (unless  it  be  the  possession  of  a  feme  covert  or  servant,  which 
is,  generally  speaking,  the  possession  of  the  husband  or  master)  is  enough  to  support  an 
action  of  trespass  or  trover  [Armory  v,  Deiamirie,  1  Str.  505;  I  Sm.  Lead.  G.  l&l],  and 
sn  indictment,  although  the  possession  were  wrongfully  obtained ;  for  *Mf  A.  steals  tHe 
horse  of  B.,  and  after  0.  steals  the  same  horse  from  A.,  in  this  case  G.  is  a  felon,  both  as 
to  A.  and  as  to  B. :"  I  Hale  507.     G.  8.  G. 

(«)  Reg.  V.  Webster,  L.  k  G.  G.  G.  77. 

(0  Reg.  V.  Burgess,  L.  k  C.  299;  9  Gox  G.  G.  302. 
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*2R61  ^^^  prisoner  was  paid  a  yearly  salary  for  his  ^services.  When  a  coosidera- 
^  ble  sum  was  collected  Webster  handed  it  oTer  to  the  prisoner,  as  secretary, 
who,  accompanied  by  three  committee-men,  took  it  to  the  iMink,  where  it  was  in- 
vested on  deposit  note  in  the  names  of  the  treasurer  and  secretary  for  the  time 
being.  This  deposit  note  was  taken  the  next  club  night  and  placed  in  the  club 
box.  On  the  day  in  question  the  prisoner  told  Webster  that  the  committee  were 
going  to  meet  him  to  take  the  money  to  the  bank.  None  of  the  comnuttee  came, 
and  aiter  some  time  Webster  handed  over  to  the  prisoner  £15  on  account  of  the 
Ram  club,  and  £5  on  account  of  the  Industry ;  the  prisoner  did  not  pay  the  money 
into  the  bank,  but  absconded  with  it;  and  it  was  held  that  Webster  had  parted  with 
the  possession  of  the  money  absolutely,  and  therefore  the  prisoner  was  not  guilty  of 
larceny,  (tt) 

And  if  a  man  steals  his  own  goods  from  his  own  bailee,  though  he  has  no  intent 
to  charge  the  bailee,  but  his  intent  is  to  defraud  the  king,  yet  if  the  bailee  had  an 
interest  in  the  possession  (as  if  he  were  bound  to  the  crown  for  the  specific  appro- 
priation of  the  goods),  and  could  have  withheld  them  from  the  owner,  the  taking  is 
a  larceny.  W.  Marsden  had  a  quantity  of  n^x  vomdca,  and,  by  means  of  one 
Cooper,  employed  Marsh  and  Co.,  lightermen,  to  enter  it  for  exportation,  and  carry 
it  to  the  ship.  Exportation  exempts  it  from  the  duty,  which  is  two  shillings  and 
sixpence  per  pound.  Marsh  and  Co.  entered  it  accordingly,  and  gave  bond  to  the 
crown  for  its  exportation,  and  sent  it  by  their  lighter  to  the  ship :  and  on  their  way 
to  the  ship,  W.  Marsden,  J.  Marsden,  and  Wilkinson,  who  had  charge  of  this 
lighter,  took  out  the  nux  vomica,  and  substituted  cinders  and  rubbish,  the  object 
being  to  get  the  nvx  vomica  duty  free,  'i  he  indictment  was  against  J.  Marsden 
and  Wilkinson  for  stealing  the  goods  of  Marsh  and  Co.,  and  upon  a  case  reserved, 
four  of  the  judges  doubted  whether  this  were  larceny,  because  there  was  no  intent 
to  cheat  Marsh  and  Co.,  or  to  charge  them,  but  the  intent  was  to  cheat  the  Grown ; 
but  seven  judges  held  it  a  larceny,  on  the  grounds  that  Marsh  and  Co.  had  a  right 
to  the  possession  until  the  goods  reached  the  ship,  and  had  an  interest  in  that  pos- 
session, and  that  the  intent  to  deprive  them  of  that  possession  wrongfully,  and 
against  their  will,  was  a  felonious  intent  as  against  them ;  because  it  exposed  them 
to  a  suit  upon  their  bond ;  and  that  even  if  there  had  been  no  intent  as  against 
them,  the  intent  to  cheat  the  Crown  was  in  the  opinion  of  most  of  the  seven  judges 
sufficient  to  make  it  a  larceny. (t?) 

Upon  an  indictment  for  larceny,  it  appeared  that  the  prisoner  had  been  the  owner 
of  the  property  alleged  to  be  stolen,  but  being  in  difficulties  had  arranged  with  the 
prosecutors,  who  were  creditors,  to  execute  an  assignment  to  trustees  ibr  the  benefit 
of  his  creditors,  and  that  a  deed  of  assignment  was  executed  by  him,  whereby  he 
assigned  to  the  prosecutors  as  trustees,  amongst  other  things,  the  property  in  ques- 
tion. No  manual  possession  of  the  property  was  taken  by  the  prosecutors  prior  to 
its  removal  by  the  prisoner,  but  Le  remained  in  possession  after  the  execution  of 
the  deed  in  the  same  manner  as  before.  The  prisoner  in  the  night  time  removed 
*9A7l  property  conveyed  by  the  deed,  including  the  articles  ^mentioned  in  the  in- 
•J  dictment,  and  hid  d^em  in  the  house  of  one  of  his  workmen.  The  jury 
found  that  the  prisoner  removed  the  property  ?rith  intent  fraudulently  to  deprive 
the  parties  beneficially  entitled  under  the  deed  of  the  goods,  but  that  he  was  not  in 
the  care  and  custody  of  the  goods  as  the  agent  of  the  trustees ;  and,  upon  a  case  re- 
served after  a  verdict  of  guilty,  it  was  held  that  the  jury,  having  expressly  found 
that  the  prisoner  was  not  in  the  care  and  custody  of  the  goods  as  the  agent  of  the 
trustees,  this  clearly  negatived  a  bailment,  and  that  was  the  only  way  in  which  the 
case  could  be  put  on  the  part  of  the  prosecution.  The  prisoner,  therefore,  being  in 
lawful  possession  of  the  goods,  could  not  be  convicted  of  laroeny.(to) 

Where  goods  are  in  the  possession  of  the  wife,  they  must  be  laid  as  the  goods  of 
her  husband ;  thus  if  A.  is  indicted  for  stealing  the  goods  of  B.,  and  it  appears  that 
B.  was  a  /cme  covert  at  the  time  A.  must  be  acquitted.(x)     And  even  if  the  wife 

(u)  Reg.  V.  Marsh,  3  F.  &  F.  523,  Keating,  J.     Neither  of  the  clubs  had  been  enrolled. 
(V)  Rex  V,  Wilkinson,  MS.,  Bajlej,  J.,  and  R.  k  R.  470. 
(w)  Reg.  V.  Pratt,  Dears.  C.  0.  360. 

{x)  1  Hale  513.    He  may,  however,  be  indicted  again  for  stealing  the  goods  of  the  has 
bana:  Ibid. 
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have  only  received  money  as  the  agent  of  another  person,  and  she  is  robbed  of  that 
money  before  her  husband  receives  it  into  his  possession,  still  it  is  well  laid  as  his 
money  in  an  indictment  for  larceny.  An  indictment  charged  the  stealing  of  a  £5 
Bank  of  England  note,  the  property  of  £.  Wall,  averring,  in  the  usual  way,  that  the 
money  secured  by  the  note  was  due  and  payable  to  E.  Wall ;  it  appeared  that  E. 
Wall's  wife  had  been  employed  to  sell  sheep  belonging  to  her  father,  of  or  in  which 
her  husband  never  had  either  possession  or  any  interest,  and  she  received  the  note 
in  payment  for  the  sheep,  and  it  was  stolen  from  her  before  she  lefl  the  place  where 
she  received  it.  It  was  objected  that  the  note  never  was  the  property  of  E.  Wall, 
either  actually  or  constructively ;  the  money  secured  by  it  was  not  his,  and  he  had 
no  qualified  property  in  it,  as  it  never  was  in  his  possession ;  but  it  was  held  that 
the  property  was  properly  laid.(^)  So  where  a  wife  found  a  purse  containing 
money  on  a  highway,  and  was  robbed  of  it  after  she  had  proceeded  half  a  mile 
further,  and  the  owner  of  the  purse  was  never  discovered,  Parke,  B.,  held  that  the 
property  was  righdy  laid  in  the  husband.  The  possession  of  a  married  woman, 
under  all  circumstances,  is  the  possession  of  her  husband.  If  the  circumstances  are 
such  as  to  constitute  only  a  special  kind  of  property,  still  it  is  the  special  property 
of  the  husband  and  not  of  the  wife,  who  can  in  law  have  nothing  distinct  from  her 
hu8band.(z)  But  if  the  husband  be  a  convicted  felon,  the  goods  in  the  possession 
of  the  wife  must  be  laid  as  the  property  of  the  Queen.  In  one  count  the  prisoner 
was  charged  with  breaking  and  entering  the  house  of  E.  Andrews,  and  stealing  her 
property;  in  another  count  the  property  was  laid  in  the  Queen ;  at  the  time  the 
house  was  broken  into,  and  the  property  stolen,  the  husband  of  E.  Andrews  was  in 
gaol  under  sentence  of  imprisonment  on  a  conviction  for  felony  i  all  the  property 
had  been  the  husband's,  and  had  remained  in  the  house,  and  the  wife  continued  in 
posaession  of  the  house  and  the  goods,  till  they  were  stolen :  and,  on  a  case  reserved, 
it  was  held  that  the  prisoner  could  only  *be  convicted  of  larceny  on  the  r^icooo 
second  count,  which  laid  the  property  in  the  Queen,  for  the  goods  were  the  ^ 
property  of  the  crown  without  office  found,  but  the  house  was  the  house  of  the 
husband  until  office  found. (a)  And  where  one  count  laid  the  property  in  goods  in 
a  married  woman,  and  another  in  the  Queen,  and  the  woman  proved  her  marriage 
and  stated  that  her  husband  had  been  transported,  it  was  held  that  the  record  of 
the  conviction  must  be  produced  to  prove  that  the  goods  vested  in  the  Queen.(&) 

The  real  owner  of  goods  will  not  be  deprived  either  of  the  property  or  possession 
in  law  of  them  by  felonious  taking.  If,  therefore,  A.  steal  the  goods  of  B.,  and 
afterwards  C.  steal  the  same  goods  firom  A.,  in  such  case  C.  is  a  felon,  both  as  to  A. 
and  as  to  B.,  and  he  may  be  indicted  for  stealing  the  goods  of  B.(c)*  Upon  this 
fiubject  Gould,  J.,  in  delivering  the  opinion  of  the  twelve  judges  in  a  moudern  case, 
said,  "  It  18  a  rule  of  law  equally  well  known  and  established  that  the  possession  of 
the  true  owner  cannot  be  divested  by  a  tortious  taking ;  and  therefore  if  a  person 
unlawfully  take  my  goods,  and  a  second  person  take  them  again  from  him,  I  may,  if 
the  goods  were  feloniously  taken,  indict  such  second  person  for  the  thefl,  and  allege 
in  the  indictment  that  the  goods  are  my  property ;  because  these  acts  of  thefl  do  not 
change  the  possession  of  the  true  owner."  And  he  further  stated  it  to  be  his 
opinion  that  the  doctrine  would  also  hold  where  the  goods  are  t<aken  from  the  posses- 
sion of  the  true  owner  by  means  of  fraud:;  or  otherwise  a  man  might  derive  an 
advantage  from  his  own  wrong. (^ 

(y)  Rex  V.  Roberts,  7  C.  &  P.  485  (32  E.  C.  L.  R.},  Littledale,  J.,  after  consulting  Pat- 
tesoD,  J. 

[z)  Reg.  V.  Sallows,  2  Cox  C.  C.  63. 

(a)  Reg.  r..  Whitehead,  2  Moo.  C.  0.  181 ;  9  0.  &  P.  429  r38  E.  C.  L.  R.). 

\h)  Reg.  V.  Johnson,  1  Cox  C.  C.  59,  Patteson,  J.,  and  Gornej,  B.  It  was  nrged  that 
eTen  if  the  wife  could  prove  the  transportation,  it  might  be  for  a  misdemeanor,  and,  there- 
fore, the  record  was  essential  to  prove  it  was  for  felony. 


(<rl  1  Hale  507  -,2  East  P.  C.  c.  16,  s.  90,  p.  654. 
[i)  By 


(a)  By  Gould,  J.,  in  Wilkin's  case,  1  Leach  522. 


^  If  the  goods  of  A.  be  stolen  by  B.,  and  afterwards  they  be  stolen  from  B.  by  C,  an  in- 
dictment against  the  latter  may  allege  the  title  to  be  in  either  A.  or  B.  at  the  election  ot 
the  pleader :  Ward  v.  People,  3  Hill  395. 
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But  a  distiDCtion  is  taken  in  the  following  case.  If  A.  steals  the  horse  of  B., 
and  afterwards  delivers  it  to  0.,  who  was  no  party  to  the  first  stealing,. and  0.  rides 
away  with  it  animo  furandi^  yet  C.  is  no  felon  to  B. :  becanse,  though  the  horse 
was  stolen  from  B.,  yet  it  was  stolen  by  A.,  and  not  by  C,  for  0.  did  not  take  it; 
neither  is  he  a  felon  to  A.,  for  he  had  it  by  his  delivery.(e) 

There  is  no  doubt  that  there  may  be  a  sufficient  ownership  of  the  goods  stolen 
in  a  person  who  has  only  a  dpecial  property  in  them ;  and  that  they  may  be  laid  as 
the  goods  and  chattels  of  such  person  in  the  indictment.  A  lessee  for  years,  a 
bailee^  a  pawnee^  a  carrier,  and  the  like,  have  such  special  property;  and  the  in- 
dictment will  be  good,  if  it  lay  the  property  of  the  goods,  either  in  the  real  owners, 
or  in  the  persons  having  only  such  special  property  in  them.(/)* 
^9QQ-|  '^But  this  position  and  the  passage  cited  in  support  of  it  from  East  have 
-■  been  questioned,  and  it  has  been  observed  that,  ''  The  law  so  declared  in  two 
text  books  of  standard  authority  is  unquestionably  not  reconcilable,  in  all  its  parts, 
with  the  decisions  cited  above  in  Rex  v.  Behtead,  and  Rex  v.  Brunawick.i^g)  The 
following  clear  and  succinct  observations,  which  have  been  allowed  to  appear  in  this 
work,  will,  it  is  conceived,  be  deemed  valuable  in  pointing  out  the  true  legal  dis- 
tinctions which  govern  cases  of  this  nature :  '-  If  the  owner  parts  with  the  right  of 
possession  for  a  time,  so  as  to  be  deprived  of  the  legal  power  to  resume  the  possession 
during  that  time,  and  the  goods  are  stolen  during  that  time,  they  cannot  be  described 
as  the  goods  of  such  owner ;  but  if  the  owner  parts  with  nothing  but  Uie  actual 

(e)  1  Hale  507. 

(/}  I  Hale  513 ;  1  Hawk.  P.  C.  c.  33,  8.  47  ;  2  East  P.  C.  c.  16,  s.  90,  p.  652.  The  pass- 
age in  the  text  is  founded  on  the  passage  in  East.  The  passage  cited  from  Hawkins  does 
not  support  the  position  in  the  text,  but  only  shows  that  the  goods  maj  be  laid  in  the 
bailee ;  and  the  passage  in  Hale  is  in  favor  of  the  distinction  drawn  by  Bayley,  B. :  it  is, 
"  If  A.  have  a  special  property  in  goods,  as  by  pledge  or  a  lease  for  years,  and  the  goods 
be  stolen,  they  mutt  be  supposed  in  the  indictment  [to  be]  the  goods  of  A.  if  A.  bail 
goods  to  B.,  to  keep  for  him,  or  to  carry  for  him,  and  B.  be  robbed  of  them,  the  felon  may 
be  indipted  for  larceny  of  the  goods  of  A.  or  B.,  and  it  is  good  either  way;  for  the  pro- 
perty is  still  in  A.,  yet  B.  hath  the  possession,  and  is  chargeable  to  A.  if  the  goods  be 
stolen,  and  hath  the  property  against  all  the  world  but  A."     C.  S.  G. 

{g)  Ante,  p.  283. 

1  In  Massachusetts,  it  is  held  that  a  bailee  of  goods  attached,  who  has  engaged  to  re- 
deliver them  to  the  attaching  officer  on  demand,  is  a  mere  servant,  and  has  no  property 
in  the  goods — and  therefore  that  the  goods,  when  stolen  from  such  bailee,  cannot  properly 
be  alleged  in  an  indictment  to  be  his  property:  Gomm.  v.  Morse,  14  Mass.  Rep.  217.     The. 
same  is  held  in  New  York:  Morton  v.  People,  8  Cow.  137.     The  doctrine  is  not  received 
in  New  Hampshire :  Poole  v.  Symonds,  1  N.  H.  289.    The  legal  possession  which  a  master 
has  of  his  runaway  slave  will  warrant  an  indictment  for  stealing  him  '*  from  his  owner 
and  employer,"  after  he  has  run  away:  State  v.  Miles,  2  N.  &  M.  1.     See  also  State  v 
Davis,  2  Car.  Law  Repos.  291.     But  it  has  been  held  in  Virginia,  that  where  the  indict- 
ment alleges  that  property  was  stolen  ''  out  of  the  possession  "  of  the  bailor,  proof  that  it 
uas  taken  from  the  bailee  will  not  support  the  charge:  and  also  that  an  ailegaiion  that  a 
slave  was  stolen  '*  from  the  possession  "  of  the  master,  is  not  supported  by  proof  that  the 
prisoner  feloniously  took  and  carried  the  slave  away  '* while  he  was  a  runaway:"  Gomm. 
V,  Williams,  1  Va.  Gas.  14;  Gomm.  v.  Hays,  lb.  123.     These  decisions  probably  proceeded 
on  the  supposed  necessity  of  strict  proof  of  the  allegation  in  the  indictment.     For  it  was 
decided  by  the  same  court  that  it  is  not -necessary  to  aver  that  goods  were  stolen  from  the 
possession  of  the  owner,  or  of  any  other  person,  though  a  statute  of  Virginia  declares, 
**  that  if  any  person  shall  steal,  &c.,  from  the  possession  of  any  other  person,"  &c.,  he  shall 
be  punished,  &c. :  Tompson  0.  Gomm.  2  Va.  Gas.  135 ;  Angel  v.  Comm.,  lb.  228.     In  an 
indictment  for  larceny,  proof  that  the  person  alleged  to  have  been  the  owner  had  a  special 
property  in  the  thing,  or  that  he  had  it  to  do  some  act  upon  it  or  for  the  purpose  of  con- 
veyance or  in  trust  for  the  benefit  of  another,  would  be  sufficient  to  support  the  allegation 
in  the  indictment:  State  v.  Som^rville,  21  Me.  14.     When  a  horse  got  loose  from  the 
owner  and  was  taken  in  the  field  of  a  third  person  and  placed  in  his  stable,  from  whence 
he  was  stolen :  held,  that  he  was  in  the  constructive  possession  of  the  owner  and  in  the 
actual  possession  ot  such  third  person,  and  that  the  indictment  may  well  allege  the  pos- 
session to  be  in  the  owner  or  such  third  person  :  Owen  v.  State,  6  Humph  330.    In  larceny 
the  goods  may  be  laid  as  the  property  of  the  bailee :  People  v.  Smith,  1  Parker  C.  R.  329. 
Special  property  in  a  bailee  will  not  exclude  evidence  of  general  ownership :  Barnes  v. 
People,  18  111.  52.     Mortgagee  of  personal  property  may  be  described  as  owner:  State  v. 
Quick,  10  Iowa  451. 
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poeseasion,  and  has  a  right  to  resume  possession  when  he  thinks  fit,  the  goods  may 
be  described  either  as  his  goods,  or  his  bailee's.  In  the  latter  case  he  does  not  for 
an  instant  part  with  the  general  right  of  possession ;  he  confers  a  qualified  right 
only,  which  he  may  put  an  end  to  when  he  will ;  in  the  former  case,  he  parts  with 
the  whole  right  of  possession  for  the  time.  The  bailee  for  safe  custody,  the  carrier, 
the  tailor,  the  pawnee,  have  never  more  than  a  partial  right ;  the  owner  may  resume 
the  goods,  on  satisfying  their  lien,  when  he  will.  The  agister  is  in  the  same  situa- 
tion, and  the  decision  as  to  him,  in  Rex  v.  Woodtoardj(h)  only  is,  that  the  cattle 
may  be  described  as  his,  not  that  they  must  The  ground  of  decision  in  Rex  v. 
Bdtieady  and  Rex  v.  Brunswick,  was  that  the  owner  had  parted  with  the  right  of 
possession  for  the  time,  he  had* nothing  but  a  reversionary  interest,  and  could  not 

have  brought  trespass/XO 

Where  goods  belonging  to  a  guest  at  an  inn  are  stolen,  they  may  be  laid  to  be  the 
property  either  of  the  innkeeper  or  the  guest(^')  And  linen  stolen  from  a  washer- 
woman, by  whom  it  was  taken  in  to  wash  in  the  course  of  her  business,  may  be  laid 
as  her  goods.CA;)  In  cases  of  this  kind  it  is  considered  that  the  parties  have  a  pos- 
sessory property ;  being  answerable  to  their  employers,  and  being  capable  of  main- 
taining an  appeal  of  robbery  or  larceny,  and  having  restitution. (/) 

Where  on  an  indictment  for  stealing  certain  iron  of  the  company  of  the  proprie- 
tors of  the  Glamorganshire  Canal  Navigation,  it  appeared  that  the  iron  had  been 
taken  from  the  canal  by  the  prisoner,  who  was  not  in  the  employ  of  the  Company, 
while  it  was  in  process  of  being  cleaned ;  and  that  if  the  property  found  on  such 
occasions  in  the  canal  could  be  identified,  it  was  returned  to  the  owner,  otherwise  it 
was  kept  by  the  Company  -,  it  was  held,  upon  a  case  reserved,  that  the  property  was 
rightly  laid  in  the  Company ;  for  their  property  in  the  iron  before  it  was  taken  away 
was  of  the  same  nature  as  that  which  a  landlord  has  in  goods  left  behind  by  cMqci 
a  guest,  and  property  so  lefl  is  in  the  ^possession  of  the  landlord  for  the  ^ 
purpose  of  delivering  it  up  to  the  true  owner,  and  he  has  a  sufficient  possession  to 
maintain  an  indictment  for  larceny  (m) 

So  an  agent  has  sufficient  special  property  in  the  goods  of  his  principal  to  support 
an  indictment,  laying  them  as  his  property,  (n) 

On  an  indictment  for  stealing  notes  and  sovereigns,  the  money  of  P.  Thwaites,  it 
appeared  that  he  was  in  partnership  with  Isaacs,  who  lived  in  Belgium,  and  that 
the  money  in  question  was  partnership  property.  He  had  put  the  notes  in  his 
pocket  for  the  purpose  of  obtaining  bank  post  bills  to  be  sent  to  his  partner  in 
Belgium  to  be  used  for  partnership  purposes.  The  sovereigns  were  the  produce  of 
a  check  drawn  by  him  on  a  bank,  in  which  the  partnership  moneys  were  deposited, 
but  the  account  was  in  his  name  alone.  The  money  was  drawn  out  for  the  purpose 
of  being  used  in  the  business  of  the  firm,  but  some  part  of  it  would  probably  have 
been  used  in  his  own  private  disbursements.  He  considered  himself  responsible  to 
his  partner  for  the  stolen  money.  The  money  at  the  time  it  was  stolen  was  in  one 
of  the  canvass  bags  used  in  the  joint  business.  It  was  held  that  the  property  was 
rightly  laid,  as  Thwaites  had  a  special  and  individual  trust  of  the  joint  property. (o) 

Upon  an  indictment  for  stealing  sugar,  the  property  of  the  London  Dock  Com- 
pany, it  appeared  that  Archard,  a  carman,  was  employed  by  one  Bach  to  convey 
two  h<^heads  of  sugar,  his  property,  from  the  London  Docks  to  his  warehouse,  and 
that  Archard  sent  the  prisoner  with  two  delivery  notes  and  one  of  his  horses  and 
carts  for  that  purpose,  but  that  the  clerk  of  the  London  Dock  Company  delivered 
to  him,  by  mistake,  two  hogsheads  of  sugar  belonging  to  a  third  person.     The 

(A)  Woodward's  case,  Leicester  Sum.  Ass.  1796,  Mich.  T.  1796,  and  Hil.  T.  1797,  at 
which  last  meeting  of  the  judges,  4  Inst.  293,  was  referred  to  as  showing  that  an  agister 
has  a  possession,  and  2  Rol.  Ab.  551,  as  an  authority,  that  an  agister  may  maintain  tres- 
pass against  any  one  who  takes  the  beasts :  2  East  P.  G.  c.  16,  s.  90,  p.  653 ;  1  Leach  357, 
note  (a).    See  Booth  v,  Wilson,  IB  &  Aid.  59. 

^t)  MS.  observations  of  Bayley,  B.,  3  Burn's  Just.,  D.  it  W.  463. 

(j)  Todd's  case,  2  East  P.  C.  c.  16,  s.  90,  p.  653. 

(k)  Packer's  case,  2  East  P.  C.  c.  16,  s.  90,  p.  653  ;  1  Leach  357,  note  (a). 

{1}  2  East  P.  C.  c.  16,  s.  90,  p.  653.  (m)  Reg.  v.  Rowe,  Bell  0.  C.  93. 

M  Reg.  o.  Jennings,  D.  k  B.  G.  G.  447. 

(o)  Reg.  V.  Gole,  4  Gox  G.  G.  280.  The  Gommon  Serjeant,  after  consulting  Talfourd,  J. 
vot.  II. — 16 
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grisoDer  afterwards  abstracted  forty-five  pounds  weight  of  sugar  from  one  of  the 
ogsheads.  It  waa  contended  that  the  property  in  the  London  Dock  Company 
was  founded  on  possession  only,  and  therefore  ceased  as  soon  as  they  had  parted 
with  the  possession.  But,  upon  a  case  reserved  afler  conviction,  the  judges  were 
unanimously  of  opinion  that  the  special  property  of  the  London  Dock  Company  as 
bailees  of  the  sugar  was  not  divested  by  the  delivery  of  it  under  a  mistake,  and 
therefore  the  property  might  well  be  laid  in  the  Jjondon  Dock  Company. (j?) 

It  has  also  been  holden,  that  an  agister  of  cattle  has  such  a  special  property  in 
them  that  they  may  be  laid  as  his  goods  in  the  indictment.  When  this  case  was 
referred  to  the  judges,  after  the  conviction  of  the  prisoner,  there  was  at  first  some 
doubt  upon  the  point ;  one  of  the  judges  observing  that  an  agister  of  cattle  is  not 
liable  for  them  at  all  events,  like  an  innkeeper  for  the  goods  of  his  guest;  but  ulti- 
mately all  the  judges  agreed  that  the  conviction  was  right.(^) 

Where  a  house  was  taken  by  Kyezor,  and  Miers,  who  lived  on  his  own  property, 
carried  on  the  business  of  a  silversmith  there  for  the  benefit  of  Kyezor  and  his 
*2Q1 1  ^^™^^J)  ^^^  ^^^  himself  no  share  in  the  profits,  and  no  salary,  but  had  power 
^  to  dispose  of  any  *part  of  the  stock,  and  might  if  he  pleased  take  money 
from  the  till  as  he  wanted  it,  and  sometimes  bought  goods  for  the  shop,  and  some- 
times Kyezor  did;  it  was  held  that  Miers  was  a  kind  of  bailee  of  the  stock,  and 
that  the  property  in  a  watch  stolen  out  of  the  house  might  properly  be  laid  in 
him.(r) 

In  a  case  where,  upon  an  indictment  for  stealing  a  window-glass  and  hammer- 
doth  from  a  carriage,  it  appeared  that  the  prosecutor,  in  whom  the  property  was 
laid,  was  a  coach-master,  and  had  the  care  of  the  carriage,  which  stood  in  a  coach- 
house in  his  yard,  at  the  time  the  articles  were  stolen  from  it ;  an  objection  that  the 
property  should  have  been  laid  in  the  owner  of  the  carriage  was  overruled.(s)  And 
a  case  was  at  the  same  time  referred  to  by  the  court  in  which  a  prisoner  was  con- 
victed of  stealing  a  chariot  glass  from  a  lady's  chariot  which  had  been  put  up  at  a 
coach-yard  at  Chelsea,  while  the  owner  of  it  was  at  Ranelagh ;  and  the  property 
was  laid  to  be  in  the  master  of  the  yard,  where  the  chariot  had  been  put  up.(0 

If  goods  seized  under  a  writ  of  Jieri  facias  are  stolen,  they  may  be  described  as 
the  goods  of  the  party  against  whom  the  writ  issued,  for,  though  they  are  in  custodid 
legiSy  the  original  owner  continues  to  have  a  property  in  them  until  they  are  sold; 
if  he  pays  the  debt  he  is  entitled  to  have  them  returned,  and  his  debt  to  the  plain- 
tiff in  the  suit  continues  undiminished,  until  the  goods  seized  are  applied  to  its 
liquidation.  And  the  sheriff  is  accountable  to  the  original  owner  for  the  goods  so 
seized.  A  sheriff's  officer  seized  goods  under  a  writ  oi  fieri  facias  against  J.  S., 
and  afterwards  stole  part  thereof.  The  indictment  against  him  described  the  goods 
as  the  goods  of  J.  S.,  upon  which  it  was  objected  that  they  were  no  longer  the  goods 
of  J.  S.,  and  should  have  been  described  as  the  gO'>ds  of  the  sheriff;  but,  upon  the 
.point  being  saved,  the  judges  held  that  notwithstanding  the  seizure,  the  general 
property  remained  in  J.  S.,  as  the  loss  would  fall  upon  him  if  they  did  not  go  to 
liquidate  the  debt,  that  the  seizure  left  the  debt  as  it  was,  and  that  the  whole  debt 
> continued  until  the  goods  were  applied  towards  its  discharge.(u) 

But  the  indictment  will  not  be  sustainable  if  it  appear  in  evidence  that  the  party 
in  whom  the  goods  are  laid  had  neither  the  property  nor  the  possession  of  them ;  as 
is  usually  the  case  of  a  feme  covert  or  servant,  who  have  in  their  custody  the  goods 
of  the  husband  or  master.(t?)  W^here  a  boy,  fourteen  years  of  age,  lived  with  his 
father,  worked  for  him,  assisted  him  in  his  business,  and  obeyed  his  orders,  and  his 

{p)  Eeg.  V.  Vincent,  2  Den.  C.  C.  464. 

(q)  Woodward's  case,  Leicester  Sum.  Ass.  1796,  Mich.  T.  1796,  and  Hil.  T.  1797,  at 
which  last  meeting  of  the  judges,  4  Inst.  293,  was  referred  to  as  showing  that  an  agister 
has  a  possession,  and  2  Rol.  Ab.  551,  as  an  authority,  that  an  agister  may  maintain  tres- 
pass against  any  one  who  takes  the  beasts :  2  East  P.  0.  c.  16,  s.  90,  p.  653 ;  1  Leach  357, 
note  (a).    See  Rooth  v.  Wilson,  1  B.  &  Aid.  59. 

(r)  Reg.  V.  Bird,  9  C.  &  P.  44  (38  E.  C.  L.  R.),  Bosanquet,  J.     See  this  case,  ante,  p.  52. 

(«)  Taylor's  case,  I  Leach  356.  (t)  Statham's  case,  1  Leach  357. 

(u)  Rex  V.  Eastall,  Mich.  T.  1822,  MS.,  Bayley,  J.     See  Lucas  e.  Nockells,  10  Bing.  B. 
'157  (25  E.  C.  L.  R.). 
•  (v)  2  East  P.  G.  c.  16,  s.  90,  p.  652,  653. 
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father  sopported  him,  but  paid  him  do  wages,  and  he  was  lefl  in  charge  of  a  stall 
from  which  some  boots  were  stolen ;  it  was  held  that  the  boy  was  not  a  bailee  but  a 
servant,  and  therefore  the  property  in  the  boots  could  not  properly  be  laid  in  him.(tr) 
Thus  it  was  decided  that  the  goods  in  a  dissenting  chapel  vested  in  trustees  could 
not  be  described  as  the  goods  of  a  servant  who  had  merely  the  care  of  the  chapel, 
and  the  things  in  it,  to  clean  and  keep  them  in  order,  though  he  *had  the  r^cono 
key  of  the  chapel,  and  no  person  except  the  minister  had  any  other  key.  ^ 
The  indictment  was  for  stealing  the  chandelier  and  sconces  of  a  dissenting  chapel 
vested  in  trustees :  and  the  things  were  described  as  the  property  of  the  trustees, 
and  also  of  one  Evans.  The  evidence  as  to  the  property  of  the  trustees  failed,  and 
it  appeared  that  Evans  was  servant  to  the  trustees,  and  had  the  care  of  the  chapel 
and  the  things  in  it,  for  the  purpose  of  cleaning  and  keeping  them  in  order,  and 
that  he  had  the  only  keys,  except  that  the  minister  had  a  key  to  the  vestry,  from 
whence  he  could  enter  the  chapel.  Upon  a  case  reserved,  the  judges  were  of  opinion 
that  the  property  could  not  be  considered  as  the  property  of  Evans,  (as)  So  the 
plate  of  a  club  cannot  be  laid  as  the  property  of  the  steward  of  the  club ;  for  he  is 
only  a  servant. (y^  But  though,  generally  speaking,  the  possession  of  the  ser- 
vant is  the  possession  of  the  ma8ter,(z)  yet  there  are  some  cases  where  a  kind  of 
special  property  has  been  considered  to  exist  in  the  servant.  Respecting  the  case 
lately  mentioned,  of  a  master  delivering  money  to  his  servant  to  carry  to  a  certain 
place,  and  then  robbing  his  servant  on  the  road,  a  learned  writer  observes,  ''  I  see 
no  objection  to  laying  the  property  of  the  goods  in  the  servant,  for  though,  in 
general,  it  may  be  said  that  he  has  no  property  in  them,  as  against  his  master, 
although  he  has  against  every  other  person ;  yet  having  a  clear  right  to  defend  his 
possession  against  A.'s  unlawful  demand,  the  special  property  still  remains  in  the 
servant.  But  a  taking  from  the  servant  of  the  money  or  goods  of  his  master  in  his 
presence,  by  putting  in  fear,  is  a  taking  from  the  master,  and  the  offender  may  be 
indicted  for  robbing  him. ''(a) 

If  a  servant  be  employed  by  his  master  to  receive  money  for  him,  and  be  robbed 
of  such  money  before  he  take  it  to  his  master,  the  money  may  be  described  as  the 
money  of  the  servant.  Upon  an  indictment  for  robbery  of  the  moneys  of  S.  Webb, 
it  appeared  that  Webb's  servant  was  sent  out  by  his  master  to  receive  money  from 
his  customers,  and  was  robbed  of  the  money  he  had  received,  as  he  returned  home. 
Alderson,  B.,  was  inclined  to  think  the  money  could  not  be  laid  as  the  property  of 
the  master ;  for  it  was  difficult  to  see  how  such  an  offence  as  the  crime  of  embezzle- 
ment could  have  been  a  part  of  our  criminal  law  if  the  possession  by  the  servant  of 
the  property,  which  had  never  come  to  the  hands  of  the  master,  were  construed  to 
be  the  possession  of  the  master ;  if  it  were,  every  servant,  who  converted  to  his  own 
use  property  received  by  him  for  hia  master,  would  be  guilty  of  larceny.  (6) 

(ip)  Reg.  V.  Green,  D.  &  B.  G.  G.  113.     See  this  case,  antCy  p.  56. 

(z)  Rex  V.  Hutchinson,  MS.,  Baylej,  J.,  and  R.  k  R.  412.  They  should  he  laid  in  such 
cases  as  the  property  of  one  of  the  members  "and  others :''  Rex  v.  Boulton,  5  G.  &  P.  537 
(24  E.  C.  L.  R.),p08tj  p.  303. 

{y)  ^g'  V*  Ashley,  1  G.  &  K.  196  (47  E.  G.  L.  R.).     See  this  case,  ante,  p.  34. 

(z)  Pott,  Gbap.  On  Larceny,  j-?.,  by  Servante.  And  ante,  p.  191  et  eeq.,  as  to  the  distinc- 
tion between  a  bare  charge  and  a  possession  of  goods  delivered. 

(a)  2  East  P.  G.  c.  16,  s.  90,  p.' 654,  ante,  p.  283. 

\b)  Reg.  V.  Rudick,  8  G.  &  P.  237  (34  E.  G.  L.  R.).  His  lordship  discharged  the  jnry, 
and  directed  a  new  bill  laying  the  property  in  the  servant  to  be  preferred.  Rex  v.  Bull,  2 
Leach  841,  cited  in  Bazeley's  case,  shows  that  the  servant  would  not  have  been  guilty 
of  larceny  if  he  had  converted  the  money  to  his  use;  but  a  distinction  seems  to  exist 
between  cases  where  the  question  arises  between  the  master  and  servant,  and  between  the 
master  and  a  third  person.  <*As  between  the  master  and  servant  or  agent,  where  the 
master  has  no  otherwise  the  possession  than  by  the  receipt  of  the  servant  or  agent,  the 
servant  or  agent  cannot  be  charged  with  a  tortious  or  felonious  taking,  bnt  as  against  a 
third  person  where  there  could  be  no  question  of  a  trust,  the  receipt  of  effects  by  an  agent 
by  the  master's  directions  might  be  considered  as  a  receipt  by  the  master  himself;  and  in 
the  common  course  of  business  there  is  often  no  receipt  or  possession  by  the  master:"  per 
Graham,  B.,  Rex  v.  Remnant,  R.  k  R.  \ZQ,po9t,  p.  294;  and  see  Rex  v.  Murray,  R.  k  M.  G. 
G.  R.  276,  poet,  tit.  Embezzlement;  2  East  P.  G.  c.  16,  s.  16,  p.  568.  And  Rex  v.  Deakin, 
iitfr^.     C.  S.  G. 
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*2Q*-)1  *^^6  question  conoerniDsr  the  sort  of  possession  or  special  property  which  a 
^  servant  may  have  in  the  goods  of  his  master  was  much  discussed  in  a  modern 
case,  where  a  stage-ooach  having  been  robbed  of  a  box  containing  a  variety  of  articles, 
it  became  material  to  determine  whether  the  goods  so  stolen  could  be  laid  as  the  pro- 
perty of  the  coachman.  The  count  in  the  indictment  on  which  the  case  proceeded  laid 
the  property  in  the  coachman.  The  box  was  delivered  by  the  servant  of  a  tradesman  in 
London  to  the  book-keeper  at  the  inn  from  which  the  coach  set  off,  who  called  it 
over  amongst  other  things  in  the  way-bill,  and  delivered  it  to  a  porter,  who  put  it 
into  the  coach ;  and  the  coachman  drove  the  coach  to  a  place  about  thirty-eight 
miles  from  London,  during  which  journey  the  box  was  stolen  from  the  coach  by  the 
prisoners.  The  proprietors  of  the  coach  never  called  upon  the  coachman  to  make 
good  any  losses,  except  when  they  happened  by  his  neglect,  and  for  goods  stolen 
privately  from  the  coach  they  never  expected  any  compensation  from  the  driver. 
The  juiy  having  found  the  prisoners  guilty,  upon  a  case  reserved,  a  majority  of  the 
judges  were  of  opinion  that  the  property  was  well  laid  to  be  in  the  driver.  Hotham, 
B.,  who  delivered  their  opinion,  said  that  the  material  question  was,  whether  the 
driver  had  the  possession  of  the  goods,  or  only  the  bare  charge  of  them ;  but  that 
the  case  was  not  open  to  that  distinction  :  for  although,  as  against  his  employers,  the 
masters  of  the  coach,  the  mere  driver  can  only  have  the  bare  charge  of  the  property 
committed  to  him,  and  not  the  legal  possession  of  it,  which  remains  in  the  coach- 
master  :  yet,  as  against  all  the  rest  of  the  world,  he  must  be  considered  to  have  such 
a  special  property  therein,  as  will  support  a  count  charging  them  as  his  goods ;  for 
he  has  in  fact  the  possession  of  and  control  over  them ;  and  they  are  entrusted  to  his 
custody  and  disposal  during  the  journey.  The  inconvenience  would  be  great  iudeed 
if  the  law  were  otherwise :  as  the  difficulties  and  mistakes  which  must  unavoidably 
arise  in  seeking  after  all  the  persons  concerned  as  proprietors  of  a  stage-coach,  for 
the  purpose  of  prosecuting  an  indictment  of  this  nature,  would  be  endless  and  insur- 
mountable. That  the  law  therefore,  on  an  indictment  against  the  driver  of  a  stage- 
coach, on  the  prosecution  of  the  proprietors,  considers  the  driver  to  have  the  bare 
charge  of  the  goods  belonging  to  the  coach ;  but  on  a  charge  against  any  other 
person,  for  taking  them  tortiously  and  feloniously  out  of  the  driver's  custody,  he 
must  be  considered  as  the  possessor. (c) 

Property  may  be  laid  as  belonging  to  the  real  owner  though  it  never  was  actually 
in  his  possession,  but  in  the  possession  of  his  agent  only ;  as  in  the  following  case : 
Turner,  as  agent  for  Nash,  sent  up  notes  to  Morgan,  another  of  Nash*s  agents,  and 
Morgan,  as  agent  for  Nash,  sent  them  by  the  coach  directed  to  Walker :  and  the 
prisoner  stole  them  from  the  coach.  The  indictment  having  described  them  as 
*2941  ^^^'^'  ^^  ^^^  urged  that  they  could  not  *be  so  described,  because  Nash 
-*  never  had  them,  except  by  the  hands  of  his  agents ;  but  all  the  judges 
thought  they  had  been  rightly  described,  and  held  the  conviction  n^ht,(d)  But  the 
property  cannot  be  laid  in  a  man  who  has  never  had  either  actual  or  constructive 
possession,  except  as  far  as  it  resulted  from  the  possession  of  the  thief  and  of  persons 
acting  under  him.  Thus  where  Paul  had  ordered  a  hat  of  Beer,  and  the  prisoner 
sent  for  it  in  Paul's  name  and  got  it,  and  was  indicted  for  stealing  Paul's  hat,  the 
judges  held  that  the  property  could  not  be  said  to  be  in  Paul.(e) 

Clothes  and  other  necessaries  provided  for  children  by  their  parents  are  often  laid 
to  be  the  property  of  the  parents,  especially  while  the  children  are  of  tender  age; 
but  it  is  holden  good  either  way.(/)^  There  are  cases,  however,  of  exclusive  pro- 
perty in  the  children.  Thus,  in  a  case  where  the  prisoner  was  charged  with  stealing 
wearing  apparel,  the  property  of  J.  Wilson,  and  it  appeared  in  evidence  that  the 
wearing  apparel  had  been  famished  by  J.  Wilson  to  his  son  George,  and  that  the 

(e)  Rex  V,  Deakin,  2  Leach  862,  876 ;  2  East  P.  C.  c.  16,  s.  90,  p.  653. 

[d)  Rex  V.  Remnant,  MS.,  Bayley,  J.,  and  R.  &  R.  136. 

(e)  Rex  V.  Adams,  MS.,  Bayley,  J.,  and  R.  k  R.  225. 

(/)  2  East  P.  C.  c.  16,  p.  91,  p.  654 ;  Hayne'a  case,  12  Rep.  112. 

1  Necessary  articles  furnished  by  a  father  to  his  infant  son  for  use,  may  well  be  de- 
scribed in  an  indictment  as  belonging  to  either  the  parent  or  child :  State  v.  Williams,  2 
Strobh.  229. 
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BOB  was  Dineteen  years  of  age  and  bound  apprentice  to  bis  father,  wbo  bad  cove- 
nanted to  find  bim  in  olotbing ;  the  court  beld  tbat  tbe  indictment  was  defective, 
and  that  the  wearing  apparel  was  exclusively  tbe  property  of  the  son,  who  had  been 
furnished  with  it  in  pursuance  of  the  condij^ion  of  tbe  in  dentures.  (^)  And  in  a  case 
which  occurred  at  the  Old  Bailey,  above  a  century  ago,  upon  the  court  doubting 
whether  the  property  of  a  gold  chain,  which  was  taken  from  a  child's  neck  who  had 
worn  it  for  four  years,  ought  not  to  be  laid- to  be  in  the  father,  an  ancient  clerk  of 
the  court  said  that  it  had  always  been  usual  to  lay  it  to  be  the  goods  of  the  child  in 
such  case ;  and  that  many  indictments  which  had  laid  them  to  be  the  property  of 
the  father  had  been  ordered  to  be  altered  by  the  judges/ A) 

Where  the  prisoner  was  indicted  for  stealing  a  pair  or  trowsers,  the  property  of 
J.  Jones,  and  it  appeared  that  J.  Jones  bought  the  cloth  of  which  the  trowsers  were 
made  and  paid  for  it,  but  the  trowsers  were  made  for  his  son  Thomas,  who  was 
seventeen  years  of  age;  and  J.  Jones  stated  that  he  found  clothes  for  his  son,  who 
was  not  his  apprentice,  but  a  laborer  like  himself,  and  worked  for  the  same  master, 
but  at  different  work,  and  lived  with  his  father.  Patteson,  J.,  said,  '*  I  think  the 
property  is  well  laid.  It  may  be  laid  in  these  cases  either  in  the  father  or  tbe 
child ;  but  the  better  course  is  to  lay  it  in  the  child.'Xt) 

In  a  case  where  the  prisoner  was  indicted  for  sheep  stealing,  the  property  was 
laid  in  S.  Dodd  the  elder,  8.  Dodd  the  younger,  and  several  other  persons  of  the 
same  name.  The  evidence  was.  that  S.  Dodd  the  elder, -and  a  son  of  his,  who  after- 
wards died,  took  a  farm  on  their  joiut  concern,  and  kept  a  stock  of  sheep,  which 
was  their  joint  property,  upon  it;  that  the  son  died  ^intestate  about  five  rjienqe 
years  ago,  leaving  a  widow  who  died  soon  after  him,  and  several  children  ^ 
(being  the  8.  Dodd,  the  younger  and  the  other  persoDS  named  in  the  indictment) ; 
that  no  division  was  ever  made  of  the  stock ;  and  that  it  was  from  the  same  stock 
that  all  the  sheep  upon  the  farm  at  the  time  of  the  felony  committed  were  bred ; 
some  before  and  some  after  the  sob's  death.  8.  Dodd  the  elder  continued  to  occupy 
the  farm  and  use  the  stock  as  before,  considering  himself  as  acting  for  his  grand- 
children, who  were  still  infants,  in  respect  of  one  moiety;  and  that  he  accordingly 
kept  a  regular  account  with  them  in  his  books.  The  prisoner  having  been  con- 
victed, the  judges  upon  a  case  reserved  on  the  question  whether  the  property  were 
well  laid  jointly  in  the  grandfather  and  grandchildren,  were  of  opinion  that  it  was 
well  laid ;  for  though  in  the  case  of  joint  traders  there  was  no  j%a  accrescendi^  and 
the  remedy  survived ;  yet  here  it  was  proved,  by  the  evidence  of  the  grandfather, 
that  he  held  one  moiety  for  his  grandchildren ;  and  be  might  make  distribution 
among  them.  And  some  of  the  judges  also  said,  that  the  property  might  have 
been  laid  to  be  in  the  grandfather  alone,  who  was  in  possession  of  the  children's 
moiety  as  their  agent.  The  judges  were  all  of  opinion  that  it  was  not  necessary 
that  the  property  in  the  thing  taken  should  be  the  strict  legal  property. (j) 

So  where  the  prisoner  was  indicted  for  stealing  some  drapery  goods,  which  wore 
stated  in  the  indictment  to  be  the  property  of  B.  Dodge  and  8.  Ohiloott,  widow,  it 
appeared  that  the  goods  in  question  had  been  part  of  the  joint  stock  in  trade  of  B. 
Dodge,  and  one  Chilcott,  the  late  husband  of  8.  Chilcott,  who  died  without  a  will, 
leaving  S.  Chilcott  and  some  young  children ;  and  no  administration  of  his  effects 
having  been  granted;  but  8.  Chilcott,  from  the  time  of  his  death,  acted  as  a  partner, 
and  r^ularly  attended  to  the  business  of  the  shop.  The  goods  in  question  were 
stolen  on  the  6th  of  January,  after  the  death  of  the  husband,  who  died  about  tbe 
Christmas  preceding ;  and  on  the  20th  of  January  a  division  was  made  of  tbe 
remaining  stock  in  trade;  8.  Chilcott  taking  one  half  and  B.  Dodge  the  other  half. 
It  was  contended  that  the  children,  in  respect  of  their  interest  under  the  statute  of 
distributions,  should  have  been  named  with  B.  Dodge  and  8.  Chilcott,  as  joint 
proprietors ;  or  that  the  property  should  have  been  alleged  to  be  in  the  ordinary 

(ff)  Foragate's  case,  1  Leach  463. 

(h)  Adoq.,  2  East  P.  C.  c.  16,  s.  91,  p.  654;  1  Leach  464,  note  (a).  If  apparel  be  put 
Qpon  a  boj,  this  is  a  gift  in  the  law ;  for  the  boy  hath  capacity  to  take  it :  Hayne's  case, 
12  Rep.  112. 

(•)  Reg.  V.  Hughes,  C.  k  M.  593  (41  E.  C.  L.  R),  8.  c,  MS.,  C.  S.  G. 

(/)  Scott's  case,  2  East  P.  C.  c.  16,  s.  91,  p.  655 ;  R.  &  R.  13. 
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and  surviving  partner.  But  the  learned  judge  who  tried  the  prisoner,  held 
that  the  actual  possestion  in  B.  Dodge  and  S.  Chilcott  as  owners,  was  sufficient ; 
upon  which  the  prisoner  was  convicted ;  and  the  judges  afterwards,  upon  a  case 
reserved,  held  that  the  conviction  was  right.  (A;) 

A  case  has  been  already  mentioned,  in  which,  upon  an  indictment  for  stealing 
pheasants,  restrained  of  their  liberty,  it  appeared  in  evidence  that  the  prosecutor, 
io  whom  the  property  in  the  pheasants  was  laid,  was  not  a  person  qualified  to 
keep  or  shoot  game ;  whereupon  an  objection  was  taken  that  he  could  not  have  any 
property  in  them,  or  any  legal  possession,  sufficient  to  support  the  indictment, 
and  was  overruled.(/) 

4^00^1  *^^  ^^  ^^^^  down  in  some  of  the  books,  that  larceny  cannot  be  committed 
-^^^-1  of  things  wherein  no  person  has  any  determinate  property;  and  therefore, 
that  the  taking  away  treasure  trove,  or  waif,  or  stray,  before  they  have  been  seized 
by  the  persons  who  have  a  right  thereto,  cannot  be  felony  (m)  But  it  is  observed 
that  there  seems  to  be  some  incorrectness  in  the  generality  of  this  position ;  as, 
although  the  lord  has  no  determined  property  in  waifs,  treasure  trove,  &c.,  till 
seizure,  the  true  owner,  though  unknown,  who  has  lost,  or  been  robbed  of  the 
things,  has  still  a  property  in  them.(n)  And  as  to  the  reason  assigned  by  one 
writer  of  these  things  not  being  the  subject  of  larceny,  namely,  the  uncertainty  of 
the  true  owner,(o)  it  is  observed,  that  it,  at  least,  implies  that  if  the  owner  be  known, 
larceny  may  be  committed  of  them.(^) 

But,  further,  it  is  well  settled  that  larceny  may  be  committed  by  stealing  goods, 
the  owner  of  which  is  not  known  ;  and  that  it  may  be  stated  in  the  indictment  that 
the  things  stolen  were  the  goods  of  a  person  to  the  jurors  unknown.(^)  And  it  is 
said  that  the  reason  is,  that  the  felony  would  otherwise  go  unpunished,  which  would 
be  a  great  mischief  in  the  law.(r)  But  upon  prosecutions  of  this  kind  some  proof 
must  be  given  sufficient  to  raise  a  reasonable  presumption  that  the  taking  was  felo- 
nious, or  invito  domino;  and  Lord  Hale,  C.  J.,  saj/1  that  he  never  would  convict  any 
person  for  stealing  the  goods  cujusdam  ignoti,  merely  because  the  person  would  not 
give  an  account  how  he  came  by  them,  unless  there  were  due  proof  made  that  a 
felony  had  been  committed  of  those  goods.(«)  It  is  said,  therefore,  with  respect  to 
these  cases,  that  the  true  ground  upon  which  persons  so  indicted  may  in  any  instance 
claim  to  be  acquitted,  when  the  other  facts,  necessary  to  constitute  the  crime  of 
larceny,  appear  upOn  the  evidence,  seems  to  be  a  want  of  the  proper  proof  that  the 
taking  was  felonious,  or  invito  domino^  and  not  the  want  of  any  property  in  the  true 
owner,  who,  by  losing  his  goods,  does  not  lose  his  property  in  them  until  seizure  by 
some  other  person  having  a  right  to  seize  in  such  cases.(^) 

It  should  be  well  observed,  however,  with  respect  to  prosecutions  for  stealing 

goods  of  a  person  unknown,  that  an  indictment  alleging  the  goods  to  be  the  property 

of  a  person  unknown,  will  be  improper  if  the  owner  be  really  known ;  and  that  in 

*2Q71  ^^^^  ^^^  *^^^  prisoner  must  be  discharged  of  the  indictment  so  framed,  and 

-'  tried  upon  a  new  one  for  stealing  the  goods  of  the  owner  by  name.(ii)     In  a 

(k)  Rex  V.  Gaby,  cor.  Ghambre,  J.,  MS.  R.  k  R.  178.  (I)  Jones's  cass,  anU^  p.  281. 

(m)  3  Inst.  108 ;  1  Hale  510  ;  1  Hawk.  P.  G.  c.  33,  s.  38.  Where  in  ploughing  a  field  W. 
Batchers  turned  up  certain  pieces  of  old  gold  weighing  eleven  pounds  and  of  the  value  of 
£530,  and  sold  them  to  S.  Thomas  for  old  brass  at  sixpence  a  pound,  saying  where  he  had 
found  them,  and  Thomas  went  to  S.  Willett.  and  the  evidence  led  to  the  conclusion  that 
they  ascertained  it  was  gold,  and  Thomas  sent  Willett  to  London,  and  he  sold  it  for  gold ; 
they  were  held  to  be  properly  convicted  of  concealing  treasure  trove,  although  Butchers 
was  wholly  innocent ;  and  it  was  also  held  that  it  is  not  necessary  in  an  indictment  for 
this  offence  to  allege  that  the  prisoners  concealed  the  treasure  fraudulently ;  but  it  is 
enough  to  allege  that  they  did  it  '^unlavefuUy,  wilfully,  and  knowingly :"  Reg.  o.  Thomas, 
9  Gox  C.  C.  376;  L.  k  G.  313. 

(n)  2  East  P.  G.  c.  16,  s.  40,  p.  606,  and  s.  88,  p.  651. 

(o)  Pult  de  pace,  131.  And  so  also  in  3  Inst.  108,  the  reason  is  given  that  dominut  rerum 
non  apparet. 

(p)  2  East  P.  G.  c.  16,  s.  40,  p.  606. 

(g)  1  Hale  512;  2  Hale  181  ;  1  Hawk.  P.  G.  c.  33,  s.  44;  2  East  P.  G.  c.  16,  s.  88,  p. 
651 ;  Anon.,  Dy.  99  a,  pi.  61,  285  a;  Westbeer's  case,  (tnttf  p.  261.  And  see  note  {d)jp09tj 
p.  298. 

(r)  Per  Fineux,  G.  J.,  Keilw.  25.  (a)  2  Hale  290. 

{t)  2  East  P.  G.  c.  16,  s.  88,  p.  651.  (u)  Ibid. 
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caae  where  the  prisoner  was  charged  with  stealing  a  box  of  goods  from  a  stage-coach , 
one  of  the  counts  of  the  indictment,  which  stated  the  box  to  be  the  property  of  per- 
sons unknown,  was  rejected  by  the  court,  on  the  ground  that  where  it  was  in  the 
power  of  a  pleader  to  state  a  l^al  proprietor,  as  in  this  case,  by  laying  the  property 
to  be  in  the  persons  from  whom  and  to  whom  the  goods  were  sent,  it  was  improper 
to  lay  the  property  as  belonging  to  persons  unknown. (v)  And  the  same  principle  is 
stated  to  have  been  acted  upon  in  a  case  where  the  indictment  charged  the  prisoner 
as  an  accessory  before  the  fact  to  a  larceny,  and  it  appeared,  from  the  opening  of  the 
ca^e  by  the  counsel  for  the  prosecution,  that  the  grand  jury  had  found  the  bill  upon 
the  evidence  of  the  thief,  who  was  about  to  be  called  as  a  witness  to  establish  the 
gailt  of  the  prisoner,  upon  which  the  learned  judge  interposed,  and  directed  an 
acqnittal.(to) 

Where  the  owner  might  easily  have  been  ascertained,  an  indictment  for  stealing 
the  goods  of  a  person  unknown,  is  not  maintainable.  The  first  count  laid  the  pro- 
perty stolen  in  persons  who  were  therein  named,  and  the  second  count  laid  it  in  per- 
sons unknown ;  evidence  was  offered  of  the  ownership  as  laid  in  the  first  count,  but 
the  witness  could  not  recollect  the  Christian  names  of  some  of  the  owners;  the 
second  count  was  then  relied  upon.  Richards,  G.  B.,  ^'  I  think  the  prisoner  must 
be  acquitted.  The  owners,  it  appears,  are  known,  but  the  evidence  is  defective  on 
this  point  How  can  I  say  that  the  owners  are  unknown?  I  remember  a  case  at 
Chester,  before  Lord  Kenyon,  where  the  property  was  laid  in  a  person  unknown ; 
but.  upon  the  t  ial,  it  was  clear  that  the  owner  was  known,  and  might  easily  have 
been  ascertained  by  the  prosecutor;  Lord  Kenyon  directed  an  acquittal.' '(x) 

It  must  be  observed  that  in  these  cases  an  amendment  may  now  be  made  under 
the  14  &  15  Vict  c.  100,  s.  1,  and  the  ownership  stited  according  to  the  proof  on 
the  trial. 

*lt  is  said  that  where  a  felony  has  been  committed  by  stealing  the  goods  r*oQo 
of  a  perron  unknown,  the  king  shall  have  the  goods.(y)  ^ 

The  property  in  the  bells,  books,  or  other  goods,  belonging  to  a  church,  has  been 
already  spoken  of  (z)  It  is  clearly  settled  that  there  can  be  no  property  in  a  dead 
corpse. (a)  If,  however,  a  shroud  be  stolen  from  a  corpse,  it  may  be  laid  to  be  the 
property  of  the  executors,  or  whoever  else  buried  the  deceased ;  but  not  as  the  pro- 
perty of  the  deceased  himself. (6)  And  a  case  is  mentioned  where  several  persons 
were  convicted  of  larceny,  in  stealing  leaden  coffins  out  of  the  vaults  of  a  church ; 
the  coffins  being  laid  as  the  goods  of  the  executors. (c)  If  the  personal  representa- 
tives of  the  deceased  cannot  be  ascertained,  or  even,  as  it  seems,  if  it  appear  probable, 

(v)  Rex  V,  Deakin,  2  Leach  862,  anUj  p.  293. 

(ip)  Walker's  casA,  3  Campb.  264,  Le  Blanc,  J.  And  see  Reg.  v.  Campbell,  1  0.  &  K.  82 
(47  E.  C.  L.  R.),  and  Reg.  v.  Stroud,  1  C.  ^  K.  187,  that  the  name  of  a  person  described 
as  anknown  should  not  have  been  capable  of  being  ascertained  by  reasonable  diligence. 

(z)  Rex  r.  Robinson,  Holt  N.  P.  C.  595  (3  E.  C.  L.R.) ;  2  Stark.  Ev.  608.  The  averment  in 
the  indictment  always  is  *'  to  the  jurors  aforesaid,"  t.  e.,  the  grand  jury,  **  unknown,"  and  in 
Rex  V.  Cordy,  Gloucester  Spr.  Ass.  1832,  MS.,  C.  S.  G.,  upon  its  being  stated  in  argument 
that  it  bad  been  held  that  if  it  were  alleged  that  property  was  stolen  by  a  person  unknown, 
and  it  was  proved  at  the  trial  that  the  person  was  known,  the  prisoner  must  be  acquitted  ; 
Littledale,  J.,  said,  ^*  That  case  has  been  decided,  but  it  is  subject  to  some  doubt ;  the 
question  is  whether  the  person  is  known  to  the  grand  jury.  It  will  be  difficult  to  prove 
that  he  was  so  known,  and  unless  he  was  known  to  the  grand  jury,  I  should  doubt  about 
that  case."  If  a  case  should  occur  where  the  witnesses  who  went  before  the  grand  jury 
were  wholly  ignorant  of  the  party  said  to  be  unknown,  and  it  turned  out  by  other  evi- 
dence, e.  ff.f  by  a  witness  called  for  the  prisoner,  that  the  party  was  known,  it  would  de- 
serve consideration  whether  the  prisoner  would  thereby  be  entitled  to  be  acquitted.  In 
Rex  r.  Deakin,  ante^  note  (v),  Walker's  case,  ante,  note  (tr),  and  Rex  o.  Robinson,  the 
grand  jury  had  evidence  before  them  to  show  that  an  owner  might  be  ascertained.  It 
may,  however,  be  difficult  to  distinguish  this  part  of  the  indictment  from  the  other  parts, 
and  as  the  prisoner  may  clearly  contradict  the  other  parts  of  the  finding,  it  would  pro- 
bably be  held  that  he  might  contradict  this  part  also.     C.  S.  G 

(y)  1  Hawk.  P.  C.  c.  33,  s.  34 ;  2  East  P.  G.  c.  16,  s.  88,  p.  651. 

(2)  Aniey  p.  73.  (a)  2  East  P.  0.  c.  16,  s  89,  p.  652. 

(6)  Hayne's  case,  12  Co.  112,  and  3  Inst.  110,  where  the  theft  is  called /tfr(u/»  inaudiium; 
1  Hale  515;  I  Hawk.  P.  C.  c.  33,  s.  46;  4  Blac.  Com.  23o. 

(e)  Anon.,  2  East  P.  C.  c.  16,  s.  89,  p.  652. 
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•  '  ,  ,  ... 

from  tbe  time  which  has  elapsed  since  the  death,  that  it  might  be  a  matter  of  some 
difficulty  to  ascertain  them,  it  will  be  sufficient  to  lay  such  goods  as  the  property  of 
'*a  person  unknown."  Where  the  prisoner  was  indicted  for  stealing  a  leaden  coffin, 
the  property  of  a  person  unknown,  it  was  objected  that,  though  the  coffin  had  lain 
in  the  ground  near  sixty  years,  yet,  as  the  same  family,  of  which  the  deoeased  had 
been  a  member,  remained  on  the  spot,  and  as  it  did  not  appear  that  any  inquiry 
whatever  had  been  nmde  to  ascertain  the  personal  representative,  there  was  a  want 
of  reasonable  diligence  in  the  prosecutor;  but  it  was  ruled  to  be  sufficient  after  so 
many  years  had  pas8ed.(c?)  In  the  same  case  it  was  also  ruled  that  a  count,  laying 
the  coffin  as  the  property  of  certain  persons  being  the  then  churchwardens,  could  not 
be  supported.(e) 

But  where  the  prisoners  were  indicted  for  stealing  lead  fiY)m  a  vault  in.  a  church 
and  the  property  was  laid  in  the  churchwardens  and  overseers  of  the  township  of 
Market  Harborongh,  and  it  appeared  that  the  lead  had  been  taken  from  one  of  the 
coffins  in  the  vault  of  a  church  which  was  situate  in  the  parish  of  Great  Bowden,  a 
mile  from  Market  Harborough,  to  which  place  it  belonged.  It  had  been  out  of  use 
for  many  years  except  for  the  burial  of  the  dead ;  but  the  Market  Harborough  people 
continued  to  bury  their  dead  there,  having  no  other  Church  of  England  burial-place. 
At  the  funeral  service  clergymen  from  Market  Harborough  officiated,  but  it  did  not 
appear  that  there  was  any  rector,  vicar,  or  other  minister  expressly  attached  to  it. 
There  were  some  portions  of  land  belonging  to  it  held  by  tenants  who  paid  rent  to  the 
churchwardens  and  overseers  of  Market  Harborough.  The  people  of  Great  Bow- 
den never  used  this  church  or  burial-ground  in  any  way.  Lord  Abinger,  C.  B.,  held 
that  the  property  was  well  laid  in  the  churchwardens  and  overseers  of  Market  Har- 
borough, to  which  township  the  church  belonged. (/) 

If  a  man  die  intestate,  and  the  goods  of  the  deceased  be  stolen  before  administra- 
tion committed,  such  goods  shall  be  supposed  to  be  the  goods  of  the  ordinary:  but 
if  a  man  die,  having  made  a  will  and  appointed  an  executor,  the  goods  shall  be  sup- 
♦9qq-i  poB^  to  be  the  *good8of  the  executor,  even  before  probate  is  granted  to 
-'  him.(^)  Where  the  property  is  stolen  before  administration  is  granted,  with 
the  will  annexed,  in  a  case  where  the  executor  refuses  to  prove,  it  cannot  be  laid  in 
the  administrator.  Upon  an  indictment  for  stealing  the  property  of  R.  Roberts,  it 
appeared  that  a  person  had  made  a  will  and  appointed  executors,  who  would  not 
prove  it,  upon  which  Roberts  took  out  letters  of  administration  with  the  will 
annexed,  but  they  were  not  datod  till  afler  the  time  when  the  felony  was  committed ; 
and  it  was  held  that  the  property  ought  to  have  been  laid  in  the  ordinary,  as  letters 
of  administration  only  had  their  operation  from  the  time  when  they  were  granted, 
though  the  rights  of  an  executor  commenced  from  the  time  of  the  death  of  the  tes- 
tator.(A)  Neither  the  ordinary,  nor  an  executor,  nor  administrator,  need  show  their 
title  specially,  it  being  founded  on  their  own  possession ;  in  which  case  a  general 
indictment  lies  without  naming  themselves  ordinary,  executor,  or  administnitor.(») 

Where  the  deceased  had  lived  in  Gloucestershire,  and  left  to  go  into  W^orcester- 
shire,  and  was  found  dead  in  Worcestershire,  and  the  property  was  taken  from  the 
body  after  his  death  ;  Patteson,  J.,  held  that  the  property  was  rightly  laid  in  the 
Bishop  of  Worcester,  (j) 

Upon  an  indictment  for  stealing  various  articles,  the  property  of  the  Bishop  of 
Peterborough,  within  that  diocese,  it  appeared  that  the  property  had  belonged  to  F. 
Knight,  and  a  witness  stated  that  she  died  on  the  14th  of  September;  that  she 
made  no  will,  and  no  letters  of  administration  had  been  taken  out ;  that  the  whole 
of  the  drawers  and  boxes  of  the  deceased  had  been  searched  and  no  will  found,  and 
that  every  means  had  been  taken  to  find  a  will,  but  no  will  turned  up ;  and  the 


[d)  AnoD.,  Bailer,  J.,  2  East  P.  G.  c.  16,  8.  89,  p.  652. 

;«)  Id.  Ibid.  (/)  Reg.  v.  Garlick,  1  Cox  0.  C.  52. 

)  1  Hale  514 ;  2  East  P.  C.  c.  16,  s.  89,  p.  652. 

)  Rex  V.  Smith,  7  C.  &  P.  147  (32  E.  G.  L.  R.),  Bolland,  B.,  and  Goleridge,  J. 
(t)  I  Hale  514 

(j)  Reg.  V.  Tippin,  G.  k  M.  545  (41  E.  G.  L.  R.).  The  father  of  the  deceased  prored 
that  he  believed  the  deceased  had  left  Gloucestershire  with  a  yiew  of  coming  and  liring 
with  him  in  Worcestershire;  bat  he  did  not  know  whether  he  had  given  up  his  lodgings 
in  Gloucestershire. 
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witness  believed  that  there  was  not  one.  Another  witness  had  searched  the  register 
of  the  proper  local  court,  but  no  letters  of  administration  had  been  taken  out ;  it  was 
objected  that  there  was  not  sufficient  evidence  of  the  intestacy  of  the  deceased ; 
but,  upon  a  case  reserved,  it  was  held  that  there  was  abundant  evidence  of  the 
inte8taej.(^) 

Upon  an  indictment  for  stealinp:  a  number  of  articles,  the  property  of  tlie  ordinary, 
it  is  snffident  to  prove  that  any  one  of  them  was  in  the  possession  of  the  deceased  at 
the  time  of  his  death.(^) 

Where  money  was  stolen  from  a  box  affixed  to  a  pew  in  a  parish  church,  it  was 
held  that  the  money  was  constructively  in  the  possession  of  the  vicar  and  church- 
wardens, who  jointly  are  '^'not  a  corporation,  and  that  the  property  was  rightly  rtoQo 
laid  in  the  vicar  by  name  ^'  and  others/'(^) 

Property  vested  in  a  body  of  persons  ought  not  to  be  laid  as  the  property  of  that 
body,  unless  such  body  is  incorporated,  but  should  be  described  as  belonging  to  the 
individuals  (or  one  of  them  by  name,  *'and  others/'  7  Geo.  4,  c.  64)  who  constitute 
such  body.  The  7  Geo.  4,  c.  64,  s.  20,  has,  however,  enacted  that  judgment  shall 
not  be  stayed  or  reversed  on  the  ground  that  any  person  or  persons,  mentioned  in 
an  indictment  or  information,  is  or  are  designated  by  a  name  of  office  or  other  de- 
scriptive appellation,  instead  of  his,  her,  or  their  proper  name  or  names.(n)  This 
statute  does  not,  however,  apply  to  objections  taken  upon  demurrer. 

In  a  case -which  occurred  upon  the  17  Geo.  3,  c.  17,  it  was  decided,  that  where 
an  act  of  parliament  gives  a  corporate  capacity  and  a  corporate  name  to  any  body  of 
persons,  and  vests  property  in  them,  such  property  must  be  stated  in  the  indictment 
to  belong  to  them  in  their  corporate  name,  and  not  in  the  names  of  the  individual 
members.  The  prisoners  were  indicted  for  cutting  down  in  the  night-time  trees 
growing  on  Enfield  Chase;  and  the  first  count  laid  the  property  in  the  trees  in  ^'  J. 
Brown,  G.  Cook,  and  W.  Sedcole,  then  being  the  churchwardens  of  £nfield  afore- 
said;" and  the  second  in  "J.  Brown,  G-  Cook,  and  W.  Sedcole,  they  the  said  J. 
Brown,  G.  Cook,  and  W.  Sedcole  then,  being  the  churchwardens  of  the  parish 
church  of  Enfield,  in  the  county  of  Middlesex."  It  appeared  that  by  the  17  Geo. 
3,  c.  17  (which  was  passed  for  the  purpose  of  dividing  Enfield  Chase),  the  allotment 
of  land  from  which  the  trees  were  taken  was  vested  in  the  "  churchwardens  of  En- 
field for  the  time  being,"  and  their  successors  for  ever  in  trust,  &c  ;  but  that  by  a 
subsequent  section  the  churchwardens  were  incorporated  by  the  name  of  "'  The 
Churchwardens  of  the  parish  church  of  Enfield  in  the  county  of  Middlesex."  And 
the  counsel  for  the  prisoner  submitted  that  the  indictment  was  defective  in  laying 
the  property  in  the  trees  as  belunging  to  the  individual  members  composing  the 
oorporation  by  their  private  names,  instead  of  laying  the  property  as  belonging  to  the 
corporation  by  their  public,  name.  On  the  part  of  the  crown  it  was  contended,  that 
the  private  names  might  be  expunged  as  surplusage.  The  court  held  the  objection 
to  be  fatal,  and  said,  ^'  The  indictment  would  have  been  clearly  right  if  the  first 
clause  of  the  act  of  parliament,  which  vests  the  property  in  the  churchwardens  for 
the  time  being,  had  stood  single.  But  the  clause  which  gives  the  churchwardens  a 
corporate  capacity,  and  a  corporate  name,  puts  an  end  to  the  question ;  for  where 
any  description  of  men  are  directed  by  law  to  act  in  a  corporate  capacity,  their 
natural  and  individual  capacity  as  to  all  matters  respecting  the  subject  of  their  incor- 
poration is  totally  extinct.  The  present  indictment  describes  the  trees  to  be  the 
property  of  certain  individvah^  by  their  names ;  but  the  act  of  parliament  shows 
the  property  to  be  in  the  corporation.     If  un  action  were  brought  in  the  private 

(k)  Reg.  V.  Johnson,  D.  k  B.  G.  C.  340.  It  is  perfectly  clear  that  on  such  an  indictment 
it  is  sufficient  for  the  prosecution  to  prove  the  death,  and  it  then  lies  on  the  prisoner  to 
proTe  a  will  or  letters  of  administration.  There  is  no  presumption  that  either  a  will  has 
been  made  or  letters  of  administration  taken  out.  In  ejectment  by  the  heir  at  law  he  has 
only  to  prove  that  he  is  heir,  and  then  the  defendant  must  prove  a  will,  if  he  can :  Roscoe 
Evid.  200,  502,  8  ed. 

(!)  Reg.  V.  Johnson,  supra.  The  court  also  held  that  the  prosecutor  was  not  bound  to 
confine  the  case  to  the  articles  proved  to  have  been  in  the  possession  of  the  deceased  at 
the  time  of  his  death. 

{m)  Reg.  V.  Wortley,  1  Den.  C.  C.  162.     See  this  case,  antty  p.  74. 

\n)  See  the  section  more  fully  stated,  poH^  p.  324. 
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^oAi  1  names  of  the  present  prosecutors,  for  any  matter  ^relating  to  their  pablie 
-■  capacity,  they  most  unayoidably  be  non-suited ;  and,  d  fortiori^  it  must  be 
erroneous  in  a  criminal  prosecution.  But  it  is  said  that  the  private  names  may  be 
expunged  as  surplusage.  In  the  first  count,  supposing  them  expunged,  the  remain- 
ing description  would  be  '*  the  churchwardens  of  Enfield/'  which  is  not  the  name 
of  the  corporation ;  and,  therefore,  that  count  would  still  be  wrong.  In  the  second 
count,  it  is  true,  the  corporate  name  is  used ;  but  the  property  is  not  laid  to  be  in 
the  corporation  of  that  name ;  it  is  laid  to  be  in  the  private  persons,  and  the  public 
name  is  used  merely  as  a  description  of  those  persons.  The  prisoners,  must,  there- 
fore, be  discharged  on  this  indictment.''(o) 

But  where  property  was  vested  in  certain  trustees,  under  an  act  of  parliament, 
who  were  not  incorporated,  nor  had  any  public  name  given  to  them  collectively,  it 
was  holden  that  the  property  should  have  been  laid  in  the  indictment  as  belonging 
to  them  in  their  individual  names.  The  prisoners  were  indicted  for  stealing  lead 
affixed  to  a  workhouse  of  the  poor  of  a  certain  place,  called  the  '*  Old  Artillery 
Ground ;"  and  the  property  was  laid  as  belonging  to  '^  the  Trustees  of  the  Poor  of 
the  Old  Artillery  Ground/'  By  the  14  Geo.  3,  c.  30,  certain  persons  were  ap- 
pointed trustees  of  the  workhbuse  in  question,  and  all  fixtures,  furniture,  &c.,  were 
vested  in  them ;  and  the  act  also  contained  this  clause,  "  and  the  said  trustees  are 
hereby  empowered  to  prefer,  or  order  the  preferring  of  any  bill  or  bills  of  indict- 
ment against  any  person  or  persons  who  shall  steal,  take,  or  carry  away  any,  or  any 
part  of  such  things;  and  the  moneys  and  things  which  shall  be  so  stolen,  taken,  or 
carried  away,  shall  in  every  such  indictment  be  laid  and  deemed  and  taken  to  be 
the  property  of  the  Trmtees  of  the  Poor  of  the  Old  Artillery  Gromui.  And  every 
indictment  so  preferred  shall  be  held  good  in  law,  to  all  intents  and  purposes." 
The  question  having  been  raised,  whether  the  indictment  had  well  laid  the  property 
as  belunging  to  ^^  the  Trustees  of  the  Poor  of  the  Old  Artillery  Ground;"  the 
court  held  that  it  had  not ;  for  as  the  act  of  parliament  had  not  incorporated  the 
trustees,  and  by  that  means  given  them  .collectively  a  pMic  name,  the  property 
should  have  been  laid  as  belonging  to  A.,  B.,  C  ,  &c.,  by  their  proper  names,  and 
the  words  "  Trustees  of  the  Poor  of  the  Old  Artillery  GroumC  subjoined,  as  a 
description  of  the  capacity  in  which  they  were  authorised  by  the  L^islature  to 
act(p) 

The  prisoner  was  indicted  for  stealing  a  parcel,  the  property  of  the  London  and 
North  Western  Railway  Company.  The  parcel  was  stolen  from  the  Lichfield  sta- 
tion, which  had  been  in  the  possession  of  the  Coihpany  for  three  or  four  years,  by 
means  of  their  servants ;  but  no  statute  was  produced  which  authorized  the  Com- 
pany to  purchase  the  Trent  Valley  line :  an  act  incorporating  the  Company  was, 
however,  produced.  It  was  held  that  as  a  corporation  is  liable  in  trover,  trespass, 
and  ejectment,  they  might  have  an  actual  possession,  though  it  might  be  wrongfiil, 
which  would  support  thjs  indictment. (g) 

„eoA9-|  The  point  is  therefore  settled,  that  property  vested  in  a  body  *of  persons 
'^^  cannot  be  laid  as  the  property  of  that  body,  unless  the  body  is  incorporated; 
but  should  be  described  as  belonging  to  the  individuals  who  constitute  that  body, 
or  some  one  of  them  by  name,  *'  and  others  ''(r)  And  a  recent  case  was  decided 
upon  this  principle.  By  the  24  Geo.  3,  c.  15,  certain  inhabitants  in  seven  parishes 
were  incorporated  by  the  name  of  the  *'  Guardians  of  the  Poor"  of  those  parishes, 
and  it  was  enacted  that  twelve  directors  should  be  appointed  out  of  the  guardians, 
and  the  property  belonging  to  the  corporation  was  vested  in  the  **  directors  for  the 
time  being."  The  prisoner  was  indicted  for  embezzling  moneys  of  the  directors; 
and  an  objection  was  taken  that  the  money  should  have  been  described  as  the  money 
of  the  guardians  by  their  corporate  name,  or  as  the  money  of  the  individuals  who 
formed  the  body  of  the  directors,  calling  them  by  their  private  names  as  individ- 
uals.    And  upon  a  case  reserved,  the  judges  were  of  that  opinion,  on  the  authority 

(o)  Rex  0.  Patrick,  1  Leach  253 ;  2  East  P.  G.  c.  22,  s.  7,  p.  1059. 
(p)  Rex  V.  Sherrington,  1  Leach  513. 

\q)  Reg.  V,  Freeman,  Stafford  Spr.  Ass.  1851,  Greaves,  Q.  C,  after  consulting  Talfoard, 
J.,  MSS.,  C.  S.  O. 

(r)  7  Geo.  4,  c.  64,  s.  14,  infra. 
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of  Rex  V.  Sherrington,  and  held  the  eoDviction  wrong.(«)  So  where  a  coroner's 
inqnisition  described  certain  railway  carriages  as  the  "  goods  and  chattels  of,  and  in 
the  possession  of,  the  proprietors  of  the  Hull  and  Selby  Railway,  and  of  the  pro- 
prietors of  the  Leeds  and  Selby  Railway/'  it  was  held  that  it  was  insufficient ;  for 
the  property  was  neither  laid  in  any  individuals  named,  nor  was  it  shown  that  any 
snch  corporations  existed. (^) 

The  prisoner  was  indicted  for  embezzling  the  money  of  T.  Bolland  and  others. 
T.  Bolland  was  one  of  the  partners  in  a  coal  company ;  there  were  eighty  share- 
holders or  partners  in  the  company,  and  directors  were  appointed.  Over  the  office 
door  of  the  company  was  painted  *'  The  Rotherham,  Masbro',  and  Holmes  Goal 
Company  *  Limited.' "  The  directors  appointed  the  officers  of  the  company  by  res- 
olutions, which  were  recorded  in  a  minute  book  of  the  company.  The  prisoner  was 
secretary  and  cashier  of  the  company,  and  had  given  receipts  which  were  headed, 
"  Dr.  to  the  Rotherham,  Masbro',  and  Holmes  Company  Limited."  Shares  were 
transferred  by  certificates,  and  a  share  ledger  was  kept.  It  was  objected  that  this 
was  not  a  private  partnership,  of  which  the  prisoner  was  clerk  or  servant  ;>  but  a 
corporate  body  or  public  company,  of  which  the  prisoner  was  secretary  or  public 
officer;  and  the  Joint  Stock  Companies  Acts  1856  and  1857  were  cited;  the  court 
overruled  the  objection  on  the  ground  that  there  was  no  sufficient  evidence  to  prove 
that  this  was  a  body  corporate  or  public  company ;  and,  on  a  case  reserved,  it  was 
held  that  this  ruling  was  correct.  Colliery  companies  may  lawfully  be  carried  on  in 
any  county  in  England  on  the  cost-book  principle,  without  registration,  and  a  mining 
company  on  that  principle  is  declared  to  be  lawful  by  the  7  &  8  Vict.  c.  110  :  the 
evidence,  therefore,  did  not  necessarily  lead  to  the  inference  that  the  company  was 
such  as  suggested.  It  was  the  prisoner  also  who  alleged  that  registration  existed, 
and  according  to  the  general  rule,  it  lay  on  him  to  prove  it,  either  by  producing  the 
writing,  or  accounting  for  its  absence.  A  company  intending  to  be  registered  might 
fail  to  fulfil  some  of  the  conditions  required  for  a  *valid  registration,  and  t^icqaq 
though  they  would  violate  the  Joint  Stock  Companies'  Act  by  carrying  on  ^ 
business  without  registration,  the  directors  and  shareholders  would  not  lose  their  legal 
rights  as  owners  of  property,  neither  would  they  be  placed  out  of  the  protection  of 
the  law  because  the  imperfect  registration  failed  to  make  them  a  corporation. (u) 

It  remains  to  notice  certain  cases  in  which  the  ownership  of  goods,  and  the  mode 
of  describing  property  in  them,  have  been  regulated  by  the  7  Geo.  4,  c.  64,  s.  14, 
which,  in  order  to  remove  the  difficulty  of  stating  the  names  of  all  the  owners  of 
property  in  the  case  of  partners,  and  other  joint  owners,  enact*,  '^  that  in  any 
indictment  or  information  for  any  felony  or  misdemeanor  wherein  it  shall  be  requisite 
to  state  the  ownership  of  any  property  whatsoever,  whether  real  or  personal,  which 
shall  belong  to  or  be  in  the  possession  of  more  than  one  person,  whether  such  per- 
sons be  partners  in  trade,  joint-tenants,  parceners,  or  tenants  in  common,  it  shall  be 
sufficient  to  name  one  of  such  persons,  and  to  state  such  property  to  belong  to  the 
person  so  named,  and  another  or  others,  as  the  caSe  may  be,  and  whenever,  in  any 
indictment  or  information  for  any  felony  or  misdemeanor,  it  shall  be  necessary  to 
mention,  for  any  purpose  whatsoever,  any  partners,  joint-tenants,  parceners,  or 
tenants  in  common,  it  shall  be  sufficient  to  describe  them  in  the  manner  aforesaid ; 
and  this  provision  shall  be  construed  to  extend  to  all  joint  stock  companies  and 
tmstee8."(i?) 

Where  a  bible  and  hymn  book  had  been  given  to  a  society  of  Wesleyans,  at  whose 
expense  they  had  been  bound,  and  they  were  laid  in  an  indictment  as  the  property 
of  B.  '^  and  others,"  B.  being  both  a  trustee  and  a  member  of  the  society,  it  was 
held  that  the  property  was  rightly  laid.(ir)  So  where  the  property  in  ore  stolen 
from  a  mine  was  stated  to  be  in  S.  Davey  '^  and  others,"  who  were  proved  to  be  the 
adventurers  in  the  mine,  and  it  was  objected  that  they  were  not  partners,  joint- 

(«)  Rex  V.  Beacall,  MS.,  Baylej,  J.,  aud  R  k  M.  0.  0.  R.  15. 

(0  Reg.  V.  West,  1  Q.  B.  826  (41  B.  C.  L.  R.). 

(tt)  Reg.  V.  Frankland,  L.  k  C.  276 ;  9  Cox  C.  0.  273. 

(r)  The  Irish  Act,  9  Geo.  4,  c.  54,  s.  28,  is  similar  to  this  section. 

(w)  Rex  V.  Boulton,  5  C.  A  P.  537  (24  E.  C.  L.  R.),  Park,  J.,  8.  o. ;  MS.  C.  8.  G. 
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tenants,  or  tenants  in  common,  within  the  7  Geo.  4,  c.  64,  s.  14,  the  objection  wu 
overruled,  (a;) 

If  an  indictment  all^e  property  to  belong  to  A.  6.  and  others,  and  it  appears 
that  A.  B.  has  only  one  partner,  it  is  a  Tariance.  The  prisoner  was  indicted  for 
stealing  the  property  of  G.  Eyre  ^'  and  others,"  and  it  was  proved  that  G.  Eyre  had 
only  one  partner,  it  was  held  that  the  prisoner  must  be  aoquitted.(y)  So  where  a 
count  for  forgery  laid  the  intent  to  be  to  defraud  8.  Jones  "  and  others,"  and  it 
appeared  that  Jones  had  only  one  partner,  it  was  held  that  the  count  was  not 
8upported.(z) 

An  indictment  for  attempting  to  obtain  one  thousand  yaxda  of  silk  by  false 
pretences,  alleged  that  the  pretences  were  made  to  J.  Baggally  and  others ;  by  means 
*^041  "^^^^^  ^^®  prisoner  did  ^attempt  to  obtain  from  the  said  J.  Baggally  and 
-■  •  others  the  silk  in  question,  the  property  of  the  said  J.  Baggally  and  others, 
with  intent  to  cheat  the  said  J.  Bn^^^ly  and  others  of  the  same.  J.  Baggally  and 
others  were  partners  in  trade,  and  the  pretences  were  made  to  J.  Baggally,  but  none 
of  the«partners  were  present  when  the  pretences  were  made,  nor  did  the  pretences 
ever  reach  the  ears  of  any  of  them.  It  was  objected  that  there  was  a  variance,  as 
the  evidence  did  not  show  that  the  pretences  were  made  to  J.  Baggally  and  others; 
but  the  objection  was  overruled,  and,  upon  a  case  reserved,  it  was  held  the  conviction 
was  right.(a) 

The  7  Geo.  4,  c.  64,  s.  15,  with  respect  to  the  property  of  counties,  ridings,  and 
divisions,  enacts,  "  that  in  any  indictment  or  information  for  any  felony  or  mis- 
demeanor committed  in,  upon,  or  with  respect  to  any  bridge,  court,  gaol,  house  of 
correction,  infirmary,  asylum,  or  other  building  erected  or  maintained,  in  whole  or  in 
part,  at  the  expense  of  any  county,  riding,  or  division,  or  on  or  with  respect  to  any 
goods  or  chattels  whatsoever,  provided  for  or  at  the  expense  of  any  county,  riding, 
or  division,  to  be  used  for  making,  altering,  or  repairing  any  bridge,  or  any  highway 
at  the  ends  thereof,  or  any  court  or  other  such  building  as  aforesaid,  or  to  be  used 
in  or  with  any  such  court  or  other  building,  it  shall  be  sufficient  to  state  any  such 

(x)  Rex  V.  Webb,  R.  k  M.  G.  G.  R.  431,  per  Patteson,  J.,  on  the  trial ;  but  the  point  was 
mentioned  to  the  judges  afterwards,  who  gave  no  opinion  upon  it,  deciding  the  case  on 
another  ground.     See  the  case,  ante^  p.  151. 

(.v)  Hampton's  case,  Greenw.  Goll.  St.  143,  Denman,  Gom.  Serj. 

(z)  Wright's  case,  1  Lewin  268,  Bayley,  J. 

(a)  Reg.  V.  Kealey,  2  Den.  0.  G.  68.  The  judges  differed  as  to  the  grounds  on  which  the 
conviction  wa6  right.  Jervis,  G.  J.,  *'  The  averment  of  the  pretences  may  be  viewed  in 
three  ways.  The  words  'Baggally  and  others'  may  mean  Baggally  and  the  rest  of  the 
firm  :  in  which  case  we  should  have  to  consider  whether  a  pretence  made  to  one  partner 
alone  may  be  laid  as  made  to  the  whole  firm  [but  it  is  not  necessary  to  express  an  opinion 
on  that  point,  or  I  should  be  disposed  to  decide  in  the  affirmative :  6  Gox  G.  G.  193] ;  or 
they  may  mean  Baggally  and  otiier  persons,  not  belonging  to  the  firm  *,  in  which  case  1 
think  proof  of  a  pretence  to  Baggally  alone  would  be  sufficient;  or,  which  is  I  thinlc  the 
correct  view,  the  words  '  and  others '  may  be  rejected  as  surplusage,  and  the  objection  of 
variance  thereby  removed."  Patteson,  J.,  ^'  I  think  we  cannot  take  the  words  'and  others' 
to  mean  the  other  partners  ;  they  have,  therefore,  no  definite  meaning  at  all,  and  must  be 
rejected  as  surplusage."  Erie,  J.,  '*  I  think  that  the  allegation  of  a  pretence  to  '  Baggally 
and  others'  only  admitted  proof  of  a  p'retence  to  Baggally  alone;  it  would  perhaps  have 
been  different  if  the  pretence  had  been  laid  as  made  to  two  persons,  A.  and  B.  by  name; 
proof  of  a  distinct  several  pretence  to  each  might  have  been  required."  Martin,  B.,  '^  I 
think  that  the  pretence  as  laid  means  a  pretence  to  the  firm,  and  was  correctly  proved." 
And  during  the  argument  Martin,  B.,  said,  '*  Suppose  an  averment  in  a  declaration  that 
an  application  was  made  to  A.  and  B.,  partners,  to  purchase  goods,  and  proof  of  an  appli- 
cation to  A.  alone,  would  not  that  be  sufficient?  Then  suppose  that  the  averment  in  the 
indictment  respecting  the  false  pretences  to  be  taken  to  mean  that  they  were  made  to 
Baggally  and  the  partners,  would  the  proof  here  given  constitute  a  variance?"  The  case 
was  not  argued  for  the  Grown.  It  is  clear  that  the  7  Geo.  4,  c.  64,  s.  14,  alone  authorizes 
the  use  of  the  words  "  and  others ;"  for  except  for  that  clause  the  persons  must  have  been 
named.  Then  the  question  really  was  whether  that  clause  authorized  the  use  of  it  in  this 
allegation.  The  words  are,  ^*  whenever  it  shall  be  necessary  to  mention  for  any  purple 
lohattoever  any  partners,  &c."  Now  it  is  plain  that  the  prison(*r  had  applied  to  Baggally 
to  purchase  the  goods  of  the  firm,  and  the  inference  from  the  statement  in  the  indictment 
is  that  he  had  actually  made  a  contract  for  their  purchase ;  and,  if  that  contract  had  been 
alleged,  it  must  have  been  alleged  as  a  contract  with  the  firm,  and  it  was  clearly  correct 
to  allege  an  attempt  to  make  a  contract  as  made  to  the  firm  also. 
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property,  real  or  personal,  to  belong  to  the  inhabitantB  of  such  county,  riding,  or  divi- 
sion ;  and  it  shall  not  be  necessary  to  specify  the  names  of  any  such  inhabitants/' 

On  an  indictment  for  stealing  brass,  the  property  of  the  inhabitants  of  the  county 
of  Gloucester,  it  appeared  that  some  ^alterations  had  been  made  in  the  ball  ruioQK 
and  concert  room  which  forms  part  of  the  whole  building  of  the  Shire  Hall,  ^ 
and  a  brass  chandelier,  which  hung  from  the  roof  of  the  room,  was  taken  down,  and 
laid  aside  in  a  room  in  the  Shire  Hall.  The  prisoner  afterwards  sold  this  chandelier 
as  old  brass.  It  was  objected  that  the  ball  room  was  not  within  the  term  building 
in  the  preceding  section,  and  that  the  chandelier  was  not  a  thing  "  used  in  or  with" 
such  building  at  the  time  it  was  stolen :  but  it  was  held  that  the  room  was  clearly  a 
building  within  the  clause,  and  that  the  chandelier  was  also  clearly  within  it.(6) 

By  the  7  Geo.  4,  c.  64,  s.  16,  ''  in  any  indictment  or  information  for  any  felony 
or  misdemeanor  committed  upon  or  with  respect  to  any  workhouse,  or  poor-house, 
or  on  or  with  respect  to  any  goods  or  chatteb  whatsoever,  provided  for  the  use  of 
the  poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or  hamlets,  place 
or  places,  or  to  be  used  in  any  workhouse  or  poorhouse,  in  or  belonging  to  the  same, 
or  by  the  master  or  mistress  of  such  workhouse  or  poor-house,  or  by  any  workmen 
or  servants  employed  therein,  it  shall  be  sufficient  to  state  any  such  property  to 
belong  to  the  overseers  of  the  poor  for  the  time  being  of  such  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places,  and  it  shall  not  be  neces- 
sary to  specify  the  names  of  all  or  any  of  such  overseers  ;(c)  and  in  any  indictment 
or  information  for  any  felony  or  misdemeanor  committed  on  or  with  respect  to  any 
materials,  tools,  or  implements  provided  for  making,  altering,  or  repairing  any  high- 
way within  any  parish,  township,  hamlet  or  place,  otherwise  than  by  the  trustees  or 
oommitisioners  of  any  turnpike  road,  it  shall  be  sufficient  to  aver  that  any  such 
things  are  the  property  of  the  surveyor  or  surveyors  of  the  highways  for  the  time^ 
being  of  such  parish,  township,  hamlet,  or  place,  and  it  shall  not  be  necessary  to 
specify  the  name  or  names  of  any  such  surveyor  or  surveyors." 

Sec.  17,  with  respect  to  the  property  under  turnpike  trusts,  enacts  that  in  any 
indictment  or  information  for  any  felony  or  misdemeanor  committed  on  or  with 
respect  to  any  house,  building,  gate,  machine,  lamp,  board,  stone,  poet,  fence,  or  other 
thing^  erected  or  provided  in  pursuance  of  any  Act  of  Parliament  for  making  r^ieoAL* 
any  turnpike  road,  or  any  of  the  conveniences  or  appurtenances  thereunto  ^ 
respectively  belonging,  or  any  materials,  tools,  or  implements  provided  for  making, 
altering,  or  repairing  any  such  road,  it  shall  be  sufficient  to  state  any  such  property 
to  belong  to  the  trustees  or  commissioners  of  such  road,  and  it  shall  not  be  necessary 
to  specify  the  names  of  any  such  trustees  or  commissioners." 

Sec  18,  with  respect  to  property  under  commissioners  of  sewers,  enacts,  ^^  that  in 
any  indictment  or  information  for  any  felony  or  misdemeanor  committed  on  or  with 
respect  to  any  sewer  or  other  matter  within  or  under  the  view,  cognizance,  or  manage- 
ment of  any  commissioner  of  sewers,  it  shall  be  sufficient  to  state  any  such  property 
to  belong  to  the  commissioners  of  sewers  within  or  under  whose  view,  cognizance,  or 

(b)  Reg.  V.  Winbow,  5  Cox  C.  C.  346.  The  room  is  parcel  of  the  entire  building,  which 
iaclades  the  two  Gonrts,  Grand  jury  room,  Counsel  room,  &c.,  and  I  have  tried  prisoners 
in  it:  C.  8.  G.  The  prisoner  was  also  held  to  be  merely  the  servant  of  the  inhabitants  of 
the  coontj.  Qtuerej  whether  this  clause  is  anything  more  than  declaratory  of  the  com- 
mon law,  and  whether  an  iudictment  is  not  sufficient  in  all  cases  which  alleges  any  pro- 
perty to  belong  to  the  inhabitants  of  a  county  7 

(c)  The  55  Geo.  3,  c.  137,  s.  1,  vests  goods,  furniture,  apparel,  &c.,  provided  for  the  use 
of  the  poor  in  the  overseers  of  the  parish,  Jtc,  for  the  time  being,  and  their  successors, 
and  enacts  that  in  any  indictment  in  respect  of  such  goods,  &c.,  the  said  goods,  Ac,  shall 
be  laid  or  described  to  be  the  property  of  the  overseers  of  the  poor  for  the  time  being  of 
aach  parish,  Ac,  without  stating  or  specifying  their  names.  It  was  held  that  an  indict- 
ment for  stealing  goods  under  this  statute  might  state  them  to  be  the  goods  of  the  over- 
seers of  the  poor  for  the  time  being  of  the  parish  of  A.,  and  that  this  sufficiently  imported 
that  tbey  belonged  at  the  time  of  the  theft  to  the  persons  who  were  then  the  overseers. 
Thus,  where  the  indictment  stated  that  the  prisoner  61bs.  weight  of  pork  of  the  goods  and 
chattels  of  the  overseers  of  the  poor  for  the  time  being  of  the  parish  of  K.,  feloniously  did 
steal,  Ac.,  and  a  case  was  reserved  on  the  question  whether  this  was  properly  laid,  the 
judges  were  of  opinion  that  it  sufficiently  imported  that  the  goods  at  the  time  of  the  theft 
were  the  property  of  the  then  overseers,  and  therefore  held  the  conviction  right:  Rex  v. 
Went,  MS.,  Bayley,  J.,  and  R.  k  R.  359. 
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management,  any  such  things  shall  be,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  such  commissioners." 

The  7  Geo.  4,  c.  46,  an  Act  for  the  better  regulating  of  copartnerships  of  certain 
bankers  in  England,  provides  in  what  cases,  and  under  what  circumstances,  copartner- 
ships of  more  than  six  persons  may  carry  on  business  in  England ;  and  by  sec.  9, 
"  all  indictments,  informations,  and  prosecutions,  by  or  on  behalf  of  such  copartner- 
ship, for  any  stealing  or  embezzlement  of  any  money,  goods,  effects,  bills,  notes, 
securities,  or  other  property  of  or  belonging  to  such  copartnership,  or  for  any  fraud, 
forgery,  crime,  or  offence  committed  against  or  with  intent  to  injure  or  defraud  such 
copartnership,  shall  and  la?rfu]ly  may  be  had,  preferred,  and  carried  on  in  the  name 
of  any  one  of  the  public  officers,  nominated  as  aforesaid,  for  the  time  b^ng  of  such 
copartnership,  and  that  in  all  indictments  and  informations  to  be  had  or  preferred  by 
on  or  behalf  of  such  copartnership  against  any  person  or  persons  whomsoever,  not- 
withstanding such  person  or  persons  may  happen  to  be  a  member  or  members  of  such 
copartnership,  it  shall  be  lawful  and  sufficient  to  state  the  money,  goods,  effecta,  bills, 
notes,  securities,  or  other  property  of  any  one  of  the  public  officers,  nominated  as 
aforesaid,  for  the  time  being  of  such  copartnership,  and  that  any  forgery,  fraud, 
crime,  or  other  offence  committed  against,  or  with  intent  to  injure  or  defraud  any 
such  copartnership,  shall  and  lawfully  may  in  such  indictment  or  indictments,  not- 
withstanding as  aforesaid,  be  laid  or  stated  to  have  been  committed  against,  or  with 
intent  to  injure  or  defraud  any  one  of  the  public  officers,  nominated  as  aforesaid, 
for  the  time  being  of  such  copartnership,  and  any  offender  or  offenders  may  there- 
upon be  lawfully  convicted,  for  any  such  forgery,  fraud,  crime,  or  offence :  and  that  in 
all  other  allegations,  indictments,  informations,  or  other  proceedings  of  any  kind 
whatsoever,  in  which  it  otherwise  might  or  would  have  been  necessury  to  state  the 
names  of  the  persons  composing  such  copartnership,  it  shall  and  may  be  lawful  and 
sufficient  to  state  the  name  of  any  one  of  the  public  officers,  nominated  as  aforesaid, 
for  the  time  being  of  such  copartnership ;  and  the  death,  resignation,  removal,  or 
*^071  ^^^  ^^^  ^^  ^^^^  public  officer,  shall  not  abate  or  prejudice  any  such  action, 
-'  suit,  indictment,  information,  prosecution,  or  other  ^proceeding,  commenced 
against  or  by  or  on  behulf  of  such  copartnership,  but  the  same  may  be  continued, 
prosecuted,  and  carried  on  in  the  name  of  any  other  of  the  public  officers  of  such 
copartnership  for  the  time  being." 

It  is  not  imperative  upon  the  banking  companies  constituted  under  this  Act  to 
prosecute  in  the  name  of  one  of  their  public  officers ;  thus  it  has  been  held  in  a  case 
of  forgery  that  they  were  not  bound  to  allege  an  intent  to  defraud  one  of  their  public 
officers,  but  might  lay  the  intent  to  be  to  defraud  one  of  the  shareholders  by  name 
"  and  others,"  under  tho  1  Wm.  4,  c.  66,  s.  28.(cf )  And  where,  on  an  indictment 
for  stealing  certain  brasses,  the  property  P.  Williams  and  others,  which  belonged  to 
a  colliery  which  was  worked  by  the  Dudley  and  West  Bromwich  Bank,  and  no 
registration  of  that  company  as  a  joint  stock  banking  company  or  of  the  appoint- 
ment of  any  manager  or  public  officer  thereof  was  proved,  but  it  was  stated  by  a 
witness  that  P.  Williams  was  one  of  the  partners  or  shareholders  in  the  bank,  and 
that  there  were  more  than  twenty  partners,  and  that  it  was  a  joint  stock  banking 
company ;  it  was  objected  that  the  property  ought  to  have  been  laid  in  the  public 
officer  of  the  company  under  the  7  Geo  4,  c.  46,  s.  9,  and  Chaplain,  v.  Milvain{e) 
was  relied  upon ;  but,  upon  a  case  reserved,  it  was  held  that  the  7  Geo.  4,  c.  64,  s. 
14,  which  expressly  extends  to  all  joint  stock  companies,  and  passed  after  the  7  Geo. 
4,  c.  46,  was  a  sufficient  authority  for  laying  the  property  in  one  of  the  partners  by 
name  "and  others."(/) 

{d)  Reg.  V.  Beard,  8  G.  4^  P.  143  (34  E.  G.  L.  R.),  Goieridge,  J.  In  Rex  o.  Bargiss,  7  C. 
k  P.  488  (32  E.  G.  L.  R.),  Littledale,  J.,  had  expressed  groat  doubts  on  the  point;  but  in 
Rex  V.  James,  7  G.  &  P.  553  (32  B.  G.  L.  R.),  Pattesou,  J.,  had  expressed  an  opinion  that 
either  the  one  mode  or  the  other  might  be  adopted.  And  it  should  seem  that  there  is  no 
doubt  that  an  indictment  laying  property  to  belong  to  one  member  of  such  a  company  by 
name,  "  and  others,"  would  be  good,  especially  as  the  7  Geo.  4,  c.  64,  s.  14,  extends  to 
^*all  joint  stock  companies,"  anie,  p.  303.     G.  S.  G. 

(e)  5  Exch.  R.  61,  where  it  was  held  that  in  an  action  against  a  shareholder  the  com- 
pany are  bound  to  sue  in  the  name  of  one  of  their  officers. 

(/)  Kc£>-  V*  Pritchard,  L.  &  G.  34.    This  decision  is  in  accordance  with  my  note  (d)  to 
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In  an  indictment  for  forgery  it  has  been  held  sufficient  to  aver  the  intent  to  be  to 
defraud  K  B.,  '^  then  and  there  being  one  of  the  public  officers  for  the  time  being 
of  a  certain  copartnership  of  persons  carrying  on  the  trade  and  business  of  bankers 
in  England,  exceeding  the  number  of  six  persons,  and  called  the  National  Provincial 
Bank  of  England ;"  and  that  it  is  not  necessary  to  aver  that  R.  B.  was  nominated 
under  the  7  Geo.  4,  o.  46. (^) 

*The  return  made  to  the  Stamp  Office  tinder  the  7  Geo.  4,  c.  46,  is  not  r^oAo 
the  only  mode  of  proving  that  a  person  is  a  public  officer;  that  fact  may  be  *- 
proved  by  other  evidence. (A)     An  examined  copy  of  the  return  is  as  good  evidence 
as  the  return,  (t) 

The  7  Geo.  4,  c.  46,  was  amended  and  continued  by  the.  1  &  2  Vict.  c.  96,  and 
is  further  continued  by  the  3  &  4  Vict.  c.  lll,(y)  until  the  31st  August,  1842, 
and  sec.  2  of  that  Act  enacts,  that  "  If  any  person  or  persons,  being  a  member  or 
members  of  any  banking  copartnership  within  the  meaning  of  the  said  Act,  or  of 
any  other  banking  copartnership  consisting  of  more  than  six  persons,  formed  under 
or  in  pursuance  of  an  Act  passed  in  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  intituled  '  An  Act  for  giving  to  the  corporation  of  the  governor 
and  company  of  the  Bank  of  England  certain  privileges  for  a  limited  period,  under 
certain  conditions,'  shall  steal  or  embezzle  any  money,  goods,  eflfects,  bills,  notes, 
securities,  or  other  property  of  or  belonging  to  any  such  copartnership,  or  shall  com- 
mit any  fraud,  Ibrgery,  crime,  or  offence  against  or  with  intent  to  injure  or  defraud 
any  such  copartnership,  such  member  or  members  shall  be  liable  to  indictment, 
information,  prosecution,  or  other  proceeding  in  the  name  of  any  of  the  officers  for 
the  time  being  of  any  such  copartnership,  in  whose  name  any  action  or  suit  might 
be  lawfully  brought  against  any  member  or  members  of  any  such  copartnership  for 
every  such  fraud,  forgery,  crime,  or  offence,  and  may  thereupon  be  lawfully  convicted, 
as  if  such  person  or  persons  had  not  been  or  was  or  were  not  a  member  or  members 
of  snch  copartnership,  any  law,  usage,  or  custom  to  the  contrary  notwithstanding." 

The  prisoner  was  convicted  of  the  embezzlement  of  three  sums  of  money  on  an 

the  last  edition,  and  settles  the  doubt  in  Reg.  v.  Carter,  I  Den.  G.  G.  65,  whether  in  forgery 
the  intent  may  be  laid  to  defraud  one  of  the  shareholders  and  others.  In  the  course  of 
the  argument.  Pollock,  G.  B.,  said,  "  Suppose  thej  are  not  registered,  may  any  body  go 
and  steal  their  property  without  being  punished  for  it?"  Blackburn,  J.,  "Granting  all 
that  you  assume  (t.  e.,  that  the  companylwas  carrying  on  their  business  illegally),  suppose 
more  than  six  persons  own  a  chattel,  a  horse  for  instance,  and  afterwards  engage  in  busi- 
ness as  bankers,  would  that  alter  the  property  in  the  horse?"  In  Bonar  v.  Mitchell,  5 
£z€b.  B.  415,  it  was  held  that  a  plea  that  a  company  had  not  made  a  return  to  the  Stamp 
Office  in  pursuance  of  the  statute  was  bad ;  and  Alderson,  B.,  in  answer  to  an  argument 
that  these  companies  were  bound  to  observe  the  conditions  imposed  on  them  by  the  Act, 
said,  "  according  to  such  an  argument  it  would  be  a  good  defence  to  a  charge  of  larceny 
against  a  person  for  having  stolen  the  company's  goods,  that  they  had  not  made  any  suffi- 
cient return  as  required  by  the  statute.  If  the  company  were  to  make  a  single  mistake 
in  the  course  of  twenty  years,  they  would  lose  the  right  of  suing  in  the  mode  given  them 
by  the  Act;"  and  Pollock,  C.  B.,  thought  that  the  penalty  imposed  by  sec.  14  was  intended 
to  care  these  omissions ;  and  Alderson,  B.,  said  that  it  was  clear  that  the  section  was  only 
directory. 

Iff)  Reg:.  V.'  Beard,  tupra.  So  it  has  been  held  in  an  action  brought  in  the  name  of  a 
public  officer  of  such  a  company,  that  it  is  not  necessary  to  allege  in  the  declaration  that 
he  is  a  member  of  the  company,  that  he  is  resident  in  England,  or  that  he  has  been  duly 
registered  as  required  by  sec.  4 ;  but  that  it  is  sufficient  to  aliege  that  he  has  been  *'  duly 
nominated  and  appointed,  and  now  is  one  of  the  public  officers  of  the  said  company  ac- 
cording to  the  force,  form,  and  effect  of  the  said  Act  of  Parliament:"  Spiller  v.  Johnson, 
6  M.  dc  W.  570.  So  it  has  been  held  sufficient  to  state  in  the  declaration  that  the  plaintiff 
U  the  manager  of  a  certain  joint  stock  copartnership,  established  for  the  purpose  of  bank- 
ing, and  that  he  has  been  duly  named  and  appointed  as  the  nominal  plaintiff  on  behalf  of 
the  copartnership  under  the  provisions  of  the  statute,  without  expressly  stating  that  he 
has  been  named  as  manager,  or  that  the  copartnership  has  been  established  under  the 
proviaions  of  the  Act:  Christie  v.  Peart,  7  M.  J^  W.  491. 

(A)  Edwards  v.  Buchanan,  3  B.  &  Ad.  788  (23  B.  C.  L.  R.) ;  Reg.  v.  Beard,  supra,  note 
{d ).  See  Bosanquet  r.  Woodford,  5  Q.  B.  310  (48  E.  C.  L.  R.) ;  Prescott  v.  Buffery,  1  0.  B. 
41  (50  B.  C.  L.  R.);  Steward  v.  Dunn,  12  M.  k  W.  655. 

(t)  Reg.  V.  Carter,  1  Den.  C.  C.  65 ;  1  C.  A  K.  741  (41  E.  C.  L.  R). 

Ij)  By  the  6  &  6  Vict.  c.  85,  the  I  A  2  Vict.  c.  96,  "as  extended  by"  the  3  &  4  Vict.  c. 
Ill,  ia  made  perpetual. 
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indictmeDt,  In  which  one  class  of  counts  described  him  as  clerk  of  Teather  and  odiers, 
another  as  clerk  of  Teather,  '*  one  of  the  public  officers  of  the  Carlisle  and  Cumber- 
land Banking  Company."  The  prisoner  was  employed  as  clerk  by  a  banking  com- 
pany established  under  the  7  Geo.  4,  c.  46.  A  return,  as  required  by  sec  4,  had 
been  made,  and  was  proved  by  a  certificate  under  sec.  6 ;  in  this  return  the  tme 
name  of  the  copartnership  was  stated  to  be  '*  The  Carlisle  and  Cumberland  Joint 
Stock  Bank/'  the  names  or  firms  of  the  banks  established  or  to  be  established  by  the 
copartnership  were  stated  to  be  *^  Carlisle  and  Cumberland  Bank  "  at  Carlisle,  '^  Car- 
lisle and  Cumberland  Bank"  at  Wigton,  ^* Carlisle  and  Cumberiand  Bank"  at 
^oAQ-i  Appleby,  *and  Teather  was  described  as  a  partner  and  one  of  the  public 
^  officers.  The  mfuiager  of  the  bank  proved  that  the  usual  and  only  name 
employed  by  the  copartnership  in  their  dealings  was  ''  The  Carlisle  and  Cumberland 
Banking  Company,"  and  they  were  described  by  the  same  name  in  a  bond  of  the 
prisoner  to  the  company,  which  was  in  evidence.  The  prisoner  at  the  time  of  the 
transaction  was  a  shareholder  or  partner  in  the  company.  It  was  objected,  1,  that 
there  was  a  variance,  as  the  return  proved  the  true  name  to  be  different  ^m  that 
laid  in  the  indictment ;  2,  that  the  indictment  could  only  be  in  the  name  of  an  officer 
nominated  as  mentioned  in  the  7  Geo.  4,  c.  46.(k)  But,  on  a  case  reserved,  the 
majority  of  the  judges  were  of  opinion  that  the  company  described  in  the  register 
were  the  same  that  had  appointed  Teather,  acting  under  the  name  of  the  Carlisle 
and  Cumberland  Banking  Company  to  the  world,  and  so  admitted  by  the  prisoner  in 
his  bond ;  and  that  there  was  no  variance. (^) 

The  Friendly  Society  Act,  18  &  19  Vict.  c.  63,  s.  18,  provides  that  all  real  and 
personal  estate  whatsoever  belonging  to  any  such  society  shall  be  vested  in  the 
trustee  or  trustees  for  the  time  being,  and  the  real  or  personal  estate  of  any  branch 
of  a  society,  shall  be  vested  in  the  trustees  of  such  branch,  and,  ^^  in  all  actions,  or 
suits,  or  indictments,  or  summary  proceedings  before  magistrates  touching  or  con- 
cerning any  such  property,  the  same  shall  be  stated  to  be  the  property  of  the  person 
or  persons  for  the  time  being  holding  the  said  office  of  trustee  in  his  or  their 
proper  name  or  names,  as  trustees  of  such  society,  without  any  further  descrip- 
tion."(m) 

The  indictment  chai*g;ed  the  prisoner  with  stealing  a  ten-pound  promissoiy  note, 
the  property  of  W.  Shildrick.  Shildrick  was  treasurer  of  a  friendly  society  held  at 
Cambridge.  The  prisoner  was  clerk  and  trustee  of  the  same  society.  Scarr  was 
also  trustee.  The  rules  of  the  society  had  been  re-enrolled  pursuant  to  the  10  Geo. 
4,  c.  56,  as  amended  by  the  4  &  5  Wm.  4,  c.  40.(n)  By  a  rule  of  the  socie^  it 
was  provided  that  as  soon  as  ten  pounds  more  than  was  necessary  for  immediate  use 
was  in  the  box,  it  should  be  delivered  to  the  trustees  chosen  for  that  purpose,  who 
should  dispose  of  it  as  the  society  should  direct,  agreeably  to  the  10  Geo.  4,  c.  56, 
8.  13.  It  was  the  duty  of  the  treasurer  to  receive  from  the  stewards  the  money 
paid  by  the  members,  which  the  treasurer  kept  till  twenty  or  thirty  pounds  were 
collected,  when  the  treasurer  proposed  that  a  certain  amount  should  be  deposited  in 
the  savings'  bank.  The  duty  of  the  prisoner  as  clerk  was  to  keep  the  books,  and  as 
trustee  to  deposit  and  take  money  from  the  savings'  bank.  £ither  of  the  trustees 
could  draw  out  money  if  he  brought  the  book.  Upon  a  club  night  previous  to  the 
1 6th  of  January  it  was  settled  that  ten  pounds  should  be  paid  into  the  bank ;  the 

*^1 01  P^i^^^^  ^^^  ^^^  ^^i^^  ^  ^^  ^^  ^^^^  t  ^^^  *>^  ^^B  arranged  that  the  trustees 
-'  should  come  to  take  the  money  on  the  following  Saturday.  On  Saturday, 
the  16th  of  Januaiy,  the  prisoner  went  to  the  treasurer's  house  alone,  and  made  a 
false  statement,  whereupon  the  treasurer  gave  him  the  promissoiy  note  in  question, 
and  the  jury  found  that  the  prisoner  obtained  the  note  from  the  treasurer  with  intent 

(k)  A  third  objection  was,  that  the  1  &  2  Vict.  c.  96,  was  not  continued  by  the  3  ft  4 
Vict.  c.  Ill,  bj  reason  of  the  erroneous  recital  in  the  Utter  Act;  this  objection  was  orer- 
ruled  on  the  ground  that  no  other  Act  could  be  meant. 

(I)  Reg.  V,  Atkinson,  2  Moo.  G.  C.  278 ;  C.  &  M.  525  (41  E.  G.  L.  R.).  No  notice  was 
taken  of  the  second  objection. 

(m)  Sec.  19  empowers  the  trustees  to  bring  or  defend  prosecutions,  and  no  prosecution 
is  to  abate  by  the  death  or  removal  of  a  trustee,  &c. 

(n)  These  acts  are  repealed  by  the  18  &  19  Vict.  c.  63. 
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to  steal  it.  It  was  objected  on  behalf  of  the  prisoner,  that,  as  he  was  a  trustee,  the 
property  in  the  note  was  vested  either  wholly  or  in  part  in  him,  and  was  not  the  sole 
property  of  the  treasurer;  it  was  answered,  that  by  the  10  Geo.  4,  c.  56,  s.  21,  all 
the  effects  of  the  society  are  vested  in  the  treasurer  or  trustee  for  the  time  being, 
and  are  for  the  purposes  of  suit,  civil  or  criminal,  to  be  the  property  of  the  treasurer 
or  trustee  for  the  time  being,  and  that  the  meaning  of  this  clause  was  to  vest  the 
property  in  one  officer,  and  one  only,  whether  he  should  be  called  treasurer  or 
trustee,  and  that  the  treasurer  in  this  case  was  that  person ;  and  upon  a  case  re- 
served, upon  the  question  whether  the  property  was  rightly  laid  in  the  treasurer, 
the  judges  were  of  opinion  that  the  conviction  was  right,  the  treasurer,  on  the  facts 
stated,  being  substantially  the  officer  intended.(o) 

On  an  indictment  for  larceny  as  a  bailee,  and  also  for  common  larceny  of  the 
money  of  K.  Carraway,  it  appeared  that  Carraway  was  the  treasurer  of  a  lodge  of 
Odd  Fellows,  which  was  a  friendly  society  duly  enrolled,  and  the  prisoner  was  one 
of  its  trustees.  At  a  lodge  meeting  it  was  resolved  that  £40  should  be  sent  to  the 
bank  of  Messrs.  Gumey,  and  that  the  prisoner  should  take  it  there  The  £40  in 
gold  and  silver  was  taken  from  a  box,  which  was  in  Carraway 's  keeping  as  treasurer, 
by  a  person  who  acted  for  him.  and  put  into  a  bag  and  carried  away  by  the  prisoner, 
who  dishonestly  applied  it  to  his  own  purposes  It  was  objected,  that  the  money 
was  not  proved  to  be  the  money  of  Carraway,  and  that  Reg,  v.  Gain(p)  did  not 
apply,  because  the  18  &  19  Vict.  c.  63,  s.  18,  vests  the  property  in  the  trustees  and 
not  in  the  treasurer.  That  supposing  Carraway  had  a  special  property  in  the 
money,  that  property  ceased  as  soon  as  the  money  was  paid  into  the  hands  of  the 
prisoner.  And,  on  a  case  reserved,  it  was  held  that  the  conviction  on  the  indict- 
ment in  this  form  could  not  be  sustained.  In  Reg.  v.  Cain  the  property  was  rightly 
laid  in  the  treasurer  under  the  10  Geo.  4,  c.  56 ;  but  in  this  case  the  money  w..s 
not  vested  in  the  treasurer  but  in  the  trustees,  of  whom  the  prisoner  was  one,  and 
he  was  specially  appointed  by  a  resolution  of  the  society  to  take  the  money  to  the 
bank,  it  therefore  could  not  be  said  that  he  sU^  the  money,  the  property  of  the 
treasurer.  As  soon  as  the  treasurer  parted  with  the  money  he  had  nothing  more  to 
do  with  it.  The  prisoner  might  have  been  guilty  of  a  breach  of  trust  as  against 
the  other  trustees,  but  it  cannot  be  said  that  he  stole  the  money  of  the  treasurer. (a) 

The  prisoner  was  indicted  for  embezzling  in  1842  money  the  property  of  H.  W. 
Sitwell,  and  it  was  proved  that  the  prisoner  as  clerk  to  the  Rugby  Savings'  Bank 
had  received  and  embezzled  money  which  was  the  property  of  the  trustees  of  the 
bank  under  the  9  Oteo.  4,  c.  92,  s.  8.  There  was  no  rule  or  statute  regulating  the 
mode  in  which  trustees  should  be  appointed,  or  the  mode  in  *  which  resolutions  r:)cQi  i 
of  meetings  should  be  entered.  For  the  purpose  of  showing  that  Mr.  Sit-  ^ 
well  was  trustee  in  1842,  Mr.  Sitwell  proved  that  from  1843  he  had  acted  as  trus- 
tee, but  before  1843  he  had  only  attended  meetings  of  trustees,  and  when  he  had 
so  attended  he  had  signed  the  minute-book.  The  only  entry  to  be  found  with  his 
signature  was  for  a  meeting  in  1835,  and  he  stated  that  he  had  been  requested  by 
a  person  acting  as  a  trustee  to  attend  that  meeting  as  a  trustee  lest  there  should  be 
a  deficiency  of  trustees,  and  that  he  had  attended  and  signed  the  entry  accordingly. 
The  prisoner  was  at  that  meeting,  and  the  heading  of  the  page  containing  the  reso- 
lutions was  in  his  handwriting.  Mr.  Sitwell  did  not  express  by  the  signature  that 
he  was  a  trustee,  or  that  he  signed  in  that  capacity.  He  did  not  do  any  act  which 
trustees  alone  were  capable  of  doing.  All  trustees  and  managers  had  an  equal 
right  to  attend  the  meeting ;  there  was  nothing  to  show  that  a  meeting  of  man- 
agers only,  without  any  trustee,  would  have  been  invalid,  and  Mr.  Sitwell,  as  rector 
of  a  parish,  was  ex  officio  a  manager.  Erie,  J.,  held  that  there  was  evidence  that 
Mr.  Sitwell  acted  as  trustee  in  1835,  and  that  that  was  some  evidence,  though  very 
slight,  that  Mr.  Sitwell  was  trustee  in  1842 ;  but,  upon  a  case  reserved,  it  was  held 
that  the  evidence  was  insufficient,  (r) 

The  26  &  27  Vict.  c.  87,  which  consolidates  the  laws  relating  to  savings'  banks, 

(o)  Reg.  V,  Cain,  2  Moo.  G.  G.  204 ;  G.  k  M.  309  (41  E.  G.  L.  R.). 

(p)  Supra,  (g)  Reg.  v.  Loose,  Bell  G.  G.  259. 

(r)  Reg.  V.  Essex,  D.  k  B.  369. 
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by  Bee.  10  vests  the  effects  of  such  institutions  in  the  trustee  or  trustees  for  the 
time  being,  and  in  all  criminal  proceedings  the  property  may  be  stated  to  be  that  of 
the  trustee  or  trustees  for  the  time  being  '4n  his,  her,  or  their  proper  name,  with- 
out further  description." 

The  preceding  clause  is  a  re-enactment  of  the  9  Oeo.  4,  c.  92,  s.  8,  and  where  an 
indictment  whilst  that  Act  was  in  force  alleged  that  the  prisoner  embezded  the 
property  of  W.  T.  and  others,  and  it  appeared  that  W.  T.  and  others  were  trustees 
of  a  savings'  bank ;  it  was  objected  that  these  trustees  were  neither  partners,  joint 
tenants,  parceners  or  tenants  in  common,  within  the  7  Geo.  4,  c.  64,  s.  14,  and  that 
the  trustees  ought  to  have  been  described  by  their  names  under  the  9  Geo.  4,  o. 
92,  s.  8 ;  but  Erie,  J.,  held  that  the  property  was  properly  described ;  and  that  the 
term  "  trustees"  in  the  7  Geo.  4,  c.  64,  s.  14,  must  be  taken  to  refer  to  trustees  of 
savings'  banks,  and  that  the  9  Geo.  4,  c.  92,  s.  8,  did  not  take  away  the  right  to 
lay  the  property  under  the  preceding  Act.(«) 

The  5  &  6  Wm.  4,  c.  23,  s.  4,  authorizes  the  laying  the  property  of  any  loan 
society  in  England  and  Wales  in  the  proper  name  or  names  of  the  trustee  or  trus- 
tees of  such  society  without  further  description. 

The  5  &  6  Wm.  4,  c.  69,  an  Act  to  facilitate  the  conveyance  of  workhouses  and 
other  property  of  parishes  and  unions,  by  sec.  7  provides  that  *'  the  guardians  of 
the  poor  of  every  union  already  formed,  or  which  hereafter*  shall  be  formed,  by 
virtue  of  the  aforesaid  Act,  passed  in  the  fourth  and  fifth  years  of  his  present 
Majesty,  and  of  every  parish  placed  under  the  control  of  a  board  of  guardians  by 
*^1 21  ^^^^^  0^  ^^^  ^^^  ^^^  B^^^  respectively,  from  the  '''day  of  their  first  meet- 
-'  ing  as  a  board,  become,  or  be  deemed  to  have  become,  and  they  and  their 
successors  in  office  shall  for  ever  continue  to  be,  for  all  the  purposes  of  this  Act,  a 
corporation,  by  the  name  pf  the  guardians  of  the  poor  of  the  union  (or 

of  the  parish  of  ).  in  the  county  of  ;  and  as  such  corporation  the 

said  guardians  are  hereby  empowered  to  accept,  take  and  hold,  for  the  benefit  of 
such  union  or  parish,  any  buildings,  lands,  or  hereditaments,  goods,  effects,  or  other 
property,  and  may  use  a  common  seal ;  and  they  are  further  empowered  by  that 
name  to  bring  actions,  to  prefer  indictments,  and  to  sue  and  be  sud,  and  to  take  or 
resist  all  other  proceedings  for  or  in  relation  to  any  such  property,  or  any  bonds, 
contracts,  securities,  or  instruments,  given  or  to  be  given  to  them  in  virtue  of  their 
office ;  and  in  every  such  action  and  indictment  relating  to  any  such  property,  it 
shall  be  sufficient  to  lay  or  state  the  property  to  be  that  of  the  guardians  of  the 
union,  or  of  the  parish  of  ;  and  in  case  of  any  addition  to  or 

separation  of  any  parishes  from  any  such  union,  under  the  authority  of  the  eaid 
Act,  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  present  Majesty,  the 
board  of  guardians  for  the  time  being  shall  (notwithstanding  such  alteration)  have 
and  enjoy  the  same  corporate  existence,  property  and  privileges,  as  the  board  of 
guardians  of  the  original  union  would  have  had  and  enjoyed  had  it  remained  un- 
altered." 

By  the  1  Vict.  c.  36,  s.  40,  letters,  money,  &c.,  sent  by  the  post,  may  be  laid  as 
the  property  of  the  Postmaster-General.  (^) 

■ 

Sec,  IV. — Of  the  Indictment^   Trial,  and  Punishment, 

It  is  not  intended  to  enter  particulady  upon  the  form  of  an  indictment  for  lar- 
ceny, concerning  which  ample  information  is  given  in  those  works  which  treat  ex- 
pressly upon  the  subject  of  criminal  pleading.(a)  It  may  be  briefly  observed,  that 
the  prisoner  must  be  charged  with  the  offence  in  the  technical  form,  ^^feloniously 
did  steal,  take,  and  carry  away;"  or,  as  it  is  said  to  be  most  proper,  when  cattle  are 

(«)  Reg.  V,  Ball,  1  Cox  G.  G.  137.  An  anonymous  case  is  cited  in  this  case,  where  it  is 
said  that  Wightman,  J.,  held  that  the  7  Qeo.  4,  c.  64,  s.  14,  only  applied  to  ordinary  tros- 
tees,  and  therefore  property  could  not  be  laid  in  one  churchwarden  bj  name  and  others. 

(t)  See  thid  section,  potty  in  the  chapter  relating  to  the  post-office. 

(a)  Stark.  Grim.  Plead.  192,  ei  teg. ;  449,  et  teg  ;  .3  Chit.  Crinoi.  L.  944,  ei  teg. ;  Gro.  Circ 
Gomp.  p.  38,  et  teg. 
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the  subject  matter  of  the  larceny,  "  feloniously  did  steal,  take,  and  lead  away/ V6) 
It  is  not  now  necessary  that  the  value  or  price  of  any  matt-er  or  thing  should  be 
stated  in  any  case  where  the  value  or  price  is  not  of  the  essence  of  the  offence. (c) 
It  has  been  abundantly  shown  that  the  property  must  be  laid  in  some  person  who 
has  in  legal  consideration  a  sufficient  ownership  for  that  purpose.(tf) 

With  respect  to  the  proper  description  of  the  goods  stolen,  difficulties  ""will  p^o^  n 
sometimes  occur.  The  general  rule  is  given,  that  they  should  be  described  ^ 
with  such  a  certainty  as  will  enable  the  jury  to  decide,  whether  the  chattel  proved 
to  have  been  stolen  is  the  veiy  same  with  that  upon  which  the  indictment  is 
fcunded,  and  show  judicially  to  the  Court  that  it  could  have  been  the  subject  matter 
of  the  offence  charged,  and  enable  the  defendant  to  plead  his  acquittal  or  conviction 
to  a  subsequent  indictment  relating  to  the  same  chattel.(e)  And  it  is  quite  neces- 
sary that  it  should  appear,  on  the  face  of  the  indictment,  that  the  thing  taken  is 
sach  whereof  larceny  may  be  committed;  so  that,  as  we  have  seen,  where  the 
indictment  was  for  stealing  a  pheasant,  which  primd  facie  is  not  a  subject  of 
larceny,  it  was  holden  to  be  necessary  to  state  that  it  was  either  dead,  tame,  or 
confined.(/) 

The  goods  may  be  described  as  the  goods  of  a  person  by  the  name  which  such 
person  has  assumed,  though  it  be  not  his  right  name.  The  prisoner  was  iudict^ 
for  stealing  in  the  dwelling-house  of  Mary  Johnson  certain  goods,  her  property;  and 
it  appeared  that  her  real  name  was  Davis,  but  that  she  had  passed  by  the  name  of 
Johnson,  without  any  purpose  of  fraud,  for  five  years.  Upon  the  point  being  saved, 
the  judges  were  clear  that  the  time  she  had  been  known  by  the  name  of  Johnson 
warranted  her  being  so  called  in  the  indictment. (^)' 

The  same  certainty  is  required  in  an  indictment  for  stealing  goods  as  in  trespass 
for  goods,  and  rather  more  certainty;  for  what  will  be  a  defect  of  certainty  in  a 
declaration  will  be  much  more  defective  in  an  indictment  (A)  Where  several  things 
are  stolen,  it  is  necessary  to  state  the  number ;  therefore,  it  is  not  sufficient  to  say, 
fdtmici  furatui  est  aves  or  columbas  out  of  a  dovecote,  or  young  hawks  out  of  the 
nest,  without  expressing  the  number.(t)  And  where  the  numb^  is  required  to  be 
stated,  it  must  be  stated  with  certainty.  It  is  not,  therefore,  sufficient  to  say  that 
the  prisoner  stole  twenty  sheep  and  lambs  or  twenty  sheep  and  wethers,  because  it 
does  not  appear  how  many  of  one  sort  and  how  many  of  another.(y  )  The  property 
itself  must  be  accurately  described ;  it  is  not  therefore  sufficient  to  say  that  the 
prisoner  stole  the  goods  and  chattels  of  B.,  without  showing  what  goods  and  chattels 

[b)  2  Hale  184;  2  East  P.  C.  c.  16,  s.  159,  p.  778;  Stark.  Crim.  Plead.  78,  451 ;  3  Chit. 
Crim.  L.  950.  Iq  Stark.  Grim.  Plead.  78,  note  (v),  the  learned  author  says,  ^^  It  has  been 
said  that  for  stealing  a  horse  it  should  be  cqjit  et  abduxit^  for  stealing  a  sheep  eepit  et  tffu- 
gavit;  but  I  find  no  decision  which  warrants  these  unprofitable  distinctions."  See  my 
note  to  the  Crim.  Acts,  p.  159,  2d  Ed. 

(e)  14  k  15  Vict.  c.  100,  s.  24,  pott,  p.  326. 

id)  Ante,  p.  282,  et  teg. ;  Reg.  v.  Ward,  7  Cox  C.  G.  421 ;  Sill  v.  Reg.,  Dears.  G.  G.  132 ; 
1  E.  k  B.  553  (72  E.  C.  ^.  R.). 

(e)  Sark.  Grim.  Plead.  193;  1  Gb.  Gr.  Law  235. 

(/)  Ante,  p.  281. 

{ff)  Rex  V.  Norton,  MS.,  Bayley,  J.,  and  R.  &  R.  510.     See  vol.  1,  p.  763. 

(A)  2  Hale  183.  (t)  2  Hale  182. 

Ij)  2  Hale  183. 

>  On  an  indictment  for  stealing  the  goods  of  A.  and  B.,  eridence  that  some  of  the  goods 
belonged  to  A.,  and  some  to  B.,  in  which  they  had  no  joint  interest,  will  not  support  the 
charge  :  State  v.  Ryan,  4  McGord  16.  An  indictment  for  larceny,  charging  that  the  goods 
stolen,  were  the  property  of  A.  is  not  sustained  by  proof  that  they  belong  to  A.  and  B.  as 
partners,  and  that  they  were  at  the  time  of  the  larceny  in  A.'s  possession :  Hogg  v.  State, 
3  Blackf.  326.  In  an  indictment  for  larceny  of  corn  belonging  to  A.  and  B.,  tenants  and 
C.  landlord,  being  part  of  a  crop  raised  on  shares  and  undivided,  the  corn  should  be  de- 
scribed as  the  property  of  A.,  B.  and  G.,  and  not  merely  as  the  property  of  A.  and  B. : 
State  V.  Frame,  4  Harring.  569.  In  an  indictment  for  stealing  the  property  of  A.  a  minor 
daughter  of  B.  and  living  with  him,  the  property  should  be  described  as  the  property  of 
A.,  and  not  as  the  property  of  B. :  the  property  being  in  the  possession  of  A.  and  for  her 
exclusive  use:  State  v.  Kock,  4  Harring.  570.  If  goods,  the  separate  property  of  the  wife, 
be  stolen  from  the  possession  of  the  husband,  it  is  sufficient  to  describe  them  in  the  in-' 
dictment  as  the  goods  of  the  husband :  Davis  v.  State,  17  Ala.  415. 
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ia  certain,  as  one  horse,  one  ox,  &c.(k)  So  an  indictment  charging  the  stealing  of 
"one  hundred  articles  of  household  furniture"  would  he  had.(/)  But  an  indictment 
charging  the  things  stolen  to  he  nine  printed  books  would  be  good  J  m)  So  in  an 
indictment  for  stealing  a  handkerchief,  it  is  not  necessary  to  describe  it  particularly, 
as  a  handkerchief  of  any  specific  make  or  materials,  as  that  it  is  of  sUk,  linen,  or 
any  other  particular  quality,  fn)' 

On  an  indictment  for  stealing  "  one  parcel  of  the  value  of,"  &c.,  it  appeared  that 

the  prisoner  forced  open  a  box  in  the  hold  of  a  vessel  and  carried  off  the  parcel  in 

question ',  no  evidence  of  the  contents  of  the  parcel  was  given,  and  the  prosecutors 

*^1 4.1  ^^^  ^^  '''property  in  it  except  as  carriers ',  and,  upon  a  case  reserved,  it  was 

-■  held  that  the  description  was  insufficient,  (o) 

Where  the  prisoner  was  indicted  for  stealing  "three  eggs  of  the  value  of  twopence 
of  the  goods  and  chattels  of  S.  Harris,"  Tindal,  C.  J.,  held  the  indictment  insuf- 
ficient :  it  should  have  stated  what  sort  of  eggs  were  stolen ;  for  aught  that  appears 
on  this  indictment  the  eggs  stolen  might  have  been  adder's  eggs,  or  some  other 
species  of  eggs  which  cannot  be  the  subject  of  laroeny.(j9)  But  where  the  prisoner 
was  convicted  upon  an  indictment  which  charged  him  with  stealing  "  one  ham  of 
the  value  of  ten  shiUingp  of  the  goods  and  chattels  of  T.  Heighway ;"  it  was  objected 
that,  for  anything  that  appeared  on  the  face  of  the  indictment,  it  might  have  been 
the  ham  of  an  animal  /er«  naturm^  a  wild  boar,  for  instance,  that  had  been  stolen ; 
the  Court  overruled  the  objection,  and,  upon  a  case  reserved,  the  judges  were 
unanimously  of  opinion  that  the  conviction  was  right,  and  Patteson,  J.,  said,  "  I 
do  not  understand  the  objection.  Supposing  it  turned  out  on  proof  to  be  the  ham 
of  a  wild  boar,  why  should  the  prisoner  he  at  liberty  to  take  it  from  the  prosecutor 
without  becoming  criminally  liable  ?  The  doctrine  respecting  the  description  uf  animals 
in  an  indictment  applies  only  to  live  animals,  not  to  parts  of  the  carcases  of  dead 
animals,  such  as  a  boar's  head."(^) 

If  a  chattel  has  obtained  a  particular  name  of  its  own,  it  ought  to  be  described 
by  that  name,  and  it  would  be  wrongly  described  as  so  many  pounds  weight  of  the 
metal  of  which  it  is  made ;  but  whilst  metal  is  in  the  progress  of  manufincture,  it 
may  be  described  as  so  many  pounds  weight  of  metal.  Upon  an  indictment  for 
stealing  twenty-five  pounds  weight  of  tin,  it  appeared  that  the  tin  consisted  of  two 
pieces,  which  a  witness  called  "  lumps  of  tin,"  but  afterwards  admitted  that  they 
were  called  in  the  trade  "  ingots ;"  but  added  that  that  term  was  applied  as  well  to 
the  pieces  of  tin,  as  to  the  mould  in  which  they  were  cast,  and  was  applied  to  the 
shape.  The  tin  had  been  cast  into  these  pieces  for  the  purpose  of  being  again  melted 
up  for  use,  in  the  manufacture  of  tin ;  and  in  the  middle  of  each  was  an  indentation 
for  the  purpose  of  breaking  them  in  two  when  wanted  to  be  melted  up  again.  It 
was  objected  that  the  tin  ought  to  have  been  described  as  two  ingots ;  for  wherever 
an  article  has  obtained  a  name  in  the  trade,  it  must  be  described  by  it  Coleridge, 
J.,  "It  seems  to  me  that  the  description  is  sufficient  to  answer  all  the  purposes  which 

(k)  2  Hale  182.  (/)  Rex  v.  Forsyth,  R.  k  R.  274. 

'm)  Per  Lord  Ellenborougb  and  Baylej,  J.,  in  Rex  v.  Johnson,  3  M.  &  S.  540. 

\n)  Per  Le  Blanc,  J.,  Ibid. 

o)  Reg.  V.  Bonner,  *l  Gox  C.  C.  13.  This  was  a  decision  in  Ireland,  and  Moqaban,  G. 
J., 'said,  *'  The  truth  is,  the  prisoner  stole  something,  but  what  it  is  nobody  Icnows."  1 
▼erj  good  reason  for  holding  that  the  description  was  quite  sufficient,  as  under  the  facts 
it  clearly  was.  In  Reg.  v.  Gallears,  infra^  Pollock,  O.  B.,  said,  **  If  a  person  were  indicted 
for  stealing  '  one  box  '  of  the  goods,  &c.,  that  would  be  sufficient,  although  a  small  bouse  ia 
the  country  is  sometimes  called  a  box."  And  see  that  case,  infra,  and  Rex  v.  Douglas,  1 
Camp.  2 12. 

(p)  Reg.  V,  Cox,  1  C.  A  K.  495  (47  E.  0.  L.  R.). 

{q)  Reg.  V.  Gallears,  1  Den.  C.  C.  501  ;  2  C.  &  K.  981  (61  E.  C.  L.  R).  Polloclc,  C.  B., 
intimated  a  doubt  as  to  the  correctness  of  the  ruling  in  Reg.  v.  Cox,  supra. 

^  Particulars  descriptive  of  the  property  stated,  inserted  in  an  indictment  for  larceny 
must  be  strictly  prored,  even  though  such  as  need  not  hare  been  inserted :  State  v.  Jack- 
son, 30  Maine  29.  Stolen  property  in  an  indictment  for  larceny,  must  be  described  with 
certainty  to  a  common  intent,  by  which  is  meant  such  certainty  as  will  enable  the  jury 
to  say  whether  the  chattel  proved  to  hare  been  stolen  is  the  same  upon  which  the  indict- 
ment is  founded :  People  v.  Jackson,  8  Barb.  637. 
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are  required  by  law.  First,  it  is  the  subject  of  larceny  equally  whether  it  be  an 
iDgot  or  so  many  pounds  weight  of  tin.  Secondly,  as  to  the  facility  of  pleading 
autrefois  acquit^  the  prisoner  stands  in  the  same  situation,  whether  it  be  one  or  the 
other,  because  there  must  be  some  parol  evidence  in  all  cases  to  show  what  it  was 
that  he  was  tried  for  before,  and  it  would  be  as  easy  to  prove  one  as  the  other. 
*The  last  question  is,  whether  it  is  described  with  sufficient  certainty,  in  r:<eqiR 
order  that  the  jury  may  be  satisfied  that  it  is  the  thing  described.  If  this  '- 
.  had  been  some  article,  that,  in  ordinary  parlance,  had  been  called  by  a  particular 
name  of  its  own,  it  would  have  been  a  wrong  description  to  have  called  it  by  the 
name  of  the  material  of  which  it  was  composed ;  as,  if  a  piece  of  cloth  were  called 
80  many  pounds  of  wool,  because  it  had  ceased  to  be  wool,  and  nobody  could  under- 
stand that  you  were  speaking  of  cloth.  It  would  be  wrong  to  say  so  many  ounces 
of  gold,  if  a  man  stole  so  many  sovereigns ;  you  would  there  mislead  by  calling  it 
gold.  If  it  were  a  rod  of  iron,  it  would  be'  sufficient  to  call  it  so  many  pounds 
weight  of  iron.'X'')  And  where  the  prisoner  was  indicted  for  stealing  ten  pounds 
of  copper,  and  the  articles  stolen  were  copper  nails ;  Erie,  J  ,  was  inclined  to  hold 
that  they  should  have  been  so  described.(9) 

Where  a  prisoner  was  indicted  for  stealing,  inter  alia,  two  shifts,  and  the  only 
article  identified  by  the  prosecutrix  was  what  she  called  a  shirt,  which  had  been 
made  for  a  little  girl  six  years  of  age,  and  the  prosecutrix  stated  that  she  called 
such  things  shirts  while  girls  were  so  young.  Tindal,  C.  J.,  said,  ^^It  must  be 
shown  that  the  article  is  generally  known  by  the  name  laid  in  the  indictment,  and 
here  the  prosecutrix  says  she  should  call  it  a  shirt.  The  prisoner,  therefore,  must 
he  acquitted."(0 

A  set  of  new  handkerchiefs  in  a  piece  may  be  described  as  so  many  handker- 
chiefs, though  they  are  not  separated  one  from  another,  if  the  pattern  designates 
each,  and  they  are  described  in .  the  trade  as  so  many  handkerchiefs.  Upon  an 
indictment  against  the  prisoners  for  stealing  six  handkerchiefs,  it  appeared  that  the 
handkerchiefs  were  new  and  in  one  piece,  but  that  the  pattern  designated  each, 
there  being  a  light  colored  line  between  each  ;  and  it  also  appeared  the  article  was 
known  in  the  trade  as  a  piece  of  silk  handkerchiefs,  and  that  it  was  the  custom  to 
charge  such  an  article  as  so  many  handkerchiefs.  The  point  being  saved,  the  judges 
held  that  the  property  was  rightly  described  as  six  handkerchiefs,  and  that  the  con- 
viction was  right.  (t«) 

It  is  also  laid  down  as  a  rule  that,  when  the  subject  matter  is  defined  by  a  statute, 
the  descriptive  words  contained  in  the  Act  should  be  also  used  in  the  indictment ; 
and  that  where  the  Act  uses  several  descriptive  terms,  one  of  which,  being  general, 
inclades  the  more  specific  term,  an  indictment  would  be  bad  which  used  the  more 
general  instead  of  the  more  special  description. (v)  And  an  instance  is  given 
where  an  indictment  under  the  statutes  14  Goo.  2,  c.  6.  and  15  Geo.  2,  C.  34,  r^coi/* 
for  stealing  a  cow,  was  *holden  not  to  be  sustained  by  the  fact  that  the  ^ 
defendant  stole  a  heifer;  on  the  ground  that  as  those  stitutes  mention  both  heifar 
and  coir,  they  must  be  considered  as  having  used  one  term  in  contradistinction  to 
the  other  in  describing  the  several  animals  they  were  intended  to  protect.(tc)  Where 
an  article  is  described  in  a  statute  by  a  particular  name,  it  is  enough  to  describe  it 
hy  that  name  in  an  indictment  for  laroeny.(x) 

(r)  Reg.  V.  Mansfield,  C.  k  M.  140  (41  E.  C.  L.  R.) ;  Rex  v.  Stott,  2  East  P.  G.  c.  16,  a. 
144,  p.  752,  753,  was  cited  in  support  of  the  objection.  There  the  iDdictraent  was  for  re- 
ceiriDg  stolen  iron,  described  as  so  many  '*  pieces  of  iron  called  strokes,"  so  many  "  pieces 
of  iroD,"  and  so  many  <^  pieces  of  iron  called  horse-shoes  ;''  and  the  only  qaestion  seems 
to  haTe  been  whether  the  29  Geo.  2,  c.  30,  related  to  metals  in  their  raw  state  as  contra- 
distinguished from  wrought  goods,  and  no  opinion  was  given;  the  counsel  for  the  pri- 
soner waiving  the  farther  prosecution  of  a  writ  of  error,  npon  a  doubt  intimated  by  the 
Court  of  B.  R.,  whether  any  other  judgment  could  be  passed  than  that  of  transportation, 
directed  by  the  29  Geo.  3,  c.  30.     0.  S.  G. 

(«)  Reg.  V,  Gbristance,  1  Cox  G.  G.  143.  The  prisoners  were  acquitted,  or  the  point 
woald  have  been  reserved. 

(t)  Reg.  V.  Edward  Fox,  Salop.  Sum.  Ass.  1842,  MSS.,  G.  S.  G. 

\h\  Rex  V.  Nibbs,  MS.,  Bayley,  J.,  and  R.  k  M.  G.  G.  R.  25. 

(v)  Stark.  Grim.  Plead.  193. 

ho)  Cooke's  case,  1  Leach  105.     But  see  Reg.  o.  M-Cullej',  2  M.  G.  G.  R.  M,pott,  365. 

(z)  Rex  o.  Johnson,  3  M.  &  S.  540. 
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Where  a  chattel  is  described  by  a  name,  such  description  imports  the  whole  of 
that  chattel,  and  if  it  appear  that  at  the  time  it  was  stolen  it  was  in  pieces,  or  only 
part  of  it  stolen,  it  is  a  variance.  Thus  an  indictment  charging  the  stealing  of  a 
''  brass  furnace''  is  not  supported  by  evidence  of  stealing  the  pieces  of  brass,  into 
which  the  furnace  has  been  broken  iip.(^)  So  where  an  indictment  charged  the 
prisoner  with  stealing  a  ^*  spade,"  and  it  appeared  that  he  only  stole  the  bit  or  flat 
iron  part  of  the  spade,  the  handle  being  off  at  the  time  the  iron  was  stolen,  it  was 
held  a  variance. (z)  Where  articles  of  different  kinds  are  mixed  together,  as  oats, 
beans,  and  chaff,  the  indictment  should  describe  it  as  a  ''  certain  mixture  consisting 
of  one  bushel  of  oat<«,  &c."  The  prisoner  was  indicted  for  stealing  '^  one  bushel  of 
oats,  one  bushel  of  chaff,  and  one  bushel  of  beans,  of  the  goods  and  chattels  of  A. 
B.,  then  and  there  found ;"  and  the  proof  was,  that  these  articles,  at  the  time  of 
the  felonious  taking,  were  mixed  together;  Bayley,  J.,  held  that  the  articles  ought 
to  have  been  described  as  mixed  thus,  ^^^  a  certain  mixture  consisting  of  one  bushel, 
&c.,'*  and  directed  an  acquittal  on  the  count.(a) 

An  indictment  for  stealing  £10  in  moneys  numbered  was  not  sufficient  formerly ; 
but  some  of  the  pieces  of  which  that  money  consisted  must  have  been  specified. 
Upon  an  indictment  for  breaking  and  entering  a  dwelling-house,  and  stealing  therein 
£1 0  in  moneys  numbered,  and  a  pair  of  stockings,  the  prisoner  was  found  guilty  of 
stealing  the  £10  only;  and  upon  the  point  being  reserved,  a  majority  of  the  judges 
held  the  description  to  be  insu&cient,  and  the  judgment  was  arrested.(&) 

The  indictment  alibied  that  the  prisoner  stole  in  the  dwelling-house  of  the  prose- 
cutors 70  pieces  of  the  current  coin  called  sovereigns ;  140  pieces  of  the  current 
coin  called  half  sovereigns,  and  in  like  manner  500  crowns,  500  half  crowns,  500 
florins,  100  shillings,  and  100  sixpences.  The  prisoner  was  clerk  in  a  bank,  and 
there  was  evidence  from  which  it  might  be  inferred  that  he  had  on  one  day  abstracted 
*^171  ^^^  ^^  money  from  the  bank ;  but  there  was  no  evidence  to  show  the  nature 
-I  of  any  one  piece  of  the  *coin  taken.  It  was  objected  that  there  was  no  evi- 
dence to  show  that  the  prisoner  had  taken  any  particular  description  of  coin,  and 
that  the  jury  could  not  find  him  guilty  of  stealing  either  the  one  or  the  other  in  the 
alternative.  The  learned  judge  told  the  jury  that  if  they  were  satisfied  that  the 
prisoner  had  stolen  a  sum  of  money  from  his  employers,  consisting  of  some  of  the 
coins  mentioned  in  the  indictment,  although  they  could  not  say  which,  they  should 
find  him  guilty,  which  they  did;  and,  upon  a  case  reserved,  upon  the  question 
whether  this  direction  was  correct,  four  of  the  judges(c)  were  of  opinion  that  tbe 
direction  was  wrong,  and  their  opinion  was  thus  delivered  by  Alderson  B:  ''The 
count,  including  all  the  species  of  coin,  must  be  treated  exactly  as  if  it  was  a  set  of 
counts,  each  charging  one  species  alone.  And  if  so,  we  think  it  clear  that  the  jury 
could  not  find  a  man  guilty,  unless  they  could  say  affirmatively  that  he  was  guilty 
of  stealing  some  definite  thing  described  in  one  of  the  counts.  And  the  same  rule 
must,  we  think^  ^PP^J  ^^  ^^^J  ^^  ^^^  included  in  one  count.  Suppose  a  conviction 
under  this  charge  [to  the  jury],  and  a  subsequent  indictment  for  stealing  sovereigns : 
how  is  the  prisoner  to  plead  and  prove  that  he  has  been  before  convicted  of  that 
offence  ?  All  the  proof  he  could  then  give,  if  this  verdict  stand,  would  be  either 
that  he  has  been  convicted  of  stealing  sovereigns,  or  half  sovereigns,  or  crowns,  or 
some  other  species  of  coin.((f)     We  think  this  cannot  be  just  to  a  prisoner.    On 

(y)  Rex  V.  Halloway,  1  0.  &  P.  127  (12  E.  C.  L.  R.),  HuUock,  B. 

[z)  Rex  V.  Stiles,  Gloucester  Sum.  Ass.  1833,  Gurney,  B.,  MS.,  0   S.  G. 

(a)  Rex  V.  Kettle,  3  Chitt.  Or.  L.  947  a.  On  this  case  being  cited  in  Reg.  v.  Bond,  I 
Den.  G.  G.  517,  Alderson,  B.,  said,  ^^  T  should  question  the  correctness  of  that  ruling  if  it 
came  before  me.  A  chemical  mixture  would  make  a  total  alteration  in  each  article,  and 
therefore  no  one  would  remain  what  it  was  before  the  mixture  took  place :  but  there  the 
mixture  was  merely  mechanical."  But,  with  all  deference,  what  does  it  signify  whether 
the  mixture  be  mechanical  or  chemical,  where  the  result  is  a  mixture  which  is  hardly 
capable  of  being  divided  into  its  separate  ingredients,  and  where  the  specification  of  it  as 
a  mixture  correctly  describes  the  actual  state  at  the  time  of  asportation,  and  the  descrip- 
tion by  such  a  quantity  of  each  of  its  ingredients  is  calculated  to  mislead? 

(b)  Rex  V.  Fry,  MS.,  Bayley,  J.,  and  R.  &  R.  482. 

(c)  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J.,  and  Cresswell,  J. 

(d)  This  rests  on  a  misapprehension.  The  charge  to  the  jury  never  appears  on  the 
record,  and  the  verdict,  as  taken  in  this  case,  was  a  general  verdict  of  guilty,  which,  on 
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the  other  hand,  if  be  has  been  convicted  of  tbe  definite  crime  of  stealing  sovereigns, 
and  acquitted  of  tbe  rest  of  tbe  ebarge,  be  has  his  future  defence  eitber  on  the  plea 
oiautrifaU  (icquit  or  autrefois  conoict,  as  to  tbe  whole  charge  in  this  indictment. 
But  on  this  charge  [^to  the  jury]  and  tbe  verdict  found  thereon,  it  is  impossible  to 
say  whether  be  is  convicted  or  acquitted  of  any  particular  portion  of  this  count  or 
not.  He  is  certainly  not  convicted  of  tbe  whole.  Tbe  fact  that  in  embezzlement 
an  Act  of  Parliament  was  found  necessary,  seems  to  us  strongly  to  show  what  but 
for  that  Act  was  tbe  universal  law  on  this  subject,  according  to  the  text  books  and 
previous  deci6ion8."(e) 

It  is  said  to  have  been  formerly  tbe  practice,  upon  all  ^indictments  for  r^oio 
stealing  notes  or  other  written  securities,  to  set  out  the  notes  or  other  securi-  ^ 
ties  at  full  length ;(/)  but  it  bas  been  long  settled  tbat  they  may  be  described  in  a 
general  manner,  and  need  not  be  set  out  verbatiin.{ff)  But  still  the  indictment 
must  follow  some  of  the  descriptions  of  property  as  given  in  the  statute ;  so  tbat 
where  a  prisoner  was  charged  with  stealing  "  a  certain  note  commonly  called  a  bank- 
note," of  the  value,  &o.,  and  convicted,  an  objection  which  was  taken  to  this  descrip- 
tion of  the  note  was  referred  to  the  judges,  who  all  beld  tbe  indictment  ill  laid ;  as, 
in  describing  the  property  stolen  to  be  a  ^^  note  commauh/  called  a  bank-notCy"  it  did 
not  follow  any  of  the  descriptions  of  property  in  tbe  statute,  and  that  tbe  addition 
*^ commonly  called  a  bank-note''  did  not  aid  such  original  wrong  description. (A) 
Bat  if  the  indictment  describe  tbe  instrument  in  tbe  words  of  tbe  statute  creating 
the  offence,  it  is  sufficient.  Tbe  prisoner  was  indicted  for  stealing  a  note  of  tbe 
Bank  of  England  out  pf  a  letter,  which  note  was  described  as  *^  a  bank-note  "  in 
every  count,  and  it  was  objected  that  tbe  description  was  insufficient,  and  tbe  pre- 
ceding case  was  relied  upon ;  Taunton,  J.,  ''  There,  tbe  only  substantial  averment 
WIS  that  it  was 'a  certain  note;'  tbat  was  tbe  only  description.  It  might  have 
been  a  note  of  invitation.  Tbe  words  ^  bank-note '  followed  the  words  ^  commonly 
<^led,'  tbat  is  like  ^  to  wit,'  which  will  not  remedy  an  imperfect  previous  aver- 
ment It  is  sufficient  to  describe  the  offence  in  tbe  words  of  the  statute.  If  this, 
had  been  a  banker's  promissory-note,  it  must  have  been  averred  to  be  for  tbe  pay- 
ment of  money ;  but  I  do  not  think  that  is  necessary  in  tbis  case."(t) 

W-here  an  indictment  charged  tbe  stealing  of  ^^  one  bank-note  for  tbe  payment  of 
£10  and  of  tbe  value  of  £10,"  and  tbe  note  was  a  £5  note;  Maule,  J.,  beld  tbe 
variance  &tal ;  on  the  ground  tbat  the  averment  of  the  value  was  material.^* ) 

the  record,  woald  be  entered  as  a  verdict  of  stealing  all  the  moneys  charged  in  the  in- 
dictment; on  a  plea  of  autrefois  conv'ctj  the  record  so  drawn  up  would  protect  the  prisoner 
from  every  larceny  of  which  he  was  so  convicted,  and  of  course  from  a  larceny  of  70 
sovereigns. 

{e)  Reg.  9.  Bond,  1  Den.  G.  G.  517,  Erie,  J.,  dissentiente.  This  decision  was  right,  Ist, 
On  tbe  ground  that  the  jury  could  not  convict  on  this  indictment^  unless  there  was  proof  of 
some  specific  coin  stolen  ;  2dly.  On  the  ground  that  evidence  of  stealing  one  article  does 
not  warrant  a  verdict  of  guilty  of  stealing  several  articles ;  3dly.  On  the  ground  that  the 
evidence  at  most  only  proved  stealing  £70,  and  the  direction  to  tbe  jury  and  the  verdict  was 
{Toilty  of  stealing  not  only  70  sovereigns,  bnt  all  the  other  money  mentioned  in  the  in- 
dictment. And  as  the  indictment  was  for  stealing  in  a  dwelling-house,  the  amount  up  to 
£5  was  material ;  which  raises  4thly,  the  objection  tbat  tbe  jury  were  directed  to  convict 
if  they  were  satisfied  that  the  prisoner  stole  ^'some  of  the  coins,"  which  might  be  less 
than  £5.  In  Reg.  v.  Sharp,  2  Goz  G.  G.  181,  where  the  indictment  charged  the  stealing 
of  ninety-two  pennies  and  twenty-four  halfpence,  and  the  prosecutor  was  not  certain 
whether  the  coin  was  in  pennies  or  halfpence  ;  Rolfe,  B.,  held  that  if  there  was  certainty 
that  any  one  of  either  description  of  coin  had  been  taken,  it  would  be  sufficient:  but  his 
lordship  recommended  that  in  future  so  many  << pieces  of  copper  coin,"  or  ''copper 
money"  of  the  value  of,  kc^  should  be  stated. 

(/)  3  M.  &  S.  641. 

(g)  2  East  P.  G.  c.  16,  s.  159,  p.  777  ;  Milnes's  case,  2  East  P.  0.  c.  16,  s.  37,  p.  602 ; 
Johnson's  case,  2  Leach  1103,  note  (a)  ;  Stark.^Grim.  Plead.  454,  note  (k), 

(h)  Craven's  case,  2  East  P.  G.  c.  16,  s.  37,  p.  601,  602  ;  R.  &  R.  14. 

(i)  Rex  o.  Newman,  Gloucester  Spr.  Ass.  1832,  MS.,  G.  S.  G.  The  indictment  was  on 
the  52  Geo.  3,  c.  143,  s.  2,  the  words  of  which  are  "  any  bank-note,  bank-post-bill,"  &c. 
In  Rex  V,  Johnson,  tn/ra,  the  judges  seemed  clearly  of  opinion  that  the  words  ''  for  the 
payment  of  divers  sums  of  money  "  were  necessary.     G.  S.  G. 

(/)  l^eg*  V.  Jones,  1  Gox  C.  G.  105.  Probably  the  ground  was  because  the  note  was 
alleged  to  be  for  the  payment  of  £10,  which  is  a  descriptive  averment  of  the  note  itself. 
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Ad  indictment  for  stealing  a  promissory-note  is  good  which  describes  it  as  ^*  one 
promissory-note  for  the  payment  of  five  guinea8."(^) 

The  necessary  description  of  a  bank-note  underwent  considerable  discussion  in  the 
case  of  an  indictment  upon  the  Embenling  Act,  39  Geo.  3,  c.  85  (now  repealed). 
The  indictment  charged  the  prisoner  with  embezzling  ''  divers,  to  wit,  nine  bank- 
notes for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a  certain 
sum  of  money,  to  wit,  the  sum  of  £9  of  lawful  money  of  Great  Britain,  and  of  the 
value  of  £9  of  like  lawful  money ;"  and,  upon  error  to  reverse  the  judgment,  it  was 
objected  that  none  of  the  cases  had  determined  that  such  an  indictment  containing 
no  description  of  any  particular  note  whatever  was  sufficient ;  but  the  Court  held 
^o.Q-,  that  this  was  a  sufficient  description.  Lord  *Kllen borough,  0.  J.,  said,  that 
'  he  considered  that  after  the  statute  had  made  bank-notes  the  subject  of 
larceny,  they  might  be  described  in  the  same  manner  as  other  things  which  have 
an  intriDsic  value,  that  is,  by  any  description  applicable  to  them  as  a  chattel ;  that 
to  describe  them  as  bank  notes  for  the  payment  of  money  seemed  to  be  a  larger 
des«!ription  than  the  statute  strictly  required  ;  and  that  the  indictment  in  question 
had  set  forth  number,  value,  and  species,  (bank-note  being  the  species,  the  value 
£9,  and  the  number  nine),  and  thereby  complied  with  the  strict  and  technical  rule 
of  law.  Le  Blanc,  J.,  said,  **  Where  a  specific  thing  is  made  the  subject  of  lar- 
ceny, it  is  only  necessary  to  describe  it  as  such  specific  thing,  it  being  a  species  of 
thing  that  is  the  subject  of  larceny.  For  instance,  it  is  not  necessary,  in  charging 
a  larceny  of  sheep,  to  describe  it  either  as  a  wether,  ewe,  or  lamb ;  yet  it  cannot  be 
doubted,  if  such  an  argument  cunld  prevail,  that  it  would  be  of  advantage  to  the 
prisoner  that  it  should  be  described  more  particularly;  because  if  it  were,  and  the 
prosecutor,  in  such  case,  should  fail  to  prove  it  to  be  of  that  particular  description, 
the  prisoner  would  thereupon  be  entitled  to  an  acquittal.  So  also  it  may  be  said  of 
bank-notes ;  it  is  not  necessary  to  describe  a  bank-note  particularly,  as  a  bank-note 
for  the  payment  of  £1,  £5,  or  £20,  because  for  whatsoever  sum  it  may  be  payable 
it  is  still  a  bank-note.  In  like  manner,  in  an  indictment  for  stealing  a  handker- 
chief, it  is  not  necessary  to  describe. it  as  a  handkerchief  of  any  specific  make  or 
materials,  as  that  it  is  silk,  linen,  or  any  other  particular  quality.  The  argument 
upon  this  part  of  the  case  has  arisen  from  the  practice  that  has  prevailed  of  de- 
scribing the  particular  sum  for  which  the  note  is  payable,  and  that  the  money 
secured  thereby  is  unsatisfied.  But  the  answer  to  such  an  argument  is  this,  that 
whether  it  be  payable  for  one  sum  or  for  another  it  is  equally  a  bank-note,  and  a 
bank-note  is  the  subject  of  larceny.  Therefore,  this  is  not  a  good  objection,  that 
the  bank-note  is  not  sufficiently  set  out.  No  further  description  is  necessary  than 
is  required  for  other  chattels,  which  are  the  subject  of  larceny ;  and  under  the  gen- 
eral name  of  bank-note,  the  particular  species,  if  the  sum  for  which  the  nc^  is  pay- 
able can  be  said  to  constitute  a  species,  may  be  proved."(/) 

it  was  holden  that  where  the  thing  stolen  was  described  as  *'a  bank -post-bill," 
and  was  nut  set  out,  the  Court  could  not  take  judicial  notice  that  it  was  a  promis- 
sory-note, or  that  it  was  such  an  instrument  as  under  the  2  Geo.  2,  c.  25,  might  be 
the  subject  of  larceny,  though  it  were  described  as  made  for  the  payment  of 
money,  (m) 

It  appears  to  have  been  determined,  that  notes,  bills,  &c.,  within  the  2  Geo.  2; 
c.  25,  now  repealed,  should  be  laid  to  be  the  property  of  A.  B..  and  ought  not  to 
be  described  as  chattels;  but  it  was  also  holden,  that  upon  an  indictment  which 
laid  them  to  be  'Hhe  property  and  chattels  of  S.  S./'  the  word  chattels  might  be 
rejected  as  surplusage. (n) 

*^*20         *  Where  shillings  were  described  as  "two  pieces  of  the  current  coin  of  this 
-^   realm  called  shillings,  of  the  value  of  two  shillings,  of  the  goods  and  chat- 
tels of  S.  Fitch,"  it  was  held  that  the  indictment  was  inaccurate,  a  smoney  does  not 


{k)  Milnes's  case,  2  East  P.  C.  c.  16,  a.  37,  p.  602. 

(/)  Rex  V.  JobnsoD,  3  M.  &  S.  540,  662,  5,'>3. 

(m)  Rex  V.  Ghard,  R.  &  R.  488.  Bank-post-bille  were  not  in  oee  antil  two  years  after 
the  2  Geo.  2,  c.  25,  had  passed,  ante^  p.  276.  A  bank-post-bill  cannot  be  described  as  a 
bill  of  exchange  :  Moor's  case,  1  Lew.  90. 

(ft)  Rex  V.  Sadi,  2  East  P.  G.  c.  16,  s.  37,  p.  601. 
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fall  within  the  legal  technical  definition  of  goods  and  chattels ;  but  that  the  words 
"  of  the  goods  and  chattels*'  ought  to  be  rejected  as  surplusage,  and  then  the 
charge  in  the  indictment  sufficiently  alleged  that  the  coin  was  the  property  of  S. 
Fitch.(o)  So  where  a  cheek  was  described  as  '*  a  check  for  the  sum  of  £14  6«.  8c?. 
of  the  moneys  of"  W.  Willis,  it  was  held  that  the  indictment  might  be  read  as  if 
the  words  ^'  of  the  moneys''  were  not  there,  and  then  it  was  sufficient. (/>) 

We  have  seen  that  re-issuable  notes,  which  are  stolen  on  their  way  from  the 
bank  in  LondoB,  at  which  they  have  been  paid,  to  the  bankers  in  the  country  to  be 
re-isBQcd,  may  be  described  as  so  many  pieces  of  paper  stamped  with  stamps.Cg) 
And  that  such  re-issuabie  notes,  if  they  cannot  properly  be  described  as  ^^  valuable 
securities,"  may  be  well  laid  as  goods  and  chattels. (r)  And  that  the  halves  of 
oouotry  bank-notes  may  also  be  described  as  goods  and  chattels  («)  An  indictment 
is  good  which  charges  the  stealing  of  a  certain  valuable  security  (to  wit)  a  check 
of  the  value  specified  without  stating  the  drawees  to  be  bankers.  An  indictment 
charged  the  prisoner  with  stealing  '^  a  certain  valuable  security,  to  wit,  a  banker's 
check,  drawn  by  J.  W.  Bidewell  for  £37  16«.  Bd.  upon  J.  Mortlock  and  Sons,  and 
payable  to  G.  Mumford  or  bearer,  and  of  the  value  of  £37  I6s.  Sd.,  the  property 
of  the  said  J.  W.  Bidewell;'*  and  the  question  being  reserved  whether  the  check 
was  well  described,  it  not  being  stated  that  J.  Mortlock  and  Sons,  upon  whom  it 
was  drawn,  were  bankers,  the  judges  unanimously  held  that  the  indictment  was 
good.(0  A  stamped  receipt  may  be  described  as  "  one  piece  of  paper  stamped 
with  a  certain  stamp  denoting  the  payment  of  a  duty  to  our  said  Lady  the  Queen 
of  sixpence,  of  the  property,  goods  and  chattels  of  A.  B ,"  or  as  ^*  one  piece  of 
paper  of  the  value  of  one  penny."(i»)  So  a  memorandum  of  a  sum  of  money  due 
to  the  prosecutor  may  be  described  as  "  one  piece  of  writing  paper,  of  the  value  of 
one  penny,  one  other  piece  of  paper  of  the  value  of  one  penny,  and  one  written 
nieniorandnm  of  the  value  of  one  penny,  of  the  goods  and  chattels  of  J.  A."(t;) 
So  coalmeters'  printed  certificates,  before  they  are  signed  and  filled  up,  may  be  de- 
scribed as  *<  pieces  of  paper.(to)  So  a  check  which  has  been  paid  may  be  described 
as  a  piece  of  p»per."(a;) 

If  an  instrument  be  both  an  order  and  warrant  for  the  payment  of  money  it  may 
well  be  described  as  a  warrant  and  order.  In  a  case  fully  stated  at  a  former  page, 
one  objection  taken  was,  that  the  ^indictment  was  uncertain,  as  the  second  r^^ooi 
aad  third  counts  were  for  stealing  four  warrants  and  orders  (not  saying  how  '- 
many  orders)  for  the  payment  of  the  sum  of  £5  each.  But  the  judges  were  of 
opinion  that  the  instrument  was  both  a  warrant  and  order,  and,  therefore,  the  counts 
of  the  indictment  were  not  uncertain  (^) 

But  many  of  the  difficulties  which  occurred  in  the  preceding  cases  are  got  rid  of 
by  the  14  &  15  Vict.  o.  100,  which  enacts  by  sec.  5,  that  "  in  any  indictment  for 
[forging,  uttering],  stealing,  embezsling,  destroying,  or  concealing,  or  for  obtaining 
bj  &l8e  pretences,  any  instrument,  it  shall  be  sufficient  to  describe  such  instrument 
bj  any  name  or  designation  by  which  the  same  may  be  usually  known,  or  by  the 
purport  thereof,  without  setting  out  any  copy  or  fac-simile  thereof,  or  otherwise  de* 
scribing  the  same  or  the  value  thereof."(2) 

Sec.  7.  "In  all  other  cases  wherever  it  shall  be  necessary  to  make  any  averment 
in  any  indictment  as  to  any  instrument,  whether  the  same  consists  wholly  or  in  part 
of  writing,  print,  or  figures,  it  shall  be  sufficient  to  describe  such  instrument  by  any 

(o)  Reg.  r.  Radley,  1  Den.  0.  C.  450 ;  2  C.  &  K.  974  (61  E.  C.  L.  R.). 
(p)  Reg.  V,  Godfrey,  D.  k  B.  C.  0.  426. 
Iq)  Clarke's  caae,  R.  A;  R.  181,  ante,  p.  269. 
(r)  Rex  V.  Vyse,  R.  k  M.  G.  C.  R.  218,  ante^  p.  270. 

(«)  Rex  9.  Mead,  4  0.  &  P.  635  (19  E.  C.  L.  R.),  anU,  p.  269  ;  Reg.  v.  Jones,   1   Den.  G. 
C.  551. 
(0  Reg.  9.  Heath,  2  Moo.  G.  G.  R.  33. 

(yj  Reg.  V.  Rodway,  9  G.  &  P.  784  (38  E.  C.  L.  R.),  ante,  p.  224. 
(v)  Rex  o.  Bingley,  5  G.  &  P.  602  (24  E.  G.  L.  R.),  Ourney,  B. 
(v)  Reg.  V.  MorriB,  9  G.  &  P.  349  (38  E.  G.  L.  R.).     See  this  case,  poet 
(z)  Reg.  9.  Watta,  2  Den.  G   G.  14.    See  this  cMe, pott, 
(y)  Reg.  9.  Gilchrist,  2  Moo.  G.  G.  233,  ante,  p.  273. 
{z)  The  words  between  brackets  are  repealed  by  the  24  k  26  Vict.  c.  95. 


821  Op  Larceny. — Indictment.  [book  iv. 

Dame  or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  any  copy  or  fac-simile  of  the  whde  or  any  part  thereof." 

Sec.  18.  ^'  In  every  indictment  in  which  it  shall  be  necessary  to  make  any  aver* 
ment  as  to  any  money  or  any  note  of  the  Bank  of  England  or  any  other  bank  it 
shall  be  sufficient  to  describe  such  money  or  bank-note  simply  as  money,  without 
specifying  any  particular  coin  or  bank-note;  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained  by  proof  of  any  amount  of  coin  or 
of  any  bank-note,  although  the  particular  species  of  coin  of  which  such  amount  was 
composed,  or  the  particular  nature  of  the  bank-note,  shall  not  be  proved,  and  in 
cases  of  embezzlement  and  obtaining  money  or  bank-notes  by  &lse  pretences,  by 
proof  that  the  offender  embezzled  or  obtained  any  piece  of  coin  or  any  bank-note,  or 
any  portion  of  the  value  thereof,  although  such  piece  of  coin  or  bank-note  may  have 
been  delivered  to  him  in  order  that  some  part  of  the  value  thereof  should  be  returned 
to  the  party  delivering  the  same,  or  to  any  other  person,  and  such  part  shall  have 
been  returned  accordingly.''  ^ 

Sec.  30.  <^  In  the  construction  of  this  Act  the  word  '  indictment'  shall  be  under- 
stood to  include  ^  information/  ^  inquisition/  and  ^  presentment,'  as  well  as  indict- 
ment, and  also  any  ^  plea,'  '  replication,'  dr  other  pleading,  and  any  nisi  prius  record ', 
and  the  terms  *  finding  of  the  indictment '  shall  be  understood  to  include  '  the  taking 
of  an  inquisition,'  *  the  exhibiting  of  an  information,'  aud  '  the  making  a  present- 
ment ;'  and  wherever  in  this  Act,  in  describing  or  referring  to  any  person  or  party, 
matter  or  thing,  any  word  importing  the  singular  number  or  masculine  gender  is 
used,  the  same  shall  be  imde^stood  to  include  and  shall  be  applied  to  several  persons 
and  parties  as  well  as  one  person  or  party,  and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  and  several  matters  and  things  as  well  as  one  matter 
:irn29-]  or  thing ;  and  the  word  ^  property '  shall  be  understood  *to  include  goods, 
*'-'  chattels,  money,  valuable  securities,  and  every  other  matter  or  things  whether 
real  or  personal,  upon  or  with  respect  to  which  any  offence  may  be  committed." 

Upon  an  indictment  for  stealing  £9ft  in  money  it  appeared  that  the  National 
Provincial  Bank  of  England  at  Boston  sent  in  a  letter  by  the  post  to  the  manager 
of  the  same  bank  at  Wisbech  nineteen  £5  notes  of  the  said  bank,  issued  at  Wisbech, 
which  had  been  paid  into  the  branch  bank  at  Boston.  The  bank  do  not  reissue  at 
one  branch  notes  originally  issued  at  another  branch,  but  transmit  them  to  the 
place  where  they  were  originally  issued,  to  be  there  reissued  or  otherwise  disposed 
of.  The  prisoner  was  a  clerk  in  the  bank  at  Wisbech,  and  it  was  his  duty  to 
receive  at  the  post-office  at  Wisbech  all  letters  addressed  to  the  bank  there,  and  on 
the  day  the  letter  with  the  notes  should  have  arrived  he  received  the  letters  as  usual 
at  the  post  office,  but  never  delivered  the  letter  in  question,  and  disposed  of  the 
notes.  It  was  objected,  that  as  the  notes  were  not  at  the  time  in  circulation  for 
value,  but  were  in  the  hands  of  the  bankers  themselves,  or  in  the  course  of  trans- 
mission from  one  bank  to  the  other,  they  were  not  in  fact  bank-notes,  and  therefore 
could  not  be  described  in  an  indictment  as  money  under  the  14  &  15  Vict.  c.  100, 
s.  18 ;  but,  upon  a  case  reserved,  it  was  held  that  the  notes  were  properly  descdbed 
as  money,  (a) 

Before  the  7  &  8  Geo.  4,  c.  29,  s.  5,  which  abolished  the  distinction  between 
grand  and  petty  larceny,  it  was  holden  that  an  indictment  for  stealing  a  sheep  or  any 
other  cattle,  must  ascribe  to  it  some  value,  as,  unless  the  value  exceeded  12</.,  it 
would  not  be  a  capital  offence.  Thus,  where  the  prisoner  had  been  convicted  of 
stealing  a  cow,  a  case  was  reserved,  on  the  ground  that  no  price  or  value  was  ascribed 
to  the  cow,  in  the  indictment ;  and  a  majority  of  the  judges  held,  that  though  the 
statute  in  terms  made  the  stealing  any  sheep,  cow,  &c.,  felony  without  clergy,  yet 
it  ought,  in  construction  and  by  analogy  to  the  statute  which  took  away  clergy,  to 
be  confined  to  what  exceeded  the  value  of  12J.,  aud  therefore  that  a  capiul  sentence 
could  not  be  passed. (6) 

An  indictment  for  stealing  a  dead  animal  should  state  that  it  was  dead ;  for  upon 
a  general  statement  that  a  party  stole  the  animal,  it  is  to  be  intended  that  he  stole 

(a)  Reg.  v.  West,  D.  k  B.  G.  G.  109 ;  decided  on  the  authority  of  Rex  v.  Ranson,  E.  4fc  R* 
232,  anUj  p.  274. 

(b)  Rex  V.  Peel,  MS.,  Bayley,  J.,  and  R.  k  R.  407 ;  and  Pearles's  case,  poit. 
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it  aliye.(c)  And  d  fortiori^  upon  an  indictment  for  stealing  a  live  animal,  evidence 
of  stealing  a  dead  one  is  insufficient.  Thus,  upon  an  indictment  for  stealing  live 
tame  turkeys,  if  the  evidenoe  is  that  they  were  dead  when  stolen,  the  indictment  will 
not  he  supported.  The  prisoners  stole  four  live  tame  turkeys  in  Cambridgeshire ; 
killed  them  there,  and  carried  them  dead  into  Hertfordshire.  They  were  indicted 
in  Hertfordshire  for  stealing  four  live  tame  turkeys ;  and  upon  a  case  reserved,  the 
judges  held  that  the  word  live  in  the  description  could  not  be  rejected  as  surplusage, 
and  that  as  the  prisoners  *had  not  the  turkeys  in  a  live  state  in  Hertford-  r:|eq2q 
shire,  the  charge,  as  laid,  was  not  proved,  and  that,  the  conviction  was  ^ 
wrong.(c) 

So  it  has  been  held  upon  indictment  for  sheep-stealing  that  a  removal  whilst  the 
sheep  is  alive  is  essential  to  constitute  the  offence.(/) 

But  where  an  animal  has  the  same  appellation,  whether  it  be  alive  or  dead,  and  it 
makes  no  difference  as  to  the  offence,  whether  it  were  alive  or  dead ;  and  the  indict- 
ment uses  such  appeyation.  it  is  no  variance  if  the  animal  was  dead  at  the  time  the 
offence  was  committed.  The  prisoner  was  indicted  for  receiving  a  lamb  knowing 
the  same  to  have  been  stolen,  and  the  lamb  had  been  killed  before  it  was  received ; 
upon  a  case  reserved,  the  judges  all  agreed  that  the  conviction  was  good,  as  it  was 
immaterial  as  to  the  prisoner*8  offence  whether  the  lamb  was  alive  or  dead,  his  offence 
and  the  punishment  for  it  being  in  both  cases  the  same.(^) 

The  offence  of  larceny  is  transitory  and  not  local,  it  ib  therefore  immaterial 
whether  there  be  any  such  paritjh  in  the  county  as  that  laid  in  the  indictment.  On 
an  indictment  for  larceny  ^*at  the  parish  of  Hales  Owen  in  the  county  of  Worcester" 
it  appeared  that  the  parish  of  Hales  Owen  is  partly  in  Worcestershire,  and  partly  in 
Shropshire ;  and  it  was  held  that  the  indictment  was  sufficient. (A) 

And  now  by  the  14  &  15  Vict.  c.  100,  s.  23,  ^^  it  shall  not  be  necessary  to  state 
any  venue  in  the  body  of  any  indictment,(t)  but  the  county,  city,  or  other  jurisdic- 
tion named  in  the  margin  thereof  shall  be  taKen  to  be  the  venue  for  all  the  facts  stated 
in  the  body  of  such  indictment ;  provided  that  iq  cases  where  local  description  is  or 
hereafter  shall  be  required,  such  local  description  shall  be  given  in  the  body  of  the 
indictment  \  and  provided  also,  that  where  an  indictment  for  an  offence  committed  in 
the  county  of  any  city  or  town  corporate  shall  be  preferred  at  the  assizes  of  the 
adjoining  county,  such  county  of  the  city  or  town  shall  be  deemed  the  venue,  and 
may  either  be  stated  in  the  margin  of  the  indictment,  with  or  without  the  name  of 
the  county  in  which  the  offender  is  to  be  tried,  or  be  stated  in  the  body  of  the 
indictment  by  way  of  venue."(y ) 

(c)  By  Holrojd,  J.,  in  Rex  v.  Edwards,  MS.,  Baylej,  J.,  and  R.  k  R.  497.  In  Rex  v.  Hal- 
loway,  I  G.  &  P.  128  (12  E.  G.  L.  R.),  Hnllock,  B.,  held  that  an  indictment  for  stealing 
'*  two  turkejB "  was  not  supported  by  evidence  of  stealing  two  dead  turkeys,  as  '^  two 
tnrkejs"  mast  be  taken  to  mean  live  turkeys;  bat  this  case  seems  overraled  by  Rex  v. 
Pnckering, />o«r,  p  323.     G.  S.  G. 

ie)  Rex  V.  Edwards,  R.  k  R.  497.' 

(/)  Rex  V.  Williams,  R.  k  M.  G.  G.  R.  107.     See  this  ca8e,;?o«f,  p.  362. 

(g)  Rex  o.  Pnckering,  R.  k  M.  G.  G.  R.  242. 

(h)  Rex  p.  Perkins,  4  G.  A  P.  363  (19  E.  G.  L.  R.).  See  Rex  v.  Woodward,  R.  k  M.  0. 
C.  R.  323,  where  there  was  no  such  parish  as  that  laid  in  an  Indictment  for  burning  a 
stack  of  beans,  and  it  was  held  immaterial.  If,  however,  the  offence  were  local,  as  bur- 
glary, honse-breaking,  &c.,  a  variance  in  the  name  of  the  parish  would  be  fatal :  or  if  it 
turned  oat  to  be  part  in  and  part  oat  of  the  connty,  where  it  was  described  in  the  asual 
way,  as  the  parish  of  A.,  in  the  connty  of  B. :  Reg.  t;.  Brookes,  G.  k  M.  543  (41  E.  G.  L.  R.) ; 
Reg.  V.  Jackson,  MSS.,  G.  S.  G.,  ante^  p.  49. 

fi)  See  sec.  30,  an/e,  p.  321. 

(/)  Before  this  enactment,  a  count  for  misdemeanor  containing  no  statement  of  venue, 
either  by  reference  or  otherwise,  was  bad  at  common  law,  after  verdict,  though  a  venue 
▼ere  stated  in  the  margin  in  the  usual  way ;  for  the  statement  in  the  margin  only  implied 
that  the  indictment  was  fonnd  by  a  grand  jury  of  the  county  named :  Reg.  v.  O'Gonnor, 
5  Q.  B.  16  (48  B  G.  L.  R.).  But  since  this  section  such  a  count  is  good.  And  such  a 
defect  was  not  cared  by  the  7  Geo.  4,  c.  64,  s.  20,  because  it  did  not  appear  that  the  court 
had  jurisdiction  over  the  offence,  for  the  word  jurisdiction  in  that  section  meant  local 
jurisdiction,  and  not  jurisdiction  with  reference  to  the  charge:  Ibid.  But  the  words  on 
which  this  point  turned  are  omitted  in  the  14  k  15  Vict.  c.  100,  s.  24.  See  infra  (w), 
p.  326. 
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*Wfaere  an  indictment  upon  the  2  Geo.  2,  c.  25  (now  repealed),  stated  the 


offence  to  have  been  committed  against  the  form  of  the  statute,  and  not  of 
the  statutes,  it  was  objected  to,  on  the  ground  of  the  2  Geo.  2,  c.  25,  having  once 
expired,  and  bein«jr  revived  by  the  9  Geo.  2,  o.  18.  It  became  unnecessary  for  the 
judges  to  give  any  opinion  on  this  objection,  another  point  having  been  reserved  for 
their  consideration ;  but  those  judges  who  adverted  to  it  thought  the  form  of  the 
indictment  good,  and  that  the  re-enacting  statute  was  the  only  statute  in  force 
against  the  offence  ](k)  and  in  a  subsequent  case,  an  indictment  for  stealing  bank- 
notes against  the  form  of  the  statute  was  ruled  to  be  good.(^ 

An  indictment  for  a  common  law  felony  must  have  contained  a  contra  pacetn,  and 
BO  must  an  indictment  for  stealing  articles,  the  stealing  of  which  was  made  felony 
by  statute ;  and  laying  the  offence  to  have  been  against  the  form  of  the  statute 
would  not  supply  the  defect.  An  indictment  was  for  stealing  bank-notes  against  the 
form  of  the  statute,  but  it  was  not  laid  to  be  against  the  peace,  &c.,  and,  after  con- 
viction, the  judges  held  the  indictment  bad.(m) 

But  objections  of  this  kind  will  not  now  avail.  The  7  Geo.  4,  c.  64,  s.  20,(n) 
professing  to  have  for  its  object  that  the  punishment  of  offenders  might  be  less 
frequently  interrupted  in  consequence  of  technical  niceties,  enacted  ''that  no  judg- 
ment upon  any  indictment  or  information  for  any  felony  or  misdemeanor,  whether 
after  verdict  or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or 
reversed,''  upon  certain  grounds,  which  are  all  repeated  in  the  14  A;  15  Yict.  c.  100, 
s.  24.  tjnfortunately,  however,  that  clause  did  not  prevent  those  defects  from  beiog 
available  on  demurrer;  but  this  mischief  is  now  remedied  by  the  section  just  men- 
tioned, under  which  these  defects  are  no  longer  available  in  any  stage  of  the 
proceedings.  It  may  be  well,  however,  to  notice  the  decisions  under  the  7  Geo.  4, 
c.  64,  s.  20. 

A  bad  conclusion  of  contra  pacern  is  as  no  contra  pa^em,  and  was  cured  after 
verdict  by  the  7  Geo.  4,  c.  64,  s.  20.  If,  therefore,  an  indictment  for  an  offence 
committed  in  the  reign  of  one  king  concluded  against  the  peace  of  another  king, 
the  error  was  cured  by  that  section.  An  indictment  preferred  in  May,  1832, 
charged  that  the  prisoner  on  the  12th  of  March,  1830,  had  in  his  possession  a  bill 
of  exchange,  and  that  afterwards  to  wit,  on  the  day  and  year  aforesaid,  he  foiged 
an  acceptance  on  the  said  bill  of  exchange,  and  concluded  *'  against  the  peace  of 
our  lord  the  king."  At  the  conclusion  of  the  case  for  the  prosecution,  it  was 
objected  that  inasmuch  as  the  felony  was  committed  in  the  reign  of  the  late  king, 
and  the  indictment  was  not  preferred  till  William  the  Fourth  came  to  the  throne, 
mooni  ^^^  indictment  ought  to  have  ^concluded  ^*  against  the  peace  of  our  lord  the 
-I  late  king;"  but,  upon  a  case  reserved,  the  judges  held  unanimously  that  the 
objection  was  cured  by  the  8tatute.(o) 

But  such  a  conclusion  was  still  bad  upon  demurrer.  An  indictment  alleged  a 
forgery  to  have  been  committed  on  the  3d  of  June  in  the  seventh  year  of  William 
the  Fourth,  but  concluded  "against  the  peace  of  our  lady  the  now  queen,"  and  upon 
demurrer  it  was  held  that  the  indictment  was  bad  for  not  concluding  '^  against  the 
peace  of  the  late  king."(  je>)  And  if  the  indictment  were  good  upon  the  face  of  it, 
but  the  offence  were  provea  to  have  been  committed  in  a  different  reign  from  that 
alleged,  the  prisoner  must  have  been  acquitted.  An  indictment  for  uttering  a 
forged  receipt  charged  the  offence  to  have  been  committed  in  the  first  year  of  the 
reign  of  Queen  Victoria,  and  concluded  "  against  the  peace  of  our  lady  the  now 
queen."  The  uttering  was  in  the  reign  of  William  the  Fourth,  and  it  was  held 
that  the  variance  was  fatal,  because  there  was  a  distinct  averment  that  the  offence 
was  against  the  peace  of  the  now  queen,  and  the  proof  negatived  that  averment ; 

{k)  Phipoe's  case,  1795 ;  2  East  P.  G.  c.  16,  s.  37,  p.  599,  601 ;  ante,  p.  274. 

{I)  Morgan's  case,  2  East  P.  C.  c.  16,  s.  37,  p.  601,  Lawrence,  J.,  conferred  with  Thomson, 
B.,  CD  the  occasion,  who  declared  his  coDcurrence,  considering  the  renving  stitate  as  in 
effect  re-enacting  the  proyisions  of  the  expired  law. 

(m)  Rex  V.  Cook,  MS.,  Bayley,  J.,  and  R.  &  R.  176. 

(n)  This  section,  though  entirely  repealed  by  the  14  t  15  Tict.  c.  100,  s.  23,  is  not  re- 
pealed, and  will  be  found  in  the  appendix,  but  it  is  in  effect  superseded  by  that  section. 

(o)  Rex  V,  Chalmers,  R.  &  M.  C.  C.  R.  352  ;  6  C.  &  P.  331  (24  E.  C.  L.  R.). 

Ip)  ^^S'  ^'  Smith,  2  M.  &  Rob.  109,  tried  March  13,  1838. 
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and  as  the  indictment  was  good  on  the  face  of  it,  the  prisoner  could  not  demur,  and 
therefore,  the  time  to  take  the  objection  was  when  it  appeared  by  the  evidence  at 
what  time  the  offence  was  committed.(9) 

The  entire  omission  of  ^'  against  the  form  of  the  statute"  in  an  indictment  for  an 
offence  created  by  statute,  was  not  cured  by  the  7  Geo.  4,  c.  64,  s.  20.  The  jury 
found  a  prisoner  guilty  on  two  counts  for  larceny  in  stealing  bank-notes,  neither  of 
which  counts  concluded  '^  against  the  form  of  the  statute ;"  and  it  was  objected, 
after  verdict,  that  both  counts  were  bad  in  point  of  law,  as  the  offence  of  stealing  a 
bank-note  was  not  an  offence  at  common  law,  but  was  created  by  statute;  and,  upon 
a  case  reserved,  the  judges  held  the  omission  fatal,  and  not  cured  by  this  section, 
and  the  judgment  was  arrested. (r) 

So  where  an  indictment  against  a  bankrupt  for  fraudulently  concealing  part  of 
his  effects  omitted  the  conclusion  '^  against  the  form  of  the  statute,"  and  it  was 
objected,  in  arrest  of  judgment,  that  it  was  bad  on  account  of  such  omission ;  the 
judges,  upon  a  Ciise  reserved,  held  that  the  omission  was  not  cured  by  that  section, 
and  that  it  was  fatal  to  the  indictment. (s) 

Objections  to  an  indictment  which  fell  within  sec.  20  or  sec.  21  must  have  been 
taken  by  demurrer,  and  it  was  too  late  to  take  them  after  a  plea  of  not  guilty,  though 
before  verdict.  The  case  for  the  prosecution,  on  an  indictment  for  housebreaking, 
and  stealing  money  therein  against  the  form  of  the  statute,  being  closed,  it  was  sub- 
mitted that  the  indictment  ought  to  have  concluded  con fra  ybrmam  statutorum; 
that  the  prisoner  was  in  fact  proceeded  against  under  two  statutes,  the  7  &  8  Geo. 
4,  c.  29,  s.  12,  and  the  3  &  4  Wm.  4,  c.  44,  s.  2.  For  the  prosecution  it  was  urged 
that  the  defect  was  cured  by  sec.  20,  and  that  the  objection  ought  to  have  been 
raised  by  demurrer,  and  it  was  said  that  Parke,  B.,  had  at  a  ^former  assize  r^oog 
ruled  that  no  advantage  could  be  taken  of  any  defect  cured  by  the  20th  and  ^ 
2l8t  sections,  except  by  demurrer.  Alderson,  B.,  ''  I  am  clearly  of  that  opinion, 
and  am  glad  to  find  it  confirmed  by  the  authority  of  my  Brother  Parke.  The  object 
of  the  Legislature,  as  it  is  stated  in  the  preamble,  was  to  discourage  ^  technical 
niceties,  which  interrupt  the  punishment  of  offenders.'  Here  this  objection  is 
indeed  taken  before  verdict,  but  still  too  late,  for  it  should  have  been  taken  by 
demurrer."(i) 

Where  the  venue  in  the  margin  was  *' Yorkshire  being  the  next  adjoining  County 
of  the  Town  and  County  of  Kingston  upon  Hull,"  and  it  was  urged,  in  arrest  of 
judgment,  that  the  proper  description,  was  ^'  The  County  of  the  Town  of  Kingston 
upon  Hull,"  or  '^Town  of  Kingston  upon  Hull  and  County  of  the  same  Town," 
and  that  there  was  no  such  county  as  ^'  County  of  Kingston  upon  Hull ;"  and  it 
was  held  that  the  objectioa  was  cured  by  the  7  Geo.  4,  c.  (54,  s.  20.(u) 

But  now,  by  the  14  and  15  Vict.  c.  100,  s.  24,  ''no  indictment(v)  for  any  offence 
shall  be  held  insufficiient  for  want  of  the  averment  of  any  matter  unnecessary  to  be 
proved,  nor  for  the  omission  of  the  words  '  as  appears  by  the  record,*  or  of  the 
words  'with  force  and  iipms,'  or  of  the  words  ^lurainst  the  peace,'  nor  for  the 
insertion  of  the  words  'agjiinst  the  fi)rm  of  the  statute'  instead  of  'against  the  form 
of  the  statutes,*^  or  vice  versd,  nor  for  that  any  person  mentioned  io  the  indictment 
is  designated  by  a  name  of  office,  or  other  descriptive  appellati<>n,  instead  of  his 
proper  name,  nor  &r  omitting  to  state  the  time  at  which  the  offence  was  committed 

(?)  ^g-  V-  PHnple,  2  M.  &  Rob  2*2.6,  Erskine,  j;. 

(r)  Rex  V.  Pearson,  R.  ft  M  C.  G.  R.  313. 

(t)  Reg  9.  Radcliffe,.  2  Moo.  C.  G.  R.  68 ;  2  Lew.  &7. 

{t)  Reg.  V.  Law,  2  M.  &  Rob.  197,  Alderpon,  B.,  Ls  repotted  to  have  added,  "Even  if  it 
had  been  taken  then,  I  should  have  recommended  the  grand  jury  to  add  the  letter  s  to  the 
word  statute."  See  2  Hawk.  P.  G.  c  25,  s.  98,  wbere  it  is  said  to  be  the  common  practice 
at  this  day,  while  the  grand  jury  who  found  the  bill  is  before  the  court,  to  amend  it  by 
their  consent  in  a  matter  of  lorm,  as  the  name  or  addition  of  a  party.  See  also  Kel.  37. 
So  where  an  indictment  laid  the  offence  in  the  seventh  year  of  our  Sovereign  Lady  Vic- 
toria the  fourth,  Patteson,  J.,  held  the  objection  too  late  after  plea :  Reg.  o.  Bevis,  1  Goz 
G.  G.  27;  Reg.  v.  Ellis,  G.  &  M.  S64  (41  E  G.  L.  R.) ;  Reg.  v.  Fenwick,  2  G.  &  K.  915  (61 
E.  G.  L.  R  ) ;  Broome  v.  Reg.,  12  Q.  B.  834  (64  E  G.  L.  R  ). 

(u)  Reg.  V.  G randy,  2  Gox  G.  G.  357,  Patteson,  J.    See  anUj  p.  323,  note  (/). 

(o)  See  sec.  30,  ante,  p.  321. 
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in  any  case  where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time 
imperfectly,  nor  for  stating  the  offence  to  have  heen  committed  on  a  day  subsequent 
to  the  finding  of  the  indictment,  or  on  an  impossible  day,  or  on  a  day  that  never 
happened,  nor  for  want  of  a  proper  or  perfect  venue,  «or  jf(yr  want  of  a  proper  or 
formal  conchision^  nor  for  want  of  or  imperftctum  in  the  addition  of  any  defendant, 
nor  for  want  of  the  statement  of  the  value  or  price  of  any  matter  or  thing,  or  the 
amount  of  damage,  injury,  or  spoils  in  any  caae  where  the  value  or  price,  or  the 
amount  of  damage,  injury,  or  spoil,  is  not  of  the  essence  of  the  offenreXv}) 
*^271  *Sec.  26.  **  Every  objection  to  any  indiotment(a;)  for  any  formal  defect 
-1  apparent  on  the. face  thereof  shall  be  taken  by  demurrer  or  motion  to  quash 
such  indictment,  before  the  jury  shall  be  sworn,  and  not  afterwards;  and  every  court 
before  which  any  such  objection  shall  be  taken  for  any  formal  defect  may,  if  it  be 
thought  necessary,  cause  the  indictment  to  be  forthwith  amended  in  such  particular 
by  some  officer  of  the  court  or  other  person,  and  thereupon  the  trial  shall  proceed 
as  if  no  such  defect  had  appeared. "(.v) 

An  indictment  for  an  indecent  exposure  of  the  person  in  the  sight  of  A.  and  B., 
and  divers  of  the  liege  subjects  of  the  queen,  concluded  '^  to  the  great  scandal  of 
the  said  liege  subjects,''  &c.,  and  it  was  objected  that  it  was  bad  because  it  did  not 
conclude  ad  commune  nocumentum ;  but  it  was  held,  on  a  case  reserved,  that  the 
14  &  15  Vict.  c.  100,  8.  24,  rendered  that  conclusion  unnecessary. («) 

The  7  Geo.  4,  c.  64,  s.  21,  enacts,  ''that  no  judgment  after  verdict  upon  any 
indictment  or  information  for  any  felony  or  misdemeanor  shall  be  stayed  or  reversed 
for  want  of  a  similiter,  nor  by  reason  that  the  jury  process  has  been  awarded  to  a 
wrong  officer  upon  an  insufficient  suggestion,  nor  for  any  misnomer  or  misdescription 
of  the  officer  returning  such  process,  or  of  any  of  the  jurors,  nor  because  any 
person  has  served  upon  the  jury  who  has  not  been  returned  as  a  juror  by  the  sheriff 
or  other  officer ;  and  that  where  the  offence  charged  has  been  created  by  any  statute, 
or  subjected  to  a  greater  degree  of  punishment,  or  excluded  Irom  the  benefit  of 
clergy  by  any  statute,  the  indictment  or  information  shall  after  verdict  be  held  suffi- 
cient to  warrant  the  punishment  prescribed  by  the  statute,  if  it  describe  the  offence 
in  the  words  of  the  statute.'* 

It  was  held  that  an  indictment  for  false  pretences  must  state  the  property  ob- 
tained to  belong  to  some  person,  and  that,  notwithstanding  the  preceding  section,  it 
was  bad  if  it  omitted  to  do  Bo.(a)  But  where  an  information  for  unlawfully 
receiving  a  certain  sum  of  money  as  a  gift  from  the  Rajah  of  Tan j ore  in  the  East 
Indies,  contrary  to  the  33  Geo.  3,  o.  52,  s.  62,  did  not  allege  the  money  to  be  the 

{w)  The  words  in  italics  are  new ;  the  rest  is  from  the  1  Geo.  4,  c.  64,  s.  20,  which,  after 
the  words  "  perfect  venue,"  added  "  where  the  Court  shall  appear  bj  the  iudictmeat  or 
information  to  hare  had  jurisdiction  over  the  offence;"  which  were  advisedly  omitted. 
See  supra,  p.  323.  The  words  *'  want  of  a  proper  or  formal  conclusion,"  were  introduced 
to  render  any  conclusion  perfectly  unnecessary  and  immaterial.  Where  a  count  for  mis- 
demeanor charj^ed,  without  any  statement  of  venue,  that  certain  persons  unlawfully  and 
tumultuously  assembled,  and  committed  certain  alleged  offences,  and  then  added,  with  a 
statement  of  venue,  that  the  de.^endants  did  unlawfully  aid,  abet,  &c.,  the  said  persons  to 
continue  such  unlawful  assemblings,  and  other  offences,  it  seems  to  have  been  thought 
that  such  count  was  bad ;  because  it  did  not  state  a  proper  venue  to  the  offence  alleged 
to  have  been  committed  by  the  first  mentioned  persons ;  but  it  was  held  to  be  cured  by 
the  7  Geo.  4,  c.  64,  s.  20,  because  it  consisted  only  in  '*  the  want  of  a  proper  or  perfect 
venue ;"  and  the  Court  appeared  by  the  indictment  to  have  had  jurisdiction :  Reg.  v. 
O'Connor,  5  Q.  B.  16  ^48  E.  C.  L.  R.).  See  Reg.  v.  Albert,  6  Q.  B.  37,  8.  P. ;  Reg.  v  Sto- 
well,  5  Q.  B.  44;  Reg.  v.  Hunt,  10  Q.  B.  925  (59  E.  C.  L.  R.),  indictments  removed  by 
certiorari  from  the  Central  Criminal  Court.  ■ 

(z)  See  sec.  30,  anU,  p.  321. 

(v)  By  the  common  law  many  formal  defects  were  amendable  (see  1  Chit.  0.  L.  297, 
and  the  cases  there  cited),  and  it  has  been  the  long-accustomed  practice  for  the  grand 
jury  to  consent,  at  the  time  they  are  sworn,  that  the  Court  should  amend  matters  of 
form.  This  clause,  therefore,  rather  revives  an  old  than  creates  a  new  power.  See  st^a, 
note  (t). 

(z)  Reg.  V.  Holmes,  Dears.  C.  0.  207. 

(a)  Reg.  w.  Norton,  8  C.  &  P.  196  (34  B.  C.  L.  R.) ;  Reg.  v.  Martin,  8  A.  A  E.  481  (36  E. 
0.  L.  R.),  poatj  674 ;  Reg.  v.  Bullock,  Dears.  C.  C.  653 ;  Sill  v,  Reg.,  1  B.  &  B.  553  (72  E.  C. 
L.  R.).     But  this  omission  is  cured  by  the  24  &  25  Vict.  c.  96,  s.  88. 
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money  of  any  person ;  it  was  held  that  the  information  was  sufBcient,  as  it  followed 
the  words  of  the  statate.(6) 

It  will  not  now  be  an  objection  to  an  indictment,  that  the  matters  allied  or  the 
persons  described  in  it,  do  not  correspond  in  numbers  or  gender  with  the  descriptions 
in  the  statute  upon  which  it  is  framed.  The  7  &  8  Geo.  4,  o  28,  s.  14,  enacts, 
^^  that  wherever  this  or  any  other  statute  relating  to  any  offence,  whether  punishable 
upon  indictment  or  summary  conviction,  in  describing  or  referring  to  the  offence  or 
the  snbject  matter  on  or  with  respect  to  which  it  shall  be  committed,  or  the  r:4cooQ 
offender,  or  the  party  affected,  or  intended  to  be  affected  *by  the  offence,  ^ 
hath  used  or  shall  use  words  importing  the  singular  number  or  the  masculine 
gender  only,  yet  the  statute  shall  be  understood  to  include  seyeral  matters  as  well  as 
one  matter,  and  seyeral  persons  as  well  as  one  person,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise  specially  provided, 
or  there  be  something  in  the  subject  or  contest  repugnant  to  such  construction;  and 
wherever  any  forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it  shall  be  payable 
to  a  body  corporate  in  every  case  where  such  body  shall  be  the  party  a^rieved." 

Larceny,  like  eveiy  other  offence,  must  r^ularly  be  tried  in  the  same  county  or 
jurisdiction  in  which  it  was  committed :  but  it  should  be  noted  with  respect  to 
larceny,  that  the  offence  is  considered  as  committed  in  every  county  or  jurisdiction 
into  which  the  thief  carries  the  goods ;  for  the  legal  possession  of  them  still  remains 
in  the  true  owner,  and  every  moment's  continuance  of  the  trespass  and  felony 
amounts  to  a  new  caption  and  asportation,  (c)* 

Th^efore,  if  a  man  steal  goods  in  the  county  of  A.,  and  carry  them  into  the 
county  of  B.,  he  may  be  indicted  for  the  larceny  in  the  county  of  B.  But  if  a 
compound  larceny  be  committed  in  one  county,  and  the  offender  carry  the  property 
into  another,  though  he  may  be  convicted  in  the  latter  county  of  the  simple  larceny,  he 
cannot  be  there  convicted  of  the  compound  larceny.  Thus  where  the  prisoner  robbed 
the  Buil  of  a  letter  either  in  Wiltshire  or  Berkshire,  and  brought  it  into  Middlesex, 
and  was  indicted  capitally  in  Middlesex  on  the  5  Geo.  3,  c.  25,  s.  7,  and  7  Geo.  3, 
c  40,  the  judges,  upon  a  case  reserved,  held  that  he  could  not  be  convicted  capitally 
out  of  the  county  in  which  the  letter  was  taken  from  the  mail.(c^)  So  robbery  can 
only  be  tried  in  the  county  where  committed ;  the  felony  travels. (e)  The  larceny 
may,  however,  in  some  respects  be  considered  as  a  new  larceny,  and  as  not  necessa- 
rily including  all  the  qualities  of  the  original  larceny ;  therefore,  if  the  thing  stolen 
is  altered  in  character  in  the  first  county  so  as  to  be  no  longer  what  it  was  when 
stolen,  an  indictment  in  the  second  county  must  describe  it  according  to  its  altered, 
and  not  according  to  its  original  state.  An  indictment  was  preferred  in  Hertford- 
shire for  stealing  four  live  tame  turkeys ;    and  it  appeared  that  they  were  stolen^ 

(b)  Reg.  r.  Doaglas,  13  Q.  B.  42  (66  E.  C.  L.  R.],  ante^  yol.  i.,  p.  210. 
(e)  3  iDSt.  113 ;  1  Hale  507,  508  ;  2  Hale  163 ;  1  Hawk.  P.  C.  c.  33,  8.  52  ;  4  Blac.  Com. 
304 ;  2  East  P.  C.  c.  16,  s.  156,  p.  771. 

(d)  Rex  0.  Thomson,  Hil.  T.  1795,  MS  ,  Bayley,  J. 

(e)  1  Hale  536. 

^  Stato  V.  Doaglas,  17  Maine  193.  The  legal  poesessioa  of  goods  stolen  continues  in  the 
owner,  and  every  moment's  continuance  of  the  trespass  and  felony  amounts  in  legal  con- 
sideration to  a  new  caption  and  asportation.  And,  therefore,  it  was  held  that  if  goods 
were  stolen,  before  the  revived  statutes  took  effect,  and  were  retained  in  the  possession  of 
the  thief  until  after  they  came  into  op  'ration,  be  might  be  indicted  and  punished  under 
those  statutes:  State  v.  Somerville,  21  Maine  14.  The  rule  that  where  property  is  stolen 
in  one  county  and  is  carried  by  the  thief  into  another,  he  may  be  convicted  of  larceny  in 
the  latter  county,  applies  as  well  to  property  which  is  made  the  subject  of  larceny  by 
statute,  as  to  property  which  is  the  subject  of  larceny  by  the  common  law :  Comm.  v. 
Rand,  7  Mete.  475.  To  constitute  larceny,  it  is  not  important  the  intention  of  the  prisoner 
shoiiid  be  to  convert  the  property  to  his  own  uses  in  the  county  where  it  is  taken :  State 
«.  Ware,  10  Ala.  814.  By  the  common  law,  crimes  and  misdemeanors  are  cognizable  and 
punishable,  exclusively  within  the  jurisdiction  where  they  are  committed:  Comm.  v, 
KuDzman,  5  Wright  429.  At  common  law  the  venue  should  always  be  laid  in  the  county 
where  the  offence  wa%committed,  and  the  state  must  prove  that  it  was  committed  there  : 
Searey  o  State,  4  Texas  450.  Place  is  essential  only  upon  the  question  of  jurisdiction. 
If  it  be  incorrectly  stated,  the  variance  is  not  fatal,  if  the  offence  be  proved  to  have  been 
committed  within  the  juriodiction  of  the  Court:  Heikea  v,  Comm.  2  Casey  613. 
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aliye  Id  Cambridgeehire,  killed  there,  aod  carried  dead  into  Hertfordshire ;  and  upon 
the  point  being  saved,  the  jadges  held  that  though  the  canying  iuto  Hert&rdshire 
constituted  a  larceny  in  that  county,  yet  it  was  a  new  larceny  there,  and  a  larceny 
of  dead  turkeys  not  of  live  one8.(/)  So  where  the  priaoner  was  indicted  for  ateil- 
ing  "  a  brass  fnrnace"  in  Herefordsliire,  and  it  was  proved  that  he  stole  the  furnace 
in  Radnorshire,  broke  it  up  there,  and  carried  the  pieces  into  Herefordshire,  it  was 
held  that  the  prisoner  must  be  acquitted,  as  he  never  had  the  **  braas  fumaoe,"  bat 
merely  certain  pieces  of  brass  in  Herefordshire. ( g)  But  a  oonaiderable  sjwoe  of 
^3291  ^^^^  intervening  between  the  theft  in  one  county  and  the  canying  the  stolen 
-I  property  into  another  county  will  not  ^prevent  the  case  fiom  being  con- 
sidered as  a  larceny  in  the  county  into  which  the  property  is  carried.  Upon  the  4th 
of  November  the  prisoner  stole  a  note  in  Yorkshire,  and  upon  the  4th  of  March  he 
carried  it  into  Durham ;  and  he  was  indicted  for  stealing  it  in  Durham :  and,  upon 
a  case  reserved,  the  judges  were  clear  that  the  interval  between  the  first  taking  and 
the  carrying  it  into  Durham  did  not  prevent  it  from  being  a  larceny  in  Durham, 
and  that  the  conviction  in  that  county  was  right.(A) 

The  following  case  was  ruled  upon  the  principle  that  the  larceny  in  the  county 
into  which  a  thief  carries  the  goods  may  be  in  some  respects  of  a  different  nature 
from  the  larceny  in  the  county  in  which  he  first  took  them.  Four  prisoners  were 
indicted  for  stealing  a  variety  of  articles  of  hardware  in  the  county  of  Worcetter, 
It  appeared  that  the  articles  in  question  were  made  up  into  a  package  at  Birming- 
ham, and  despatched  by  the  canal  from  that  place  to  Worcester,  to  be  forwarded 
down  the  river  Severn  to  Bristol.  The  packa^re  arrived  safely  at  Worcester,  where 
it  was  transferred  from  the  canal  boat  to  a  barge  called  the  Blucher,  in  which  it  was 
to  be  conveyed  a  great  part  of  the  way  down  the  Severn ;  namely,  to  a  place  called 
Brimspill  in  the  county  of  Gloucester,  The  prisoners  were  bargemen  on  board  the 
Blucher ;  and  during  the  voyage  from  Worcester  to  Brimspill,  the  course  of  which 
was  nearly  equal  in  the  two  counties  of  Worcetter  and  Gltmeester,  being  about  thirty 
miles  in  each,  the  articles  in  question  were  stolen  from  the  package;  but  they  were 
not  missed  till  the  barge  arrived  at  Brimspill.  At  that  place  the  cargo  was  unloaded, 
and  put  on  board  another  vessel,  to  be  carried  onwards  to  Bristol ;  and  the  Blucher 
barge  returned  to  Worcester,  navigated  by  the  prisoners.  Suspicion  having  fallen 
upon  them,  they  were  apprehended  in  the  county  of  Worcester,  when  their  respective 
bags  were  immediately  searched,  and  a  portion  of  the  stolen  artides  was  found  in 
each  of  them.  Upon  their  apprehension,  and  upon  being  required  to  account  for 
the  possession  of  the  articles,  they  stated  that  the  package  was  broken  by  accident 
while  on  board  the  Blucher,  on  the  voyage  from  Worcester  to  Brimspill,  when  the 
articles  fell  out,  and  they  took  them  and  made  a  division  of  them  immediately. 
They  did  not  state  at  what  part  of  the  voyage  this  transaction  took  place ;  but  it 
appeared  probable  that  it  took  place  in  the  county  of  Gloucester,  and  there  was  no 
evidence  to  rebut  that  probability.  Upon  these  facts  the  learned  judge  ruled  that 
the  indictment  could  not  be  supported  against  the  pi-isoners  as  for  a  joint  larceny  in 
the  county  of  Worcester,  and  put  the  counsel  for  the  prosecution  to  his  election ; 
who  acco^ingly  proceeded  against  one  only  of  the  prisoners.^') 

But  if  two  persons  be  guilty  of  a  felonious  taking  in  one  county,  and  one  of  them 

*^^01  *^^°®  carry  the  property  into  another  *county,  yet  if  the  other  afterwards 

-^  concur  with  him  in  the  second  county  in  securing  the  possesfsion,  both  may 

be  jointly  indicted  in  the  second  county.     County  and  Donovan  laid  a  plan  to  get 

some  coats  from  the  prosecutrix  under  pretence  of  buying  them.     The  prosecutrix 

(/)  Rex  V.  Edwards,  MS.,  Baylej,  J.,  and  R.  k  R.  497,  ante,  p.  323. 

(V)  Rex  V.  Halloway,  I  C.  Jb^  P.  127  (12  fi.  C,  L  R.),  Hullock,  B. 

(A)  Rex  V.  Parkin,  MS.,  Bayley,  J.,  and  R.  &  M.  C.  C.  R.  45. 

(t)  This  case  would  not  fall  within  the  7  Geo.  4,  c.  64,  e.  13,  post,  p.  333. 

Ij)  Rex  V.  Barnett,  Smith,  Burton  and  Purser,  cor.  Holrojd,  J.,  Worcester  Sum.  Ass. 
1818.  Separate  indictments  were  afterwards  preferred  against  the  three  other  prisoners, 
(as  the  grand  jury  had  not  been  discharged),  to  which  they  pleaded  guilty.  Tbe  learned 
counsel  (Sir  Wm.  Owen),  who  was  retained  to  defend  them,  iuclin^  much  to  put  in  a  plea 
of  autrefoit  acquit  on  their  behalf;  and  only  permitted  them  to  plead  guilty,  on  the  prtse- 
cutor  undertaking  to  recommend  them  strongly  to  mercy.  And  it  should  seem  that  such 
a  plea  fntghl  have  succeeded.     See  Rex  v.  Daun,  R.  k  M.  C.  C.  R.  424.    C.  S  G. 
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bad  them  in  Surrey  at  a  pablic-hoase ;  the  prisoners  got  her  to  leave  them  with 
Donovan  whilst  she  went  with  Coonty,  that  he  might  get  the  money  to  pay  for 
them ;  in  her  absenee  Bonovan  carried  them  into  Middlesex,  and  County  afterwards 
joined  him  there,  and  eoncorred  in  securing  them.  The  indictment  was  laid  against 
both  in  MtcUJUesex;  and  upon  a  case  reserved,  the  judges  were  unanimous  that  as 
County  was  present  aiding  and  abetting  in  Surrey  at  the  original  larceny,  his  con- 
currence afterwards  in  liuicUetex,  though  after  an  interval,  might  be  connected  with 
the  original  taking,  and  brought  down  his  larceny  to  the  subsequent  possession  in 
Middlesex.     They  therefore  held  the  conviction  right.(ky 

So  if  two  jointly  commit  a  larceny  in  one  county,  and  one  of  them  carry  the  stolen 
goods  into  another  county,  tha  other  still  accompanying  him,  without  their  ever 
being  separated,  they  are  both  indictable  in  either  county;  the  possession  of  one 
being  the  possession  of  both  in  each  of  the  counties,  as  long  as  they  continue  in 
oompany.(/) 

A  count  alleged  that  the  prisoner  did  steals  take  and  drive  away  a  sheep  in  Essex ; 
the  sheep  was  last  seen  alive  in  the  county  of  Hertford ;  but  part  of  the  carcass  was 
found  in  the  possession  of  the  prisoner  in  Essex ;  there  wore  marks  of  blood  in  the 
field  where  it  had  been  last  seen  alive,  so  thai  it  seemed  that  it  had  been  slaughtered 
there;  it  was  objected  tiiat  the  count  charged  a  driving  away  in  Essex,  but  as  it  was 
killed  in  Hertfordshire  that  was  impossible ;  but  Wilde,  C.  J.,  after  taking  time  till 
the  next  assiies  to  consider  the  question^  held  that  the  prisoner  might  be  oonvicted 
in  £sBex.(m) 

On  an  indictment  in  Cork  for  stealing  two  oowskins,  it  appeared  that  the  prisoner 
had  been  acquitted  of  stealing  the  cows,  as  they  were  stolen  in  Limerick ;  but  the 
skins  were  found  in  the  prisoner's  possession  in  Cork ;  Lefroy,  B.,  doubted  whether 
the  indictment  could  be  sustained,  as  he  doubted  whether  the  property  in  the  skins 
had  ever  been  in  the  prosecutor  qtid  skins.(A) 

The  prisoner  must  have  the  stolen  property  under  his  control  in  the  second 
county  to  render  him  liable  to  be  indicted  there,  and  ''^it  is  not  enough  that  r^tooi 
he  has  the  mere  possession  of  it,  he  being  in  the  custody  of  the  constable  ^ 
who  apprehended  him.  On  an  indictment  for  stealing  two  geldings  in  Kent,  the 
only  evidence  to  support  the  charge  of  stealing  in  Kent  was,  that  when  the  prisoner 
was  apprehended  at  Croydon,  in  Surrey,  he  said  he  had  been  at  Dorking  to  fetch 
them,  and  that  they  belonged  to  his  brother,  who  lived  at  Bromley.  The  police 
officer  offered  to  go  to  Bromley.  They  took  the  horses,  and  went  as  far  as  Becken- 
ham  Church,  when  the  prisoner  said  he  had  left  a  parcel  at  the  Black  Horse  in 
some  place  in  Kent  The  police  officer  accordingly  went  thither  with  him,  each 
riding  one  of  the  horses ;  when  they  got  there  the  officer  gave  the  horses  to  the  ostler. 
The  prisoner  made  no  inquiry  for  the  parcel,  but  made  his  escape,  and  afterwards 
was  again  apprehended  in  Surrey.  And,  on  a  case  reserved,  the  judges  were  unani- 
mously of  opinion  that  there  was  no  evidence  to  be  left  to  the  jury  of  stealing  in 
Kent.(o) 

{k)  Rez  V.  Coanty,  East  T.  1816,  MS.,  Bajley,  J. 

(I)  Rex  V,  M'Donagh,  Garr.  Supp.  2d  edit.  23. 

(m)  Reg.  V,  Newlaad,  2  Cox  C.  G.  283.  The  indictment  had  no  contra  fitrmam,  and 
Wilde,  C.  J.,  held  that  this  made  the  ofifence  not  punishable  under  the  statute;  but  this  is 
a  mistake.  See  WiUtams  v.  Reg.,  7  Q.  B.  250  (63  B.  G.  L.  R.) ;  Reg.  v.  Andrews,  1  C.  &  K. 
81  (47  E.  G.  L.  R.),  (a).  No  point  was  raised  in  this  case  on  the  sheep  being  wrongly  de- 
scribed, which  (as  the  punishments  for  stealing  a  li^e  sheep  and  a  dead  sheep  essentially 
differ)  it  seems  clearly  to  have  been.  See  Itox  o.  Puckering,  R.  ft  M.  G.  G.  R.  242,  ante, 
p.  323. 

(a)  Reg  V.  Barry,  2  Cox  G.  G.  294,  Lefroy,  B.,  said  he  would  reserve  the  point ;  the 
prisoner  was  convicted,  but  it  is  not  stated  whether  anything  further  was  done.  It  is 
quite  clear  that  there  was  no  foundation  for  the  doubt.  No  alteration  in  the  character  of 
the  chattel  stolen  ever  divests  the  property  in  it,  or  in  any  parts  of  it,  out  of  the  owner ; 
and  see  Rez  v.  Gowell,  2  East  P.  G.  c.  16,  s.  48,  p.  617,  po$tj  561,  which  is  an  authority 
expressly  in  point ;  for  the  receiver  could  not  be  guilty  of  receiving  part  of  the  sheep 
unless  the  principal  had  been  gailty  of  stealing  that  part. 

(o)  Rex  V.  Simmonds,  R.  k  M.  G.  G.  R.  408. 

1  Comm.  V,  Dewitt,  10  Mass.  154. 
VOL.  n. — 17 
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It  should  further  be  observed,  that  there  are  some  ezoeptions  to  the  mle  that  a 
larceDj  is  commiued  in  every  ooaoty  or  jurisdiotion  into  vrhioh  the  thief  carries  the 
goods.  For  if  the  original  taking  be  such  whereof  the  common  law  cannot  take 
cognizance,  as  if  the  goods  be  stolen  at  sea,  the  thief  cannot  be  indicted  for  the 
larceny  in  any  county  into  which  he  may  carry  them,{p) 

But  it  should  seem  that  a  larceny  committed  on  the  sea  is  now  in  all  respects  of  the 
same  nature  and  liable  to  the  same  consequences  as  if  it  were  committed  in  England  or 
Ireland  respectively ;  for  by  the  24  &  25  Vict  c.  96,  s.  115,  '^all  indictable  offences 
mentioned  in  this  Act  which  shall  be  committed  within  the  jurisdiction  of  the  Ad- 
miralty of  England  or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature, 
and  liable  to  the  same  punishments,  as  if  they  had  been  committed  upon  the  land 
in  England  or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  which  the  offender  shall  be  apprehended  or  be  in  custody ; 
and  in  any  indictment  for  any  such  offence  or  for  being  an  accensory  to  any  such 
offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  com- 
mitted in  such  county  or  place,  and  the  offence  itself  shall  be  averred  to  have  been 
committed  'on  the  high  seas^'  provided,  that  nothing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval 
forces. '*(g) 

So  if  a  larceny  be  committed  out  of  the  kingdom,  though  within  the  king's  do- 
minions, bringing  the  st-olen  goods  into  this  kingdom  will  not  make  it  larceny  here. 
The  prisoner  stole  a  quantity  of  wearing  apparel  at  St.  Helier's,  in  Jersey,  and  they 
were  shortly  afterwards  found  in  his  possession  in  the  county  of  Dorset ;  upon  a 
case  reserved,  it  was  held  that  this  was  not  larceny  in  Dorsetshire,  and  that  the  case 
did  not  fall  within  the  7  &  8  Geo.  4.  c.  29,  s.  76,  as  Jersey  could  not  be  considered 
^.,oo-i  as  part  of  the  United  Kingdom. (r)  So  if  a  larceny  be  committed  in  France 
^  the  "*" party  cannot  be  tried  in  England,  though  he  bring  the  goods  here.(s) 

A  similar  exception  prevailed  formerly  where  the  original  taking  was  in  Scotland 
or  Ireland.  And  it  appears  to  have  been  holden,  that  a  thief  who  had  stolen  goods 
in  Scotland  could  not  be  indicted  in  the  county  of  Cumberland,  where  he  was  taken 
with  the  guods.(0  But  now  by  the  24  &  25  Vict  c.  96,  s.  114,  "  If  any  person 
shall  have  in  his  possession  in  any  one  part  of  the  United  Kingdom  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  which  he  shall  have  stolen 
or  otherwise  feloniously  taken  in  any  other  part  of  the  United  Kingdom,  he  may 
be  dealt  with,  indicted,  tried,  and  punished  for  larceny  or  thefl  in  that  part  of  the 
United  Kingdom  where  he  shall  so  have  such  property,  in  the  same  manner  as  if 
he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any  person  in  any  one  part  of 
the  United  Kingdom  shall  receive  or  have  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever  which  shall  have  been  stolen  or  otherwise  feloniously 
taken  in  imy  other  part  of  the  United  Kingdom,  such  person  knowing  such  property 
to  have  been  stolen  or  otherwise  feloniously  taken,  he  may  be  dealt  with,  indicted, 
tried,  and  punished  for  such  offence  in  that  part  of  the  United  Kingdom  where  he 
shall  so  receive  or  have  such  property,  in  the  same  manner  as  if  it  had  been  origi- 
nally stolen  or  taken  in  that  part.''(u)* 

(p)  3  Inst.  113 ;  1  Hawk.  P.  C.  c.  33,  s.  52. 

{q)  See  the  note  to  sec.  68  of  the  offences  against  the  Person  Act,  antej  vol.  i.  p.  762. 
(r)  Rex  t>.  Prowes,  R.  &  M.  G.  0.  R.  349. 
(t)  Reg.  V.  Madge,  9  C.  k  P.  29  (38  E.  G.  L.  R.),  Parke,  B. 
(ij  Rex  V.  Anderson,  2  Bast  P.  G.  c.  16,  s.  156,  p.  772. 

(u)  This  clause  is  taken  from  the  1  k  S  Geo.  4,  c,  29,  s.  76.  The  corresponding  claase 
in  the  9  Geo.  4,  c.  55,  a.  75  (I.),  had  **  unlawfully  taken,"  instead  of  *' feloniously  taken." 

^  Upon  the  question  whether  a  thief  can  be  indicted  in  any  county  of  the  State  into 
which  he  may  bring  the  property — the  larceny  having  been  committed  in  another  county 
of  the  same  State — the  cases  are  very  unanimous  in  the  affirmative :  People  r.  Garcia,  25  Cal. 
531 ;  Hachins  v.  People,  16  N.  Y.  3^44.  But  as  to  goods  brought  from  one  State  to  another 
they  are  not  harmonious  :  People  v,  Gardner,  2  Johns.  477  ;  People  v,  Schenck,  Ibid.  679; 
State  V.  Brown,  1  Hayw.  100;  Gomm.  v.  GuUios,  1  Mass.  116;  Rex  o.  Peas,  1  Root  69; 
State  V.  Ellis,  3  Gonn.  185  ;  U.  S.  v.  Davis,  5  .Mason  256;  State  v.  Bartlett,  11  Verm.  650; 
Hamilton  v.  State,  11  Ohio  435 ;  People  v.  Loughridge,  1  Xeb.  11 ;  Henry  o.  State,  7  Gold. 


CHAP.  X.  §  IV.]  Teial. — County.  332 

We  have  seen  that  the  stealing  of  thin^  affixed  to  the  freehold  was  not  a  larceny 
at  oommon  law,(i^)  and  although  it  was  made  felony  by  the  7  &  8  Geo.  4,  c.  29, 
8.  44,  still  the  prisoner  could  not  be  indicted  in  9ny  county  except  the  one  in  which 
the  fixtures  were  first  taken.  The  prisoner  was  indicted  at  common  law  for  stealing 
lead  in  Middlesex ;  the  lead  had  been  stolen  from  a  church  at  Iver,  in  Bucking- 
hamshire, and  the  prisoner  was  found  in  possession  of  it  at  Southall,  ia  Middlesex, 
a  place  within  the  jurisdiction  of  the  Central  Criminal  Court,  which  Iver  was  not; 
aod  it  was  held  that  the  prisoner  could  not  be  convicted  within  the  jurisdiction  of 
the  Central  Criminal  Court.(t0) 

Some  general  pro  visions  have  also  been  made  with  respect  to  offences  committed 
near  the  boundaries  of  counties,  and  during  a  journey  or  voyage  through  several 
oouDtiee. 

The  7  Geo.  4,  c.  64,  s.  12^  for  the  more  effectual  prosecution  of  offences  com- 
mitted near  the  boundaries  of  counties,  or  partly  in  one  county  and  partly  in  another, 
eoactB,  ^*  that  where  any  felony  or  misdemeanor  shall  be  committed  on  the  boundary 
or  boundaries  of  two  or  more  counties,  or  within  the  distance  of  five  hundred  yards 
of  any  such  boundary  or  boundaries,  or  shall  be  begun  in  one  county  and  completed 
in  another,  every  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  of  the  said  counties,  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein."(x) 

*We  have  seen  that  the  provisions  of  this  section  do  not  apply  to  prose-   r^coqq 
cutioDS  in  limited  jurisdictions,  but  only  to  county  boundaries,  and  to  county   *- 
pro8ecutions.(^) 

On  the  trial  of  an  indictment  for  robbery  at  the  Kent  assizes,  the  offence  ap- 
peared to  have  been  committed  in  Surrey,  at  a  distance  of  about  320  yards  from 
the  boundary  of  Kent  and  Surrey,  as  measured  by  a  direct  line,  but  at  considera- 
bly more  than  500  yards  by  the  nearest  road ;  and  Parke,  B.,  held  that  the  dis- 
tanoe  must  be  measured  in  the  direct  line,  and  therefore  the  prisoner  was  triable  in 
Kent.(jry) 

It  may  be  observed,  that  an  important  alteration  has  recently  been  made  in  the 
boundaries  of  some  counties  by  the  Boundary  Act,  2  &  3  Will.  4,  c.  54,  and  the 
Municipal  Reform  Act,  5  &  6  Will.  4,  c.  76 ;  so  that  if  a  felony  be  now  committed 
in  that  part  of  the  county  of  a  town,  which  has  been  added  to  it  by  the  Boundary 
Act  and  the  Municipal  Keform  Act,  it  is  triable  within  the  county  of  the  town. 
The  prisoner  was  indicted  for  wounding  with  intent  to  do  grievous  bodily  harm ; 
the  offence  was  committed  at  a  place  which  was  added  to  the  borough  of  Haverford- 
west, which  la  a  county  of  itself,  by  the  Boundary  Act,  and  declared  by  the  Muni- 
cipal Reform  Act  to  be  part  of  the  borough,  the  place  in  question  not  having  been 
within  the  borough  before  the  passing  of  those  Acts;  and  it  was  held  that  the  pri- 
soner might  be  tried  by  a  jury  of  the  borough.rz) 

By  the  7  Geo.  4,  c.  64,  s.  13,  **  where  any  felony  or  misdemeanor  shall  be  com- 
mitted on  any  person,  or  on  or  in  respect  of  any  property  in  or  upon  any  coach, 
wagon,  cart,  or  other  carriage  whatever  employed  in  any  journey,  or  shall  be  com- 
mitted on  any  person,  or  on  or  in  respect  of  any  property  on  board  any  vessel  what- 

(v)  Ante,  p.  251. 

(v)  Rex  V.  Millar,  7  0.  &  P.  665  (32  K.  C.  L.  R.),  Park,  J.  A.  J.,  Alderson,  B.,  and  Pat- 
teson,  J. 

(x)  See  Rex  v.  Ruck,  MSS.,  C.  S.  G.,  ante,  p.  50 ;  Reg.  v.  Mitchell,  2  Q.  B.  636  (42  B.  C. 
L.  R.),  ante,  p.  50. 

(y)  Rex  V.  Welsh,  R.  k  M.  C.  C.  R.  175,  ante,  vol.  i.  p.  754. 

(yy)  Reg.  V.  Wood,  5  Jurist  225. 

{i)  Rex  V.  Piller,  7  0.  &  P.  337  (32  B  0.  L.  R.),  Coleridge,  J.  In  Rex  v.  The  Justices  of 
Gloacestershire,  4  Ad.  k  B.  689  (31  B.  G.  L.  R.),  it  was  held  that  the  effect  of  these 
statDtes  was  to  transfer  the  parte  entirely  and  for  all  purposes  out  of  the  one  county  into 
the  other. 


331 ;  Beal  v.  State,  15  Md.  378;  Comm.  v.  Macloon,  101  Mass.  1 ;  State  v.  Kenman,  7  Rich. 
497  ;  Comm.  v.  Upricbard,  3  Oray  434  ;  State  v.  Underwood,  49  Maine  181 ;  State  v.  Bennet, 
14  Iowa  479 ;  Comm.  v.  Holder,  9  Gray  7 ;  Watson  v.  Sute,  36  Miss.  593 ;  M*Farland  v. 
State,  4  Kans.  68;  State  v.  Johnson,  2  Oregon   115;  State  v.  Cummings,  33  Conn.  260 
Sute  p.  Le  Blanch,  2  Verm.  82. 
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ever  employed  on  any  voyage  or  journey  npon  any  navigable  river,  canal,  or  inland 
navigation,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  any  county,  through  any  part  whereof  sneh  coach,  wagon, 
cart,  carriage,  or  vessel  shall  have  passed,  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  shall  have  been  committed,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such  county ;  and  in  all  cases  where 
the  side,  centre,  or  other  part  of  any  highway,  or  the  side,  bank,  centre,  or  other 
part  of  any  such  river,  canal,  or  navigation  shall  constitute  the  boundaiy  of  any 
two  counties,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  de- 
termined and  punished  in  either  of  the  said  counties,  through  or  adjoining  to,  or 
by  the  boundary  of  any  part  whereof  such  coach,  wagon,  cart,  carriage,  or  vessel 
shall  have  passed,  in  the  course  of  the  journey  or  voyage  during  which  such  felony 
or  misdemeanor  shall  have  been  committed,  in  the  same  manner  as  tf  it  had  been 
actually  committed  in  such  county.'* 

To  bring  a  case  within  this  section,  in  order  to  maintain  an  indictment  in  a 
county  other  than  that  in  which  the  offence  was  committed,  it  must  be  proved  that 
the  offence  was  committed  ^'  in  or  upon  the  coach,"  &c.  The  prisoner  had  acted 
as  guard  of  a  coach  from  Penrith  in  the  county  of  Cumberland  to  Kendal  in  West- 
moreland, and  was  entrusted  with  a  banker's  parcel,  containing  bank-notes  and  two 
sovereigns ;  on  changing  horses  at  some  distance  from  Penrith,  he  carried  the  par- 
cel to  a  privy,  and  while  there  took  out  of  it  the  sovereigns :  and  Parke,  B.,  held 
^004-1  ^^&^  >B  the  act  of  stealing  was  not  "in  or  up<Mi  the  coach,"  the  case  was  not 
^  ^within  the  statute,  and  the  felony  having  been  committed  in  Westmoreland, 
the  indictment  ought  to  be  preferred  in  that  county.(a) 

This  enactment  is  general,  and  applies  to  any  carriage  whatever  employed  in  any 
journey.  The  prisoners  were  sent  from  the  Great  Northern  station  in  Middlesex 
with  a  wagon  to  Woolwich  in  Kent,  and  the  usual  quantity  of  oats  and  beans  for 
the  horses  was  given  out  to  them,  and  put  into  the  wagon  in  nose*>bags.  The  pri- 
soners sold  the  oats  and  beans  at  Woolwich,  and  it  was  held  that  they  were  triable 
in  Middlesex ;  for  the  object  of  the  statute  was  to  enable  a  prosecutor,  whose  pro- 
perty is  stolvn  from  any  carriage  on  a  journey,  to  prosecute  in  any  county  through 
any  part  of  which  the  carriage  shall  have  passed  in  the  course  of  that  journey;  be- 
cause, in  qaany  cases,  it  might  be  quite  impossible  to  ascertain  at  what  part  of  the 
journey  the  offence  was  actually  committed.(6) 

On  an  indictment  for  larceny  tried  at  Stafford,  it  appeared  that  the  prosecator 
travelled  from  Shrewsbury  to  Shifnal,  and  afterwards  he  missed  a  dressing-case 
which  had  been  in  the  carriage  with  him.  The  prisoner  had  accompanied  the  train, 
and  he  had  stated  that  he  had  found  the  dressing-case  in  a  first-claas  carriage  at 
Godsall,  one  of  the  stations  on  the  line,  and  that  he  carried  it  to  the  engine  and 
gave  it  to  another  prisoner,  who  opened  it  with  a  wrench,  and  on  their  return  to 
Shrewsbury  gave  him  some  of  the  articles  as  his  share.  The  part  of  the  line  from 
Shrewsbury  to  Sfaiinal  is  in  Shropshire,  but  Godsall  station  is  in  Staffordshire.  It 
was  urged  that  the  prisoner's  statement  showed  that  the  larceny  was  not  oonunitted 
during  the  journey;  for  the  removal  of  the  dressing-case  from  the  carriage  did  not 
constitute  the  larceny,  according  to  the  prisoner's  statement,  but  it  consisted  in  the 
distribution  of  the  property  at  Shrewsbury ;  but  Williams,  J.,  held  that  there  was 
evidence  from  which  the  jury  might  find  that  the  dressing-case  was  abstracted 
during  the  journey ;  as  the  evidence,  with  the  excepUon  of  the  prisoner's  statement, 
was  consistent  with  either  supposition. (c^ 

The  2  &  3  Vict.  c.  82,  s.  1,  reciting,  tnat  'Hhe  administration  of  justice  is  hin- 
dered by  the  distance  of  divers  detached  parts  of  counties  in  England  and  Wales 
from  the  body  of  the  counties  to  which  they  severally  belong,  and  wherein  the  jus- 
tices of  the  peace  having  jurisdiction  in  such  detached  parts  for  the  most  part  do 
dwell,"  enacts,  that  aRer  the  26th  August,  1839,  '<  it  shall  be  lawful  for  any  justice 
or  justices  of  the  peace  acting  for  any  county,  to  act  as  a  justice  or  justices  of  the 
peace  in  all  things  whatsoever  concerning  or  in  any  wise  relating  to  any  detaehed 

(a)  Sharpe's  case,  2  Lew.  233.  {b)  Reg.  v.  Sbarpe,  Dears.  0.  0.  416. 

(c)  Reg.  V.  Pierce,  6  Cox  G.  G.  117.  See  Reg.  v.  Preach,  8  Cox  G.  G.  252,  osti,  7ol.  i. 
p.  1061,  as  to  an  assault  committed  in  a  joarney  by  railway. 
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part  of  any  other  oonnty)  wbioli  ib  surrounded  in  whole  or  in  part  by  the  county 
for  which  sach  justioe  or  justices  acta  or  act ;  and  that  all  acts  of  such  justice  or 
justices  of  the  p«sace,  and  of  any  constable  or  other  officer  in  obedience  thereto, 
shall  be  as  good,  and  all  offenders  in  such  detached  part  may  be  committed  for 
trial,  tried,  oouTicted,  and  sentenced,  and  judgment  and  execution  may  be  had  upon 
them,  in  like  manner  as  if  such  detached  parts  were  to  all  intents  and  purposes 
part  of  the  coimty  for  which  such  justice  *or  justices  acts  or  act;  and  all  r^Qoe 
constables  and  other  officers  of  such  detached  parts  are  hereby  required  to  ^ 
obey  the  warrants,  orders,  and  acts  of  such  justice  or  justices,  and  to  perform  their 
several  duties  ia  respect  thereof,  under  the  pains  and  penalties  to  which  any  consta- 
ble or  other  officer  may  be  liable  for  a  neglect  of  duty." 

Sec  3.  ^'  The  word  ^  county*  shall  be  taken  to  mean  and  include  county,  riding, 
division,  and  parts  of  a  county  having  a  separate  commission  of  the  peace/'(c?) 

It  has  been  held  that  the  grand  jury  of  the^  county,  which  wholly  surrounds  a 
detached  part  of  another  county,  may  find  an  indictment  for  an  offence  committed 
in  such  detached  part,  and  that  the  prisoner  may  be  tried  by  a  jury  of  such  sur- 
rounding county.  The  prisoner  was  indicted  in  Dorsetshire  for  larceny  in  a  parish 
of  Somersetshire,  entirely  detached  from  it,  and  surrounded  in  whole  by  Dorsetshire. 
He  had  been  committed  by  a  Dorsetshire  magistrate  to  the  gaol  of  that  county. 
The  indictment  laid  the  offence  to  have  been  committed  in  the  parish  of  Hoi  well, 
the  same  being  a  detached  part  of  the  county  of  Somerset,  surrounded  in  the  whole 
by  the  county  of  Dorset;  the  venue  in  the  margin  was  Dorset.  The  indictment  did 
not  state  that  the  prisoner  was  in  Dors^hire,  or  that  he  was  committed  by  a  Dorset- 
shire magistrate.  Fitzherbert  objected,  first,  that  this  should  have  appeiured  on  the 
face  of  the  indictment;  and,  secondly,  that  the  grand  jury  of  Dorsetshire  could 
Dot  find  the  bill,  as  there  were  no  words  in  the  statute  giving  any  power  to  find  the 
bill ;  and  he  referred  to  the  60  Geo.  3,  c.  4,  the  7  Oeo.  4,  c.  64,  s.  12,  and  the  4  & 
5  Wm.  4,  c.  36,  to  show  that  the  word  'Hiy"  in  a  statute  did  not  include  the  finding 
of  a  bill  by  the  grand  jury ;  but  Bolfe,  B.,  overruled  the  objection,  saying,  that  it 
would  strike  the  Act  out  of  the  statute-book. (e) 

By  the  3  &  4  Vict.  c.  88,  s.  2,  justices  of  any  two  or  more  neighboring  counties 
in  their  sessions  may  from  time  to  time  agree  that  such  parts  of  their  several  counties 
as  to  them  shall  see  fii,  shall  for  the  purposes  of  the  2  ft  3  Vict,  c  93,  be  considered 
as  forming  a  part  of  any  other  of  the  said  counties ;  and  "  whenever  any  such  dis- 
trict shall  be  so  transferred,  for  the  purposes  of  the  said  Act,  from  one  county  to 
another,  with  the  consent  of  the  justices  of  both  the  last  mentioned  counties,  such 
district  shall  be  considered,  for  the  purposes  of  the  said  Act,  as  if  it  were  detached 
from  the  county  to  which  it  belongs,  and  wholly  surrounded  by  the  county  to  which 
it  is  so  transferred/'  and  all  the  provisions  contained  herein,  or  in  the  said  Act,  or 
in  the  2  &  3  Vict  a  82,  shall  be  taken  to  apply  to  such  transferred  districts." 

*By  the  21  &  22  Vict.  c.  78,  s.  2,  the  preoeding  provision  ^'  shall  extend  r^eoog 
to  any  part  of  a  county  which  did  not  form  part  of  such  county  before  the  *- 
passing  of  the  7  &  8  Vict.  c.  61,  in  like  manner  as  if  the  same  had  always  formed 
part  of  such  oonnty." 

By  the  7  &  8  Vict.  c.  61,  s.  1,  ^' every  part  of  any  county  in  England  or  Wales, 
whidi  18  detached  from  the  main  body  of  such  county,  shall  be  considered,  for  all 

(d)  Sec.  2  provides  for  payment  of  expenses  of  prosecations  by  the  coanty  to  which  the 
detached  parts  belongs. 

i^)  Reg.  V.  Loader  £x  relatione  Mr.  Fitzherbert;  s.  c,  Talf.  Dick.  Q.  S.  188,  where  a 
quKfg  is  added  to  the  decision  by  the  learned  editor ;  but  with  all  respect  to  his  opinion, 
it  should  seem  that  the  decision  is  perfectly  correct,  as  the  object  of  the  Act  clearly  was 
to  render  prisoners  triable  in  the  surrounding  county,  and  to  prevent  expense,  and  the 
effect  of  a  eontrarj  decisioa  would  be  that  they  tiever  could  be  so  tried  in  each  county, 
except  wlMre  an  indictment  had  been  found  by  a  grand  jury  of  the  county  to  which  the 
detached  pari  belonged ;  which  would  greatly  a^d  both  to  the  inconventeace  and  expense, 
which  it  was  intended  to  avoid.  It  is  difficult  also  to  see  how  it  can  be  correctly  said 
that  a  person  is  **  tried  in  like  manner  as  if  such  detached  .part  were  to  all  intents  and 
purposes  part  of  the  county  for  which  such  justice  acts,"  unless  he  is  tried  on  an  indict* 
ment  found  by  the  grand  jury  of  such  county;  for  that  is  the  mode  in  which  he  would  be 
tried  if  the  part  were  to  all  intents  part  of  that  county.     C.  S.  G. 
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purposes,  as  formiDg  part  of  that  coantj  of  which  it  is  considered  a  part,  for  the 
purposes  of  the  election  of  members  to  serve  in  Parliament  as  knights  of  the  shire," 
under  the  2  &  3  Wm.  4,  c.  64 ;  provided  that  nothing  herein  contained  shall  alter 
the  county,  riding,  or  division  to  which  any  such  detached  part  shall  be  deemed 
to  belong  for  the  purpose  of  holding  inquests  under  the  6  &  7  Vict.  c.  12.(/') 

By  the  14  &  15  Vict.  c.  55,  s.  19,  "  whenever  any  justice  or  justices  of  the  peace, 
or  coroner,  acting  for  any  county  of  a  city  or  county  of  a  town  corporate  within 
which  Her  Majesty  has  not  been  pleased  for  five  years  next  before  the  passing  of 
this  Act  to  direct  a  commission  of  Oyer  and  Terminer  and  gaol  delivery  to  be 
executed,  and  until  Her  Majesty  shall  be  pleased  to  direct  a  commission  of  Oyer 
and  Terminer  and  gaol  delivery  to  be  executed  within  the  same,  shall  commit  for 
safe  custody  to  the  paol  or  house  of  correction  of  such  county  of  a  city  or  town 
any  person  charged  with  any  offence  committed  within  the  limits  of  such  coanty  of 
a  city  or  town  not  triable  at  the  court  of  quarter  sessions  of  the  said  county  of  a 
city  or  county  of  a  town,  the  commitment  shall  specify  that  such  person  is  committed 
pursuant  to  this  Act,  and  the  recognizances  to  appear  to  prosecute  and  give  evidence 
taken  by  such  justice,  justices,  or  coroner  shall  in  all  such  cases  be  conditioned  for 
appearance,  prosecution,  and  giving  evidence  at  the  conrt  of  Oyer  and  Terminer 
and  gaol  delivery  for  the  next  adjoining  county ;  and  whenever  any  such  person 
shall  be  so  committed,  the  keeper  of  such  gaol  or  house  of  correction  shall  deliver 
to  the  judges  of  assise  for  such  next  adjoining  county  a  calendar  of  all  prisoners  in 
his  custody  so  committed,  in  the  same  way  that  the  sheriff  of  the  county  woald  be 
by  law  required  to  do  if  such  prisoners  had  been  committed  to  the  common  gaol  of 
such  adjoining  county;  and  the  justice,  justices,  or  coroner  by  whom  persons 
charged  as  aforesaid  may  be  committed,  shall  deliver  or  cause  to  be  delivered  to  the 
proper  officer  of  the  court  the  several  examinations,  informations,  evidences,  recog- 
nizances, and  inquisitions  relative  to  such  persons  at  the  time  and  in  the  manner 
that  would  be  required  in  case  such  persons  had  been  committed  to  the  gaol  of  such 
adjoining  county  by  a  justice  or  justices,  or  coroner,  having  authority  so  to  oomniit, 
and  the  same  proceedings  shall  and  may  be  had  thereupon,  at  the  sessions  of  Oyer 
and  Terminer  or  general  gaol  delivery  for  such  adjoining  county  as  in  the  case  of 
persons  charged  with  offences  of  the  like  nature  committed  within  such  county." 

The  venue  in  the  margin  of  an  indictment  was  "  county  of  Norfolk,  being  the 
*^^71  °^^^  adjoining  county  to  the  borough  of  *Yarmouth ;"  the  offence  was  com- 
-*  mitted  in  the  parish  of  Oorlestone,  in  the  county  of  Suffolk.  The  whole  of 
that  parish  is  within  the  jurisdiction  of  the  borough  of  Great  Yarmouth,  and  the 
prisoner  had  been  committed  by  the  borough  magistrates  to  the  house  of  correction 
at  Great  Yarmouth.  It  was  objected  that  the  prisoner  could  not  be  tried  in  Nor- 
folk. Pollock,  C.  B. :  ^*  The  words  of  the  statute  are,  that  in  such  a  case  as  this 
the  prisoner  shall  be  tried  ^  in  the  next  adjoining  county/  Here  the  next  adjoin- 
ing county  was  either  Norfolk  or  Suffolk.  The  place  in  the  borough  where  the 
offence  was  committed  has  nothing  to  do  with  it.  This  would  very  likely  have  been 
a  good  trial  in  Suffolk,  but  I  think  that  it  is  also  a  good  trial  in  Norfolk."(^) 

Some  evidence  is  requisite  as  to  the  loss  of  the  property,  and  where  it  appears 
that  it  was  last  in  the  possession  of  a  person,  either  that  person  should  be  called,  or 
some  evidence  given  to  show  the  loss,  for  otherwise  it  may  be  that  it  has  been 
delivered  by  that  person  to  the  prisoner,  or  to  some  one  else  from  whom  the  prisoner 
may  have  received  it,  or,  indeed,  it  may  have  been  lost.  Upon  an  indictment  for 
stealing  a  horse,  the  prosecutor  proved  that  he  had  put  the  horse  to  be  agisted  with 
a  person  who  resided  twelve  miles  distant  from  his  own  residence,  and,  in  conse- 
quence of  hearing  of  its  loss  from  that  person,  he  went  to  the  field  where  the  horse 
had  been  put,  and  discovered  that  it  was  gone.  Gurney,  B. :  ''I  think  you  should 
prove  the  loss  more  distinctly,  because  non  constat  but  the  prisoners  might  have 

(/)  Sec.  2.  The  detached  parts  are  to  belong  to  the  adjoining  hundred,  Ac,  or  to  form 
a  separate  hundred.  Sec.  4.  *^  No  judicial  proceeding  or  deed  or  other  instromeDt  in 
writing  shall  be  invalidated  by  reason  of  any  error  in  stating  the  name  of  the  conatjr  to 
which  such  detached  portion  originally  belonged,  instead  of  the  county  to  which  it  will 
belong  under  this  Act,  or  the  conyerse." 

{Sf)  Reg.  V.  Gallant,  1  F.  &  F.  517. 
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obtained  poesession  of  the  horse  honestly.  I  do  not  see  how  we  can  get  at  that 
witboat  the  person  with  whom  it  was  put  to  agist,  or  his  servant.  It  is  perfectly 
consistent  with  what  has  been  proved  that  the  horse  might  have  got  out  of  this  pur- 
BOQ^s  possession  in  some  other  way,  and  not  by  felony. ''(A)  So  where,  on  a  siuiilar 
indictment,  it  appeared  that  a  servant  was  sent  to  turn  out  a  horse  in  a  field,  and 
was  sent  to  fetch  it  u^  again  the  next  morning,  when  it  was  missed,  but  the  servant 
was  not  called  as  a  witness,  and  the  prisoner  was  found  in  possession  of  the  horse 
the  next  day ;  it  was  held,  that  there  was  not  sufficient  proof  given  of  the  loss ;  and 
that  the  servant  ought  to  have  been  called  to  prove  what  he  did  with  the  horse,  as 
for  anything  that  appeared  to  the  contrary,  the  servant  might  have  delivered  the 
horse  to  the  pri8oner.(t) 

With  regard  to  the  evidence  in  cases  of  larceny,  it  generally  consists  (unless  the 
prisoner  is  deteeted  in  the  fact,)  of  proof  of  the  felony  having  been  committed,*  and 
of  the  goods  stolen  having  been  found  shortly  afterwards  in  the  possession  of  the 
prisoner ;  and  upon  such  proof  the  general  rule  will  attach,  that  wherever  the  pro- 
perty of  one  man,  which  has  been  taken  from  him  without  his  knowledge  or  consent, 
is  found  upon  another,  it  is  incumbent  on  that  other  to  prove  how  he  came  by  it ; 
otherwise  the  presumption  is,  that  he  obtained  it  feloniously.(y  )  This  rule,  founded 
on  the  necessity  of  the  ease,  which  cannot  admit  offences  of  this  kind  *to  go 


unpunished,  wherever  positive  and  direct  evidence  is  wanting  of  the  guilt  of 
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the  party,  will  probably  seldom  lead  to  a  wrong  conclusion  if  due  attention  be  paid 
to  the  particular  circumstances,  by  which  such  presumption  may  be  weakened,  or 
entirely  destroyed  (Jc)  Amongst  the  most  prominent  of  these  will  be  the  length  of 
time  which  elapsed  between  the  loss  of  the  property  and  the  finding  of  it  in  the  pos- 
session of  the  prisoner ;  the  probability  of  the  prisoner's  having  been,  at  the  time  of 
the  thefl,  near  the  place  from  which  the  property  was  taken ;  and  more  especially  the 
(X)Ddnct  of  the  prisoner  from  first  to  last,  with  respect  to  the  property  found  in  his 
possession,  and  the  charge  brought  against  him  of  having  obtained  it  by  stealing.' 

(A)  Rex  V.  Yend,  6  C.  &  P.  176  (61  E.  0.  L.  R.),  and  MSS.,  C.  8.  G. 

(i)  Rex  V.  Fellows,  MSS.,  C.  S.  G. ;  Stafford  Sum.  Ass.  1830,  Bosanquet,  J. 

U)  2  East  P.  0.  c.  16,  s.  93,  p.  656,  Phil,  on  Evid.  168,  1  edit. 

(k)  That  it  will  sometimes,  like  every  other  rale  of  haman  institution,  fail  to  guide 
rightly  mast  be  admitted.  Lord  Hale  mentions  a  case,  which  he  says  was  tried  before  a 
Terj  learned  and  wary  jndge  where  a  man  was  condemned  and  executed  for  horse-stealing 
upon  proof  of  his  having  been  apprehended  with  the  horse  shortly  after  it  was  stolen  ;  and 
afterwards  it  came  out  that  the  real  thief  being  closely  pursued,  had  overtaken  the  poor 
man  upon  the  road,  and  asked  him  to  walk  the  horse  for  him  while  he  turned  asiue  upon 
a  necessary  occasion,  upon  which  the  thief  made  his  escape,  and  the  man  was  appre- 
hended with  the  horse :  2  Hale  289.  And  it  is  probable  that,  upon  this  rule,  receivers 
of  stolen  goods  are  frequently  convicted  of  stealing  them. 

1  State  9.  Kent,  65  N.  C.  311. 

'  State  V.  Merrick,  19  Maine  398.    The  possession  of  stolen  goods  is  a  presumption  of 
gnilt,  and  this  presumption  is  not  rebutted  by  the  lapse  of  two  months  between  the  theft 
and  finding  :  State  v.  Bennett,  3  Brev.  514.     Thefindingof  a  thing  stolen  in  the  possession 
of  the  accused,  affords  evidence  to  some  extent  that  he  took  it;  which  evidence,  ordina- 
rily is  stronger  or  weaker  in  proportion  to  the  length  of  time  intervening  between  the 
stealing  and  the  finding:  State  v,  Williams,  9  Ired.  140.     The  fact  that  a  portion  of  the 
chattels  were  found  upon  the  premises  of  the  accused  eighteen  months  after  they  were 
stolen,  unaccompanied  by  other  suspicious  circumstances,  is  not  primA  facie  evidence  that 
the  accused  was  guilty  of  larceny:  Warren  i^.  State,  1   Iowa  106.     In  a  prosecution  for 
larceny,  the  fact  that  the  stolen  property  is  found  upon  the  person  of  the  defendant  can 
always  be  given  in  evidence  against  him;  but  the  strength  of  the  presumption  ^hich  it 
raises  against  the  accused  depends  upon  all  the  circumstances  surrounding  the  case : 
Bennett  V.  State,  1  Swan.  411.     Possession  of  stolen  property,  to  raise  a  presumption  of 
gailt,  must  be  recently  after  the  theft :  State  v.  Floyd,  15  Mo.  349. 

For  other  cases  on  the  evidence  arising  from  the  possession  of  the  stolen  property,  see 
Cnrtis  r.  State,  6  Cold.  9 ;  State  v.  Brady,  27  Iowa  126 ;  Billard  v.  State,  30  Texas  367  ; 
Garcia  v  State,  26  Texad  209 ;  State  v,  Credon,  38  Mo.  372  :  People  v.  Ganeff,  2  Parker  C. 
R.  586  ;  State  v,  Williams,  2  Jones  (Law)  194  ;  People  v.  Kelly,  28  Cal.  423  ;  State  v.  Gray. 
37  Mo.  463 ;  Gonkwright  v.  People,  36  111.  204 ;  State  v,  Taylor,  25  Iowa  273  ;  State  v. 
Brown,  Ibid.  661 ;  Unger  v.  State,  42  Miss.  642  ;  Knickerbocker  v.  People,  43  N.  Y.  177; 
Sute  V.  Turner,  66  N.  C.  692  ;  Comra.  v.  Bell,  102  Mass.  163;  Heed  v.  State,  25  Wis.  421  ; 
State  V.  Due,  7  Foster  256  ;  People  v.  Mahoney,  18  Cal.  180;   People  o.  Chambers,  Ibid. 
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It  has  been  held  that  the  po68e88inn  of  Btoles  property  sixteen  BiODth8,(0  or  six 
month8)(m)  or  three  months(n)  after  it  vaa  lo^  is  not  such  t  recent  possession  as 
to  put  the  prisoner  upon  showing  how  he  came  bj  it,  unless  there  be  evidence  of 
something  more  than  the  mere  fact  of  possession  at  such  a  distaaoaof  tioM  afler  the 
loss. 

Where  a  prisoner  was  indicted  for  stealing  two  sackst  which  had  been  found 
about  twenty  days  ailer  they  were  missed,  Coleridge,  J.,  told  the  jury,  ^^If  I  was 
now  to  lose  mv  watch,  and  in  a  few  minutes  it  was  to  be  found  on  the  person  of  one 
of  you,  it  would  afford  the  strongest  ground  for  presuming  that  you  had  stolen  it; 
but  if  a  month  henoe  it  were  to  be  found  in  your  possessioa,  the  presumption  would 
be  greatly  weakened,  because  stolen  property  usually  passes  through  many  hands/X^') 

The  prisoner  was  charged  in  one  count  with  stealing  a  riddle  on  the  20th  Sep- 
tember, 1862,  and  in  another  with  stealing  five  shovels  on  the  16th  of  January, 
1863,  the  property  of  his  masters.  He  had  been  in  their  employ  some  years;  iue 
riddle  and  shovels  were  found  in  his  possession  ;  the  riddle  in  his  back  yard,  one 
shovel  in  his  coal-house,  another  in  his  garden  sovered  with  ashes,  and  three  others 
in  a  distant  pigsty  of  the  prisoner's;  and  a  witness  proved  that  in  the  beginning  of 
January  the  prisoner  brought  some  tools  to  his  yard  where  the  pigsty  was,  and 
stated  he  had  brought  them  to  put  at  the  top  of  the  pigsty  to  be  out  of  the  way. 
The  brand  mark  had  been  erased  from  some  of  the  shovels,  and  the  prisoner's  ini- 
tials substituted  The  prosecutor's  foreman  stated  that  it  was  impossible  to  say 
when  the  articles  were  taken ;  but  a  witness  had  seen  a  riddle  similar  to  the  one  in 
question  on  the  prosecutor's  premises  in  the  summer  of  1862.  It  was  on  the  2l6t 
January,  1863,  that  the. riddle  and  shovels  were  found.  It  was  objected  that  the 
riddle  not  being  proved  to  have  been  in  the  possession  of  the  prosecutors  for  up- 
wards of  eighteen  months,  and  the  shovels  for  not  less  than  eight  ntonths,  there 
was  no  sufficiently  recent  possession  by  the  prisoner  proved ;  the  objection  was  over- 
ruled, and,  on  a  case  reserved,  it  was  held  that  it  was  rightly  overrul6d.(oo)  It  is 
impossible  to  ascertain  the  correct  dates  in  this  report. 

Kecent  possession  of  stolen  property  is  evidence  either  that  the  person  in  posses- 
sion stole  the  property,  or  that  he  received  it  knowing  it  to  have  been  stolen.  The 
prisoner  had  two  sons,  one  aged  eight,  the  other  twelve,  and  his  servant  proved  that 
in  the  week  before  Christmas  his  master  and  his  sons  went  in  a  oar  to  Stieklepath, 
and  he  went  thither  with  them  to  open  the  gates.  Another  witness  proved  that 
she  saw  a  flock  of  sheep  driveo  through  Sticldepath  early  in  the  morning,  when  it 
was  bright  moonlight,  by  two  boys,  and  it  was  her  impression  that  they  were  the 
prisoner's  boys.  Sticklepath  is  seventeen  or  eighteen  miles  from  fixeter ;  the  pros- 
ecutor's farm  was  tweuty-two  miles  from  Exeter,  and  the  prisoner's  £&rm  was  about 
a  quarter  of  a  mile  from  the  prosecutor's.  The  servant  of  Smith,  a  cattle  dealer, 
went  on  the  23d  of  December  to  Little  John's  Cross  Inn  by  his  master's  direction. 
The  inn  was  a  mile  from  Exeter ;  and  seeing  that  no  sheep  had  passed,  he  went 
half  a  mile  on  the  road,  and  then  met  one  of  the  prisoner's  boys  with  tweuty-oae 

{I)  Rex  V. ,  2  G.  ft  P.  459  (12  K.  0.  L.  R.),  Bayley,  J.     It  is  not  stated  what  the 

goods  were. 

(m)  Reg.  V  Cooper,  3  0.  ft  K.  318,  Manle,  J.  Nothing  bat  possession  of  a  horse :  Reg.  v. 
Hams,  8  Cox  C.  C.  333,  s.  c,  as  to  a  sheep,  though  the  prisoner  had  made  contradictory 
Btatemeats  when  it  was  found,  Channell,  B. ;  Reg.  v.  Hall,  1  Cox  C.  C.  231,  Pollock,  C. 
B.,  ft  Coleridge,  J,  s.  p. 

{n)  Rex  V.  Adams,  3  C.  ft  P.  600  (14  E.  C.  L.  R.),  Parke,  J.  The  goods  foand  in  the 
possession  of  the  prisoner  weie  an  axe,  a  saw,  and  a  mattock.  See  Reg.  i^.  Hewlitt,  ^^if, 
vol.  ill!,  p.  216,  Evidence. 

(o)  Cockin's  case,  2  Lew.  235.  (o«)  Rex  e.  Knight,  L.  ft  G.  378. 

382  ;  Graves  v.  State,  12  Wis.  591 ;  People  v.  Gassaway,  23  Cal.  51 ;  State  v.  Woblman,  34 
Mo.  482  ;  State  v.  Bruin,  Ibid.  537  ;  Comm.  v.  Millard,  1  Mass.  6  ;  State  v.  Shaw,  4  Jones 
rLaw)  440 ;  Jones  v.  State,  30  Miss.  653 ;  People  v.  Ai  Ki,  20  Cal.  177-,  Walker  v.  State,  28 
Geo.  254  ;  Belote  v.  State,  36  Miss.  96  ;  Gregory  v.  Richards,  8  Jones  (Law)  410;  State  «. 
Johnson,  1  Wins.  238 ;  People  v.  Antonio,  27  Cal.  404;  Jones  o.  State,  26  Miss.  247; 
Hughes  V.  State,  8  Humph.  75.  It  is  not  enough  to  convict  that  the  property  was  found 
in  the  possession  of  the  prisoner  a  considerable  time  after  the  theft.  The  length  of  time 
depends  on  the  circumstances  of  each  case :  Jones  r.  State,  26  Miss.  247. 
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sheep,  and  returned  with  him  and  the  sheep  to  the  inn,  where  he  saw  the  prisoDer 
and  his  other  boy.  The  sheep  seemed  weary  with  travellino:,  and  it  was  about  half- 
past  eight  when  they  were  first  met.  The  prisoner  and  the  two  boys  went  with  the 
man  to  put  the  sheep  in  a  field.  The  prisoner  came  to  the  inn  at  eight  o'clock  with 
his  youngest  boy  in  a  car.  He  said  he  had  sheep  coming  along  the  road,  and  ho 
wished  to  stop  them  in  the  yard  till  he  got  keep  for  them.  The  cattle  dealer  proved 
that  he  had  received  a  letter  from  the  prisoner  on  the  22d  December,  stating  that 
he  shonld  have  some  sheep  coming  on,  and  that  he  would  be  early  at  Little  John's 
Cross  Inn.  and  that  if  the  cattle  dealer  could  not  be  there  to  deal  for  them,  he  was 
to  send  some  person  to  show  where  to  put  the  sheep  in  his  field :  and  he  accordingly 
sent  his  man,  and  in  the  evening,  afler  a  long  bargaining,  he  bought  the  sheep  of 
the  prisoner.  The  sheep  of  the  proeecutor  were  proved  to  have  been  among  these 
aheep.  The  prisoner  had  said  that  he  had  bought  a  portion,  or  all  of  the  shej^p, 
bat  did  not  say  from  whom,  or  when.  In  his  letter  he  said  he  had  bought  a  small 
lot  of  sheep,  and  he  would  have  them  driven  to  Exeter  on  the  23d.  The  jury 
found  the  prisoner  guilty  of  receiving  the  sheep  knowing  them  to  have  been  stolen ; 
it  was  then  urged  that  there  was  no  evidence  to  support  that  count,  and  that  the 
jury  ought  to  have  been  so  directed ;  but,  upon  a  case  reserved  upon  the  question 
whether,  upon  the  whole  case,  the  jury  should  have  been  directed  that  they  could 
not  kwiully  find  the  prisoner  guilty  upon  the  second  count,  the  conviction  was 
affiimed.  Pollock,  G.  B.,  ^'If  no  other  person  is  involved  in  the  transaction,  and 
the  whole  of  the  case  against  the  prisoner  is  that  he  was  found  in  possession  of  the 
stolen  property,  the  evidence  would  no  doubt  point  to  a  case  of  stealing  rather  than 
a  case  of  receiving ;  but  in  every  case,  except  indeed  where- the  possession  is  so  recent 
that  it  is  impossible  for  any  one  else  to  have  committed  the  theft,  it  becomes  a  mere 
question  for  the  jury  whether  the  person  found  in  possession  of  the  stolen  property 
stole  it  himself  or  received  it  from  some  one  else.  If  there  is  no  other  evidence, 
the  jury  will  probably  consider,  with  reason,  that  the  pi-isoner  stole  the  property; 
bat  if  there  is  other  evidence,  which  is  consistent  either  with  his  having  stolen  the 
property,  or  with  his  having  received  it  from  some  one  else,  it  will  be  for  the  jury  to 
say  which  appears  to  them  the  more  probable  solution."  Byles,  J.,  ^' There  are 
three  ways  in  which  the  prisoner  may  have  received  these  sheep  with  a  guilty 
knowledge.  First,  the  boys  may  have  stolen  them  independently  of  their  father, 
who  may  have  received  the  sheep  from  them.  Secondly,  the  father  may  have  sent 
the  boys  as  innocent  agents  to  receive  the  sheep  from  the  actual  thief,  in  which 
case  the  father  would  have  been  guilty  of  receiving  as  a  principal,  the  boys  being, 
as  it  were,  merely  the  long  arms  with  which  he  took  the  sheep.  Thirdly,  he  mav 
have  sent  the  boys  for  the  same  purpose  as  guilty  agents,  in  which  case,  although 
the  boys  would  be  the  principals  in  the  felony  (of  receiving),  yet  the  father  woiidd 
be  an  accessory  befbre  the  fact,  and  might  be  convicted  as  a  principal."  Black- 
burn, J.,  "  When  it  has  been  shown  that  property  has  been  stolen,  and  has  been 
found  recently  after  its  loss  in  the  possession  of  the  prisoner,  he  is  called  upon  to 
account  for  having  it,  and,  on  his  failing  to  do  so,  the  jury  may  very  well  infer  that 
his  possession  was  dishonest,  and  that  he  was  either  the  thief  or  the  receiver,  accord- 
ing to  the  ciroomsfeaaoes.  If  he  had  been  seen  near  the  place  where  the  property 
was  kept  before  it  was  stolen,  they  may  fairly  infer  that  he  was  the  thief.  If  other 
ciieumstances  show  that  it  is  more  probable  that  he  was  not  the  thief,  the  presump- 
tion would  be  that  he  was  the  receiver.  The  jury  should  not  convict  the  prisoner 
of  receiving  unless  they  are  satisfied  that  he  is  not  the  actual  i\kief.'\pp)  A 
clearer  case  than  this  there  never  was :  the  sheep  were  proved  to  have  been  in  the 
pofisession  of  the  son  on  the  road,  and  the  prisoner  received  them  at  the  inn,  and 
there  was  abundant  evidence  of  guilty  knowledge,  and  it  was  perfectly  immaterial 
whether  the  prisoner  had  previously  stolen  them  ;  for  a  man  may  be  a  thief  and  a 
receiver  as  well.  There  was  also  evidence  that  he  either  stole,  or  was  an  accessory 
befi}re  the  fact  to  the  stealing,  for  the  letter  appointing  the  meeting  with  the  cattle 
dealer  proves  the  previous  intention,  and  supports  one  or  the  other  of  these  views. 
As  some  articles  pass  from  hand  to  hand  much  more  readily  than  others,  the 

(PP)  ^^S*  ^'  Langmead,  L.  k  G.  42Y. 
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nature  of  the  articles  ought  to  be  taken  into  consideratioD  by  the  jury  in  deterain- 
ing  whether  the  poeeeseion  ia  bo  recent  as  to  lead  to  the  conclusion  that  the  prisoner 
stole  them.  Upon  ah  indictment  for  stealing  two  ends  of  woollen  cloth,  which  were 
about  twenty  yards  each  in  length ;  it  appeared  that  the  cloth  was  misBed  on  the 
23d  of  January,  when  it  was  in  an  vnfinished  state,  and  that  part  of  it  was  left  on 
the  2l6t  of  March  by  the  prisoner  at  the  house  of  one  Porter^  and  that  on  the  30th 
of  the  same  month,  the  prisoner  sent  the  .residue  to  be  shorn.  It  was  submitted 
that  the  length  of  time  since  the  loss  was  so  great  that  no  presumption  of  guilt  was 
raised  against  the  prisoner  by  the  possession  of  it.  Patteson,  J., ''  I  think  the  length 
^ooq-i  o^  ^^°*®  ^  ^  ^^^  considered  with  reference  to  the  nature  of  the  articles  which 
-'  are  stolen.  If  they  are  such  as  pass  from  hand  to  hand  readily,  two  months 
would  be  a  long  time,  but  here  that  is  not  so :  it  is  a  question  for  the  jury."(i') 

The  observation  in  the  note  to  the  last  edition (g)  has  been  confirmed  by  the 
following  case.  A  knife,  candlestick,  watch,  eyeglass  and  muffineer  were  burglari- 
ously stolen  on  the  27th  of  March,  1843,  and  all  found  in  the  prisoner's  house  on 
the  18th  March,  1844,  when  he  stated  that  he*had  had  some  of  them  in  his  pos- 
session more  than  a  year.  Tindal,  C.  J.,  told  the  jury  that  "  If  there  had  been 
nothing  found  but  the  knife,  as  that  might  change  hands  frequently,  it  would  be 
too  strong  to  infer  that  the  prisoner  must  have  been  the  tiiief ;  a  small  thing  that 
would  change  hands  very  easily  would  be  too  little  at^r  so  long  a  time :  but  then 
again  it  cannot  be  concealed  that  if,  instead  of  one,  there  are  several  articles  that 
are  not  likely  to  have  changed  from  hand  to  hand,  and  then  to  have  come  together 
into  the  custody  of  the  same  person,  that  takes  off  from  the  effect  that  would  be 
produced  by  the  lapse  of  time.'X'') 

Where  on  an  indictment  for  stealing  two  post-letters,  containing  a  bank-note  for 
£500  and  a  Crystal  Palace  dividend  warrant,  it  appeared  that  the  prisoner  was  a 
letter-sorter  and  letter-carrier  in  the  London  Post  Office,  and  that  he  had  been  em- 
ployed as  a  sorter  on  the  17th  January,  1861,  in  sorting  letters  for  the  East  Central 
District,  and  a  bank-note  for  £500  had  been  sent,  with  the  warrant  specified  in  the 
indictment,  from  Huddersfield  to  a  firm  in  the  East  Central  Division,  in  a  letter 
which  ought  to  have  arrived  on  the  17th  in  Jjondon,  but  the  letter  was  never  de- 
livered. In  June,  1862,  whilst  he  was  still  a  sorter  of  letterF,  the  prisoner  was  ap- 
prehended on  another  charge  of  abstracting  other  notes  from  letters,  and  asked  if 
he  had  any  other  notes  at  home,  and  he  replied  he  had  one  for  £500,  cut  in  halves, 
in  a  cash-box  at  his  residence ',  and  in  that  box  the  note  was  found,  and  on  its  being 
produced,  the  prisoner  volunteered  a  statement  that  he  had  picked  it  up  on  Fins- 
bury  Pavement,  in  a  pocket-book,  ten  months  before,  and  in  his  defence  he  repeated 
that  statement,  and  added  that  he  had  kept  it  all  this  time  in  expectation  of  seeing 
a  reward  offered  for  it.  He  admitted  his  guilt  as  to  the  other  notes,  but  declared 
his  innocence  as  to  this  note.  Bramwell,  B.,  told  the  jury  that  "  the  possession  of 
stolen  property  shortly  after  it  has  been  stolen  is  strong  evidence,  in  the  absence  of 
explanation,  against  the  person  charged;  but  here  that  is  not  the  case;  for  the 
note  was  lost  many  months  before,  and  although,  no  doubt,  the  prisoner  had  had 
the  note  for  months  in  his  possession,  yet  it  must  be  remember^  that  he  volun- 
teered the  statement  that  he  had  found  it  in  a  pocket-book  at  the  spot  mentioned. 
*^401  *^^^  °^^7  ^^^®  ^  shrewd  suspicion  as  to  how  he  became  possessed  of  it,  but 
^  suspicion  is  not  sufficient  to  convict.  If  you  only  entertain  a  suspicion,  acquit 
the  prison er."(«) 

(p)  Rex  V.  Pftrtridge,  7  C.  &  P.  561  (32  E.  C.  L.  R.).  It  may  frequently  be  very  im- 
portant to  consider  the  nnmber  of  articles  stolen,  and  the  number  found  on  the  prisoner, 
as  it  should  seem  that  in  proportion  as  the  number  found  is  large  is  the  probability  in- 
creased that  he  was  the  thief.     C.  S.  G. 

(y)  Supray  note  (p). 

(r)  Reg.  V.  Dovey,  Worcester  Sum.  A.  1844,  MSS.,  G.  S.  G.  Suppose  a  man  were  robbed 
of  fifty  shillings,  and  the  same  fifty  shillings  were  at  any  time  afterwards  found  in  the 
possession  of  any  other  person,  is  not  the  probability  exceedingly  strong  that  they  had 
never  been  separated,  but  had  been  taken  by  that  person  ?  And  so  in  every  case  where 
sundry  articles,  stolen  at  the  same  time,  are  found  in  the  possession  of  any  person,  the 
number  of  the  articles  and  their  character  ought  to  be  taken  into  consideration,  as  well 
as  the  time  that  may  have  elapsed  since  they  were  stolen. 

(«)  Reg.  V,  Smith,  3  F.  &  F.  123.    The  note  had  been  lost  seventeen  months;  the  pri- 
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On  an  indictment  for  stealing  a  beetle-head,  it  appeared  that  the  prosecutor  had 
not  seen  it  for  fifteen  months  before  it  was  missed  and  traced  to  the  possession  of 
the  prisoner,  who  claimed  it  as  his  own  property,  and  said  he  had  bought  it  eight 
years  ago  at  a  sale.  It  was  contended  that  the  time  was  too  long  to  make  it  neces- 
sary for  the  prisoner  to  account  for  the  possession.  Alderson,  B. :  "I  would  so 
dffect  the  jury  but  for  the  statement  of  the  prisoner,  who,  in  giving  an  account  of 
how  he  became  possessed  of  the  article,  tells  a  lie,  if  it  be  the  property  of  the  prose- 
cutor. If  he  had  rested  his  case  upon  the  position  you  now  take  for  him,  when  the 
property  was  found  and  claimed  by  the  prosecutor,  he  would  have  been  exempt 
from  the  charge  of  stealing  it,  on  the  ground  stated  by  you.  He  would  then  have 
admitted  the  beetle  to  be  the  property  of  the  prosecutor ;  but  he  denies  that  by  his 
statement,  while  he,  at  the  same  time,  admits  that  he  had  this  thing  in  his  posses- 
sion at  the  time  immediately  after  its  loss,  and  therefore  there  is  a  recent  possession." 
And  the  jury  were  told  that  "  in  cases  where  property  of  such  insignificant  value  as 
that  laid  in  this  indictment  is  shown  to  have  been  stolen  so  long  as  fifteen  months 
before  it  is  discovered  in  the  possession  of  a  stranger,  that  person  ought  not  to  be 
called  on  to  answer  for  that  possession,  on  a  charge  of  felony;  for  it  might  reason- 
ably be  inferred  that  he  came  honestly  by  it  in  that  long  interval.  If  the  prisoner 
had  Srtid  in  the  first  instance,  *  Why,  really  I  can't  tell  where  or  how  I  got  this 
beetle,'  I  should  have  said  that  that  was  a  reasonable  statement,  and  that  he  ought 
not  to  have  been  indicted  for  stealing  it ;  in  that  case,  it  being  assumed  that  the 
prisoner  does  not  deny  that  the  article  might  once  have  been  the  property  of  the 
pmsecuror.  Where,  however,  the  prisoner  is  shown  to  have  claimed  the  thing  so 
iband  as  his  property  by  right  of  a  purchase  made  eight  years  ago,  and  a  continued 
possession  to  the  present  time,  I  should  say  that  that  was  not  so  reasonable  an 
account  of  his  possession  as  to  exempt  him  from  the  necessity  of  accounting  for  it 
to  the  satisfaction  of  a  jury ;  for,  if  it  be  true,  the  prosecutor  is  wrong,  and  the 
identity  of  the  thing  with  that  found  is  disputed.  If  the  prosecutor  should  satisfy 
the  jury  chat  the  beetle  was  his,  then  the  statement  of  the  prisoner,  accounting  for 
his  possession  of  it,  must  be  false,  and  he  must  have  been  presumed  to  have  stolen 
it,  though  it  was  not  found  in  his  possession  for  fifteen  months  after  the  loss.  The 
question,  therefore,  is  simply  one  of  identity."(<) 

Cases  frequently  occur  where  property  is  found  in  a  house  in  which-  several 
persons  reside,  any  of  whom  might  have  stolen  it :  upon  such  cases  Mr.  Starkie  ob- 
serves. ^'  it  is  also  to  be  careftilly  observed,  that  the  mere  finding:  o^  stolen  goods  in 
the  house  of  the  prisoner  where  there  are  other  inmates  of  the  house  capable  of 
stealing  the  property,  is  insufficient  evidence  to  prove  a  possession  by  the  prisoner."(v) 

*  Where  goods  were  found  in  the  house  of  a  blind  man,  and  the  prisoner,  r*q4.i 
his  wife,  said  she  had  purchased  them  a  long  time  before ;  Erie,  J.,  held  *- 
that  as  she  said  she  bought  the  goods,  it  must  be  left  to  the  jury  to  decide  whether 
the  goods  were  in  her  possession  without  the  consent  and  control  of  her  husband, 
and  if  they  were,  the  jury  ought  to  find  her  guilty.(i;) 

Where  two  brothers,  aged  fourteen  and  eleven,  were  found,  the  night  after  a 
barglary,  concealed  in  a  corn-bin,  in  an  open  gig-house,  and  some  of  the  property 
hid  in  some  rubbish  near  the  bin,  and  some  more  hid  in  a  loft  over  the  gig-house, 
and  the  boys  said  they  went  there  to  sleep  out  of  the  cold,  and  they  did  not  make 
any  claim  to  the  property ;  Pollock,  C.  J.,  held  that,  though  there  might  be  grounds 
of  suspicion,  there  was  no  possession  of  the  property  by  the  prisoners  proved. («>) 

soner'a  statement  pats  it  in  his  posssssion  ten  months  before  it  was  found,  and  therefore 
the  poMessioB  is  seven  months  after  the  loss. 

(4  Reg.  V.  Evans,  2  Uoz  C.  G.  270. 

(v)  2  Stark.  Evid.  614,  note  (y),  3d  edit.  It  must  be  observed,  however,  that  learned 
judges  have  generally  considered  such  evidence  as  sufficient  to  call  upon  the  occapier  of 
the  hoase  to  aeconnt  for  the  possession ;  on  the  ground  that  the  house  being  in  his  occu- 
pation, the  property  was  found  in  his  possession ;  and  there  seems  good  reason  for  this 
coarse,  because,  as  master  of  the  house,  he  must  be  presumed  to  have  the  control  over  it, 
sod  to  permit  nothing  to  come  into  it  withoot  his  sanction  ;  at  the  same  time  it  is  for  the 
jnry,  under  all  the  circumstances,  to  say  whether  the  master  stole  the  property,  or  any  of 
the  other  inmates  of  the  house.     0.  S.  G. 

(v)  Reg.  V.  Banks,  1  Ooz  0.  C.  238.  {w)  Reg.  v.  Coots,  2  Cox  C.  G.  188. 
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On  an  indictment  for  stealing  four  sacks  of  barley,  it  appeared  that  the  prisoners 
and  a  girl  were  employed  by  the  prosecutor  in  his  bam  to  winnoir  some  barley  with 
which  he  had  mixed  some  canary*eeed.  One  of  the  prisoners  fetched  scYeral 
sacks  from  the  house  into  the  barn,  and  he  and  the  girl  fiUed  them  with  barley. 
The  prisoners  then  sent  the  girl  home,  though  befbre  the  usual  time.  At  twelve 
o'clock  the  same  night  the  prosecutor  saw  the  prisoners  go  into  the  stable,  and  three 
minutes  afterwards  he  entered  the  stable  and  no  one  was  there ;  but  he  found  the 
prisoners  concealed  under  some  straw  in  a  lofb  over  the  stable.  Neither  barley  or 
sack  was  found  in  the  loft ;  but  in  a  bin,  which  was  in  an  aperture  of  the  wall 
between  the  stable  and  the  barn,  the  prosecutor  found  three  sacks  full  of  barley, 
and  the  baiiey  had  canary  seed  mixed  with  it,  and  the  prosecutor  swore  that  he 
believed  the  barley  was  his  property.  It  was  no  part  of  the  prisoners'  duty  to  plaoe 
the  barley  in  saeks,  or  to  put  the  sacks  in  the  bin  ;  and,  upon  a  case  reserved,  it  was 
held  that  there  was  overwhdming  evidence  against  both  prisoners. (a;) 

Where  several  chattels  are  lost,  and  there  is  no  evidence  to  show  that  they  were 
stolen  at  different  times,  and  they  may  have  been  all  stolen  at  one  time,  the  prisoner 
may  be  proved  to  have  had  some  of  them  in  his  possession  at  one  time  and  some  at 
another,  although  it  may  be  probable  that  they  were  stolen  at  different  times.  On 
an  indictment  for  stealing  a  quantity  of  rob^,  silk,  and  other  articles,  it  appeared 
that  the  prisoner  was  the  servant  of  the  prosecutors,  and  nothing  was  missed  till 
just  before  his  apprehension,  nor  had  he  been  seen  to  take  anything  out  of  the 
house,  but  after  he  was  apprehended,  he  admitted  haying  taken  a  great  variety  of 
things,  some  of  which  he  had  sent  to  one  Smith ;  the  prosecutor  swore  t^at  he 
had  no  doubt  that  the  articles  were  taken  at  different  times,  and  it  appeared 
itiOAOi  probable  that  that  was  the  case,  irom  the  great  variety  of  the  articles,  and 
''•'  from  its  appearing  that  Smith  had  been  ''^in  the  habit  of  pledging  several 
articles,  at  different  times,  during  a  period  of  between  fbur  and  five  months. 
Oazelee,  J.,  held  that  he  could  not  comp<4  the  prosecutors  to  elect  what  set  of  goods 
they  relied  upon ;  and  that  though  it  was  probable  the  goods  were  taken  at  different 
times,  it  was  not  imposable  that  they  had  all  been  taken  at  one  time ;  and,  on  a 
case  reserved,  the  judges  were  unanimously  of  opinion  that  the  learned  judge  was 
right  in  not  requiring  an  election  to  be  made.(y)  So  where  seventy  ftheep  were  put 
on  Thomly  Common  on  the  18th  of' June,  and  were  not  missed  till  November,  and 
the  prisoner  was  in  possession  of  fbur  of  those  sheep  in  October,  and  of  nineteen 
others  of  them  on  the  23d  of  November,  Bayley,  J.,  allowed  evidence  of  both  to 
be  given. (2;)  But  where  two  horses  were  stolen  from  different  persons  at  different 
times,  but  were  taken  at  the  same  time  by  the  prisoner  into  a  different  county,  and 
it  was  submitted  that  the  felonies  were  distinct,  and  the  prosecutor  should  elect  on 
which  he  would  proceed;  Littledale,  J.,  said,  "  If  you  could  confine  your  evidence 
entirely  to  a  single  felony  in  this  county,  you  need  ni>t  elect ;  but  this  yon  cannot 
do ;  for  you  must  prove  that  the  horses  were  originally  stolen  in  another  county. 
The  possession  of  stolen  property  soon  after  a  robbery  is  not  its^f  a  felony,  thuugh 
it  raiaes  a  presumption  that  the  possessor  is  the  thief;  it  refers  to  the  original 
taking  with  all  its  circumstances.  I  think,  therefore,  chat  you  must,  in  this  instance, 
make  your  eleotion."(a) 

Where  all  that  can  be  proved  concerning  property  found  in  the  possession  of  a 
supposed  thief  is  that  it  is  0/  the  same  kind  as  that  which  has  been  lost,  this  will 
not  in  general  be  deemed  sufficient  evidence  of  its  having  been  feloniously  obtained, 
and  some  proof  of  identity  will  be  required.  But  where  the  fact  is  very  recent 
and  the  property  consists  of  articles,  the  identity  of  which  is  not  capable  of  strict 
proof,  from  the  nature  of  them,  the  conclusion  may  be  drawn  that  the  property  is 
the  same,  unless  the  prisoner  can  prove  the  contrary.  (6)  Thus,  if  a  man  be  found 
coming  out  of  another's  barn,  and  upon  his  being  searched  corn  be  found  upon  him, 

(z)  Reg.  V.  Samwajs,  Dears.  G.  G.  371. 

(y)  Rex  «.  Dann,  R.  &  M.  0.  0.  R.  146,.  and  see  Rez  v  Hunt,  Hiadnarch's  Supp.  to 
Deacon's  Gr.  L.  1683;  Rose.  G.  R.  217;  Reg.  v.  Bleaadale,  2  C.  &  K.  765  -(61  E.  G.  L.  R.); 
Reg.  o.  JobnsoD,  D.  k  B.  G.  G.  340. 

I2)  Rex  V,  Dewhirst,  2  Stark.  Et.  614,  8d  edit. 

[a)  Rex  V.  Smith,  R.  k  M.  N.  P.  R.  295.  {h)  2  East  P.  G.  c.  16,  8.  93,  p.  657. 
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of  the  same  kind  as  that  in  the  barn,  the  evidence  of  the  gnilt  will  be  pregnant; 
and  cases  haye  frequently  ooeorred  where  persons  employed  in  carrying  sugar  and 
other  artieles  from  diips  and  wharfs  have  been  convicted  of  larceny,  upon  evidence  that 
they  were  detected  with  property  of  the  same  kind  upon  them,  recently  upon  coming 
from  such  places,  although  the  identity  of  the  property,  as  belonging  to  such  and 
such  persons,  could  no  otherwise  be  proved,  (c) 

Where  the  prosecutor  kept  a  large  toy-shi^  and  the  prisoner,  a  little  boy,  came 
into  the  shop  dressed  in  a  smock  frock,  and  after  remaining  there  some  time,  from 
suspicion  excited,  he  was  searched,  and  under  his  smock-frock  were  found  concealed 
a  doll,  six  toy  houses  and  other  such  things,  and  the  prosecutor  swore  that  he  be- 
lieved the  six  toy  houses  to  be  his  property,  because  they  exactly  ^resembled  r^*jAO 
other  toy  houses  of  the  same  sort  which  he  had  in  his  shop,  and  he  gave  the  ^ 
same  evidence  with  regard  to  all  the  other  articles  except  the  doll,  and  he  swore  that 
the  doll  had  been  his,  as  he  found  upon  it  his  private  mark ;  but  he  could  not  say 
that  he  had  not  sold  it,  and  be  had  not  missed  and  could  not  miss,  from  the  nature 
of  his  stock,  any  of  the  articles  which  the  prisoner  was  charged  with  stealing. 
Erie*,  J.,  said,  ''  It  seems  to  me  that  you  have  failed  to  establish  in  this  case  the 
corpus  deHcti.  It  is  true  the  prosecutor  swears  that  the  doll  was  once  his,  but  he 
cannot  state  that  it  was  taken  from  him;  and,  for  aught  that  appears  to  the  con- 
trary, the  prisoner  may  have  come  by  it  in  an  honest  manner."  And  an  acquittal 
was  direeted.(<£) 

Upon  an  indictment  for  st<eaiing  a  quantity  of  pepper  it  appeared  that  the  pri- 
soner was  seen  coming  out  of  the  lower-room  of  a  warehouse  in  the  London  Docks, 
in  the  floor  above  whidi  a  large  quantity  of  pepper  was  deposited,  some  in  bags  and 
some  loose  on  the  floor.  The  person  having  the  charge  of  the  warehouse  stopped 
him,  and  said,  '*  I  think  there  is  something  wrong  about  you."  The  prisoner  said, 
**  I  hope  you  wiU  not  be  hard  with  me,"  and  threw  a  quantity  of  pepper  out  of  his 
pocket  on  the  ground.  The  witness  stated  that  no  peepper  was  missed,  and  he  could 
not  say  from  the  large  quantity  of  pepper  that  was  in  the  warehouse  that  any  had 
heen  stolen  ;  but  the  pepper  found  on  the  prisoner  was  of  the  like  description  with 
the  pepper  in  the  warehouse.  The  prisoner  had  no  business  in  the  warehouse.  It 
was  contended  that  the  oerptu  delicti  must  be  proved ;  and  that  there  was  no  evi- 
d^ce  to  go  to'the  jury  \  but  the  objection  was  overruled,  and,  upon  a  case  reserved, 
it  was  held  that  the  conviction  was  right.  The  oflence  must  be  proved ;  but  there 
is  no  authority  that  the  eorpw  delicti  must  be  expressly  proved  in  every  case.  The 
distinction  between  this  ease  and  Beg.  v.  Dredgele\  is  plain.  There  the  little  boy 
asserted  that  (he  doll  was  his  own,  and  conductea  himsdf  like  an  honest  person ; 
here  tlie  prisoner  did  not  say  the  pepper  was  his  own  property,  but  ^'  Don't  be  hard 
upon  me."(/) 

80  where  the  prisoner  was  indicted  for  steaMog  coal,  and  it  appeared  that  it  was 
his  duty  to  convey  a  ton  of  coal  from  his  master's  premises  to  those  of  a  customer, 
and  he  left  with  the  coals  in  a  cart  at  12  o'clock  and  delivered  them  at  1  o'clock ; 


ie)  2^Sast  P^  0.  c.  16,  s^  9?,  p.  657.    See  note  (/),  infra, 
(d) 


Reg.  V.  Dredge,- 1  Cox  G.  G.  235.  The  report  of  this  case  is  anything  but  satis- 
factory, and  in  Reg.  v,  Bnrton,  tn/rA,  Maule,  J.,  stated  that  the  boy  adserted  that  the  doll 
was  his  own,  and  conducted  himself  like  an  honest  person,  of  which  there  is  do  mention 
in  this  report,  which  therefore  cannot  be  considered  as  accurate,  and  certainly  does  not 
warrant  the  marginal  note  that  ^*  in  a  charge  of  larceny,  if  the  prosecutor  cannot  swear 
to  the  loss  of  the  article,  said  to  be  stolen,  the  prisoner  must  be  acquitted."  In  Reg.  v. 
Barton,  6  Gox  C.  G.  293,  Maule,  J.,  said,  "  The  offence  with  which  the  prisoner  is  charged 
must  be  proved,  and  that  iavolves  the  oecessity  of  proving  that  the  prosecutor's  goods 
have  been  taken;  bnt  why  is  that  to  be  differently  proved  itom  the  rest  of  the  case?  If 
the  circumstances  satisfy  the'jury,  what  rule  is  there  which  renders  some  more  positive 
and  direct  proof  necessary?"  In  these  cases  it  is  plain,  the  proper  course  is  to  leave  the 
evidence  to  the  jury. 

(e)  Supra, 

(/)  Reg.  V.  Burton,  Dears.  G.  0.  282,  Mante,  J.,  <*  If  a  man  go  into  the  London  Docks 
sober,  withont  neans  of  getting  drunk,  and  comes  out  of  one  of  the  cellars  very  drunk 
wherein  are  a  million  gallons  of  wine,  I  think  that  would  be  reasonable  evidence  that  he 
had  stolen  some  of  the  wine  in  that  cellar,  though  you  could  not  prove  that  any  wine  was 
stolen,  or  any  wine  was  missed." 
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and  at  12i  o'clock  be  sold  190  Ibs^  bat  tbere  was  no  evidence  of  tbe  quantitj 
delivered  at  tbe  customer's  being  less  tban  a  ton,  or  of  any  otber  coal  fasTing 
been  missed.  Willes,  J.,  left  tbe  question  to  the  jury  whether  the  190  lbs. 
weight  sold  by  the  prisoner  were  not  part  of  the  ton.(^) 

The  prisoner  was  indicted  for  stealing  a  check  for  18/.,  and  also  for  forging  an 
indorsement  on  it.  Langley  sent  the  prisoner's  mistress  a  check  for  1 8/.  in  a  letter, 
and  drawn  to  her  order ;  she  was  then  ill.  Two  days  afterwards  the  prisoner  cashed 
the  check  with  an  indorsement  of  her  mistress's  name  on  it,  whioh  her  mistoess's 
relations  believed  not  to  be  hers.  Two  days  afterwards  the  mistress  died.  Bein^ 
asked  whether  she  had  received  any  letters  far  her  mistress  while  she  was  ill,  the 
prisoner  said  she  had  not.  After  cashing  the  check  she  had  paid  14/.  to  a  trades- 
man, to  whom  her  mistress  owed  that  sum,  and  who  had  pressed  for  and  been  pro- 
mised payment  of  it.  The  prisoner  being  taxed  with  this,  as  proof  that  she  most 
have  received  the  check,  still  denied  it,  and  had  retained  and  never  accounted  fw 
the  surplus.  Pollock,  0.  B.,  held  that  the  prisoner  could  not  be  convicted  of  steal- 
ing the  check  :  there  was  no  sufficient  evidence  of  the  foi^ry  of  the  indorsement 
Perhaps,  in  the  absence  of  any  proof  of  the  forgery,  the  prisoner  was  entitled  to 
have  it  presumed  that  it  was  genuine.  At  all  events,  it  could  not  be  taken  that  it 
was  not  so ;  and  if  it  were  so,  then  that,  coupled  with  the  undoubted  fact  that  the 
prisoner  applied  most  of  the  proceeds  to  the  payment  of  her  mistress's  debt,  would 
negative  any  felony  as  to  the  check.  The  appropriation  of  the  proceeds  to  what 
must  be  deemed  to  have  been  a  purpose  of  the  mistress,  and  may  fairly  be  presumed 
to  have  been  directed  by  her,  tended  strongly  to  show  that  the  check  was  entrusted 
to  the  prisoner,  and  not  feloniously  taken.(^)  The  pristmer  was  tried  only  for  the 
larceny  of  the  check,  and  no  charge  made  as  to  the  4£ 

Evidence  that  the  property  stolen  is  of  some  value  will  also  be  material,  as  if  it 
be  of  no  value,  it  is  not  a  subject  in  respect  of  whidi  larceny  can  be  oommitted.(A) 
But  property  may  be  of  value  to  the  owner  though  not  of  general  value.  Thos, 
where  the  indictment  was  for  stealing  pieces  of  paper  with  avulable  stamps  thereon, 
and  it  appeared  that  the  pieces  of  paper  were  re-issuable  notes  of  a  country  bank 
which  had  been  paid,  and  were  in  trcmsitu  for  the  purpose  of  being  re-issued,  it  was 
decided  that  they  were  the  valuable  property  of  the  country  bankers  (though  not 
promissory-notes  within  2  Geo.  2,  c.  25)  and  subjects  of  laroeny.(t)* 

So  a  memorandum  of  a  sum  of  money  which  a  person  owed  the  prosecutor  has 
been  held  to  be  the  subject  of  robbery.(y)  But  although  the  chattel  must  be  of 
some  value,  it  need  not  be  of  the  value  of  some  known  coin,  as  of  a  farthing  at 
least  Upon  an  indictment  for  receiving  nine  pieces  of*  paper,  value  two  shilUngB, 
it  i^peared  that  the  papers  had  been  torn  out  of  a  book  kept  by  a  coalmeter ;  tiie 
book  was  a  certificate  book,  which  the  coalmeters  received  wiien  they  went  on  board 
ships ;  the  certificates  were  those  given  to  different  merchants ;  they  are  not  signed 
as  they  are  m  the  books ;  there  are  blanks  left  for  the  name  of  the  ship  from  which 
the  coals  are  delivered,  the  quantity,  the  bai^e,  the  number  of  it,  the  lighterman, 
and  to  whose  account  they  are  delivered,  and  the  date  of  the  delivery ;  it  is  signed 
by  the  meter.  One  only  of  these  pieces  of  paper  was  traced  to  th«  prisoner.  It 
was  submitted  that  it  was  not  of  any  value  so  as  to  sustain  an  indictment  ]  and  that 
it  must  be  of  the  valne  of  some  coin  known  to  the  law.  Parke,  B. :  ''  There  is  no 
doubt  it  must  be  of  some  value,  and  it  is  of  some  value,  but  it  is  quite  new  to  me 
that  it  must  be  of  the  value  of  some  coined  money,  of  a  farthing  at  least"    '^  It 

{ff)  Reg  V,  Hooper,  1  P.  &  F.  85.  (ffff)  Reg.  ».  Sl!ngrt>y,  4  F.  Ae  F.  61. 

[A)  Phipoe's  case,  antej  p.  274 ;  Com.  Dig.  Ind.  G.  2 ;  Stark.  Orim.  Plead.  450. 
t)  Clarke's  case,  2  Leach  1036 ;  anUj  p.  267. 
[j)  Rex  V.  Bingley,  6  C.  &  P.  602  (24  E.  C.  L.  R.),  Gurney,  B. 

^  In  an  indictment  charging  the  larceny  of  promigsorj  notes,  omigsion  to  charge  the 
value  of  .the  notes  is  a  material  defect:  Wilson  v.  State,  1  Port.  US.  la  order  to  render 
bonds,  notes,  &c.,  the  subject  of  larceny,  they  must  be  at  the  time  of  the  taking  legally 
valid  and  subsisting  securities  for  the  payment  of  money  or  some  specific  article  of 
Talue:  Ibid  A  verdict  for  larceny  should  fix  the  value  of  the  property  stolen:  Bay  *• 
State,  1  Iowa  316. 
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must  be  assigned  of  some  Talue ;  yoa  say  of  the  value  of  some  known  ooin,  bat  I  do 
not  know  any  authority  for  that.  I  do  not  know  that  it  oould  not  be  stated  as  of 
the  value  of  a  hundredth  part  of  a  farthine.  Show  me  some  case  where  the  indict- 
mcDt  has  failed  on  the  ground  of  the  artioTe  being  valueless." (&) 

With  respect  to  those  larcenies,  which  are  aggravated  by  the  amount  of  the  pro- 
perty stolen,  as  in  the  case  of  stealing  in  a  dwelling-house  to  the  value  of  £5,  it 
most  appear  that  the  property,  the  value  of  which  is  taken  into  computation,  was 
all  stolen  at  the  same  time.  For  though  in  former  timee  when  the  distinction  be- 
tween grand  and  petty  larceny  existed,  it  appears  to  *have  been  the  received  r^cq^c 
opinion  in  the  older  books  that  a  man  stealing,  at  several  times,  several  parcels  ^ 
of  goods,  each  under  the  value  of  twelve-pence,  but  amounting  in  the  whole  to  more, 
from  the  same  person,  might  have  been  convicted  of  grand  larceny  ;(l)  the  severity 
of  that  rule  became  obsolete ;  and  it  was  afterwards  settled  that  the  value  of  the  jhto- 
perty  stolen  must  not  only  be,  in  the  whole,  of  such  an  amount  as  the  law  required 
to  constitute  fi[rand  larceny,  but  that  the  stealing  must  be  to  that  amount  at  one  and 
the  same  particular  time.  For,  in  fact,  where  things  are  stolen  at  different  times, 
there  are  different  acts  of  stealing;  and  no  number  of  petty  larcenies  would  amount 
to  a  grand  larceny,  nor  any  number  of  grand  larcenies,  where  it  depended  on  the 
value  of  the  property  stolen,  to  a  capital  offence. (m)  But  it  seems  that  if  the  pro- 
perty of  several  persons  lying  together  in  one  bundle  or  chest  upon  the  same  table, 
or  even  in  the  same  house,  be  stolen  together  at  one  time,  the  value  of  the  whole 
may  be  put  together,  for  such  stealing  is  one  entire  felony.(n)  And  we  have  seen 
that  where  a  servant  steals  several  articles  at  different  times,  but  carries  them  out  of 
his  master's  house  at  the  same  time,  he  may  be  convicted  of  stealing  in  a  dwelling- 
house  to  the  value  of  £5,  if  all  the  articles  amount  to  that  value,  although  he  never 
took  to  that  amount  at  any  one  time.(o) 

In  a  case  where  tho  prisoner  was  indicted  upon  the  12  Anne,  c.  7  (now  repealed), 
for  stealing  in  the  dwelling-house  to  the  amount  of  forty  shillings,  and  the  goods 
found  were  not  proved  to  amount  to  forty  shillings ;  the  Court  left  it  to  the  jury  to 
ODDsider,  upon  the  facts  of  the  case,  whether  the  prisoner  had  not  stolen  the  rest  of 
the  things  which  the  prosecutor  lost,  as  well  as  those  which  had  been  produced. (/>) 

A  prisoner  indicted  for  larceny  cannot  be  convicted  merely  of  a  trespass,  for  though 
larceny,  as  has  been  before  stated,  includes  a  trespass,  yet  if,  upon  an  indictment,  the 
taking  appear  not  to  be  felonious,  though  amounting  to  a  trespass,  the  defendant  is 
entitled  to  a  general  acquittal. (9) 

It  should  be  observed,  that  although  to  some  purposes  the  taking  of  divers  arti- 
cles at  one  and  the  same  time  may  be  considered  as  one  entire  felony,(r)  yet  to  other 
purposes  the  taking  of  each  article  haa  been  held  to  constitute  a  distinct  felony. 
Thus  if  two  articles  are  stolen  at  the  same  time,  and  the  prisoner  is  tried  and 
acquitted  or  convicted  of  stealing  one  of  them,  he  may  be  indicted  afterwards,  and 
ooovieted  of  stealing  the  other,  and  no  plea  of  autrefois  oonvirt  or  autre/ou  acquit 
can  be  supported ;  for  "  it  hath  happened  that  a  man  acquitted  for  stealing  the  horse 
hath  yet  been  arraigned  and  convicted  for  stealing  the  saddle,  though  both  were 
done  at  the  same  time."(«)* 

(k)  Re^.  V.  Morris,  0  0.  ft  P.  349  (38  E.  C.  L.  R.).  It  was  afterwards  Bhown  that  in  fact 
the  paper  was  of  more  than  a  farthing's  ralue,  therefore  the  point  did  not  arise,  but  the 
verj  learned  judge  said,  '*  I  must  be  understood  for  one  as  not  considering  that  it  is  neces- 
sary to  show  that  the  article  must  be  of  the  value  of  some  known  coin.  It  must  be  of 
some  value,  no  doubt." 

(/)  See  I  Hale  531,  and  the  authorities  there  cited. 

(m)  1  Hawk.  P.  G.  c.  33,  s.  50,  51 ;  2  East  P.  C.  c.  16,  s.  .136,  p.  740 ;  Petrie*s  case,  1 
Leach  294  ;  Farley's  case,  eor.  Ashhnrst,  J.,  Surrey  Lent  Ass.  1786  ;  2  East  P.  C,  Ibid. 

(R)  1  Hale  531 ;  2  East  P.  C.  c   16,  s.  136,  p.  740,  741. 

(o)  Rex  V.  Jones,  4  C.  &  P.  217  (19  E.  0.  L.  R.),  anU^  p.  86. 

(p)  Hamilton's  case,  1  Leach  348,  ante^  p.  86.  The  jury  found  the  prisoner  guilty  of 
stealing  to  the  value  of  forty  shillings.     . 

{q)  Staundf.  24  b;  Kel.  29;  iScofield's  case,  Cald.  401 ;  2  East  P.  G.  c.  16,  s.  134,  p.  737, 
and  s.  159.  p.  778. 

(r)  SujM-a,  note  (a).  («)  2  Hale  246. 

^  Gontra :  State  v.  Daniels,  32  Mo.  558 ;  State  v.  Newton,  42  Verm.  537. 
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*^481  *  Where,  however,  the  prisoner  has  been  already  ooavicted  and  senteneed 
^  for  stealing  one  article,  it  is  not  usual  to  indiet  bim  again  for  stealiag 
another  at  the  same  time,  and  if  he  be  so  indicted,  the  Court  in  its  discretion  may 
recommend  the  second  indictment  to  be  abandoned.  The  prisoner,  who  was  under- 
going his  sentence  for  stealing  one  pig,  was  indicted  for  stealing  another  pig ;  both 
were  stolen  at  the  same  time,  and  from  the  same  person  ;  it  was  admitted  bj  the 
counsel  for  the  prisoner  that  a  plea  of  autrefois  convict  oouki  not  be  maintained,  hut 
the  prisoner's  case  was  submltated  to  the  meroifxd  consideration  of  the  Court  Cress- 
well,  J. :  '^  I  remember  a  case  before  Baron  Wood,  where  a  prisoner  was  tried  and 
acquitted  of  uttering  a  forged  note,  and  afterwards  indicted  for  uttering  another 
forged  note,  which  he  had  uttered  at  the  same  time  as  the  former  note^  and  he  held 
that  it  might  be  done ;  bat  here  the  prisoner  has  been  convicted,  and  is  suffering  the 
punishment  for  stealing  the  one  pig,  and  therefore,  I  think  it  would  be  as  well  not 
to  proceed  with  the  present  indictment/'  On  which  the  counsel  for  the  prosecu- 
tioD  offered  no  evidence,  and  the  prisoner  was  acquitted.(<) 

Where  an  indictment  contained  a  charge  of  stealing  on  the  13th  of  February, 
and  another  charge  of  stealing  on  the  15th  of  the  same  month,  and  did  not  aver  that 
the  larcenies  were  within  six  months;  Pollock,  C.  B.,  put  the  prosecution  to  dect 
on  which  charge  to  proceed.(^f) 

By  the  7  &  8  Geo.  4^  c.  28,  s.  5,  "  where  any  person  shall  be  indicted  of  treason 
or  felony,  the  jury  impannelled  to  try  such  person  shall  not  be  charged  to  inquire 
concerning  his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  treason  or 
felony." 

For  the  punishment  oi  simple  larceny,  we  may  refer  to  the  beginning  of  this 
chapter,  (u) 

By  the  24  &  25  Vict,  c  96,  s.  5,  "  it  shall  be  lawful  to  insert  several  counts  in 
the  same  indictment  against  the  same  person  for  any  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  which  may  have  been  committed  by  him  against  the 
same  person  within  the  space  of  six  months  from  the  first  to  the  last  of  such  acts, 
and  to  proceed  tliereon  for  all  or  any  of  them.*'(t;) 

An  indictment  contained  nine  counts,  in  all  of  which  the  property  was  described 
as  600  lbs.  of  cotton  weft,  400  lbs.  of  cotton  twist,  and  1000  lbs.  of  cotton.  1  he 
first  count  charged  J.  Hejrwood  with  larceny  as  a  servant.  The  second  count 
charged  Heywood  and  fi>ur  otheni  with  simple  larceny.  The  third  count  charged 
all  the  prisoners  with  felooiously  receiving.  All  these  counts  laid  the  offence  on 
the  1st  September,  1863.  The  fourth  count  charged  Heywood  with  larceny  as  a 
servant.  The  fifth  count  charged  all  the  prisoners  with  simple  larceny.  The  sixth 
count  charged  all  the  prisoners  with  felooiously  receiving.  All  these  three  counts 
laid  the  offence  on  the  2d  September  in  the  year  aforesaid.  The  seventh  count 
charged  Heywood  with  larceny  as  a  servant.  The  eighth  count  charged  all  the  pri- 
soners with  simple  larceny.  The  ninth  count  charged  aU  the  prisoners  with  felo- 
niously receiving.  All  these  three  counts  laid  the  offence  on  the  24th  September 
in  the  year  aforesaid.  Before  pleading  it  was  contended  that  the  indictment  ought 
to  be  quashed,  as  there  was  no  allegation  that  the  larcenies  were  committed  within 
six  months ;  but  the  sessions  refused  to  quash  the  indictment ;  and,  upon  a  case 
reserved  after  a  verdict  of  guilty  against  some  of  the  prisoners  of  stealing,  and 
against  others  of  receiving,  it  was  held  that  the  conviction  was  good,  but  that  the 
proper  course  in  such  a  case  is  either  to  quash  the  indictment,  or  to  put  the  prose- 
cutor to  his  election,  if  there  is  reason  to  apprehend  that  the  prisoners  will  be 
embarrassed.(vv) 

(t)  Reg.  V.  Brettell,  Monmouth  Spring  Ass.  1642,  MSS.,  G.  S.  Q. ;  C.  &  H.  609.  Where 
a  prisoner  has  been  acqaitted,  perhaps  a  case  might  occar  where  a  sabaequent  indictment 
might  not  be  considered  as  improperly  preferred ;  but  where  a  prisoner  has  been  convicted 
and  received  sentence,  such  a  proceeding  can  hardly  be  considered  otherwise  than  Wn- 
dictive,  inasmuch  ao  the  Court  always  looks  at  all  the  circumstahces  of  the  case,  and 
particularly  the  amount  of  the  property  stolen,  before  fixing  the  sentence ;  and  if  the  pn- 
Boner  were  sentenced  to  any  further  punishment  on  the  second  indictment,  he  would  in 
effect  be  twice  punished  for  the  same  offence.    G.  S.  Q. 

(tt)  Reg.  V.  Londsdale,  4  F.  ft  F.  56.  (t<)  Ante,  p.  146. 

(v)  This  clause  is  taken  from  the  14  ft  15  Vict.  c.  100,  s.  16. 

{vv)  Reg.  V.  Heywood,  L.  ft  G.  451. 
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Seo.  6.  ^  If  upon  the  trial  of  any  iBdictmeot  fbr  larceny  it  shall  appear  that  the 
property  allied  in  suoh  indictment  to  haye  been  stolen  at  one  time  was  taken  at 
different  times,  the  prosecutor  shall  not  by  reason  thereof  be  required  to  elect  upon 
wbieh  taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more  than  three 
takings,  or  that  more  than  the  space  of  six  months  elapsed  between  the  first  and 
the  bst  of  such  takings ;  and  in  either  of  such  last-mentioned  oases  the  prosecutor 
shall  be  required  to  elect  to  proceed  for  Emch  number  of  takings,  not  exceeding 
three,  as  appear  to  have  taken  place  within  the  period  of  six  months  from  the  first 
to  the  last  of  suoh  takings." (tr) 

Bee.  7.  ''  Whosoever  shall  commit  the  offence  of  simple  larceny  after  a  previous 
conviction  for  felony,  whether  9ueh  conmetion  shaU  *have  taken  plcice  upon  an  r^o^^i^ 
indictment,  or  under  the  protnncns  of  the  Act  pa;ued  in  the  session  held  in  ^ 
the  eighteenth  and  nineteenth  years  of  Queen  Victoria,  chapter  one  hundred  and 
twenty-six,  shall  be  Hable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  ten  years  and  not  less  than  three  years,— or  to  be 
imprisoned  for  any  term  not  exceeding. two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and^  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping/Ya;) 

Sec.  8.  "  Whosoever  shall  commit  the  offence  of  simple  larceny,  or  any  offence 
hereby  made  punishable  like  simple  larceny,  after  having  been  previously  convicted 
of  any  indictable  misdemeanor  punishable  under  this  Act^  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  lees  than  three  years,— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping."(y) 

Seo.  9.  '*  Whosoever  shall  commit  the  offence  of  simple  larceny,  or  any  offence 
hereby  made  punishable  like  simple  larceny,  after  having  been  twice  summarily 
convicted  of  any  of  the  offences  punishable  upon  summary  conviction,  under  the 
provisions  contained  in  the  Act  of  the  session  held  in  the  seventh  and  eighth  years 
of  King  Qeorge  the  Fourth,  chapter  twenty-nine,  or  the  Act  of  the  same  session, 
chapter  thirty,  or  the  Act  of  the  ninth  year  of  King  Qeorge  the  Fourth,  chapter 
fifty-five,  or  die  Act  of  the  same  year,  chapter  fifty-six^  or  the  Act  of  the  session 
held  in  the  tenth  and  eleventh  years  of  Queen  Victoria,  chapter  eighty- two,  or  the 
Act  of  the  session  held  in  the  Seventh  and  twelfth  years  of  Queen  Victoria,  chapter 
fifty-nine,  or  in  sections  three,  /our.  Jive,  and  six  of  the  Act  of  the  session  held  in 
the  fourteenth  and  fifteenth  years  of  Queen  Victoria^  chapter  ninety-two,  or  in  this 
Act,  or  the  Act  of  this  session,  iniiiided  an  Act  to  consolidate  and  amend  the  statute 
law  of  England  and  Ireland  relating  to  malicious  injuries  to  property  (whether 
each  of  the  convictions  shall  have  been  in  respect  of  an  offence  of  the  same  descrip- 
tion or  not,  and  whether  such  convictions  or  either  of  them  shall  have  been  or  shnll 
be  before  or  after  the  passing  of  this  Act),  shaH  be  guilty  of  felony,  and  being 
convicted  thereof  shaU  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 

(m)  This  claasQ  is  taken  ftom  the  14  k  15  Yict.  c.  100,  s.  17.  The  word  <* months"  in 
this  clause  means  **  calendar  months." 

(z)  This  elanse  is  taken  from  the  T  ft  8  Geo.  4,  c.  2S,  s.  11 ;  9  Geo.  4,  c.  54,  s.  21  (I.), 
which  rendered  any  person  convicted  of.  any  felony  (not  capital)  liable  to  transportation 
for  life ;  and  the  16  k  17  Vict.  c.  99,  s.  12,  which  provided  that  no  person  should  be  liable 
10  be  transported  by  reason  only  of  a  previous  conviction  for  larceny  aher  a  previous  con- 
Tiriion  for  felony,  but  that  every  such  person  so  convicted  might  be  punished  by  penal 
servitude  for  not  more  than  ten  years,  ftc.  The  7  ft  8  Geo.  4,  c  28,  s.  11,  and  9  Geo.  4, 
c  54,  8.  21,  were,  therefore,  repealed  by  that  Act  so  far  as  they  relate  to  the  punishment 
of  larceny  after  a  previons  conviction  for  felony,  but  no  further^  and  they  are  still  in  force 
except  in  that  case ;  and  consequently  every  other  case  of  felony  after  a  previous  convic- 
tion for  felony  must  be  dealt  with  and  punished  under  them  and  any  Act  regulating  the 
proceedings  under  those  clauses.  By  the  18  ft  19  Vict,  c  126,  justices  of  the  peace  may 
convict  persons  guilty  of  larceny,  ftc,  summarily,  and  this  clause  renders  persons  so  con- 
victed, who  afterwards  are  guilty  of  larceny,  liable  to  the  same  punishment  as  if  they  had 
been  previously  convicted  upon  an  indictment  for  felony.  As  to  hard  labor,  ftc,  see 
mUe,  p.  67. 

(y)  This  clause  is  new.     As  to  hard  labor,  ftc,  see  at^,  p.  67. 

VOL.  11. — 18 
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*^4R1  ^'^^^^^^  ^^'  '^y  ^'^  ^^  exceeding  ^seveQ  yean  and  not  less  tlian  three 
^  yean,'— or  to  be  imprisoned  for  any  term  not  ezoeeding  two  yean,  with  car 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  maJe  under 
the  age  of  sixteen  yean,  with  or  without  whipping/' (z) 

Sec.  116.  **  In  any  indictment  for  any  offence  punishable  under  this  Act,  and 
committed  after  a  prerious  eonyietioo  or  conyictions  for  any  felony,  misdemeanor, 
or  offence  or  offences  punishable  upon  summary  conyiotion,  it  shall  be  sufficient,  after 
charffing  the  subsequent  offence,  to  state  that  the  offender  was  at  a  oertain  time  and 
place,  or  at  certain  times  and  j^laces  conyicted  of  felony,  or  of  an  indictable  mis- 
demeanor, or  of  an  offence,,  or  offences  punishable  upon  summary  oonyiction  (as  the 
case  may  be),  without  oth^wise  describing  the  preyions  felony,  misdemeanor,  offence 
or  offences ;  and  a  certificate  containing  the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  conytetion  for  the  preyions  felony  or  misdemeanor, 
or  a  copy  of  any  such  summary  conriction,  purporting  to  be  signed  by  the  clerk  of 
the  Court  or  other  officer  haying  the  custody  of  the  records  of  the  Court  where  the 
offender  was  fint  conyicted,  or  to  which  such  summary  conyiction  shall  have  been 
returned,  or  by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  or  copy  a 
fee  of  five  shillings  and  no  more  shall  .be  demanded  or  taken),  shall,  upon  proof  of 
the  identity  of  the  penon  of  the  offender,  be  sufficient  eyidenoe  of  such  conyiction, 
without  proof  of  the  signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same ;  and  the  proceedings  upon  any  indictment  for  committing  any 
offence  after  a  previous  conviction  or  convictions  shall  be  as  follows:  {that  is  to  say,) 
the  offtnder  shall,  in  the  first  instance,  be  arraigned  upon  so  much  only  of  the  indicts 
ment  as  charges  the  sidfseguent  offence,  and  if  he  plead  not  guilty,  or  if  the  Court 
order  a  plea  of  not  guilty  to  be  entered  on  his  behalf  the  jury  shall  be  charged,  in 
the  first  instance,  to  inquire  concerning  such  std>sequent  offence  only;  and  if  they  find 
him  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then^  and  not  before,  be 
asked  wliftlier  he  had  been  previously  convicted  as  alleged  in  the  indictment,  and  if 
he  answer  that  he  had  been  so  previously  convicted  the  Court  may  proceed  to  sentence 
him  accordingly,  but  if  he  deny  that  he  had  been  so  previously  convicted,  or  stand 
mute  of  malice,  or  wiU  not  answer  directly  to  such  question,  the  jury  shall  then  be 
charged  to  inquire  concerning  such  previous  conviction  or  convictions,  and  in  such 
case  it  shall  not  be  necessary  to  swear  the  jury  again,  but  the  oath  already  taken  by 
them  shall  for  all  purposes  be  deemed  to  extend  to  ntch  last  mentioned  inquiry : 
Provided,  that  if  upon  the  trial  of  any  person  for  any  such  subsequent  offence  saoh 
person  shall  give  evidence  of  his  good  character,  it  shall  be  lawful  for  the  prosecutor,  in 
answer  thereto,  to  give  evidence  of  the  conviction  of  such  person  for  the  previous 
offence  or  offences  before  such  verdict  of  guilty  shall  be  returned,  and  the  jury  shall 
inquire  concerning  such  previous  conviction  or  convictions  at  the  same  time  that 
they  inquire  concerning  such  subsequent  offenee.'*(a) 

{z)  This  clause  is  taken  from  the  12  &  13  Vict.  c.  11,  s.  3,  and  extended  so  as  to  include 
persons  who  have  been  twice  summarilj  conTicted  under  the  14  ft  15  Vict,  c.  92,  8s.  3,  4, 

5  and  t>  (I.),  or  the  Malicious  Injuries  Act  of  this  Sessiofi,  or  this  Act.  As  to  hard  labor, 
ftc,  see  ante,  p.  67. 

(a)  This  clause  is  framed  from  the  7  ft  8  Qeo.  4,  c.  28,  s.  U  ;  9  Geo.  4,  c.  64,  8.  21  (I.); 

6  ft  7  Will.  4,  c.  Ill ;  12  ft  13  Vict.  c.  11,  B.  4;  and  14  ft  16  Vict.  c.  19,  88.  2,  9.  See  1  toI. 
p.  122,  123,  as  to  the  mode  of  proceeding,  ftc,  on  the  similar  clause  in  the  Coin  Act.  The 
words  '^  after  charging  the  subsequent  offence  "  were  inserted  in  order  to  render  it  abso- 
lutely necessary  always  to  charge  the  subsequent  offence  or  offences  first  in  the  indict- 
ment, and  after  so  doing  to  allege  the  previous  conviction  or  conyictions.  This  was  the 
inyariable  practice  on  the  Oxford  Circuit,  and  the  Select  Committee  of  the  Commons  were 
clear  that  it  ought  to  be  universally  followed,  so  that  the  previous  conviction  should  not 
be  mentioned,  even  by  accident,  before  a  verdict  of  guilty  of  the  subsequent  offence  had 
been  delivered.  Mr.  Daris  (Or.  L.  113),  says,  "It  seems  to  be  immaterial  whether  the 
prior  conviction  be  alleged  before  or  after  the  substantive  charge,"  for  which  he  cites 
Reg.  V.  Hilton,  Bell  C.  C.  20.  Now  that  case  was  decided  on  the  7  ft  8  Geo.  4,  c.  28,  s.  Ht 
which  had  not  in  it  the  words  '*  after  charging  the  subsequent  offence,''  and  is,  thereforei 
no  authority  on  the  present  clause,  in  which  those  words  are  inserted  to  render  the  course 
held  sufficient  in  Reg.  v.  Hilton  unlawful.  Whenever  a  statute  increases  th«  puaishment 
of  an  offender  on  a  subsequent  conviction,  and  gives  no  mode  of  stating  the  former  con- 
viction, the  former  indictment,  ftc,  roust  be  set  out  at  length,  as  was  the  case  in  Mint 
prosecutions  before  the  present  Coin  Act ;  but  where  a  statute  gives  a  new  form  of  stating 
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^Formerly  the  paoishment  for  larceny,  afier  a  previoufi  conviction  for  r^cojp 
felony  and  die  proceedings  in  snch  cases,  depended  upon  the  7  &  8  Geo.  4,  *- 
c.  28,  8.  11,  and  6  &  7  Will.  4,  c.  Ill,  and  these  Acts  still  govern  the  proceedings 
in  all  cases  of  felony  committed  after  a  previous  conviction  for  felony  except  larceny 
and  certain  offences  relating  to  the  coin,  and  therefore  the  clauses  of  these  Acts,  as 
well  as  the  decisions  upon  them,  are  retained  in  this  place,  as  they  will  not  only 
throw  light  on  cases  whieh  may  arise  under  the  new  Act ;  hut  will  be  necessary 
in  the  cases  to  which  they  still  apply,  and  no  better  place  could  be  found  for  their 
insertion. 

The  7  &  8  Geo.  4,  o.  28,  s.  11,  reciting  that  it  was  expedient  to  provide  for  the 
more  exemplary  punishment  of  offenders  who  commit  felony  after  a  previous  con- 
victiou  for  felony,  whether  such  conviction  shall  have  taken  place  before  or  after 
the  commencement  of  this  Act,  enacts,  ^'  that  if  any  person  shall  be  convicted  of 
any  felony  not  punishable  with  death,  committed  after  a  previous  conviction  for 
felony,  such  person  shall,  on  such  subsequent  conviction,  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,(aa)  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit),  in  addition  to  such  imprisonment  ;(6)  and  in  -an  indictment  for  any 
such  felony  committed  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to 
state  that  the  offender  was,  at  a  certain  time  and  place  convicted  of  felony,  without 
otherwise  describing  the  previous  felony ;  and  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  r^cos  a 
for  the  previous  '^felony,  purporting  to  be  signed  by  the  clerk  of  the  court,  ^ 
or  other  officer  having  the  custody  of  the  records  of  the  court,  where  the  offender 
was  first  convicted,  or  by  the  deputy  of  such  clerk  oi  officer  (for  which  certificate  a 
fee  of  six  shillings  and  eight-pence,  and  no  more,  shall  be  demanded  or  taken), 
shall,  upon  proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evi- 
dence of  the  first  conviction,  without  proof  of  the  signature  or  official  character 
of  the  person  appearing  to  have  signed  the  same.'' 

The  6  &  7  Will.  4,  o.  Ill,  reciting  this  provision  of  the  7  &  8  Geo.  4,  c.  28,  and 
that  ^^  since  the  passing  of  the  said  Act  the  practice  has  been  on  the  trial  of  any 
person  for  any  such  subsequent  felony  to  charge  the  jury  to  inquire  at  the  same 
time  concerning  such  previous  conviction,  and  that  doubts  may  be  reasonably  enter* 
tained  whether  such  practice  is  consistent  with  a  fair  nnd  impartial  inquiry  as  regards 
the  Uaatter  of  such  subsequent  felony,''  enacts,  that  *'  it  shall  not  be  lawful  on  the 
trial  of  any  person  for  any  such  subsequent  felony  to  charge  the  jury  to  inquire 
concerning  such  previous  conviction,  until  they  shall  have  inquired  concerning  such 
subsequent  felony,  and  shall  have  found  such  person  guilty  of  the  same ;  and  when- 
ever in  any  indictment  such  previous  conviction  shall  be  stated,  the  reading  of  such 
statement  to  the  jury  as' part  of  the  indictment  shall  be  deferred  until  sd\»r  such 
finding  as  afores  lid :  Provided  nevertheless,  that  if  upon  the  trial  of  any  person 
for  any  such  subsequent  felony  as  aforesaid  such  person  shall  give  evidence  of  his 
or  her  good  character,  it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to 
give  evidence  of  the  indictment  and  conviction  of  such  person  for  the  previous 
lelony  before  such  verdict  of  guilty  shall  have  been  returned,  and  the  jury  shall 

the  former  conTictioD,  that  form  mast  be  strictly  pursued ;  for  no  rule  is  more  tboroagh]y 
settled  thaa  that  Id  the  executiou  of  any  power  created  by  any  Act  of  Parliament,  any 
circumstance  required  by  the  Act,  however  unessential  and  unimportant  otherwise,  must 
be  observed,  and  can  only  be  satisfied  by  a  strictly  literal  and  precise  performance :  Rex 
V.  Austrey,  f>  M.  4^  S  319;  and  to  suppose  that  this  clause,  which  makes  it  sufficient  to 
allege  the  former  conviction  *'  after  charging  the  subsequent  offence  "  can  be  satisfied  by 
alleging  it  be/ore  charging  the  subsequent  offence,  is  manifestly  erroneous.  See  also  my 
note,  Oeaves'  Grim.  Acts  201,  2d  ed. 

{aa)  Penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,  by  the  20  &  21 
Vict.  c.  3,  ante,  vol.  1,  p.  4. 

(6)  By  sec.  8,  the  imprisonment  may  be  in  the  common  gaol  or  house  of  correction, 
and  with  or  without  hard  labor,  and  with  or  without  solitary  confinement  for  any  period 
( I  Vict.  c.  90,  s.  5)  not  exceeding  one  month  at  a  time,  or  three  months  in  the  space  of 
one  year. 
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Id  quire  concerning  such  previous  conviction  for  felony  at  the  same  time  that  they 
inquire  coneeming  the  subsequent  felony." 

An  indictment  after  charging  a  larceny  from  the  person,  alleged  two  previous 
convictions  of  the  prisoner  for  fdony,  one  afker  the  other,  and  upon  a  case  reserved, 
it  was  held  that  this  was  right.  They  do  not  vary  the  offence ;  they  only  affect  the 
quantum  of  punishment.  A  difficulty  as  to  the  proof  of  identity  might  occur  as  to 
one  conviction,  and  not  as  to  another,  and  it  is  also  very  important  that  the  judge 
should  know  how  many  times  the  prisoner  has  been  convicted.(c) 

It  is  perfectly  immaterial  whether  in  a  case  under  the  7  &  8  Greo.  4,  c.  28,  s.  11, 
the  previous  conviction  for  felony  is  stated  at  the  beginning  or  at  the  end  of  an 
indictment  for  felony,  and  equally  so  whether  it  be  contained  in  a  separate  count  or 
form  part  of  the  count  for  the  felony.  If  a  prisoner  be  arraigned  first  on  the  part  of 
a  count  charging  the  felony  and  convicted,  and  aflerwards  arraigned  on  the  part 
charging  the  previous  conviction,  and  convicted,  this  course  of  proceeding  is  valid. 
A  count  alleged  that  at  the  General  Gaol  Delivery  at  Newgate^  E.  Hilton  was  con- 
victed of  felony,  and  that  the  said  £.  Hilton  ^^  being  so  convicted  of  felony  as  afore- 
said," on,  &c.,  stole  a  purse  containing  money.  The  prisoner  was  arraigned  in  the 
^nei  -|  first  instance  on  that  part  of  the  count  which  charged  the  stealing  the  ^purse, 
^  and  the  jury  having  found  a  verdict  of  guilty,  it  was  objected  that  she  could 
not  be  arraigned  on  that  part  of  the  count  charging  the  former  conviction,  but  the 
objection  was  overruled,  and  she  was  arraigned  on  the  former  conviction,  pleaded 
not  guilty,  and  the  jury  were  charged  to  inquire  into  the  former  conviction,  and 
found  that  she  had  been  so  previously  convicted;  and  it  was  held,  upon  a  case  re- 
served, that  the  conviction  was  right ;  for  it  could  make  no  difference  whether  the 
statement  of  the  former  conviction  is  at  the  beginning  or  end  of  the  indictment.((f ) 

The  certificate  of  the  previous  conviction  must  allege  not  only  that  the  prisoner 
was  convicted,  but  also  that  judgment  was  passed  upon  him.  A  certificate  stated 
that  the  prisoners  were  in  due  form  of  law  ^'  tried  and  convicted"  of  a  felony,  the 
particulars  of  which  were  set  out;  and  Cresswell,  J.,  held  that  the  certificate  was 
insufficient,  as  there  was  no  statement  in  the  certificate  that  any  judgment  had 
been  given  on  that  conviction,  and  the  judgment  might  have  been  arre6ted.(e) 
And  in  a  subsequent  case,  where  the  certificate  did  not  mention  the  judgment; 
Patteson,  J.,  ruled  in  accordance  with  the  preceding  case,  and  said  the  certificate  is 
to  contain  the  ^^  substance  and  effect"  of  the  indictment  and  conviction  for  the  pre- 
vious felony.  Now  these  words  ^'  must  mean  not  only  the  fact  of  the  conviction  by 
the  jury,  but  also  the  sentence  of  the  Court;  for  until  the  sentence  there  is  no 
perfect  conviction."(/)  But  it  is  sufficient  in  the  indictment  to  allege  that  the 
prisoner  was  '^  convicted  of  felony."  The  indictment  alleged  tliat  the  prisoners 
were  '^  duly  convicted  of  felony,"  without  any  further  all^ation  as  to  the  judg- 
ment, and  CressweU,  J.,  held  that  it  was  sufficient,  as  it  was  sufficient  for  the  indict- 
ment to  allege  generally  that  the  prisoner  had  been  convicted  of  felony.(^) 

The  practice  since  this  statute  has  been  to  call  upon  the  prisoner  to  plead  to  the 
whole  charge  of  the  subsequent  felony  and  previous  conviction,  and,  if  he  plead 
not  guilty,  to  charge  the  jury  first  with  the  subsequent  felony  only,  and  if  they 
find  the  prisoner  guilty  of  the  felony,  then  to  charge  them  with  the  question  as  the 
prisoner  being  the  same  person  that  has  been  previously  convicted.(A)  Where 
therefore  an  indictment  for  larceny  alleged  a  previous  conviction  for  felony,  and  the 
prisoner  pleaded  not  guilty,  and  the  jury  were  sworn  and  charged  in  the  usual  way 
and  found  the  prisoner  guilty,  and  were  then  charged  to  inquire  concerning  the 
previous  conviction ;  and  it  was  contended  that  the  jury  must  be  resworn,  and  the 
Court  directed  them  to  be  resworn ;  and  the  prisoner's  counsel  claimed  the  right  to 
challenge  them,  which  the  Court  refused  to  allow,  a:nd  the  same  jury  were  resworn 

(c)  Beg.  V.  Clark,  Dears.  C.  C.  198;  3  G.  &  K.  367. 

(J)  Reg.  V,  Hilton,  Bell  0.  0.  20.  It  does  not  appear  that  the  jury  in  this  case  were 
sworn  to  inquire  into  the  prerions  conviction  at  all ;  a  clear  irregularity.  See  note  (a) 
ante,  p.  349,  that  this  case  is  no  authority  under  the  24  k  25  Vict.  c.  96,  s.  116. 

(e)  Reg.  V,  Ackroyd,  1  C.  &  K.  158  (47  E.  0.  L.  R.). 

(/)  Reg.  V.  Stonnell,  1  Cox  C.  G.  142. 

(g)  Reg.  V.  Spencer,  1  G.  &  K.  159  (47  B.  G.  L.  R.). 

(A)  Anonymous,  5  Cox  G.  C.  268. 
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and  found  a  verdict  against  the  prisoner,  it  was  held  that  the  jury  were  tinneceasa- 
rily  resworn,  and  that  there  was  no  right  of  challenge.(t)  So  where  an  indictment 
for  larceny  charged  a  previous  conviction  for  felony,  and  hoth  charges  were  read  to 
the  ^prisoner,  and  ke  pleaded  not  guilty  to  the  whole  indictment,  and  the  r:|cQe9 
charge  of  larceny  only  was  read  to  the  jury,  and  the  witnesses  in  support  ^  "* 
of  that  charge  were  heard,  and  the  jury  found  the  prisoner  guilty.  The  clerk  of 
the  peace  then  read  to  the  jury  the  further  charge  that  the  prisoner  had  been  pre- 
viously convicted  of  felony,  when  his  counsel  objected  that  that  charge  could  not 
he  gone  into,  and  that  he  should  move  in  arrest  of  judgment  generally;  but  the 
Court  held  that  the  trial  should  go  on ;  and  the  certificate  of  conviction  having  been 
put  in,  and  the  identity  of  the  prisoner  proved,  the  jury  found  that  he  had  been 
previouslv  convicted  of  felony;  it  was  then  moved  in  arrest  of  judgment  that  the 
plea  of  the  prisoner  having  been  taken  contrary  to  the  14  &  15  Vict.  c.  19,  s.  9, 
was  void,  and  that  all  the  subsequent  proceedings  were  a  nullity;  but  the  objection 
was  overruled,  and,  upon  a  case  reserved.  It  was  held  that  the  matter  admitted  of  no 
doubt  The  prisoner  is  first  to  be  arraigned  on  the  whole  indictment,  including  the 
previous  conviction,  and  afterwards  he  is  to  be  given  in  charge  to  the  jury  on  the 
crime  for  which  he  is  indicted  only,  and  the  chaise  of  the  previous  conviction  is 
not  to  be  stated  to  the  jury,  till  they  have  given  their  verdict  on  the  subsequent 
felony;  and  it  is  unnecessary  for  the  jury  to  be  sworn  again  when  trying  the  ques- 
tion of  the  previous  conviction.  (/) 

In  order  to  prove  that  the  prisoner  is  the  same  person  that  was  before  convicted, 
it  is  not  necessary  to  call  any  witness  that  was  present  at  the  former  trial ;  it  is  suf- 
ficient to  prove  that  he  was  the  person  who  underwent  the  sentence  mentioned  in 
the  certificate.  In  order  to  prove  a  previous  conviction  a  certificate  was  put  in, 
stating  that  at  the  sessions  for  the  borough  of  Newbury,  held  on  the  31st  October, 
1  Vict.,  the  prisoner  had  been  convicted  of  stealing  cotton-prints,  and  sentenced 
to  be  impnsoned  for  four  months.  The  governor  of  Reading  gaol  proved  that  the 
prisoner  was  in  his  custody  before  those  sessions ;  that  he  sent  him  to  Newbury  at 
that  time,  and  received  him  back  with  an  order  from  the  Newbury  sessions,  and 
that  he  remained  in  his  custody  for  four  months  under  that  sentence ;  and  this  was 
held  8ufficient.(A;)  But  where  a  certificate  stated  that  G.  Lloyd  was  convicted  of 
felony  at  the  Herefordshire  sessions  for  July,  1841,  and  sentenced  to  hard  labor  for 
a  month,  and  the  porter  of  the  gaol  proved  that  previous  to  those  sessions  the  pri- 
soner was  in  his  custody,  and  went  up,  with  others,  for  trial,  and  returned  the  same 
evening  to  prison,  where  he  continued  for  one  month  from  the  day  of  the  trial ; 
Maule,  J.,  held  that  there  was  no  evidence  that  the  prisoner  was  the  person  who 
was  convicted  of  the  particular  offence  mentioned  in  the  certificate;  the  offence  for 
which  the  prisoner  suffered  the  punishment  mentioned  by  the  witness  might  have 
*been  a  misdemeanor. (^)  And  where  a  certificate  having  been  put  in,  a  r;|coRQ 
gaoler,  who  was  called  to  prove  an  admission  made  by  the  prisoner,  said,  '*  I  ^ 
asked  the  prisoner,  *  how  many  years  ago  was  it  that  you  were  here  before  V  He 
said,  '  it  was  a  many  years  ago.'  I  then  said, '  You  were  then  convicted  of  felony,' 
and  the  prisoner  said,  '  Yes,  I  was.'  "  It  was  objected,  first,  that  some  one  ought 
to  have  been  called  who  was  present  when  the  prisoner  was  previously  tried  ;  and, 
secondly,  that  this  admission  was  not  sufficient,  as  it  did  not  show  or  what  felony 

(i)  Reg.  V.  Key,  2  Den.  0.  0.  347;  3  C.  &  K.  371.  The  course  adopted  in  this  case  was 
in  consequence  of  a  case,  In  which  it  was  said  that  Parlce,  B.,  bad  ordered  this  course  to. 
be  adopted  :  Note  (a)  2  Den.  0.  C.  348. 

(/)  Beg. «.  Shottleworth,  2  Den.  G.  G.  351;  3  G.  &  K.  375.  this  and  the  preceding 
case  were  decided  wi thou l  argument,  and  with  reference  to  the  14  k  15  Vict.  c.  19,  s.  9, 
which  did  not  apply  to  either  case ;  for  it  only  applied  to  subsequent  convictions  under 
the  12  &  13  Vict.  c.  11,  and  14  ft  15  Vict.  c.  19,  s.  2,  for  which  no  other  provision  existed. 
These  cases  are,  however,  good  authorities  for  the  course  to  be  still  adopted  in  cases 
which  fall  within  the  7  ft  8  Geo.  4,  c.  28,  s.  10,  and  6  ft  7  Will.  4,  c.  111. 

(ir)  Reg.  v.  Crofts,  9C.  ft  P.  219  (3«  B.  C.  L.  R.).  Sedqutere^  whether  this  evidence  showed 
that  the  prisoner  was  imprisoned  for  the  same  felony  as  that  mentioned  in  the  certificate? 
It  showed  indeed,  that  he  was  in  gaol  for  some  offence,  but  it  might  be  another  felony  or  a 
misdemeanor.    G.  S.  O. 

(/)  Beg.  9.  Lloyd,  MSS.,  G.  S.  G.,  1  Goz  G.  C.  51. 
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the  prisoner  was  convicted,  bat  only  that  he  had  been  convicted  of  a  felony.  60- 
Banquet,  J. :  '^  I  think  an  admission  of  the  prisoner  is  sufficient ;  bat  I  think  this 
evidence  is  not  sufficient ;  it  must  be  proved  to  be  the  same  felony  as  that  mentioned 
in  the  certificate." (m)  Where,  however,  W.  I^vy  had  been  summarily  convicted 
at  Leeds  under  the  summary  larceny  Act,  18  &  19  Vict.  c.  126,  and  a  conviction 
before  the  justices  of  Leeds  was  put  in,  and  the  governor  of  Leeds  gaol  prod  need  a 
commitment  signed  by  the  same  justices  and  otherwise  agreeing  in  every  particular 
with  the  conviction,  and  proved  that  the  prisoner  had  undergone  the  sentence  in 
pursuance  of  the  term  of  the  commitment;  it  was  held  that  this  was  sufficient  evi- 
dence of  the  identity  of  the  pri8oner.(n) 

Whether  a  prisoner  calls  witnesses  to  his  character,  or  cross-examines  the  wit- 
nesses as  to  his  character,  he  "  gives  evidence  *'  of  his  character  within  the  meaning 
of  the  6  &  7  Will.  4,  c.  Ill,  and  the  previous  conviction  may  be  proved  in  the  first 
instance.  Where  on  an  indictment  charging  a  previons  conviction,  a  question  was 
asked  on  cross-examination  which  might  have  been  asked  with  a  view  to  show  that 
the  prisoner  had  borne  a  good  character;  Parke,  B.,  said,  **in  his  opinion,  if  a  pri- 
soner's counsel  cross-examined  the  witnesses  for  the  prosecution,  in  order  to  show 
that  the  prisoner  had  borne  a  good  character,  it  would  be  the  duty  of  the  Court  to 
direct  that  the  evidence  of  the  previous  conviction  should  be  given  in  the  first  in- 
stance ;  but  as  he  was  in  doubt  whether  the  object  of  the  prisoner's  counsel  was 
such  in  the  present  case,  he  had  not  thought  it  right  to  do  8o.*\o) 

Upon  the  trial  of  an  indictment  charging  a  previous  conviction,  a  witness  for  the 
prosecution,  on  cross-examination  by  the  counsel  for  the  prisoner,  stated  that  he  had 
known  the  prisoner  for  six  or  seven  years  last  past,  and  that  during  that  time  the 
prisoner  had  borne  a  good  character  for  honesty.  The  counsel  for  the  prosecution 
thereupon  claimed,  under  the  14  &  15  Vict.  c.  19,  s.  9,(j9)  to  give  evidence  of  the 
previous  conviction  of  the  prisoner  in  1838,  as  mentioned  in  the  indictment.  This 
evidence  was  objected  to ;  first,  because  the  evidence  of  the  good  character  of  the 
prisoner  was  confined  to  the  period  between  1841  and  1851,  and,  therefore,  evidence 
of  the  prisoner's  conviction  in  1838  was  no  answer  thereto;  secondly,  because  the 
witness,  being  a  witness  for  the  prosecution  only,  the  prisoner  did  not,  by  the  an- 
swers of  the  witness  on  cross-examination,  give  evidence  of  his  (the  prisoner's) 
^oc  4-1  *good  character  within  the  meaning  of  the  statute.  But  the  Court  overruled 
^  the  objections ;  and  upon  a  case  reserved,  the  judges  were  unanimously  of 
opinion,  that  the  natural  and  necessary  meaning  to  be  put  upon  the  words  of  the 
st-itute  was,  that  if  the  prisoner,  either  by  himself  or  his  counsel,  attempts  to  prove 
a  good  character  for  honesty,  either  directly  by  calling  witnesses,  or  indirectly  by 
cross-examining  the  witnesses  for  the  Crown,  it  is  lawful  for  the  prosecution  to  give 
in  evidence  the  previous  conviction  for  the  consideration  of  the  jury.(j) 

In  the  previous  case,  on  the  prisoner's  counsel  saying,  ^<  Suppose  that  a  witness 
for  the  prosecution  is  asked  by  the  prisoner's  counsel  some  question  which  has  no 
reference  to  character,  and  he  should  happen  to  say  something  favorable  to  the  pri- 
soner's character,  could  the  prisoner,  under  such  circumstances,  be  said  to  give  evi- 
dence as  to  his  character?"  Lord  Campbell,  C.  J.,  observed,  "  That  would  raise  a 
different  question  ;  I  should  not,  in  such  a  case,  admit  evidence  of  a  previous  con- 
viction.'\r) 

It  is  obvious,  that  where  the  prisoner  gives  evidence  of  his  good  character,  the 
proper  course  is  for  the  prosecutor  to  require  the  officer  of  the  court  to  charge  the 
jury  with  the  previous  conviction,  and  then  to  put  in  the  certificate  and  prove  the 
identity  of  the  prisoner  in  the  usual  way.  If  the  prisoner  gives  such  evidence 
during  the  course  of  the  case  for  the  prosecution,  then  this  should  be  done  befi}re 
the  case  for  the  prosecution  closes ;  but  if  the  evidence  of  character  is  given  after 
the  case  for  the  prosecution  closes,  then  the  previous  conviction  must  be  proved  in 
reply. 

(m)  Rex  V.  J.  and  T.  Goodman,  Stafford  Sum.  Ass.  830,  MSS.  0.  S.  G. 

in)  Reg.  V.  Levy,  8  Cox  G.  C.  73,  Byles,  J. ;  s.  0.  as  Reg.  v.  Leng,  I  F,  k¥.  77. 

(0)  Reg.  V.  Gadburjr,  8  C.  &  P.  676  (34  B.  0.  L.  R.). 

Ip)  Repealed  by  the  24  k  25  Vict.  c.  95. 

{g)  Reg.  ».  Shrimpton,  2  Den.  C.  0.  319  j  3  C.  ft  K.  373.  (r)  Ibid. 


CHAP.  X.  §  IV.]  Restitution  op  Propbrty.  354 

An  indictment  for  a  sabsequent  felony  need  not  conclude  '*  against  the  form  of 
the  statute,''  as  the  charge  of  the  former  conviction  is  merely  in  the  nature  of  a 
suggestion  in  order  to  warrant  the  higher  punishment.(8) 

By  the  7  &  8  Geo.  4,  c.  28,  s.  10,  "  wherever  sentence  shall  be  passed  for  felony 
on  a  person  already  imprisoned  under  sentence  for  another  crime,  it  shall  be  lawful 
for  the  court  to  award  imprisonment  for  the  subsequent  offence,  to  commence  at  the 
expiration  of  the  imprisonment  to  which  such  person  shall  have  been  previously 
sentenced ;  and  where  such  person  shall  be  already  under  sentence  either  of  im- 
prisonment or  of  transportation, (t)  the  court,  if  empowered  to  pass  sentence  of  trans- 
portation,(0  may  award  such  sentence  for  the  subsequent  offence,  to  commence  at 
the  expiration  of  the  imprisonment  or  transportation (^)  to  which  such  person  shall 
have  beeu  previously  sentenced,  although  the  aggregate  term  of  imprisonment  or 
tran8portation(/)  respectively  may  exceed  the  term  for  which  either  of  those  punish- 
ments could  be  otherwise  awarded." 

As  to  restitution  and  recovery  of  stolen  property,  by  the  24  &  25  Vict.  c.  96,  s. 
100,  '*  if  any  person  guilty  of  any  such  felony  or  misdemeanor  as  is  mentioned  in 
this  Act,  in  stealing,  taking,  obtaining,  extorting,  embezzlvng,  converting,  or  disfpoB- 
ing  of,  or  in  knowingly  receiving  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  shall  be  indicted  for  such  offence,  by  or  on  the  behalf  of  the 
owner  of  the  property,  or  his  executor  or  ^administrator,  and  convicted  r^o;;^ 
thereof,  in  such  case  the  property  shall  be  restored  to  the  owner  or  his  repre-  ^ 
aentative;  and  in  every  case  in  this  section  aforesaid  the  Court  before  whom  any 
person  shall  be  tried  for  any  such  felony  or  misdemeanor  shall  have  power  to  award 
from  time  to  time  writs  of  restitution  for  the  said  property,  or  to  order  the  restitu- 
tion thereof  in  a  summary  manner :  Provided,  that  if  it  shall  appear  before  any 
award  or  order  made  that  anj^  valuable  security  shall  have  been  bond  fide  paid 
or  discharged  by  some  person  or  body  corporate  liable  to  the  payment  thereof,  or 
being  a  negotiable  instrument  shall  have  been  bond,  fide  taken  or  received,  by  transfer 
or  delivery,  by  some  person  or  body  corporate,  for  a  just  and  valuable  consideration, 
without  any  notice  or  without  any  reasonable  cause  to  suspect  that  the  same  had  by 
any  felony  or  misdemeanor  been  stolen,  taken,  obtained,  extorted^  embezzled^  con- 
verted, or  dUposed  o/,  in  such  case  the  Court  shall  not  award  or  order  the  restitution 
of  such  security :  provided  aUo,  that  nothing  in  thin  section  contained  shall  app^ 
•to  the  case  of  any  prosecution  of  any  trustee^  banJcfr,  mercJiant,  attorney,  factor , 
broker f  or  other  agent,  entrusted  witJi  the  possession  of  goods  or  documents  of  title  to 
goods,  for  any  misdemeanor  against  this  Act,'\t) 

One  stole  cattle  and  sold  them  in  open  market  at  Coventry,  and  was  immediately 
a{^rehended  by  the  sherifis  of  Coventry,  and  they  seized  the  money,  and  the  thief 
was  hanged  at  the  suit  of  the  owner  of  the  cattle;  and  by  the  Court  the  party  shall 
have  restitution  of  the  money,  notwithstanding  the  words  of  the  21  H.  8,  c.  11, 
"  the  goods  stolen,"  &c. ;  and  Crooke,  J.,  said  that  this  was  usual  at  Newgate.(u) 
And  where  a  servant  took  gold  from  his  master,  and  changed  it  into  silver,  it  was 
held  t^at  the  master  should  have  restitution  of  the  silver  by  the  21  H.  8,  c.  11. (v) 

Where  a  prisoner  was  convicted  of  stealing  a  bill  of  exchange  for  £100,  and  a 
ooQsiderable  sum  of  money  in  specie,  and  the  evidence  tended  to  show  that  he  must 
have  purchased  a  horse  with  part  of  the  proceeds  of  the  bill,  the  Court  ordered  the 
horse  to  be  delivered  to  the  prosecutor.(tr) 

(«)  Reg.  o.  Blea,  8  0.  &  P.  t35  (34  E.  G.  L.  R). 

{()  Penal  Bervitade  apparent! j  now :  see  the  20  &  21  Vict.  c.  3,  s.  6. 

(()  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  57,  and  9  Geo.  4,  c.  56,  s.  50 
(I.).  It  is  extended  so  as  to  include  cases  where  property  has  been  extorted,  embezzled, 
or  disposed  of  within  the  meaning  of  any  of  the  sections  of  this  Act.  The  last  proviso 
was  introduced  especially  to  protect  persons  who  receive  goods  from  factors,  &c.,  under 
such  circumstances  that  their  title  to  them  is  valid :  see  6  Geo.  4,  c.  94,  and  5  &  6  Vict.  c. 
39.  It  is  to  be  observed,  however,  that  this  proviso  only  excepts  prosecutions  for  misde- 
meanors from  the  operation  of  this  section,  and  leaves  all  cases  of  felony  within  it. 

(u)  Harts's  ease,  Noy  128. 

(v)  Hanberries'  case,  cited  in  Holiday  v.  Hicks,  Cro.  El.  661. 

(v)  Rex  V.  Powell,  7  0.  &  P.  640  (32  E.  G.  L.  R.).  The  Gommon-Serjeant,  after  con- 
Bolting  Gurney,  B.,  and  Williams,  J. :  see  Reg.  v.  The  Gity  of  London,  infra. 
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Where  a  prisoner  was  iDdicted  for  stealing  a  £10  Bank  of  England  note,  it  was 
held  that  an  order  oould  not  be  made  to  restore  it  after  it  had  been  paid  and  eanoelled 
by  the  Bank,  (a;) 

Where  the  prisoner  had  been  convicted  of  stealing  certain  pieces  of  plosh,  the 
property  of  De  Gilley)  and  it  appeared  that  he  had  sold  the  plush  to  Hart  for 
£1200,  under  such  circumstances  as  to  enable  Hart  successfully  to  defend  an  action 
brought  by  De  Gilley,  on  the  ground  that  he  had  bond  fide  dealt  with  the  prisoner 
*^ftRl  ^  ^^  agent  of  De  Gilley  and  as  having  the  possession  of  the  plush  within  *the 
-^  5  &  6  Vict.  c.  39,  it  was  held  that  the  property  in  the  plush  revested  in  De 
Gilley  on  the  conviction  of  the  prisoner,  and  an  order  was  made  under  the  7  &  8 
Geo.  4,  c.  29,  s.  67,  to  restore  it  to  De  6illey.(y) 

A  prisoner  pleaded  guilty  to  several  indictments  charging  him  witl\  stealing  a 
large  amount  of  property,  and  an  order  was  applied  for  upon  several  pawnbrokers 
to  deliver  up  to  the  prosecutor  the  goods  which  had  been  pledged  with  them.  It 
was  objected  for  the  pawnbrokers  that  it  might  be  that  the  property  had  never 
belonged  to  the  prosecutor ;  or,  if  it  had,  that  the  prisoner  had  been  his  agent,  and 
had  pledged  the  goods  under  circumstances  that  did  not  amount  to  felony,  and  that 
the  prisoner's  confession  was  no  evidence  against  the  pawnbrokers  Alderson,  B. : 
*^  I  certainly  think  that  the  pawnbrokers  should  not  be  absolutely  bound  by  the 
prisoner's  confession.  It  ought  not  to  affect  them.  But,  on  the  other  hand,  the 
Act  prescribes  that  where  the  person  robbed  has  prosecuted  the  thief  to  conviction, 
he  shall  have  an  order  from  the  Court  that  his  goods  be  restored  to  him.  Would 
not  the  better  course  be  to  bring  the  goods  into  court  that  they  may  be  identified, 
and  that  affidavits  should  be  made  on  both  sides  of  any  mattere  the  parties  may 
think  it  necessary  to  state  ?  We  should  then  have  an  opportunity  of  forming  our 
judgment  upon  the  facts."  It  was  suggested  that  the  depositions  would  disclose 
what  the  facts  were.  Alderson,  B. :  "  But  then  even  the  stat^nent  in  the  depositions 
would  not  be  conclusive  against  third  persons."  The  next  day  Alderson,  B.,  said : 
^*  We  have  looked  over  the  depositions,  and  are  satisfied  that  this  is  not  a  caae  within 
the  Factors  Act,  that  the  prisoner  was  not  an  agent,  and  that  in  making  away  with 
the  property  he  was  clearly  guilty  of  felony.  We  shall,  therefore,  make  the  order  for 
restitution,  subject,  of  course,  to  the  identity  of  the  goods  being  e8tablished."(2;) 

A  judge  has  no  power  either  at  common  law  or  by  statute  to  direct  the  disposal 
of  property  in  the  possession  of  a  convicted  felon,  not  belonging  to,  or  not  being 
the  proceeds  of  property  that  belonged  to,  the  prosecutor.  Where,  therefore,  an 
ordf^r  stated  that  the  prisoner  had  been  convicted  of  stealing  a  large  quantity  of 
gold,  and  that  certain  Turkish  bonds  were  fi>und  in  his  possession,  and  that  one-sixth 
of  these  bonds  had  been  bought  with  money  produced  by  the  sale  of  the  property 
so  stolen,  and  that  the  other  five-sixths  were  held  by  a  trustee  for  a  woman  and  her 
child,  and  it  was  ordered  that  the  bonds  should  be  delivered  to  the  prosecutor  s 
solicitor  to  the  use  of  the  prosecutor  as  to  one-sixth,  and  as  to  the  other  five-sixths 
to  be  settled  on  the  woman  and  child,  it  was  held,  that  the  ordw  was  bad  as  to  the 
five-sixths ;  for  the  judges  had  no  power,  either  by  statute  or  at  common  kw,  to 
order  any  disposal  of  these  portions  of  the  property.(a) 

^oeij-i  The  order  of  restitution  is  cumulative  to  the  ordinary  remedy  *by  action, 
^  and  is  not  a  condition  precedent  to  such  remedy,  and  the  only  consequence 
of  the  Court  refusing  an  order  is,  to  leave  the  owner  to  the  ordinary  remedy  by 
action ;  and  in  such  case  the  owner  may  maintain  trover  for  the  stolen  goods  after 
the  conviction  of  the  thief;  for  though  the  goods  have  been  sold  in  market  overt, 
the  property  in  them  is  revested  in  the  owner  on  conviction  of  the  thief.(6) 

(x)  Rex  t;.  Stanton,  7  C.  &  P.  431  (32  B.  C.  L.  R.),  Vaughaa  and  Williams,  Js. 

ly)  Reg.  V,  Wollez,  8  Cox  C.  0.  337,  Com.  Kerr. 

hi)  Reg.  V.  Macklin,  5  Cox  C.  C.  216,  Alderson,  B.  and  Martin,  B.  ft  was  urged  that  a 
writ  of  restitution  should  be  awarded,  and  then  the  whole  matter  might  be  inquired  into. 
Alderson,  B.,  said,  that  the  only  case  he  could  find  of  such  a  writ  was  Burgess  o.  Coney, 
1  Trem.  PI.  C.  315,  and  he  saw  no  necessity  for  it  in  this  case. 

(a)  Reg.  V.  The  City  of  London,  1  E.  B.  &  E.  S09  (96  K.  C.  L.  R.).  See  Reg.  v.  Pierce, 
7  Cox  C.  C.  206,  which  is  a  report  of  the  making  of  the  order  in  question. 

(b)  Scattergood  v.  Sylvester,  15  Q.  B.  506  (69  E.  C.  L.  R.). 


CHAP.  XI.]      Of  Stealing  from  the  Person.  857 

It  was  held  in  Ireland,  on  the  9  Geo.  4,  c.  55,  s.  50  (similar  to  the  7  &  8  Geo. 
4,  c.  29,  B.  57),  that  the  prosecutor  ought  not  to  he  ordered  to  pay  a  pawnbroker 
the  money  advanced  by  him  on  stolen  goods  which  are  ordered  to  be  restored  to 
the  owner.(c) 


♦CHAPTER  THE   ELEVENTH.  [*358 

OF  STEAUNO  FROM   THE  PERSON. 

With  respect  to  auoh  stealing  from  the  person  as  does  not  amount  to  robbery,  by 
the  24  &  25  Vict.  o.  96,  s.  40,  '^  whosoever  shall  rob  any  person,  or  shall  steal  any 
chattel,  money,  or  valuable  security  from  the  person  of  another,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  oonfinement."(a) 

By  sec.  98,(6)  principals  in  the  second  degree  and  accessories  before  the  fact  are 
punishable  in  the  same  manner  as  principals  in  the  first  degree,  and  accessories  after 
the  fact  (except  receivers)  are  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  (c) 

Id  a  case  upon  the  48  Geo.  3,  c.  129,  s.  2,  it  was  holden  that  the  indictment  need 
not  negative  the  force  or  fear  necessary  to  constitute  robbery,  and  that,  though  it 
should  appear  upon  the  evidence  that  there  was  such  fi)rce  or  fear,  the  punishment 
imposed  by  that  statute  might  be  inflicted.  The  prisoner  was  indicted  for  stealing 
from  the  person :  the  indictment  did  not  state  that  there  was  no  such  force  or  fear 
as  is  necessary  to  constitute  robbery;  and  it  appeared  that  such  force  and  fear 
existed.  Lord  Ellenborough,  C.  J.,  saved  the  point  whethm*  he  could  go  beyond 
the  common  law  punishment;  and  all  the  judges  held  that  he  might;  and  that, 
where  force  or  fear  were  not  charged  in  the  indictment,  the  existence  of  force  or 
fear  would  not  exempt  the  party  from  the  statutable  punishment;  and  as  all  that 
the  indictment  charged  was  proved,  the  proving  what  made  the  offence  greater 
would  not  entitle  the  prisoner  to  a  smaller  punish  men  t.(^)  So  where  the  indict- 
ment was  for  stealing  from  the  person,  and  did  not  negative  force  or  fear;  and,  the 
facts  amounted  to  a  clear  case  of  highway  robbery;  Wood, 6., reserved  a  case  upon 
the  questions,  first,  ^^  Whether  the  indictment  should  not  have  negatived  force  and 
fear ;  secondly.  Whether  the  existence  of  force  and  fear  was  not  an  answer  to  the 
charge  as  laid ;  and,  thirdly.  Whether  the  statutable  punishment  could  be  inflicted : 
And  the  judges  were  unanimous  that  the  indictment  need  not,  and  ought  r^icoRo 
not  to  negative  force  or  fear ;  that  the  existence  of  such  force  or  fear  *was  no  ^ 
answer  to  the  charge,  and  that  the  statutable  punishment  might  rightly  be  in- 
flicted.(e') 

To  constitute  a  stealing  from  the  person,  the  thing  taken  must  be  completely 
removed  from  the  person.  Where  it  appeared  that  the  prosecutor's  pocket-book 
was  in  the  inside  front^pocket  of  his  coat,  and  the  prosecutor  felt  a  hand  between 
his  coat  and  waistcoat  attempting  to  get  the  book  out,  and  the  prosecutor  thrust  his 
right  hand  down  to  his  book,  and  in  doing  so  brushed  the  prisoner's  hand;  the  book 
was  just  lifted  ont  of  the  pocket,  an  inch  above  the  top  of  the  pocket,  but  returned 

(«)  Reg.  r.  Sargent,  5  Cox  G.  G.  499,  Gramptoa,  J.,  and  Richards,  B.  It  is  perfectly  clear 
the  Court  has  no  jansdiction  to  make  any  such  order  to  pay  the  pawnbroker. 

(a)  This  clause  is  taken  from  the  7  Will.  4  ft  1  Vict.  c.  87,  s.  5.  As  to  hard  Labor,  ftc, 
tee  ante,  p.  67 ;  as  to  offences  on  the  sea,  see  sec  115,  antSj  p.  331.  The  Act  does  not  ex- 
tend to  Scotland. 

(b)  Ante,  p.  67. 

{e\  As  to  the  proceedings  against  accessories,  see  yoI.  1,  p.  67,  et  9eq.;  and  as  to  offences 
on  the  sea,  see  sec.  116,  ante,  p.  331. 

(d)  Rex  V.  Pearce,  MS.,  Bayley,  J.,  and  R.  k  R.  174. 

(e)  Rex  V.  Robinson,  MS.,  Bayley,  J.,  and  R.  ft  R.  321. 
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immediately  into  the  pocket ;  it  W;i8  held  by  majority  of  the  judget),  that  the  pri- 
soner wa8  not  rightly  convicted  of  stealing  from  the  person,  because  from  first  to 
last  the  book  remained  about  the  person  of  the  prosecutor ;  but  the  judges  all  agreed 
that  the  simple  larceny  was  complete.(/) 

Although  to  constitute  the  offence  there  must  be  a  removal  of  the  property  from 
the  person,  yet  a  hair's  breadth  will  do.(^)  Upon  an  indictment  for  stealing  a 
watch  from  the  person  it  appeared  that  the  watch  was  carried  by  the  prosecutor  in 
his  waistcoatrDooket,  and  the  chain,  which  was  attached  to  the  watch  at  one  end, 
was  at  the  other  end  passed  through  a  button-hole  of  his  waistcoat,  where  it  was 
kept  by  the  watch-key  turned  so  as  to  prevent  the  chain  slipping  through.  The 
prisoner  took  the  watch  out  of  the  prosecutor's  pocket,  and  forcibly  drew  Uie  chain 
out  of  the  button-hole ;  but  his  hand  was  seised  by  the  prosecutor's  wife ;  and  it 
then  appeared  that,  although  the  chain  and  watch-key  had  been  drawn  out  of  the 
button-hole,  the  point  of  the  key  had  caught  upon  another  button  and  was  thereby 
suspended.  It  was  contended  that  the  prisoner  was  guilty  of  an  attempt  only ;  but 
the  Court  thought  that,  as  the  chain  had  been  removed  from  the  button-hole,  the 
felony  was  complete,  notwithstanding  a  subsequent  detention  by  its  contact  with  the 
button ;  and,  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right  This 
case  was  in  no  respect  like  Bex  v.  WUkinaon ;{h)  for  in  that  case  there  was  at  no 
moment  the  slightest  severance  from  the  person  ;  but  this  was  precisely  simikr  to 
Lapier*8  ca8e.(t)  The  ear  in  that  case  is  like  the  button-hole  in  this,  and  the  curl 
is  like  the  button  below.  The  watch  was  no  doubt  temporarily,  though  but  for  a 
moment,  in  the  possession  of  the  prisoner.(j) 

We  have  seen  that  where  a  man  went  to  bed  with  a  prostitute,  leaving  his  watch 
in  his  hat,  on  the  table,  and  the  woman  stole  it  whilst  he  was  aaleep,  it  was  held  not 
to  be  stealing  from  the  person,  but  stealing  in  the  dwelling-house.(^) 

Upon  the  trial  of  any  indictment  for  stealing  from  the  person,  if  no  asportation  be 
proved,  the  jury  may  convict  the  prisoner  of  an  attempt  to  commit  that  o£Fenoe, 
under  the  14  &  15  Vict.  c.  100,  s.  9,  and  thereupon  he  may  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  on  an  indictment  for  such  atlempt.(Q 
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We  have  already  seen  that  larceny  may  be  committed  of  such  domestic  creatures 
as  are  fit  for  food ;  and  it  remains  only  to  notice  in  this  place  the  statutable  pro- 
vision, which,  for  the  better  protection  of  some  of  the  more  valuable  domestic  ani- 
mals, makes  persons,  found  guilty  of  stealing  them,  liable  to  transportation. 

By  the  24  &  25  Vict.  c.  96,  s.  10,  •*  whosoever  shall  steal  any  horse,  mare,  geld- 
ing, colt,  or.  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or 
lamb,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  naid  labor,  and  with  or  without  solitary  cod- 
finement."(a) 

(f)  Rex  V,  Tbompson,  R.  &  M.  C.  C.  78. 

Iff)  Per  Alderson,  B.,  ia  Reg.  v.  Simpsoa,  mjrs. 

(h)  Ante,  p.  156.  (t)  AnUy  p.  104. 

(/)  Reg.  V.  Simpson,  Dears.  C.  C  421.  Jerris,  G.  J.,  said  he  thought  the  miooritjof 
the  jadges  in  ThompsoD's  case,  aupra^  were  right ;  bat  the  majority  might  have  thought 
that  the  cater  coat  which  covered  the  pocket  formed  a  protection  to  the  pocket-book. 

(k)  Rex  V.  Hamilton,  8  G.  &  P.  49  (34  B.  G.  L.  R.),  anU^  p.  84,  and  see  other  cases  there. 

(l)  See  ante  J  vol.  1,  p.  1. 

(a)  This  clause  is  taken  from  7  ft  8  Geo.  c.  29,  s.  25 ;  9  Qeo.  4,  c.  65,  s.  25  (I.) ;  2  k  3 
Will.  4,  c.  62,  8.  1,  &c.  As  to  hard  labor,  &c.,  see  ante,  p.  67 ;  as  to  offences  at  sea,  se^ 
sec.  115,  anUj  p.  331. 
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See.  11.  ''  WhoBoever  shall  wilfully  kill  any  animal,  with  intent  to  Bteal  the  oar- 
ease,  skin,  or  any  part  of  the  animal  bo  killed,  shall  be  guilty  of  felony,  and  being 
ooDYicted  thereof  shall  be  liable  to  the  same  punishment  as  if  he  had  been  convicted 
of  feloniously  stealing  the  same,  provided  the  offence  of  stealing  the  animal  so  killed 
would  have  amounted  to  felony."(6) 

By  sec.  98,(c)  principals  in  the  second  degree  and  accessories  before  the  fact  are 
punishable  like  principals  in  the  first  degree,  and  accessories  after  the  fact  (except 
receivers),  are  liable  to  be  imprisoned  for  anv  term  not  exceeding  two  years. (<i) 

The  various  points  upon  the  definition  of  larceny,  which  have  been  considered  in 
the  chapter  treating  generally  of  that  offence,(e)  relate  as  well  to  the  stealing  of 
horses  as  of  other  property ;  and  we  may  remember  a  case  where,  upon  a  finding  by 
the  jury  that  the  prisoners  took  some  horses,  merely  with  intent  to  ride,  and  after- 
wards  to  leave  them,  and  not  to  return,  or  make  any  further  use  of  them,  it  was 
hoMen  that  such  taking  amounted  to  a  trespass  only,  and  not  to  larceny.(/) 

"^The  doctrine  that  any  the  least  removal  of  the  thing  feloniously  taken,  r«ogi 
will  constitute  iaroeny,(^)  applies  to  the  stealing  of  sheep,  though  part  of  *- 
the  animal  only  be  taken.  The  prisoner  was  indicted  for  stealing  six  lambs,  with- 
out any  count  for  killing  with  intent  to  steal  the  carcase  or  any  part  thereof,  the 
evidence  was  that  the  carcases  of  the  lambs,  without  their  skins,  were  found  upon 
the  premises  where  they  had  been  kept,  and  that  the  prisoner  had  sold  the  skins 
on  the  morning  afber  the  offence  was  committed ;  upon  which  the  jury  were  directed 
to  find  the  prisoner  guilty,  on  the  srround  that  the  lambs  must  have  been  removed 
from  the  fold.  But  a  doubt  having  occurred  whether,  as  the  14  Geo.  2,  c.  6, 
(now  repealed)  specified  feloniously  driving  away,  and  feloniously  killing  with  intent 
to  Bteal  the  whole  or  any  part  of  the  carcase,  as  well  as  feloniously  stealing  in  gene- 
ral (although  th<'re  must,  in  such  cases,  be  some  removal  of  the  thing),  it  did  not 
intend  to  make  these  different  offences ;  the  case  was  submitted  to  the  consideration 
of  the  judges;  who  held  the  conviction  right;  as  any  removal  of  the  thing  feloni- 
ously taken  constitutes  larceny.  (A) 

But  this  decision  has  been  questioned,  if  not  overruled,  in  the  following  case, 
where  it  was  held  that  upon  a  count  for  stealing  a  sheep  it  must  be  shown  that  the 
sheep  was  removed  whilst  it  was  alive,  and  that  upon  a  count  for  killing  a  sheep 
with  intent  to  steal  the  whole  of  the  carcase,  evidence  of  Jcilling  with  intent  to 
steal  part  of  the  carcase,  is  sufficient.  The  first  count  charged  the  prisoner  with 
stealing  three  sheep,  and  the  second  with  killing  the  sheep  with  intent  to  steal  the 
whole  of  the  carcases.  It  appeared  that  the  sheep  were  found  killed  and  cut  open, 
and  the  inside  and  entrails  taken  out,  and  the  tallow  and  inside  fat  taken  away,  and 
the  fat  cut  off  the  backs  of  two  of  them,  and  also  taken  away,  but  the  fat  on  the 
back  of  the  third  was  lefb  The  carcases  of  the  sheep  were  left,  and  were  found 
lying  in  the  gripe  of  the  hedgcj  in  the  same  field  where  the  live  sheep  had  been ; 
the  entrails  and  guts,  which  remained  after  the  tallow  and  inside  fat  had  been  cut 
oat  were  also  lell,  and  were  found  in  the  adjoining  field.  There  was  evidence  to 
satisfy  the  jury  that  the  prisoner  had  killed  the  sheep  and  stolen  the  fat;  but  as 
the  carcases  of  the  sheep,  and  the  entrails  and  guts,  after  cutting  away  the  tallow 
and  tat,  were  left,  the  learned  judge  thought  the  second  count,  which  was  for  kill- 
ing the  sheep  with  intent  to  steal  the  whole  of  the  carouses,  could  not  be  supported, 
and  that  the  intent  ought  to  have  been  stated  to  steal  part  of  the  carcases ;  inas- 
much as  the  14  Geo.  2,  c.  26,  specifies  both  intents,  i.  e.,  stealing  the  whole  of  the 

(6)  This  clause  is  framed  from  the  *l  k  %  Geo.  3,  c.  29,  s.  25,  and  9  Geo.  4,  c.  55,  s.  25 
(I.)  so  far  as  it  relates  to  the  animals  mentioned  in  the  preeeding  section:  but  it  is  ex- 
tended to  the  killing  of  any  other  animal  with  the  like  intent,  provided  the  stealing  of 
such  aninaal  would  be  felonjr.  This  clause,  therefore,  will  include  the  killing  of  asses, 
pigs,  &c.y  with  intent  to  steal,  &c. ;  as  to  hard  labor,  ^c,  see  ante^  P*  67 ;  as  to  offences  at 
sea,  see  sec.  115,  anle^  p.  331. 

ic)  Ante,  p.  67. 

(d)  As  to  the  proceedings  against  accessories,  see  vol.  1^  p.  67,  et  seq.  The  act  does 
extend  to  Scotland. 

(e)  AnUf  p   15'J,  ei  teq.  (/)  Rex  v.  Phillips,  ant€y  p.  159. 
\g)  AfUe,  p.  152. 

(A)  Rawlin'8  case,  2  East  P.  0.  c.  16,  s.  48,  p.  617. 
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carcases,  or  any  part  of  the  carcasea;  and  the  cutting  out  the  inside  fat  is  one  of 
the  offences  stated  in  the  recital  of  the  clause  in  the  statate  (t)  The  connt  for 
stealing,  the  learned  judge  also,  in  the  absence  of  any  case  to  t^e  contrary,  was 
disposed  to  think  was  not  supported ;  for  the  statute  having  taking  away  clergy 
utofif}-]  ^^^  B^^^  ^  ^^^^  sheep,  and  having,  in  the  same  daose,  made  it  ""a  capital 
'^-'  offence  to  kill  sheep  with  intent  to  steal  any  part  of  the  carcase,  the  driving 
away  or  stealing,  mentioned  in  the  statute,  does  not  appear  to  be  such  a  removal  of 
the  sheep  as  is  made  merely  for  the  purpose  of  killing  on  the  spot,  but  it  must  be 
such  a  removal  as  is  made  for  the  purpose  of  actually  getting  the  sheep  in  a  live 
state  into  a  man's  complete  dominion ;  for  if  it  were  otherwise,  the  clause  in  the 
Act  of  Parliament  about  killing  would  have  been  quite  unnecessary.  In  the  cases 
in  which  a  slight  removal  of  the  article  has  been  held  to  amount  to  larceny,  there 
has  always  been  an  intent  to  steal  the  article  itself,  but  the  thief  has  been  pre- 
vented from  gettin*;  the  complete  dominion  over  it.  But  here  there  was  no  inten- 
tion in  the  removal  to  steal  the  living  sheep ;  but  the  intent  in  the  removal  was  to 
commit  another  offence  of  which  he  might  be  capitally  convicted,  and  there  would 
be  no  failure  of  public  justice,  if  persons  were  not  held  to  be  guiRy  of  stealing  the 
live  animal,  because  if  the  indictment  was  properly  prepared  they  might  still  be 
convicted  of  a  capital  offence.  In  all  the  cases  where  a  slight  removal  has  been 
held  larceny,  there  was  evidence  given  of  an  actual  removal,  and  how  it  was  done; 
but  here  there  was  no  evidence  cf  the  removal  of  the  sheep  in  a  live  state,  and  the 
removal  after  their  death  would  not  support  a  count  for  steading  sheep,  which  must 
be  intended  to  be  live  sheep.(y)  As  there  was  very  sufficient  evidence  of  the  kill- 
ing with  intent  to  steal  the  fat,  the  learned  judge  directed  the  jury  to  find  the  pri- 
soner guilty,  but  desired  them  to  say,  whether  they  were  of  opinion  that  he  killed 
the  sheep  with  intent  to  steal  the  whole,  or  part  of  the  carcases ;  and  the  jury  found 
him  guilty,  and  that  he  killed  the  sheep  with  intent  to  steal  part  of  the  carcases 
only.  But  the  question  of  removal  under  the  first  count  was  not  put  to  the  jury 
to  find  particularly.  As  the  doctrine  in  Rawlinn*  ca9e,{k)  as  applicable  to  sheep 
killed  with  the  intent  mentioned  in  the  Act  of  Parliament,  was  not  patisfactory  to 
his  mind,  the  learned  judge  reserved  the  points  upon  both  counts  of  the  indictment 
for  the  consideration  of  the  judges ;  who  were  of  opinion  that  the  second  count 
was  supported,  and  not  the  first ;  a  removal  whilst  alive  being  essential  to  constitute 
larceny;  and  nine  of  the  judges  held  that  the  ofience  of  intending  to  steal  a  part, 
was  part  of  the  offence  of  intending  to  steal  the  whole,  and  that  the  statute  meant 
to  make  it  immaterial  whether  the  intent  applied  to  the  whole  or  only  to  part.(7) 
^A/ton  *It  was  decided  upon  the  14  Geo.  2,  e.  6,  that  cutting  off  part  of  a  eheep 
■I  whilst  it  was  alive  with  intent  to  steal  such  part  would,  support  an  iadict- 
ment  for  killing  with  intent  to  steal,  if  the  cutting  off  must  occasion  the  death  of 
the  animal,  especially  if  the  offender  hid  the  part  cut  off,  and  meant  to  fetch  it 
away  at  a  ftiture  time.     The  indictment  was  for  killing  a  lamb  with  intent  to  steal 

(t)  Vide  Rex  v.  M^Dermot,  R.  k  R.  356 ;  Rex  o.  Duffln,  R.  &  R.  365,  and  Rex  v.  Horwell, 
R.  ft  M.  G.  G.  R.  405,  that  if  a  Btatute  uges  words  in  the  atternAtire,  so  as  to  distinguish 
between  them,  the  distinction  must  be  attended  to  in  the  indictment. 

(y )  Rex  V.  Edwards,  R.  k  R.  497.  (k)  Supra,  note  (A), 

(/)  Rex  V.  Williams,  R.  k  M.  G.  G.  R.  107.  In  Reg.  v.  Marley,  Monmouth  Spring  Ass. 
1842,  Gresswell,  J.,  held,  on  the  authority  of  this  case,  that  proof  of  stealing  part  of  the 
carcase  supported  an  indictment  for  killing  with  intent  to  steal  the  whole  carcase: 
MSS.  G.  S.  G.  Upon  an  indictment  for  stealing  a  Iamb,  it  should  seem  that  it  mns  the 
proved  that  the  lamb  was  alive  when  it  was  stolen,  in  order  to  warrant  the  statutorj 
punishment ;  for  although  it  has  been  held  that  upon  an  indictment  for  receiving  a  lamh, 
it  is  no  variance  if  the  proof  is  that  the  lamb  was  dead  when  it  was  received:  Rex  v. 
Puckering,  R.  k  M.  G.  G.  R.  242  ;  yet  that  decision  proceeded  on  the  special  ground  that 
the  punishment  was  the  same  whether  the  lamb  was  alive  or  dead  when  it  was  received; 
but  in  the  case  of  stealing  a  live  lamb  the  punishment  may  be  ibnrteen  years'  penal  ser- 
yitude,  Ac,  while  it  can  only  be  three  for  stealing  a  dead  lamb.  But,  as  stealing  a  lamb 
is  felony  at  common  law,  it  should  seem  that  if  it  appeared  on  such  an  indictment  that 
the  lamb  was  dead,  the  prisoner  might  be  convicted  and  punished  for  the  common  law 
felony.  See  the  observation  of  Patteson,  J.,  in  Reg.  v.  M'Gulley,  post^  note  (f ),  p.  365, 
and  Rex  v.  Beaney,  R.  k  R.  416.  And  it  should  seem  that  that  punishment  would  be 
under  the  7  ft  8  Geo.  4,  c.  28,  ss.  8  and  9,  and  1  Vict.  c.  90,  s.  5  ;  ante^  vol.  1,  p.  3.    G.  S.  G. 
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part  of  the  carcase ;  and  it  appeared  that  the  prisoner  cut  off  a  leg  from  the  animal 
whilst  it  was  alive,  and  carried  it  SEway  before  the  animal  died ;  but  that  the  cutting 
Deoessarilj  caused  the  death  of  the  animal.  Baylej^  J.,  thought  the  giving  the 
death  wound  before  the  larceny  sufficient,  and  that  the  animal  might  be  considered 
as  killed  by  relation  from  that  time,  or  if  not,  that  the  intention  to  fetch  away 
the  1^  was  an  intent  to  continue  the  laroeny  thereof;  but  he  saved  the  point  for 
the  opinicm  of  the  judges,  who  were  unanimous,  principally  upon  the  first  point, 
that  the  conviction  was  right. (m) 

Upon  an  indictment  for  killing  a  sheep  with  intent  to  steal  the  carcase,  it  appeared 
that  the  prisoner  was  interrupted  by  the  prosecutor  while  in  the  act  of  killing  the 
sheep,  which  was  wounded  in  the  throat,  the  ju^ar  vein  being  cut  on  one  side, 
hut  not  altogether  through.  The  wound  was  sewn  up,  but  the  sheep  died  in  two 
dajs.  The  jury  having  found  that  the  prisoAer  gave  the  sheep  a  deadly  wound,  of 
which  it  died,  with  intent  to  steal  the  carcase,  were  directed  to  find  the  prisoner 
guilty ;  and,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that  the 
prisoner  was  rightly  oonvicted.(n) 

Where  the  prisoner  was  indicted  for  stealing  a  cow,  it  appeared  upon  the  evidence 
that  the  animal  stolen  was  a  female  beast  only  two  years  and  a  half  old  that  had 
never  had  a  calf;  and  that  a  female  beast  of  the  eow  kind,  how  old  soever,  if  she 
have  never  had  a  calf,  is  always  called  a  heifer »  An  objection  was  therefore  taken 
that  the  charge  in  the  indictment  was  not  su]^rted  by  the  evidence ;  and,  upon  a 
case  reserved,  the  judges  were  of  opinion,  that  as  the  15  Geo.  2,  c.  34  (now 
repealed),  mentioned  both  heifer  and  coio,  it  must  be  considered  as  using  one  term  in 
contradistinction  to  the  other,  in  describing  the  several  animals  intend&d  to  be  pro- 
tected ]  and  that  as  the  bcMSt  stolen  was  not  such  as  was  described  in  the  indict- 
ment, the  prii»oner  was  entitled  to  nn  acqnittal.(o) 

So  where  the  prisoners  were  indicted  under  the  same  repealed  statute  for  stealing 
five  sheep,  and  upon  the  evidence  they  appeared  to  be  lambs,  and  the  prisoners  were 
found  gmlty ;  the  judges,  upon  a  case  reserved,  held  the  conviction  wrong. (|>)  So 
where  the  prisoner  was  indicted  for  stealing  a  sheep,  and  it  appeared  that  the  animal 
stolen  was  a  ewe,  and  the  prisoner  was  found  guilty  ^  the  judges,  upon  a  case 
reserved,  held  the  conviction  wrong ;  inasmuch  as  the  statute  specifies  both  ewe  and 
sheep,  and  therefore  the  one  really  meant  should  be  stated. (  q)  So  where  the  cmc^a 
^prisoner  was  indicted  for  stealing  one  sheep,  and  it  appeared  that  the  animal  *- 
stolen  was  under  a  year  old,  and  the  prosecutor  said  he  should  call  it  a  hunb  teg ; 
Holland,  B.,  said,  **  Upon  this  evidence  I  most  direct  an  acquittal.  In  this  indict- 
uient  the  animal  in  question  ougitt  to  have  been  called  a  lamb.  Animals  of  this 
kind  are  lambs,  and  not  sheep  till  tfa^  are  a  year  old.  There  was  a  case(7*)  lately 
before  the  twelve  judges,  in  which  a  man  had  been  indicted  at  the  Old  Bailey,  and 
tried  before  Mr.  J.  J.  Parke  for  stealing  '^  one  sheep,"  and  it  appearing  at  the  trial 
that  the  animal  was  a  ewe,  the  twelve  judges  held,  that  the  prisoner  could  not  be 
coDvicted^  as  the  statute  used  the  words  ''  ram,  ewe,  sheep,  &c.,  and  that  if  the 
animal  was  in  fact  a  ewe,  the  indictment  must  so  describe  it;  and  it  was  not  enough 
to  use  the  general  term  sheep.  If  a  ewe  is  stolen,  it  must  be  called  a  ewe  in  the 
indictment )  and  so  a  iamb  must  be  called  a  lamb )  but  a  wether  should  be  described 
as  a  sheep." (<) 

Where  on  an  indictment  for  stealing  a  sheep  it  was  doubtful  on  the  evidence 
whether  the  animal  stolen  was  a  rig  sheep  or  a  wether ;  Alderson,  B.,  held  that  it 
was  quite  immaterial  whether  the  sheep  was  a  rig  or  a  wether,  as  the  prisoner 
was  equally  liable  to  be  convicted  on  this  indictment  whether  it  was  one  or  the 
other,  (i) 

The  prisoner  was  indicted  for  stealing  a  ewe,  and  it  was  proved  that  it  was  rather 

(m)  Kex  V.  Clay,  MS.  Bajley,  J.,  and  R.  k  R.  387. 

(n)  Reg.  V.  SuttoD,  2  Moo.  C.  G.  R.  29;  8  G.  &  P.  291  (34  B.  G.  L.  R.). 

(o)  Gook'8  case,  1  Leach  105 ;  2  East  P  G.  c.  16,  s.  48,  p.  616. 

(p)  Rex  V,  Loom,  R.  k  M.  G.  G.  R.  160.  (q)  Rex  o.  Paadifoot,  R.  k  M.  G.  0.  R.  247. 

\r)  Probably  Rex  v.  Puddifoot 

(«)  Rex  o.  Birket,  4  G.  ft  P.  216  (19  B.  G.  L.  R.). 

(t)  Rex  V.  Stroad,  6  G.  &  P.  535  (25  B.  G.  L.  R.). 
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more  than  twelve  months  old,  and  that  up  to  twelve  months  it  woald  he  called  a 
lamb,  and  that  it  would  not  be  called  ewe  till  it  had  had  a  lamb,  and  that  it  was 
called  a  ewe-teg ;  it  was  urged  that  "  ewe"  was  a  generic  term  for  all  female  sheep ; 
Pollock,  G.  B.,  said  the  Court  could  not  have  any  judicial  knowledge  of  what  the 
sheep  should  be  called  from  its  lamb  state  to  that  of  a  ewe,  and  could  only  be  guided 
by  the  evidence,  and  held  the  misdescription  fatal.(«) 

The  prisoner  was  indicted  for  stealing  a  sheep.  The  animal  stolen  was  between 
nine  and  twelve  months  old,  and  there  was  evidence  both  ways  as  to  whether  it  was 
a  sheep  or  a  lamb ;  and  the  jury  found  that,  in  common  parlance,  according  to  the 
usual  mode  of  describing  such  animals  in  the  country,  it  would  be  called  a  lamb ; 
and,  upon  a  case  reserved,  six  judges  held  the  conviction  right,  but  five  were  of  the 
contrary  opinion.(t;) 

And  where  the  prisoner  was  indicted  for  stealing  a  horse,  and  it  appeared  that 
the  horse  was  half-out,  or,  according  to  the  provincial  term,  that  it  was  '*  a  ridgel ;" 
it  was  objected  that  it  ought  to  have  been  described  as  a  geldiug ;  but  Erie,  J.,  held 
that  a  ^^  horse''  was  a  generic  term,  and  includes  a  gelding,  and  that  wherever  there 
is  a  well-known  generic  term  or  name  for  property,  it  may  be  described  by  that 
name  in  an  indictment,  and  that  this  case  could  not  be  distinguished  from  the  pre- 
ceding caseaw)  But  it  had  been  previously  held,  that  an  indictment  for  stealing  a 
filly  is  not  supported  by  evidence  of  stealing  an  animal  more  than  three  years  old, 
as  at  three  years  of  age  it  ceases  to  be  a  filly  and  becomes  a  mare  (x) 
*Mfi51  *^u^  1^  ^^  ^i^  recently  held,  that  an  indictment  fur  killing  a  sheep  is 
^  supported  by  proof  of  killing  a  ewe  or  wether,  although  it  cannot  bo  proved 
which  it  was.  On  an  indictment  for  killing  a  sheep  with  intent  to  steal  the  carcase, 
the  prosecutor  and  his  man  swore  that  he  had  forty-one  sheep,  ewes  and  wethers, 
but  neither  of  them  could  tell  how  many  of  each.  One  was  missed,  but  they  could 
not  tell  the  sex,  and  no  person  by  inspection  of  the  skin  and  mutton  could  tell  the 
sex.  It  was  contended  that  the  word  **  sheep  "  in  the  statute  meant  ^'  wether,"  and 
that  it  lay  on  the  prosecutor  to  prove  that  the  sheep  was  a  wether  (y)  That  as  a 
proof  of  stealing  a  ewe  would  not  support  an  indictment  for  stealing  a  sheep,  so 
proof  of  stealing  a  ram  would  not  support  such  an  indictment ;  the  only  proof,  there- 
fore, which  would  support  an  indictment  for  stealing  a  sheep,  would  be  stealing  a 
wether.  It  was  replied  that  the  word  ''  sheep  **  would  include  either  sex,  until  it 
was  proved  either  to  be  a  ewe  or  ram  ;  and  that  the  distiuctive  appellations  of  ewe 
and  wether  are  not  used  until  the  animals  are  three  years  old,  and  that  this  animal 
was  much  younger ;  but  the  jury  found  that  the  distinctive  appellation  is  used  at 
any  time  after  weaning,  and  found  the  prisoner  guilty.(z)  And  upon  a  case  reserved 
on  the  question  whether  it  was  incumbent  upon  the  prosecutor  upon  this  indictment 
to  prove  that  the  sheep  stolen  was  a  wether,  the  judges  all  held  that  the  word  sheep 

(tt)  Reg.  V.  Jewett,  2  Cox  G.  G.  227. 

(v)  Reg.  V.  Spicer,  1  Den.  G.  G.  82.     This  case  was  not  argued. 

(w)  Reg.  V.  Aldridge,  4  Goz  G.  G.  143. 

(x)  Reg.  V.  Edward  Jones,  Stafford  Sum.  Ass.  1839,  Williams,  J. 

(y)  Rex  V.  Puddifoot,  «i^a,  and  Rex  v.  Ghalkley,  R.  k  R.  258,  were  cited  and  relied 
upon. 

(z)  Patteson,  J.,  also  pointed  oat  that  the  first  Act  which  made  sheep-stealing  a  capital 
offence,  viz.,  14  Geo.  2,  c.  6,  enacted,  that  if  any  person  shall  feloniously  steal  one  or  more 
sheep  or  other  cattle,  or  shall  wilfully  kill  one  or  more  sheep  or  other  cattle  with  a  felo- 
nious intent,  &c.,  he  shall  suffer  death,  &c.  In  the  subsequent  year  an  Act  was  passed, 
15  Geo.  2,  c.  34,  which  recited  the  clause  in  the  former  Act,  and  that  it  was  doubtful  to 
what  kind  of  cattle  besides  sheep  the  said  Act  was  meant  to  extend,  and  enacts,  "•  that 
the  said  Act  was  meant  and  intended,  and  shall  be  construed,  deemed  and  taken  to  extend 
to  any  bull,  cow,  ox,  steer,  bullock,  heifer,  calf,  or  lamb,  as  well  as  sheep,  and  to  no 
other  cattle  whatsoever  "  No  doubt  seems  to  have  arisen  at  any  time  that  the  word 
'^  sheep,"  in  the  Act  14  Geo.  2,  c.  6,  extended  to  sheep  of  all  sexes,  rams,  ewes,  and 
wethers;  but  that  Act,  and  15  Geo.  2,  c.  34,  are  expressly  repealed  br  7  A  8  Geo.  4,  c.  27, 
which  received  the  royal  assent  on  the  21st  of  June,  1827  ;  and,  or  the  same  day,  the  7  k 
8  Geo.  4,  c.  29,  received  the  royal  assent,  sec.  25  of  which,  containing  the  words  ''  ram, 
ewe,  sheep,  or  lamb,"  gives  rise  to  the  present  question  It  may  be  observed  that  in 
Puddifoot's  case,  if  the  indictment  was  for  stealing  a  sheep  it  might  have  been  possible 
to  treat  it  as  one  at  common  law,  but  in  this  case  it  cannot  be  so  treated,  as  it  contains 
but  one  count,  which  is  for  killing  with  intent  to  steal  the  carcase. 
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in  the  statute  wa&  a  generic  term,  iacluding  ram,  ewe,  and  wether,  and  that  the  two 
former  words  might  be  rejected ;  except  Parke,  B.,  Yaaghan,  J.,  and  Coleridge,  J., 
who  were  of  a  contrary  opinion.(a) 

*A  coant  for  killing  a  aheep  with  intent  to  steal  the  carcase  can  only  be  r^nc^ 
tried  in  the  county  where  the  sheep  was  killed.  A  count,  found  in  Essex,  ^ 
charged  the  prisoner  with  killing  the  sheep  with  intent  to  steal  the  carcase ;  the 
sheep  was  last  seen  alive  in  a  field  in  the  county  of  Hertford,  and  there  were  marks 
of  blood  in  that  field,  as  if  the  sheep  had  been  killed  there,  but  part  of  the  carcase 
was  found  in  the  prisoner's  possession  in  Essex;  and  Wilde,  C.  J.,  held  that  the 
count  could  not  be  supported  .(6) 

Upon  an  indictment  which  charged  the  prisoner  with  stealing  one  mare,  one 
saddle,  and  one  bridle,  without  any  allegation  that  the  offence  was  against  the  form 
of  the  statute,  the  prisoner  was  conyicted,  and  sentenced  to  be  transported  beyond 
the  seas  for  fifteen  years ;  and  upon  error  it  was  objected  that  no  part  of  the  charge 
warranted  the  sentence,  which  was  entirely  statutable ;  but  the  Court  of  Queen's 
Bench  held,  that  as  the  stealing  the  mare,  as  well  as  stealing  the  saddle  and  bridle, 
was  a  felony  at  common  law,  and  not  created  or  altered  in  its  nature  by  the  7  &  8  . 
Geo.  4,  c.  29,  s.  25,  the  2  &  3  Will  4,  c.  62,  s.  1,  and  the  1  Vict.  c.  90,  s.  1,  the 
offence  was  correctly  described  La  the  indictment,  and  the  sentence  of  fifteen  years' 
transportation  right.(c) 

As  the  26  Geo.  3,  c.  71,  was  passed  in  order  to  remedy  the  facilities  afforded  to 
the  stealing  of  cattle  by  persons  of  low  condition,  who  kept  houses  or  places  for  the 
purpose  of  slaughtering  horses  and  other  cattle,  its  provisions  may  be  shortly  men- 
tioned in  this  place.  It  contains  many  enactments  for  the  regulation  of  slaughter- 
houses ;  requires  persons  keeping  them  to  take  out  a  license,  and  to  give  notice, 
previous  to  the  slaughtering  and  flaying  of  any  cattle,  to  an  inspector  appointed  as 
mentioned  in  the  Act^  and  to  kill  and  flay  the  cattle  only  within  certain  hours. 
The  eighth  section  enacts,  that  if  any  person  keeping  or  using  any  slaughtering- 
house  or  place  mentioned  in  the  Act,  shall  slaughter  any  cattle  for  any  other  pur- 
pose than  for  butcher's  meat,  or  shall  flay  any  cattle  brought  dead  to  such  slaughter- 

(a)  Reg.  V  M'CuUey,  2  Moo.  G.  C.  R.  34 ;  2  Lew.  272.  With  the  greatest  possible  respect 
for  the  learned  judges  who  decided  this  case,  it  is  sabmitted  that  it  may  admit  of  some 
doubt  whether  this  decision  be  not  at  ▼ariaoce  with  seyeral  well-established  rules  in  the 
coDstmction  of  statutes.  First,  it  is  a  general  rule  that  effect  is  to  be  given  to  every  word 
in  a  statute  if  that  can  be  done  by  any  reasonable  construction.  Now  here  the  words 
**ram"  and  "ewe"  are  rejected,  although  by  construing  the  word  sheep  as  ''wether/' 
every  word  has  a  fitting  and  full  effect.  Secondly,  the  words  of  a  statute  are  to  be  con- 
strued in  their  grammatical  and  natural  sense:  Rex  v.  Ditcheat,  9  B.  &  C.  176  (17  fi  C. 
L.  R.) ;  Rex  V.  Great  Bentley,  10  B.  k  G.  520  (21  E.  G.  L.  R.) ;  Williams  v,  Roberts,  5  Tyrw. 
421 ;  and  it  may  be  asked  bow  a  construction,  which  renders  two  out  at  four  words  entirely 
inoperative,  can  be  construing  the  clause  in  its  grammatical  and  natural  sense.  Thirdly, 
an  expression  which  has  precedence  in  the  order  of  the  words  must  be  taken  to  have  been 
used  with  reference  to  things  and  persons  of  a  higher  order  or  rank :  Dwarr.  on  Stat.  7u4, 
citing  the  Warden  of  St.  Paul's  v.  The  Dean,  4  Price  65.  According  to  this  rule,  the  word 
ram  is  of  a  higher  order  than  sheep ;  and  this  is  strengthened  by  the  fact  that  the  two 
claases  immediately  preceding,  viz.,  **  horse,  mare,"  Ac,  "  bull,  cow,"  &c.,  clearly  place 
the  animal  of  the  higher  order  first.  It  may  be  observed,  also,  that  in  this  section  in 
evety  other  instance  the  terms  used  are  the  names  of  the  species  and  not  of  the  genus;' 
and  particularly  that  in  each  of  the  two  preceding  classes  the  order  is  first,  masculine; 
second,  feminine  ;  third,  emasculated,  and  fourth,  young  animals ;  and  the  same  order  is 
evidently  followed  in  the  last  class  in  the  first,  second,  and  last  instance;  which  affords  a 
very  strong  argument  that  it  was  intended  to  be  followed  in  the  third  also.  The  only 
ground  on  which  the  decision  seems  to  rest,  is  that  the  term  *' sheep"  was  one  of  known 
sifcnification,  as  including  ram,  ewe,  and  wether,  and  that  it  must  therefore  be  taken  to 
have  been  used  in  t«<at  sense  in  the-siaiute;  the  answer  is  that  the  rule  is  that  where  a 
Word  has  a  known  signification,  and  such  word  Is  used  generally  in  a  statute,  it  shall  be 
taken  to  be  used  in  such  sense :  iSmith  v.  Uarman,  6  Mod.  142.  Here  the  word  is  used  not 
generally,  but  in  connection  with  other  words,  which  show  that  it  was  not  intended  to  be 
used  geoe rally.     C.  S.  G. 

[h)  Keg.  V,  Newland,  2  Gox  G.  G.  283.  See  this  case,  ante^  p.  330,  as  to  the  trial  in  Essex 
for  sttraling  the  sheep. 

(e)  Williams  if.  The  Queen,  7  Q.  B.  250  (53  E.  G.  L.  R.),  a.d.  1845.  In  Reg.  v.  Newlaud, 
2  Cox  283,  A.D.  1847,  Wilde,  G.  J.,  expressed  a  contrary  opinion,  but  no  authority  was 
cited. 
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ing-hoiifle  or  other  place  without  a  liceDse,  or  without  giviu^  notice,  or  eball  8lan<rhter 
or  flay  at  any  time  except  within  the  hours  limited  by  die  Act,  or  shall  not  delay 
slaughtering  or  killing  according  to  the  direction  of  the  inspector  properly  author- 
ised, such  person  so  offending  in  either  of  these  oases  and  being  convicted  shall  be 
adjudged  and  taken  to  be  guilty  of  felony,  and  shall  be  punished  by  fine  and 
*S(^71  *^inpri^DQ^ent,  and  such  corperal  punishment  by  public  or  private  whipping, 
^  or  shall  be  transported  for  any  term  not  exceeding  seven  year8,(c)  aa  t^ 
Court  before  whom  the  offender  shall  be  tried  and  convicted,  shall  direct. (<f)  The 
ninth  section  enacts,  that  persons  keeping  or  using  such  slaughtering-house  or  place, 
and  throwing  into  lime,  and  rubbing  therewith  or  with  any  other  corrosive  matter, 
or  destroying,  or  burying  hides  of  cattle  slaughtered  or  flayed  by  them,  shall  be 
guilty  of  a  misdemeanor,  punishable  by  fine,  imprisonment,  and  whipping.  The 
statute  also  creates  other  offences  of  a  smaller  d^^ee,  and  imposes  penalties  recover- 
able by  summaiT  proceedings  before  justices  of  the  peace.  The  fourteenth  section 
provides  that  the  Act  shall  not  extend  to  any  currier,  felt-maker,  tanner,  or  dealer 
in  hides,  who  shall  kill  any  distempered  or  aged  cattle,  or  purchase  any  dead  cattle 
for  the  b(md  fide  purpose  of  selling,  using  or  curing  the  hides  thereof,  in  ihe  course 
of  their  respective  trades ;  nor  to  any  farrier  employed  to  kill  aged  and  distempered 
cattle  \  nor  to  any  person  who  shall  kill  any  of  their  own  or  other  cattle,  or  pur- 
chasing any  dead  horse  or  other  cattle,  to  feed  their  own  hounds  or  dogs,  or  giving 
away  the  flesh  for  the  like  purpose.  But  it  is  further  enacted,  that  if  any  collar- 
maker,  currier,  &c.,  or  other  person  shall,  under  color  of  their  trades,  knowingly  or 
willingly  kill  any  sound  or  useful  horse,  gelding,  mare,  foal  or  filly,  or  boil  or  other- 
wise cure  the  flesh  thereof  for  the  purpose  of  selling  it,  such  person  shall  be  deemed 
an  offender  within  the  meaning  of  the  Act,  and  for  every  offence,  forfeit  any  sum 
not  exceeding  twenty,  nor  less  than  ten  pounds.(e) 

Upon  the  trial  of  any  felony  mentioned  in  this  chapter  the  jury  may,  under  the 
14  &  15  Vict.  c.  100,  s.  9(/),  convict  the  prisoner  of  an  attempt  to  commit  the 
same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  such  attempt. 
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By  the  24  &  25  Vict.  c.  96,  s.  18,  "whosoever  shall  steal  any  dog  shall,  on  con- 
viction thereof  before  two  justices  of  the  peace,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labor,  for  any  term  not  exceeding  six  months,  or  shall  forfeit  and  pay,  over 
and  above  the  value  of  the  said  dog,  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  the  said  justices  shall  seem  meet;  and  whosoever,  having  been  con- 
victed of  any  such  offence,  either  against  this  or  any  former  Act  of  Parliament, 
shall  afterwards  steal  any  dog,  shall  be  guilty  of  a  misdemeanor,  and  being  con  victed 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  hard  labor."(a) 

(c)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  three  yean,  by 
the  20  &  21  Vict.  c.  3,  anU^  vol.  1,  p.  4. 

(d)  See  a  precedent  of  an  indictment  against  the  keeper  of  a  slangbter-hoase,  for 
slaughtering  a  liorse  without  giving  the  proper  notice :  3  Chit.  Grim.  L.  721. 

(e)  26  Geo.  3,  c.  71,  s.  16.  The  7  A  8  Vict.  c.  87,  which  recites  the  preceding  Act,  con- 
tains many  additional  provisions  for  regulating  places  kept  for  slaughtering  horses;  and 
the  \2  k  13  Vict.  c.  92,  repeals  the  5  &  (5  Will.  4,  c.  59,  which  related  to  the  same  siibject, 
and  contains  many  regulations  on  the  same  subjects ;  but  none  of  them  falls  within  the 
scope  of  this  work. 


(f)Ante^  vol.  1,  p.  I. 


[a)  This  clause  is  taken  from  the  8  ft  9  Vict.  c.  47,  s.  2.  There  was  a  similar  provisioa 
in  the  14  &  15  Vict.  c.  92,  s.  5  (I.).  As  to  hard  labor,  ftc,  see  anU^  p.  67  ;  as  to  aiders  and 
abettors,  see  ante,  p.  67. 
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Sec.  19.  ^^  Whofloever  shall  uDlawfuUy  have  in  his  possession  or  on  his  premises 
any  stolen  dog,  or  the  skin  of  any  stolen  dog,  knowing  such  dog  to  have  been  stolen 
or  sneh  skin  to  be  the  skin  of  a  stolen  dog,  shall,  on  conviction  thereof  before  two 
jnstices  of  the  peace,  be  liable  to  pay  such  som  of  mon?y,  not  exceeding  twenty 
ponnds,  as  to  such  justices  shall  seem  meet ;  and  whosoever,  having  been  convicted 
of  any  such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  be  guilty  of  any  such  offence  as  in  this  section  before  mentioned,  shall 
be  guilty  of  a  misdemeanor,  aiid  being  convicted  thereof  shaU  be  liable,  at  the  dis- 
cretion of  the  courty  to  be  imprisoned  for  any  term  not  exceeding  eighteen  months, 
with  or  withovt  hard  labor.'\b) 

Sec  20.  •*  Whosoever  shall  corruptly  take  any  money  or  reward,  directly  or 
indirectly,  under  pretence  or  upon  account  of  aiding  any  person  to  recover  any  dog 
which  shall  have  been  stolen,  or  which  shall  be  in  the  possession  of  any  person  not 
being  the  owna:  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shaU  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  hard  labor  "(c) 

Sec.  21.  "Whosoever  shall  steal  any  bird^  beast,  or  other  animal  ordinarily  kept 
in  a  state  of  confinement  or  for  any  domestic  purpose,  not  being  the  subject  of  lar- 
ceny at  common  law,  or  shall  '^wilfvXiy  hill  any  such  bird,  beast,  or  animal,  r»o/»Q 
with  intent  to  steal  the  sa^e  or  any  part  thereof  shall,  on  conviction  thereof  *- 
before  a  justice  of  the  peace,  at  the  discretion  of  the  justice,  either  be  committ-ed 
to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  h{ird  labor  for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  bird,  beast,  or  other  animal, 
such  sum  of  money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem 
meet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  either  against  this 
or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  offence  in  this  sec- 
tion before  mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  be  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for 
such  term  not  exceeding  twelve  months  as  the  convicting  justice  shall  think  ^t.'\d  ) 

Sec.  22.  ''  If  any  such  bird,  or  any  of  the  plumage  thereof,  or  any  dog,  or  any 
such  beast,  or  the  skin  thereof,  or  any  such  animal,  or  any  part  thereof,  shall  be 
found  in  the  possession  or  on  the  premises  of  any  person,  any  justice  may  restore 
the  same  respectively  to  the  owner  thereof;  and  any  person  in  whose  possession  or 
on  whose  premises  such  bird  or  the  plumage  thereof,  or  such  beast  or  the  skin 
thereof,  or  such  animal  or  any  part  thereof  shall  be  so  found  (such  person  know- 
ing that  the  bird,  beast,  or  animal  has  been  stolen,  or  that  the  plumage  is  the  plum- 
age of  a  stolen  bird,  or  that  the  skin  is  the  skin  of  a  stolen  beast,  or  that  the  part 
is  a  part  of  a  stolen  animal),  shall,  on  conviction  before  a  justice  of  the  peace, 
be  liable  for  the  first  offence  to  such  forfeiture,  and  for  every  subsequent  offence  to 
such  punishment,  as  any  person  convicted  of  stealing  any  beast  or  bird  is  made 
liable  to  by  the  last  preceding  section." (e) 

Sec.  23.  "  Whosoever  shall  unlawfully  and  wilfully  kill,  wound,  or  take  any  house 
dove  or  pigeon  under  such  circumstances  as  shall  not  amount  to  larceny  at  common 
law,  shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  bird,  any  sum  not  exceeding  two  pound8."(/) 

(b)  This  clause  is  taken  from  the  9  A  9  Vict.  c.  47,  s.  3.  There  was  a  similar  provision 
in  the  14  k  15  Vict.  c.  92,  s.  5  (I.).  As  to  hard  labor,  ^c.^see  ante,  p.  67;  as  to  aiders  and 
abettors,  see  ante,  p.  67. 

(c)  This  clause  is  taken  from  the  8  &  9  Vict.  c.  47^  b^  6^  and  extended  to  Ireland.  As 
to  hard  labor,  Ac,  see  ante,  p.  67  ;  as  to  aiders  and  abettors,  see  ante,  p.  67. 

{d)  This  clanse  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  31.  There  was  a  similar  clause 
in  the  14  k  15  Vict  c.  92,  s.  5  (I.).  Those  enaetnients  were  confiaed  to  birds  and  beasts 
ordinarily  kept  in  a  state  of  confibement ;  the  present  clause  embraces  ''  other  animals 
ordinarily  kept  for  any  domestic  purpose,"  and  will  include  cats.  This  clause  also  extends 
the  former  enactments  to  killing  with  intent  to  steal. 

(e)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  32,  and  8  &  9  Vict.  c.  47,  s.  3. 
There  was  a  similar  clause  in  the  14  &  15  Vict.  c.  92,  s.  5  (I.). 

(/)  This  clanse  is  takep  from  the  1  k  6  Geo.  4,  c.  29,  s.  33,  and  extended  to  Ireland. 
See  Taylor  v.  Newman,  9  Cox  0.  G.  314,  that  this  clause  does  not  apply  to  killing  pigeons 
under  a  claim  of  right;  s.  o.,  4  B.  &  S.  89  (116  E.  C.  L.  R.). 
▼OL.  II. — 19 
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UpoD  the  trial  of  any  misdemeanor  mentioned  in  this  chapter  the  jury  maj, 
under  the  14  &  15  Yicb.  c.  100,  e.  9,(^)  eonvict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt. 
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or  stealing  and  dbstroting  deer. 

The  former  statutes  upon  this  subject  are  repealed,  but  by  the  24  &  25  Vict.  c. 
96,  s.  12,  *^  whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
uninclosed  part  of  any  forest,  chase,  or  purlieu,  shall  for  every  such  offence,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum,  not  exceed- 
ing fifty  pounds,  as  to  the  justice  shall  seem  meet;(<7)  and  whosoever  I  aving  been 
previously  convicted  of  any  offence  relating  to  deer,  for  which  a  pecuniary  penai^' 
shall  have  been  imposed  by  this  or  by  any  former  Act  of  Parliament,  shall  after- 
wards commit  any  of  the  offences  herein-before  enumerated,  whether  such  second 
offence  be  of  the  same  description  as  the  first  or  not,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  impri- 
soned, for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping."(6) 

The  word  ''  deer/'  in  the  7  &  8  Geo.  4,  c.  29,  s.  26,  was  held  to  be  a  general 
term,  including  all  kinds,  both  sexes,  and  all  ages.  Upon  an  indictment  for  stealing 
'*  one  deer/'  it  appeared  that  the  animal  in  question  was  a  fiiwn,  recently  fawned, 
and  that  the  young  of  deer  are  known  by  the  name  of  fawn  till  a  year  old,  and  are 
not  culled  deer  before  that  time;  but  Maule,  J.,  held  that  the  stealing  this  animal 
was  within  the  statute,  as  the  t«rm  deer  was  the  most  genei'al  term,  and  included 
all  kinds  of  deer,  all  ages,  and  both  sexes. (c) 

Where  a  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  29,  s.  26,  for  a  second 
^ence.  and  the  previous  conviction  was  made  by  two  justices,  it  was  held  good. 
And  where  such  a  conviction,  after  stating  the  venue  in  the  margin  in  the  usual 
way,  set  furth  that  on  a  certain  day  at  a  certain  place  in  the  county  of  Oxford,  the 
prisoner  was  convicted  for  that  he  did  on  a  certain  day  unlawfully  use  an  engine  for 
the  j>urpose  of  killing  deer  in  the  forest  of  Wychwood,  but  omitted  to  state  where 
or  in  ^hat  county  the  offence  was  committed,  but  proceeded  to  direct  the  penalty  to 
*'-?7>11  ^^  P^^^  ^  ^^^  overseers  of  D.  in  the  said  county.  "  where  the  said  ^offence 
^  was  committed,"  it  was  held  that  this  sufficiently  showed  the  offence  to  have 
been  committed  in  the  county  of  Ox  ford.  ((^  ) 

Upon  an  indictment  for  a  second  offence  against  the  42  Geo.  3,  c.  107,  by  killing 
deer,  objections  might  be  taken  to  the  validity  of  the  previous  conviction.  An 
indictment  on  that  statute  stated  that  the  prisoner  was  convicted  by  a  justice  for  the 
county  of  Essex  for  unlawfully  carrying  away  a"  deer,  and  that  afterwards  he  felo- 
niously and  unlawfully  did  offend  a  second  time  by  feloniously  aiding  in  killing  a 
deer.     The  conviction  was  made  by  a  magistrate  of  Essex  at  a  place  in  Middlesex, 

{g)  Am(€^  irol.  1,  p.  1. 

(a)  See  Reg.  v.  King,  1  D.  &  L.  721,  as  to  the  form  of  a  commitment  in  these  cases. 

{b)  Thip  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  26,  and  thoagh  it  is  extended  to 
Ireland,  it  will  probabl}'  have  no  operation  there,  as  it  may  be  doabted  whether  there  be 
in  Ireland  any  place  which  is  in  point  of  law  a  ''forest,  chase,  or  purlieu."  As  to  hard 
labor,  &c.,  see  antej  p.  67. 

(c)  Reg.  V.  Strange,  Gloucester  Sum.  Ass.  1843,  MSS.,  C.  S.  G. ;  1.  Cox  G.  G.  58. 

(rf)  Rex  V.  Weale,  5  G.  &  P.  135  (24  K.  C.  L.  R.),  Parke,  J..  A.  J.  The  second  point 
decided  in  this  case  is  directly  contrary  to  the  decision  in  Rex  v.  Johnson,  1  Str.  261,  aad 
seems  to  have  been  wrongly  decided.     0.  S.  G. 
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and  was  a  eonviction  of  the  prisoner  and  three  other  persons.  The  offence  was  com- 
mitted in  Essex.  It  was  objected,  Ist,  that  the  indictment  did  not  state  that  the 
prisoner  was  duly  convicted;  2d\y,  that  he  was  not  duly  convicted,  as  the  convic- 
tion was  in  Middlesex ;  3dly,  that  the  conviction  was  of  four,  whereas  it  was  stated 
in  the  indictment  as  of  the  prisoner  only.  And,  on  a  case  reserved,  the  judges  held 
that  the  prisoner  ought  not  to  have  been  convicted  of  the  felony,  (e) 

By  the  24  &  25  Vict.  c.  96,  s.  13,  ''  whosoever  shall  unlawfully  and  wilfully 
couTBe,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound, 
any  deer  kept  or  being  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in 
any  inclosed  land  where  deer  shall  be  usually  kept,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping."(/) 

An  indosure  in  the  Forest  of  Dean,  made  under  a  statute  of  Ohas.  2,  for  the  pro- 
tection of  timber,  and  surrounded  by  a  ditch  and  bank,  which  were  sufficient  to  pre- 
vent cattle  from  getting  into  it,  but  over  which  the  deer  could  pass  in  or  out  at  their 
free  will,  was  held  by  Erie,  J.,  to  be  an  inclosed  part  of  a  forest  within  the  7  &  8 
Geo.  4,  c.  29,  s.  26 ;  and  the  words  '*  wherein  deer  shall  be  usually  kept,'*  were  held 
to  refer  to  "  inclosed  land  "  only.(^) 

By.  sec.  14  of  the  new  Act,  **  if  any  deer,  or  the  head,  skin,  or  other  part  thereof, 
or  any  snare  or  engine  for  the  taking  of  deer,  shall  be  found  in  the  possession  of 
any  person  or  on  the  premises  of  any  person  with  his  knowledge,  and  such  person, 
being  taken,  or  gammoned  before  a  justice  of  the  peace,  shall  not  satisfy  the  justice 
that  he  came  lawfully  by  such  deer,  or  the  head,  skin,  or  other  part  thereof,  or  had 
a  lawful  occasion  for  such  snare  or  engine,  and  did  not  keep  the  same  for  any 
unlawful  purpose,  he  shall,  on  conviction  by  the  justice,  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds ;  and  if  any  such  person  shall  not  under  the  said  pro- 
visions be  liable  to  conviction,  then,  for  the  discovery  of  the  party  who  actually 
killed  or  stole  such  deer,  the  justice,  at  *his  discretion,  as  the  evidence  given  ri^i^no 
and  the  circumstances  of  the  case  shall  require,  may  summon  before  him  ^ 
every  person  through  whose  hands  such  deer,  or  the  head,  skin,  or  other  part 
thereof,  shall  appear  to  have  passed ;  and  if  the  person  from  whom  the  same  shall 
have  been  first  received,  or  who  shall  have  had  possession  thereof,  shall  not  satisfy 
the  justice  that  he  came  lawfully  by  the  same,  he  shall,  on  conviction  by  the  justice, 
be  liable  to  the  payment  of  such  sum  of  money  as  is  herein-before  last  men- 
tioned."(A) 

Sec.  15.  ^'  Whosoever  shall  unlawfully  and  wilfully  set  or  use  any  snare  or  engine 
whatsoever,  for  the  purpose  of  taking  or  killing  deer,  in  any  part  of  any  forest,  chase, 
or  purlieu,  whether  such  part  be  inclosed  or  not,  or  in  any  fence  or  bank  dividing 
the  same  from  any  land  adjoining,  or  in  any  inclosed  land  where  dfter  shall  be 
usaally  kept,  or  shall  unlawfully  and  wilfully  destroy  any  part  of  the  fence  of  any 
land  where  any  deer  shall  be  then  kept,  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty  pounds,  as 
to  the  justice  shall  seem  meet."(t) 

Sec.  16.  ^^If  any  person  shall  enter  into  any  forest,  chase,  or  purlieu,  wheth^ 

(«)  Rex  V.  Allen,  Rusa.  &  Rj.  513.  The  reporters  add,  the  second  objection  was  proba- 
blj  considered  fatal.     As  to  the  third  objection,  see  Reg.  v.  Page,  vol.  I,  p.  132. 

(/)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  26.  There  was  a  similar  clause 
in  the  14  k  16  Vict.  c.  92,  s.  6  (I.),  as  to  coursing,  Ac,  deer  in  any  park,  paddock,  or  in- 
closed land,  wherein  deer  shall  be  usually  kept.     As  to  hard  labor,  &c.,  see  ante,  p.  67. 

(9)  ^€g-  V.  Money,  Gloucester  Sum  Ass.  1847.,  MSS.,  C.  S.  G. 

(A)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  27.  There  was  a  similar  clause 
in  the  14  k  15  Vict.  c.  92,  s.  4  (I.).  Under  the  former  Act,  the  deer,  &c.,  must  have  been 
found  *' by  virtue  of  a  search  warrant;"  but  these  words  have  been  adWsedly  omitted,  in 
order  that  the  clause  may  apply  to  any  one  who  may  be  proved  to  have  been  in  possession 
of  the  deer,  &c.,  at  any  time.  As  to  what  is  a  sufficient  possession,  see  Reg.  v.  Sunley, 
Beirs  0.  C.  145 ;  where  it  was  held,  that  it  was  sufficient  if  possession  of  naval  stores 
could  be  traced  to  the  prisoner;  and  rightly  so,  notwithstanding  the  doubt  of  Martin  B., 
in  Reg.  ©.Sleep,  L.  k  C.  44. 

(t)  This  clause  ia  taken  from  the  7  &  8  G^o.  4,  c.  29,  s.  28,  and  extended  to  Ireland. 
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inclosed  or  not,  or  into  any  inclosed  land  where  deer  shall  he  usually  kept,  with 
intent  unlawfully  to  hunt,  course,  wound,  kill,  snare,  or  carry  away  any  deer,  every 
person  intrusted  with  the  care  of  such  deer,  and  any  of  his  assistants,  whether  in 
his  presence  or  not,  may  demand  from  every  such  offender  any  gun,  firearms,  snare, 
or  engine  in  his  possession,  and  any  dog  there  brought  for  hunting,  coursing,  or 
killing  deer,  and  in  case  such  offender  shall  not  immediately  deliver  up  the  same, 
may  seize  and  take  the  same  from  him  in  any  of  those  respective  places,  or,  upon 
pursuit  made,  in  any  other  place  to  which  he  may  have  escaped  therefrom,  for  the 
use  of  the  owner  of  the  deer ;  and  if  any  such  offender  shall  unlawfully  beat  or 
wound  any  person  intrusted  with  the  care  of  the  deer,  or  any  of  his  assistants,  in  the 
execution  of  any  of  the  powers  given  by  this  Act.  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping/ '(A;) 

By  the  express  words  of  this  section,  a  demand  must  be  made  of  the  gun,  &e., 
before  a  seizure  ;  the  16  Geo.  3,  c.  30,  s.  9,  authorized  persons  intrusted  with  the 
care  of  deer  to  seize  any  gun,  &c.,  brought  by  any  person  with  intent  unlawfully  to 
shoot  deer,  without  making  a  previous  demand  necessary ;  but  it  was  held  upon  that 
niono-\  statute  that  an  assistant  keeper  had  no  right  to  seize  '^the  person  of  one  so 
-J  armed,  in  order  to  get  his  gun,  without  having  first  demanded  the  gun.  Od 
an  indictment  under  the  16  Geo/3,  c.  30,  s.  9,  for  assaulting  one  Barrett  in  the 
execution  of  his  office,  as  assistant  keeper  of  Cranbourne  Chase,  it  appeared  that 
Barrett  saw  the  prisoner  in  the  chase,  with  /t  gun  in  his  hand,  running;  he  pursued 
bim,  and  called  out  that  if  he  did  not  stop  he  would  knock  him  down,  and  threw  a 
stick  at  him,  but  it  did  not  appear  that  the  stick  hit  him.  When  he  arrived  within 
twenty  yards  of  the  prisoner  he  turned  around,  and  presenting  his  gun  at  Barrett 
threatened  to  blow  his  brains  out  if  he  came  any  nearer.  On  Barrett  still  advanc- 
ing the  prisoner  ran  on  until  Barrett  came  within  four  or  five  yards  of  him,  when 
he  again  put  his  gun  to  his  shoulder,  pointed  it  towards  Barrett,  and  threatened  as 
before.  Barrett,  however,  still  advanced,  and  put  out  hid  hand  to  catch  hold  of  the 
prisoner,  hia intention  being  to  take  both  his  gun  and  his  person,  when  the  prisoner, 
seizing  the  barrel  of  his  gun,  struck  Barrett  with  the  butt-end  a  violent  blow  on  the 
head,  which  knocked  him  down  and  stunned  him.  Upon  a  case  reserved,  the  judges 
were  unanimous  that  as  the  keeper  had  no  right  to  seize  the  person  in  order  to  get 
the  gun,  unless  he  had  first  demanded  the  gun,  he  was  not  duly  in  the  execution  of 
his  office  when  the  prisoner  beat  him,  and  that  the  conviction  was  therefore 
wrong.  (/) 

On  an  indictment  against  the  prisoner  foir  having  unlawfully  beaten  and  wounded 
an  assistant  keeper  of  the  Forest  of  Dean,  it  appeared  that,  the  prisoners  being  fonnd 
in  the  foreft4  with  a  gun,  the  keeper  demanded  the  gun,  and,  not  receiving  a  reply, 
collared  one  of  them  for  the  purpose  of  taking  the  gun,  when  the  others  seized  the 
keeper,  and  pulled  him  off  the  other  prisoner,  pulled  him  to  the  ground,  and  there 
held  him  until  the  other  prisoner  had  escaped :  no  other  violence  was  used,  nor  was 
the  keeper  otherwise  beaten  than  by  the  force  necessary  to  hold  him  to  the  ground; 
and  Maule,  J.,  held  that  the  7  &  8  Geo.  4,  o.  29,  s.  29,  was  not  satisfi«l  by  a 
mere  battery  in  poin{  of  law ;  it  contemplated  a  beating  in  the  popular  sense  of  the 
word ;  and  that  pulling  a  man  to  the  ground,  and  there  holding  him,  was  not  a 
beating  within  the  Act.(m) 

The  103d  section  of  the  same  statute  contains  a  general  provision  for  the  appre- 
hension and  discovery  of  offenders  punishable  under  this  Act,  and  the  105th  and 
following  sections  regulate  the  proceedings  in  respect  of  a  summary  oonviotion. 

(k)  This  clause  is  taken  from  the  1  k  S  Geo.  4,  c.  29,  s.  29,  and  extended  to  Ireland. 
As  to  bard  labor,  &c.,  see  anle^  p.  67. 

(7)  Rex  «.  Amey,  R.  &  R.  500.  A  further  question,  not  decided,  waj  whether  an 
assistant  keeper,  not  appointed  or  confirmed  by  the  owner  of  the  chase,  had  authority  to 
seize  guns  unless  the  head  keeper  were  present ;  the  words  *'  any  of  his  assistants, 
whether  in  bis  presence  or  not,"  in  sec.  16,  seem  introduced  to  meet  this  point.    G.  S.  G. 

(m)  Reg.  V.  Hale,  2  C.  &  K.  326  (61  E.  C.  L.  R.). 
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By  section  98,  principals  in  the  second  d^ree,  and  accessories  before  the  fact, 
are  punishable  in  the  same  manner  as  principals  in  the  first  degree ;  and  accessories 
after  the  fiict  (except  receiTers)  are,  on  conviction,  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  and  abettors  in  misdemeanors  are  liable  to  be  indicted 
and  punished  as  principal  offenders.  By  sec.  99,  abettors  in  offences  punishable  on 
Bommary  oonyiction  are  made  punishable  as  principal  offenders,  (ti) 
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OF  TAKING  OR  KILLING  HARES  OR  00NIE8  IN   A  WARREN,  ETO. 

The  statutes  formerly  existing  upon  this  subject  are  repealed.  But  by  the  ^4  k 
25  Vict.  c.  96,  s.  17,  '^  whosoever  shall  unlawfully  and  wilfully,  between  the  expira- 
tion of  the  first  hour  after  stunset  and  the  heffinning  of  the  last  hour  before  sunrise^ 
take  or  kill  any  hare  or  rabbit  in  any  warren  or  ground  lawfully  nsed  fur  the  breed- 
ing or  keeping  of  hares  or  rabbits,  whether  the  same  be  inclosed  or  not,  shall  be 
gailty  of  a  misdemeanor  ;(a)  and  whosoever  shall  unlawfully  and  wilfully,  between 
the  beginning  of  the  last  hour  before  smirise  and  the  expiration  of  the  first  hour  after 
smset,  take  or  kill  any  hare  or  rabbit  in  any  such  warren  or  ground,  or  shall  at  any 
time  set  or  use  therein  any  snare  or  engine  for  the  taking  of  hares  or  rabbits,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet;  provided  that 
nothing  in  this  section  contained  shall  affect  any  person  taking  or  killing  in  the  day- 
time any  rabbits  on  any  sea  bank  or  river  bank  in  the  county  of  Lincoln,  so  far  as 
the  tide  shall  extend,  or  within  one  furlong  of  such  bank."(6) 

With  respect  to  what  shall  be  deemed  a  talcing  of  a  hare,  &c.,  in  a  case  upon  the 
5  Geo.  3,  o.  14,  in  which  the  prisoner  was  indicted  for  entering  a  warren  in  the 
night-time,  and  there  taking  a  coney  against  the  will  of  the  occupier  of  .the  warren, 
it  appeared  that  he  set  wires  in  the  warren  at  about  six  o'clock  in  the  evening,  and 
a  coney  was  caught  in  one  of  the  wires;  and  that  he  came  again  before  six  o'clock 
the  next  morning,  when  he  was  seized  by  the  warrener  just  as  he  was  about  laying 
hold  of  the  wire  in  which  the  coney  was  caught ;  the  coney  being  then  alive :  and, 
upon  a  case  reserved,  the  judges  thought  that  the  taking  by  the  wire  was  a  taking 
by  the  prisoner  within  the  meaning  of  the  statute,  and  that  he  had  been  properly 
convicted  Yc) 

Sec.  lOo  contains  a  general  provision  for  the  apprehension  and  discovery  of  of- 
fenders punishable  under  the  Act,  and  the  lOdth  and  following  sections  regulate 
the  proceedings  in  respect  of  summary  convictions. 

Bj  sec.  98,(</  )  abettors  in  misdemeanors  are  liable  to  be  indicted  and  punished 
as  principal  offenders;  and  by  sec.  99  abettors  in  offences  punishable  on  summary 
conviction  are  made  punishable  as  principal  offenders. 
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*The  Act  applies  to  places  which  are  either  warrens,  or  which  are  similar 
to  warrens,  where  rabbits  are  commonly  kept,  and  not  to  places  where  a  few 
rabbits  may  be  kept.  On  an  indictment  for  destroying  conies  in  the  night  time  in 
a  ground  lawfully  used  for  breeding  them,  it  appeared  that  the  prosecutor  kept 
rabbits,  which  ran  about  loose  in  his  rick  yard,  and  that  the  rabbits  were  destroyed 
by  poison  in  the  night  time ;  it  was  submitted  that  the  statute  only  applied  to 

{n\  The  Act  does  not  extend  to  Scotland. 

(a)  This  offence  is  punishable,  like  other  misdemeanors,  by  imprisonment  or  fine,  or  both  : 
see  vol.  1,  p.  82.  As  to  imprisonment,  fine,  sureties,  aiders  and  abettors,  see  ante,  p.  67. 
The  Act  does  not  extend  to  Scotland. 

(b)  This  clause  is  taken  from  the  7  &  8  Oeo.  4,  c.  29,  s.  30,  and  extended  to  Ireland. 
The  words  in  italics  are  substituted  for  '*  in  the  night-time"  and  ^<in  the  day-time"  in 
the  former  enactment. 

(e)  Glover's  case,  MS.,  Bayley,  J.,  and  R.  &  R.  269. 
(d)  Ante,  p.  67. 
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warrens,  and  to  places  similar  to  warrens,  but  which  could  not  legally  be  called 
warrens.  Patteson,  J.,  ''This  place  was  not  used  exclusively  for  rabbits;  and  it 
appears  that  the  prosecutor  merely  kept  some  rabbits  in  his  rick  yard.  If  the 
yard  had  been  kept  exclusively  for  rabbits,  I  should  have  doubted  it ;  but  I  think 
that  this  case  is  clearly  not  within  the  Act  of  Parliament.  The  Act  applies  to 
places  commonly  called  rabbit-warrens,  and  not  to  pktoes  where  a  few  rabbits  maybe 
kept."(c) 

Upon  the  trial  of  any  misdemeanor  mentioned  in  this  chapter  the  jury  may, 
under  the  14  &  15  Vict.  c.  100,  s.  9,(/)  convict  the  prisoner  of  an  attempt  to 
commit  the  same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  such  attempt. 


♦376]  *CHAPTER  THE  SIXTEENTH. 

OF  UNLAWFI7LLY  TAKING  OR  DBSTROTING  FISH. 

It  is  admitted  that  larceny  at  common  law  may  be  committed  of  fish,  when  confined 
in  a  trunk  or  net  ;(a)  but  doubts  have  been  raised  whether  it  may  be  committed  in  like 
manner  of  fish  in  a  pond.  It  should  seem,  however,  upon  principle,  and  according 
to  the  better  opinions,  that  larceny  may  be  committed  of  fish  in  a  pond,  if  the  pond 
bo  private  enclosed  property,  and  of  such  kind  and  dimensions  that  the  fish  within 
it  may  be  considered  as  restrained  of  their  natural  liberty,  and  liable  to  be  taken  at 
any  time,  according  to  the  pleasure  of  the  owner.(6)  But  clearly  larceny  at 
common  law  cannot  be  committed  of  fish  at  their  natural  liberty  in  rivers  or  great 
■  waters  (c) 

The  former  statutes  relating  to  subjects  contained  in  this  chapter  are  repealed. 

By  the  24  &  25  Vict.  c.  96,  s.  24,  ^'whosoever  shall  unlawfully  and  wilfully 
take((^)  or  destroy  any  fish  in  any  water  which  shall  run  through  or  be  in  any  land 
adjoining,(e)  or  belonging  to  the  dwelling-house  of  any  person  being  the  owner  of 
such  water,  or  having  a  right  of  fisheiy  therein,  shall  be  guilty  of  a  misdemeanor ;(/) 
and  whosoever  shall  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy,  any  fish  in  any  water  not  being  such  as  herein-before  mentioned,(^)  but 

(«)  Rex  V,  Garratt,  6  C.  &  P.  369  (26  E.  C.  L.  R.). 

(/)  Ante,  vol.  1,  p.  I. 

(a)  Ante,  p.  278;  2  East  P.  C.  c.  16,  s.  43,  p.  610. 

{b)  Staundf.  25  6. ;  3  Inst.  109;  Lamb.  274 ;  1  Hawk.  P.  G.  c.  33,  s.  39;  2  East  P.  G.  c. 
16,  8.  43,  p.  610,  611.  But  the  indictmeot  should  describe  the  pond,  so  that  it  may  appear 
on  the  face  of  it,  that  taking  fish  out  of  such  a  pond  is  felony  :  2  East  P.  G.  61 1. 

(c)  3  Inst.  109  ;  1  Hawk.  P.  G.  c.  33,  s.39. 

{d)  If  fish  were  enclosed  in  a  net,  or  hooked  on  a  line,  it  would  seem  that  the  case 
would  come  within  this  clause  bj  analogy  to  Glover's  case,  ante,  p.  374,  although  there 
had  been  no  actual  removal  of  them  bj  the  hands  of  the  prisoner.     G.  S.  6. 

(e)  See  Rex  v,  Hodges,  ante,  p.  258,  as  to  the  meaning  of  the  term  adjoining. 

(/)  This  offence  is  punishable,  like  other  misdemeanors,  by  imprisonment  or  fine,  or 
both:  see  vol.  1,  p.  92.  As  to  imprisonment,  fine,  sureties,  aiders,  and  abettors,  see  ante, 
p.  67.     The  Act  does  not  extend  to  Scotland. ' 

(g)  Where  a  summary  conviction  on  the  7  &  8  Geo.  4,  c.  29,  s.  34,  negatived  that  the 
water  ran  through  land  adjoining  or  belonging  to  the  dwelling-house  of  the  complainaat, 
it  was  held  sufficient,  and  that  it  need  not  neg^ative  that  the  water  ran  through  land 
adjoining'  or  belonging  to  the  dwelling-house  of  any  other  person  being  the  owner  or 
having  the  right  of  fishing  therein  :  Fuller  v.  Brown,  3  Sess.  G.  603.  Whftre  on  the  hear- 
ing of  an  information  under  this  clause  a  claim  of  right  is  set  up  by  the  defendant,  such 
claim,  if  made  bond  fide  and  with  some  show  of  reason,  will  oust  the  juriadiction  of  the 
justices ;  but  it  is  for  them  to  determine  whether  such  claim  is  so  made ;  but  their  deci- 
sion may  be  reviewed  by  the  Goort  of  Queen's  Bench,  if  it  proceed  on  wholly  insufficient 
grounds :  Reg.  v.  Stimpson  and  Reg.  v.  Peak,  9  Gox.  G.  G.  356 ;  a.  o.,  4  B.  &  S.  301.  Bat 
where  such  a  claim  is  set  up  wholly  without  color,  the  justices  may  convict,  even  thoagh 
the  claim  be  made  bond  fide:  Hudson  v,  Macrea,  9  Law  T.  678 ;  s.  o.,  4  B.  &  S.  685  (116 
K.  G.  L.  R.j. 
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which  shall  be  private  property,  or  in  which  there  shall  be  any  priyate  right  of 
fishery,  shall,  on  conyiction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay 
oyer  and  above  the  value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of  r9|eq77 
money '''not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet:  ^ 
Provided,  that  nothing  hereinbefore  contained  shall  extend  to  any  person  angling 
between  the  beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first 
hour  after  sunset;  but  whosoever  shall  by  angling  between  the  beginning  of  the  last 
hour  before  sunrise  and  the  expiration  of  the  first  hour  after  sunset  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  such  water 
as  first  mentioned,  shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and 
pay  any  sum  not  exceeding  fivewponnds,  and  if  in  any  such  water  as  last  mentioned, 
he  shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two  pounds 
as  to  the  justice  shall  seem  meet ;  and  if  the  boundary  of  any  parish,  township,  or 
yiU  shall  happen  to  be  in  or  by  the  side  of  any  such  water  as  in  this  section  before 
mentioned,  it  shall  be  sufficient  to  prove  that  the  offence  was  committed  either  in 
the  parish,  township,  or  vill  named  in  the  indictment  or  information,  or  in  any 
parish,  township,  or  vill  adjoining  thereto."(A) 

Sec.  25.  '^  If  any  person  shall  at  any  time  be  found  fishing  against  the  provisions 
of  this  Act,  the  owner  of  the  ground,  wat^r,  or  fishery  where  such  offender  shall 
be  so  found,  his  servant,  or  any  person  authorized  by  him,  may  demand  from  such 
offender  any  rod^  line,  hook,  net,  or  other  implement  for  taking  or  destroying  fish 
which  shall  then  be  in  his  possession,  and  in  case  such  offender  shall  not  imme- 
diately deliver  up  the  same,  may  seize  and  take  the  same  from  him  for  the  use  of 
8Qch  owner :  Provided,  that  any  person  angling  asrainst  the  provisions  of  this  Act, 
between  the  beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first 
hour  after  sunset,  from  whom  any  implement  used  by  anglers  shall  be.  taken,  or  by 
whom  the  same  shall  be  so  delivered  up,  shall  by  the  taking  or  delivering  thereof 
be  exempted  from  the  payment  of  any  damages  or  penalty  for  such  angling/'(t) 

Sec.  26.  "  Whosoever  shall  steal  any  oysters  or  oyster  brood  from  any  oyster 
bed,  laying,  or  fishery,  being  the  property  of  any  other  person,  and  sufficiently 
marked  out  or  known. as  such,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny ;( y)  and  whosoever 
shall  unlawfully  and  wilfully  use  any  dredge,  or  any  net,  instrument,  or  engine 
whatsoever,  within  the  limits  of  any  oyster  bed,  laying,  or  fishery,  being  the  property 
of  any  other  person,  and  sufficiently  marked  out  or  knoum  as  such,  for  the  purpose 
of  taking  oysters  or  oyster  brood,  although  none  shall  be  actually  taken,  or  shall 
Qnkwfully  and  wilfully,  with  any  net,  instrument,  or  engine,  drag  upon  the  ground 
or  soil  of  any  such  fishery,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any 
^rm  not  exceeding  three  months,  with  or  without  hard  labor,  and  with  or  r^eo^o 
without  solitary  confinement ;  and  it  shall  be  sufficient  in  any  indictment  to  ^ 
describe  either  by  name  or  otherwise  the  bed,  laying,  or  fishery  in  which  any  of  the 
said  offences  shall  have  been  committed,  without  stating  the  same  to  be  in  any  par- 
ticular parish,  township,  or  vill :  Provided,  that  nothing  in  this  section  contained 
shall  prevent  any  person  from  catching  or  fishing  for  any  floating  fish  within  the 
limits  of  any  oyster  fishery  with  any  net,  instrument,  or  engine  adapted  for  taking 
floating  fish  only. (A;) 

{h)  This  section  is  taken  from  the  7  &  8  Geo.  4,  c  29,  s.  34,  and  extended  to  Ireland. 
There  are  some  excellent  provisions  of  a  similar  kind  in  the  5  &  6  Vict.  c.  106,  ss.  79,  80, 
Ac;  and  11  ft  12  Vict.  c.  92,  ss.  22  and  41,  for  the  protection  of  fisheries  in  Ireland.  The 
words  in  italics  are  introduced  instead  of  *'  day-time  "  in  the  former  enactment,  in  order 
to  remove  any  donbt  as  to  what  is  the  beginning  and  end  of  daj-time. 

(t)  This  clause  is  taken  fVom  the  7  ft  8  0«o.  4,  c.  29,  s.  35,  and  extended  to  Ireland.  A 
similar  substitute  for  *'  day-time  "  is  made  in  this  clause  to  that  in  the  preceding  clause. 

iJ)  See  ante,  p.  145,  for  the  punishment. 

(k)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  29,  s.  36.  There  were  similar  clauses 
in  the  5  ft  6  Vict.  c.  106,  ss.  11,  12  (I  ) ;  8  ft  9  Vict.  c.  108,  s.  18  (I.) ;  and  13  ft  14  Vict, 
c.  88,  s.  42  (I.).  The  words  in  italics  were  introduced  to  remove  a  doubt  as  to  whether 
"oyster  fishery"  was  co-extensive  with  the  words  in  the  beginning  of  the  clause.  As  to 
hard  labor,  ftc,  see  ante,  p.  67. 
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Sec.  103  ooDtains  a  general  provision  for  the  apprehension  of  offenders  punisha- 
ble under  the  Act.  except  only  as  to  the  offence  of  angling  in  the  daj-time }  and 
the  105th  and  following  sections  regulate  the  proceedings  in  respect  of  summarj 
convictions. 

Sec.  98(/)  makes  principals  in  the  second  degree  and  accessories  before  the  fact 
punishable  in  the  same  manner  as  principals  in  the  first  degree ;  and  accessories 
after  the  fact  (except  receivers)  are  liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years ;  and  abettors  in  misdemeanors  are  liable  to  be  indicted  and  pun- 
ished as  principal  offenders.  By  sec.  99 ^  abettors  in  offences  punishable  on  sum- 
mary conviction  are  made  punishable  as  principal  offenders.(in) 

Where  an  indictment  charged  the  prisoner  with  ijgilawfully  entering  a  garden  ad- 
joining a  dwelling-house,  and  with  a  certain  net  stealing  out  of  a  pond  in  the  said 
garden  a  certain  quantity  of  live  gold  and  silver  fish  of  the  goods  and  chattels  of 
8.  T. ;  the  judges  held  the  indictment  good,  the  case  being  brought  within  the  5 
Geo.  3,  c.  14,  without  the  allegation  that  the  fish  were  the  goods  and  chattels  of 
any  person,  and  therefore  that  part  of  the  indictment  was  surplusage. (n) 

An  indictment  on  the  same  statute  was  good,  although  it  did  not  state  the  means 
by  which  the  fif^h  were  taken  or  stolen,  and  although  it  alleged  them  to  have  been 
feloniously  stolen.  An  indictment  stated  that  the  prisoner  unlawfully  did  enter  into 
a  certain  park,  through  which  there  ran  a  river,  and  ^^  feloniously  did  steal,  take, 
kill,  and  carry  away  certain  fish,''  specifying  them;  it  was  objected  that  the  ways 
and  means  by  which  the  fish  were  taken  ought  to  have  been  specified,  and  that  the 
fact  was  alleged  to  be  done  feloniously,  and  the  offence  was  not  a  felony;  but,  on  a 
case  reserved,  the  judges  thought  there  was  nothing  in  these  objectionB.(o) 

Upon  the  trial  of  any  indictable  offence  mentioned  in  this  chapter,  the  jury  may, 
under  the  14  .&  15  Vict.  c.  100,  s.  9,(|?)  convict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt. 
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OF  STEALING  IN  ANY  VESSEL  IN  PORT,  OR  UPON  ANY  NAVIGABLE  RIVER,  ETC.,  OB 
IN  ANY  CREEK,  ETC  ,  AND  OB^  PLUNDERING  SHIPWRECKED  VESSELS. 

As  to  larceny  in  ships,  wharves,  &c.,  by  the  24  &  25  Vict.  c.  96,  s.  63,  "  whosoever 
shall  steal  any  goods  or  merchandise  in  any  vessel,  barge,  or  boat  of  any  description 
whatsoever  in  any  haveri^  or  in  any  port  of  entry  or  discharge,  or  upon  any  navigable 
river  or  canal,  or  in  any  creek  or  basin  belonging  to  or  communicating  with  any  such 
haven^  port,  river,  or  canal,  or  shall  steal  any  goods  or  merchandise  from  any  dock, 
wharf,  or  quay  adjacent  to  any  such  haven ^  port,  river,  canal,  creek,  or  basin,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  tci  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement."(a) 

Sec.  64.  "  Whosoever  shall  plunder  or  steal  any  part  of  any  ship  or  vessel  which 
shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  merchandise, 


7)  Ante^  p.  67. 

(m)  See  ante^  p.  67,  as  to  hard  labor  and  solitary  confiaemeDt. 

'n)  Hundson's  case,  2  East  P.  G.  c.  16,  s.  43,  p.  611. 

[o)  Rex  V.  Carradic^,  R.  k  R.  205.  The  judges  held  the  conviction  wroag  on  the 
ground  that  the  fish  were  not  '*  bred,  kept  or  preserved  "  in  the  river,  as  the  river  ran  m 
its  natural  course,  and  th^re  was  nothing  to  keep  or  preserve  the  fish  within  the  park. 

(p)  AntBy  vol.  1,  p.  1. 

(a)  This  clause  is  taken  from  the  1  k  S  Geo.  4,  c.  29,  s.  17,  and  the  9  Creo.  4,  c.  65,  s. 
17  (I.),  with  the  addition  in  italics.     As  to  hard  labor,  &c.,  see  an^e,  p.  67. 
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or  articles  of  any  kind  belonginsr  to  such  ship  or  vessel,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  t«rm  not  exceeding  fourteen  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  of  without 
hard  labor,  and  with  or  without  solitary  confinement ;  and  the  offender  may  be 
iadicted  and  tried  either  in  the  county  or  place  in  which  the  offence  shall  have  been 
committed  or  in  any  county  or  place  next  adjoining."(^) 

Sec.  65.  '^  If  any  goods,  merchandise,  or  articles  of  any  kind,  belonging  to  any 
ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  shall  be  found  in 
the  possession  of  any  person,  or  on  the  premises  of  any  person  with  his  knowledge, 
and  such  person,  being  taken  or  summoned  before  a  justice  of  the  peace,  shall  not 
satisfy  the  justice  that  he  came  lawfully  by  •the  same,  then  the  same  shall,  by  order 
of  the  justice,  be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner 
thereof;  and  the  offender  shall,  on  conviction  of  such  offence  before  the  justice,  at 
the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  only,  or  to  be  ^imprisoned  and  kept  to  t^coqa 
hard  labor,  for  any  term  not  exceeding  six  months,  or  else  shall  forfeit  and  ^ 
paj,  over  and  above  the  value  of  the  goods,  merchandise,  or  articles,  such  sum  of 
money  not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet."(0 

Sec.  66.  ^^  If  any  person  shall  offer  or  expose  for  sale  any  goods,  merchandise,  or 
articles  whatsoever,  which  shall  have  been  unlawfully  taken,  or  shall  be  reasonably 
suspected  so  to  have  been  taken,  from  any  ship  or  vessel  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  in  every  such  case  any  person  to  whom  the  same  shall  be 
offered  for  sale,  or  any  officer  of  the  customs  or  excise,  or  peace  officer,  may  lawfully 
seize  the  same,  and  shall  with  all  convenient  speed  carry  the  same,  or  give  notice  of 
sach  seizure,  to  some  justice  of  the  peace;  and  if  the  person  who  shall  have  offered  or 
exposed  the  same  for  sale,  being  summoned  by  such  justice,  shall  not  appear  and  satisfy 
the  justice  that  he  came  lawfully  by  such  goods,  merchandise,  or  articles,  then  the  same 
shall,  by  order  of  the  justice,  be  forthwith  delivered  over  to  or  for  the  use  of  the 
rightful  owner  thereof,  upon  payment  of  a  reasonable  reward  (to  be  ascertained  by 
the  justice)  to  the  person  who  seised  the  same;  and  the  offender  shall,  on  conviction 
of  such  offence  by  the  justice,  at  the  discretion  of  the  justice,  either  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labor,  for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  goods,  merchandise,  or  articles, 
SQch  sum  of  money  not^xceeding  twenty  pounds  as  to  the  justice  shall  seem  meet.''(<f) 

Sec.  103  contains  a  general  provision  for  the  apprehension  and  discovery  of 
offenders  punishable  under  the  Act;  and  the  105th  and  following  sections  regulate 
the  proceedings  in  respect  of  summary  convictions. 

By  sec.  98,(c)  in  cases  of  felony,  principals  in  the  second  degree  and  accessories 
hefore  the  fact  are  punishable  in  the  same  manner  as  principals  in  the  first  degree ; 
and  accessories  after  the  fact  (except  receivers)  are  on  conviction  liable  to  be 
imprisoned  for  any  term  not  exceeding  two  years ;  and  abettors  in  misdemeanors  are 
liable  to  be  indicted  and  punished  as  principal  offenders.  By  s.  98,  abettors  in  offences 
punishable  on  summary  conviction,  are  made  punishable  as  principal  offender8.(/) 

In  a  case  upon  the  24  Geo.  2,  c.  45,  the  words  ^^  goods,  wares,  and  merchandise'' 
were  considered  as  restrained  to  such  goods,  &c.  as  were  usually  lodged  in  vessels,  or 
on  wharfs  or  quays. (^)  So  that  where  the  prisoner  was  indicted  upon  that  statute 
for  stealing  a  considerable  sum  of  money  out  of  a  ship  in  port,  the  case  was  holden 

{h)  The  first  part  of  this  clause  is  ta)cen  from  the  7  Will.  4,  and  1  Vict  c.  87,  s.  8.  The 
last  pan  from  the  last  part  of  the  7  ft  8  Geo.  4,  c.  29,  s.  18,  and  the  9  Geo.  4,  c.  65,  s.  18 
(!•).    As  to  hard  labor,  &c.,  see  ante^  p.  fi7. 

(c)  This  clause  is  taken  from  7  ft  8  Geo.  4,  c.  29,  s.  19.  There  was  a  similar  clause  in 
the  14  ft  15  Vict.  c.  92,  s.  4  (1.). 

(d)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  29,  s.  20.  There  was  a  similar  clause 
in  the  14  ft  15  Vict.  c.  92,  s.  4  (I.). 

(<)  AnU,  p.  67. 

(/)  As  to  offences  committed  on  the  sea,  see  sec.  115,  ante^  p.  331.     The  Act  does  not 
extend  to  Scotland, 
(^)  2  Bast  P.  G.  c.  16,  s.  85,  p.  647. 
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not  to  be  withia  the  statute,  thoagh  great  part  of  the  money  consisted  of  Portagal 
money  not  made  current  by  proclamation,  but  commonly  current. (A) 
^oQi-i  *The  luggage  of  a  passenger  croing  by  a  steamer  was  within  the  words 
■J  "  goods  or  merchandise"  in  the  7  &  8  Geo.  4,  c.  29,  s.  17.  The  prisonen 
were  indicted  for  stealing  a  portmanteau,  two  coats,  and  Tarious  other  articles, 
in  a  vessel  upon  the  navigable  river  Thames.  The  property  in  question  was  the 
luggage  of  a  passenger  going  on  board  the  Columbian  steamer  from  London 
to  Hamburgh  ;  and  it  was  held  that  the  object  of  the  statute  was  to  protect  things 
on  board  a  ship,  and  that  the  luggage  of  a  passenger  came  within  the  general 
description  of  goods. (i) 

We  have  seen  that  where  the  master  and  owner  of  a  ship  took  some  of  the  goods 
delivered  to  him  to  carry,  it  was  held  not  to  be  larceny,  as  he  did  not  take  the 
goods  out  of  their  package  ;(y )  and  it  was  also  held  that  even  if  under  the  circum- 
stances it  had  amounted  to  larceny,  it  would  not  have  been  an  offence  within  the 
24  Geo.  2,  c.  45.(*) 

Where  the  prisoner  was  indicted  for  stealing  a  'quantity  of  deals  "  in  a  certain 
barge  on  the  navigable  river  Thames/'  and  it  appeared  that  the  barge  had  been 
brought  into  Limehouse  dock,  and  there  moored ;  and  by  the  efflux  of  the  tide  it 
was  left  aground,  and  in  the  night  the  deals  were  stolen;  it  was  field  that  the  offence 
laid  was  not  proved  within  the  meaning  of  the  24  Geo.  2,  o.  45,  as  the  evidence 
proved  that  the  offence  was  not  committed  on  the  navigable  river  Thames,  but  upon 
the  banks  of  one  of  its  creeks. (^) 

The  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  478,  imposes  pecuniary  pen- 
alties on  every  person  who  (I)  "  wrons^fully  carries  away  or  removes  any  part  of  any 
ship  or  boat  stranded  or  in  danger  of  being  stranded,  or  otherwise  in  distress,  on  or 
near  the  shore  of  any  sea  or  tidal  water,  or  any  part  of  the  cargo  or  apparel  thereof, 
or  any  wreck,  or  (2)  endeavors  in  any  way  to  impede  or  hinder  the  saving  of  such 
ship,  boat,  cargo,  apparel,  or  wreck,  or  (3)  secretes  any  wreck,  or  obliterates,  or 
defaces  any  marks  thereon." 

Sec.  479.  ^^  If  any  person  takes  into  any  foreign  port  or  place,  any  ship  or  boat 
stranded,  derelict,  or  otherwise  in  distress  on  or  near  the  shore  of  the  sea  or  of  any 
tidal  water,  situate  within  the  limits  of  the  United  Kingdom,  or  any  part  of  the 
cargo  or  apparel  thereof,  or  anything  belonging  thereto,  or  any  wreck  found  within 
such  limits  as  aforesaid,  and  there  sells  the  same,  he  shall  be  guilty  of  felony,  and  be 
subject  to  penal  servitude  for  a  term  not  exceeding  four  year8.(m) 

Upon  an  indictment  for  any  offence  mentioned  in  this  ^apter,  the  jury  may, 
under  the  14  &  15  Vict.  c.  100,  s.  9,(n)  convict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt. 

h)  Grimes's  case,  Post.  79,  in  the  DOte ;  a.  p.  in  Leigh's  case,  1  Leach  52. 

t)  Rex  V.  Wright,  7  C.  &  P.  159  (32  K.  C.  L.  R.),  Park,  J.  A.  J.,  and  Alderson,  B. 

[j)  But  see  now  the  24  &  25  Vict.  c.  96,  s.  3,  ante^  p.  247,  which  would  apply  to  such 
a  case. 

'k)  Rex  V.  Madox,  R.  &  R.  92 ;  antej  p.  245. 

7)  Pike's  case,  2  East  P.  C.  c.  16,  s.  85,  p.  647. 

m)  By  sec.  620,  **for  the  purpose  of  giving  jurisdiction  under  this  Act,  erery  offence 
shall  be  deemed  to  have  been  committed,  and  every  cause  of  complaint  to  hare  arisen, 
either  in  the  place  in  which  the  same  actually  was  committed,  or  arose,  or  in  any  place, 
in  which  the  offender  or  person  complained  against  may  be." 
(n)  AntCj  vol.  1,  p.  1. 


CHAP,  zviii.]    Of  Larcbnt  bt  Sbrvants  and  Others.  382 


♦CHAPTER  THE  EIGHTEENTH.  (;*382 

OF  LAACENT  BT  SERVANTS,  AND   PERSONS  WHO  HAVE  THE  CUSTODY   OF  GOODS 

AS  SERVANTS,  'aND   NOT  THE  LEGAL  POSSESSION. 

Some  statutes  upon  this  subject  were  repealed  by  the  7  &  8  Geo.  4,  c.  27,  having 
been  for  a  long  time  but  little  resorted  to,  as  the  common  law  applies  to  the  fraudu- 
lent  coDversioQ  by  a  servant,  to  his  own  use,  of  the  goods  of  his  master.  The  pun- 
ishment for  a  felonious  stealing  by  a  servant  from  his  master,  is  made  more  severe 
than  in  an  ordinary  case  of  larceny  by  the  24  &  25  Vict.  c.  96,  which  will  be  more 
fully  mentioned  at  the  close  of  this  chapter. 

The  clear  maxim  of  the  common  law  established  by  a  variety  of  cases,  is,  that 
where  a  party  has  only  the  bare  charge  or  custody  of  the  goods  of  another,  the  legal 
pofisession  remains  in  the  owner ;  and  the  party  may  be  guilty  of  trespass  and  lar- 
ceny in  fraudulently  converting  the  same  to  his  own  U86.(a)  And  this  rule  appears 
to  hold  universally  in  the  case  of  servants,  whose  possession  of  their  master^s  goods, 
by  their  delivery  or  permission,  is  the  possession  of  the  master  him&e\f.(hy 

In  support  of  this  maxim  of  the  common  law  here  laid  down,  it  will  be  proper  to 
cite  some  of  the  more  modern  cases  in  which  it  has  been  recognized. 

A  sheriff's  officer  clandestinely  selling  for  his  own  use  part  of  the  goods  which  he 
has  seized  under  a  writ  o^ fieri  facias^  is  guilty  of  larceny.  The  prisoner,  a  sheriff's 
officer,  under  a  writ  of  fieri  facias  against  one  Bell,  seizd  the  goods  in  Bell's  house, 
amongst  which  were  some  engravings  in  a  locked  closet.  He  removed  a  bead  from 
the  door  of  that  closet,  took  out  the  engravings,  and  sold  them  for  his  own  use. 
Upon  an  indictment  against  him  for  larceny,  it  was  urged  that  this  was  a  breach  of 
trust  only ;  but,  upon  the  point  being  saved,  the  judges  held  it  a  larceny ;  on  the 
ground  that  the  officer  had  the  custody  of  the  goods  only,  like  a  servant,  and  not  the 
legal  pos8ession.(c) 

The  prisoner  was  indicted  for  stealing  a  bill  of  exchange  of  the  value  of  £100, 
the  property  of  the  prosecutor.  It  appeared  that  he  was  foreman  and  book-keeper 
to  the  prosecutor,  who  was  a  mercer  at  Devizes,  at  a  yearly  salary,  and  paid  and 
received  money  for  him,  not  living  in  the  house,  but  going  there  every  day  to  trans- 
act his  business.  The  prosecutor  delivered  bills  t-o  him  to  the  amount  of  £1500, 
and  amongst  them  the  bill  in  question,  with  ^directions  to  enclose  them  in  r^ogo 
different  covers,  and  send  them  by  that  day's  post,  as  he  had  often  sent  bills  ^ 
before,  to  his  correspondent  in  London,  as  cash  to  be  carried  to  the  credit  of  the 
prosecutor's  account.  The  prisoner  did  not  send  the  bills  as  he  was  directed ;  and 
the  next  day,  having  obtained  the  prosecutor's  leave  to  go  to  visit  some  relations  in 
the  neighborhood,  he  went  to  Salisbury,  got  cash  for  the  bill  in  question,  which 

(a)  2  East  P.  G.  c.  16,  s.  14,  p.  564,  et  teq.y  and  the  authorities  there  cited.     And  see  as 
to  a  bare  charge  or  custody,  ante^  p.  191. 
(6)  2  East  P.  C.  Ibid. ;  ante^  p.  191. 
(c)  Rex  D.  Eastall,  Mich.  T.  1822,  MS.,  Bayley,  J. 

1  The  taking  by  the  defendant  an  article  delivered  to  him  as  a  servant,  to  remove  from 
one  room  to  anx)ther,  and  converting  the  same  to  his  own  use,  is  larceny :  U.  S.  v.  Glew, 
4  Wash.  G.  C.  700.  A  person  employed  by  a  mercantile  firm  as  a  salesman  in  their  store, 
baving  fall  control  over  the  goods  in  the  store-room,  and  the  money  in  the  cash  drawer, 
for  the  purpose  of  his  employment,  abstracts  a  part  of  the  goods  and  money  with  a  fraudu- 
lent intent  to  convert  the  same  to' his  own  use:  held^  he  is  guilty  of  larceny:  Walker  v. 
Comm.,  8  Leigh  743. 

For  other  cases  of  stealing  by  servants,  see  Gomm.  v.  Davis,  104  Mass.  548 ;  Gomm.  v. 
O'Malley,  97  Ibid.  584;  People  v.  Belden,  37  Gal.  51 ;  State  v.  Fann,  65  N.  G.  317.  If  a 
servant  who  has  the  care  of  a  horse,  takes  him  from  the  stable  of  his  master  with  int«nt 
to  run  away  with  him,  it  is  larceny  and  not  embezzlement :  People  v.  Wood,  2  Parker  G. 
B.  22.  If  a  servant  appropriates  to  his  own  use  bank  bills  obtained  by  him  at  a  bank,  on 
a  check  dfewn  by  his  master,  it  is  an  embezzlement  and  not  adarceny :  Gomm.  o.  King,  9 
Cush.  284.  Evidence  which  proves  an  embezzlement  under  a  statute  will  not  sustain  a 
geneial  charge  of  larceny  at  common  law :  Gomm.  v.  King,  9  Gush.  284. 
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had  been  indorsed  by  the  prosecutor,  and  was  also  indorsed  by  the  prisoner,  and 
then  went  off;  but  was  afterwards  apprehended  at  Exeter,  with  part  of  the  bills 
and  tjie  money.  It  was  contended  on  behalf  of  the  prisoner  that  the  prosecutor,  ' 
having  delivered  the  bills  to  him,  had  thereby  parted  with  the  possession  of  them, 
so  that  the  prisoner  could  not  •  be  guilty  of  felony  in  taking  them  away ;  and  the 
case  was  resembled  so  that  of  a  carrier  intrusted  to  carry  goods. (cf  )  But  the  pri* 
soner  was  convicted ;  and  judgment  was  respited,  in  order  to  take  the  opinion  of 
the  judges,  whether  the  case  amounted  to  felony,  or  was  only  a  breach  of  trust. 
They  were  of  opinion  that  the  case  amounted  to  larceny,  upon  the  principle  that  the 
possession  still  continued  in  the  master. (e) 

A  carter  going  away  with  his  master's  cart  was  holden  to  have  been  guilty  of 
felony.(/) 

The  prisoner  was  convicted  of  stealing  gauze  of  the  value  of  eighty  pounds,  the 
property  of  the  prosecutor.  The  prisoner  was  servant  and  porter  in  the  general 
employ  of  the  prosecutor,  who  was  a  gauze-weaver,  and  was  sent  with  a  package  of 
goods  from  his  master's  house,  with  directions  to  deliver  them  to  a  customer  at  a 
particular  place.  In  his  way  he  met  two  men,  who  invited  him  into  a  public- 
house  to  drink  with  them,  and  then  persuaded  him  to  open  the  packa^re,  and  sell 
the  goods  to  a  person  whom  one  of  the  men  brought  in  ;  which  he  accordingly  did. 
by  taking  them  out  of  the  package,  putting  them  into  the  man's  bag,  and  receiving 
to  his  own  use  part  of  the  money  for  which  they  were  sold.  All  the  judges,  on  a 
case  reserved,  held  this  to  be  felony,  on  the  ground  that  the  possession  of  the  goods 
still  remained  in  the  master.(  g) 

In  a  case  where  the  master  of  a  captured  vessel  got  property  fVom  the  vessel 
clandestinely  under  particular  circumstances,  it  seems  to  have  been  held  not  to 
amount  to  lar<}eny.  The  vessel  was  Prussian,  sent  in  by  a  British  cruiser,  and  at 
first  ordered  to  be  restored,  but  afterwards,  hostilities  breaking  out  with  Prussia, 
condemned  as  prize  to  the  king,  as  having  been  taken  before  hostilities.  The  cap- 
tain of  the  vessel  lodged  on  shore,  but  went  occasionally  to  the  ship ;  the  ship- 
keeper,  who  was  appointed  when  the  ship  was  brought  in.  kept  the  keys  of  the 
hatches,  and  two  custom-house  officers  and  nine  of  the  original  crew  remained  on 
board.  The  property  in  question  was  secretly  conveyed  from  the  ship,  and  found 
at  the  master's,  or  at  a  place  to  which  he  had  sent  it,  and  it  appeared  that  a  bulk- 
head had  been  broken  to  get  at  part  of  such  property.  But  Ghambre,  J.,  doubted 
*^Ri1  ^^^^^^^  ^^^^  ^regaining  the  possession  of  what  had  belonged  to  the  master's 
^  owners,  and  had  been  entrusted  to  his  care,  amounted  to  a  larceny,  and 
saved  the  point.     And  ultimately  the  prisoner  was  recommended  for  a  pardon.(A) 

In  a  case  where  the  prisoner  had  been  convicted  for  stealing  forty  bushels  of 
oats,  a  question,  whether  the  facts  amounted  to  felony,  was  reserved  for  the  opinion 
of  the  judges.  The  prosecutors  [who  were  cornfaotors,  had  purchased  a  cargo  of 
oats  on  board  a  ship  lying  in  the  river  Thames ;  and  they]  sent  the  prisoner  [who 
was  employed  in  their  service  as  a  lighterman],  with  their  barge,  to  Wilson,  a  corn- 
meter,  for  as  much  oats  as  the  barge  would  carry,  and  which  were  to  be  brought  in 
bulk.  The  prisoner  [proceeded  to  the  ship,  and]  received  from  Wilson  two  hun- 
dred and  twenty  quarters  of  oats  in  loose  bulk,  and  five  quarters  in  sacks.  The  five 
quarters  were  put  into  sacks  by  order  of  the  prisoner ;  and  were  afterwards  embezzled 
by  him.  The  question  submitted  to  the  judges  was,  whether  this  was  felony,  as 
the  outs  had  never  been  in  the  possession  of  the  prosecutors ;  or  whether  it  was  not 
like  the  case  of  a  servant  receiving  charge  of,  or  bringing,  a  thing  for  his  master, 
but  never  delivering  it.     And  the  judges  held  that  it  was  larceny  in  the  prisoner  ] 

(d)  Ante^  p.  243,  et  teq. 

(e)  Paradice's  case,  2  East  P.  G.  c.  16.  8.  15,  p.  565,  and  cited  by  Gould,  J.,  in  Wilkins' 
case,  1  Leach  523.     See  Rex  v.  Metcalf,  postj  p.  395. 

(/)  Robinson's  case,  2  East  P.  G.  c.  16,  s.  15,  p.  565. 

Iff)  Bass's  case,  I  Leach  251,  524;  2  East  P.  G.  c.  16,  s.  15,  p.  566.     . 

(A)  Rex  V.  Vanmuyer,  MS.,  Bayley,  J.,  and  R.  k  R.  118.  In  MS.,  Bayley,  J.,  it  is  observed 
that  there  was  no  evidence*to  show  that  the  master  took  the  property  for  fumsdf  in  oppo- 
sition to  the  intention  of  his  owners :  and  that  most  of  the  judges  seemed  to  think  it  would 
have  been  larceny  if  be  had,  and  eorUra  if  he  had  not. 
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and  a  taking  from  the  actual  possession  of  the  owner,  as  much  as  if  the  oats  had 
been  in  his  graDary.(f  ) 

On  an  indictment  against  the  prisoner  for  stealing  coals  the  property  of  Newton, 
his  master,  it  appeared  that  Newton  directed  the  prisoner,  his  servant,  to  go  to  a 
station  with  his  cart  for  ten  cwt.  of  coals,  and  to  bring  the  coals  to  his  house ;  and 
the  prisoner  accordingly  went  to  the  station  with  the  prosecutor's  cart,  and  received 
from  the  wharfinger  of  the  Medway  Company,  with  whom  the  prosecutor  dealt,  ten 
cwt.  of  coals,  which  were  put  in  the  cart;  and  part  of  which  the  prisoner  fraudu- 
lently disposed  of  from  the  cart.  It  was  objected  that  the  possession  of  the  coals 
had  never  been  in  Newton ;  but  the  court  held  that  there  was  a  constructive  pos- 
session in  the  master ;  and,  upon  a  case  reserved,  it  was  held  that  the  prisoner  was 
properly  convicted  of  larceny.  Lord  Campbell,  C.  J.:  '^ There  can  be  no  doubt 
that,  in  such  a  case,  the  goods  must  have  been  in  the  actual  or  constructive  posses- 
sion of  the  master,  and  that  if  the  master  had  not  otherwise  the  possession  of  them 
than  by  the  bare  receipt  of  his  servant,  upon  the  delivery  of  another  for  the  master's 
use,  although  as  against  third  persons  this  is  in  law  a  receipt  of  the  goods  by  the 
master,  yet,  in  respect  of  the  servant  himself,  this  will  not  support  a  charge  of 
larceny ;  because  sa  to  him  there  was  no  tortious  '''taking  in  the  first  instance,  r^ooe 
and  consequently  no  trespass.  Therefore  if  there  had  been  here  a  quantity  '- 
of  coals  delivered  to  the  prisoner  for  the  prosecutor,  and  the  prisoner,  having 
renuined  in  personal  possession  of  them,  as  by  carrying  them  on  his  back  in  a  bag, 
without  anything  having  been  done  to  determine  his  original  exclusive  possession, 
had  converted  them  animo  faraudiy  he  would  have  been  guilty  of  embezzlement, 
and  not  of  larceny.  But  if  the  servant  has  done  anything  which  determines  his 
original  exclusive  possession  of  the  goods,  so  that  the  master  thereby  comes  con- 
structively into  possession,  and  the  servant  afterwards  converts  them  animo  furandi, 
he  is  guilty  of  larceny,  and  not  merely  of  a  breach  of  trust  at  common  law,  or  of 
embezzlement  under  the  statute  On  this  supposition  he  subsequently  takes  the  goods 
tortiously  in  convertii^  them,  and  commits  a  trespass.  We  have,  therefore,  to  con- 
sider whethet  the  exclusive  possession  of  the  coals  continued  with  the  prisoner  down 
to  the  time  of  the  conversion.  I  am  of  opinion'  that  this  exclusive  possession  was 
determined  when  the  coals  were  deposited  in  the  prosecutor's  cart,  in  the  same 
uiaoner  as  if  they  had  been  deposited  in  the  prosecutor's  cellar,  of  which  the 
prisoner  had  the  cbarge.(y  )  The  prosecutor  was  undoubtedly  in  possession  of  the 
cart  at  the  time  when  the  coals  were  deposited  in  it,  and  if  the  prisoner  carried  off 
the  cart  cuiimo  /urandi,  he  would  have  been  guilty  of  larceny. (A;)  There  seems 
considerable  difficulty  in  contending  that  if  the  master  was  in  possession  of  the 
cart,  he  was  not  in  possession  of  the  coals  which  it  contained,  the  coals  being  his 
property  and  deposited  there  by  his  orders  for  his  use.  It  was  argued  that  the 
goods  received  by  a  servant  remain  in  the  exclusive  possession  of  the  servant  till 
they  have  reached  their  ultimate  destination,  but  no  definition  of  ''  ultimate  desti- 
nation," when  so  used,  could  be  givea.  It  was  admitted  that  the  master's  con- 
structive possession  would  begin  before  the  coals  were  deposited  in  the  cellar,  when 
the  cart  containing  the  coals  had  stopped  at  his  door,  and  even  when  it  had  entered 
his  gate.  But  I  consider  the  point  of  time  to  be  regarded  is  that  when  the  coals 
were  deposited  in  the  cart,  thenceforth  the  prisoner  has  only  the  custtidy  or  the 
charge  of  the  coals,  as  a  butler  has  of  his  master's  plate,  or  a  groom  of  his  master's 
horse.    To  this  concAision  I  should  have  come  upon  principle,  and  I  think  that 

(t)  Spear's  case,  2  Leach  825;  2  Enst  P.  C.  c.  16,  a.  16,  p.  568.  See  in  Reg.  o.  Reed, 
Dears.  C.  C,  at  p.  263,  a  copy  of  this  case  from  the  Black  Book,  which  omits  the  parts 
between  brackets  ia  the  text,  and  referred  to  l)y.  5,  and  1  Show.  52.  The  ground  of  the 
determination  mentioned  by  Ueath,  J.,  in  Walsh's  case,  4  Taunt.  276,  was  that  the  corn 
WAS  in  the  prosecator's  barge,  and  it  was  taken  from  the  master's  possession  as  much  as 
if  it  had  been  from  the  master's  granary. 

(j)  There  is  no  statement  in  the  case  that  warrants  the  position  that  the  coals  had  ever 
been  in  the  prisoner's  possession  at  all ;  but  it  is  said  by  counsel,  p.  174,  "  The  coals  were 
in  sacks,  and  then  placed  in  the  master's  cart :''  but  it  is  not  stated  whose  the  sacks  were, 
or  who  placed  them  in  the  cart.  If  they  were  placed  in  the  cart  by  the  vendor's  men, 
they  clearly  never  were  in  the  prisoner's  possession. 

(k)  Robinson's  case,  ante,  p.  383. 
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Spear's  ca8e(2)  is  an  ezprefls  authority  in  support  of  it''  Afler  statinj^  that  case 
from  the  Black  Book,  his  lordship  proceeded : — '^  In  that  case  the  question  was 
whether  the  corn,  while  in  the  prosecutor's  harge,  in  which  it  was  brought  by  the 
prisoner  to  the  prosecutor's  granary,  was  to  be  considered  in  the  prosecutor's  pos- 
session, and  the  judges  unanimously  held  that  from  the  time  of  its  having  been  put 
into  the  barge  it  was  in  the  prosecutor's  possession,  although  the  prisoner  had  the 
custody  or  charge  of  it  That  case  has  been  met  by  a  suggestion  that  the  whole 
iicoQ(r\  *cargo  of  corn  might  have  been  purchased  by  the  pro6eoutor,(m)  so  that  he 
-'  might  have  had  a  title  and  constructive  possession  before  the  delivery  to  the 
prisoner :  but  the  very  statement  of  the  case  in  the  Black  Book,  and  the  authorities 
there  referred  to,  show  that  the  judges  turned  attention  to  the  question  whether 
the  exclusive  possession  of  the  servant  had  not  been  determined  before  con- 
version." (n) 

One  count  charged  the  prisoner  with  embezzling  eight  stone  of  coals,  the  property 
of  his  master ;  another  with  larceny  of  the  same,  being  the  property  of  his  master. 
The  prisoner  had  a  horse  and  cart,  and  used  to  bring  small  quantities  of  coal  for  the 
prosecutor  and  others  from  coal  merchanta  at  a  railway  station  ;  and  received  at  the 
rate  of  four  shillings  a  ton  from  the  prosecutor  by  way  of  remuneration.  On  one 
occasion  the  prosecutor  asked  the  prisoner  to  fetch  him  half  a  ton  of  eoals,  and  his 
servant  by  his  orders,  gave  him  eight  and  sixpence  of  his  master's  money  to  pay 
for  them.  The  prisoner  went  to  the  station  with  his  own  cart  and  horse,  and  said 
to  the  man  employed  by  the  coal  merchants,  '^  I  want  half  a  ton  of  coals ;  put  nine 
hundred  weight  io  the  cart,  and  one  hundred  weight  in  a  sacK ;"  as  he  said  the  cart 
would  hang.  He  paid  eight  shillings,  and  has  since  paid  sixpence  more,  which  was 
the  full  price.  The  man  sold  the  coals  to  the  prisoner,  and  gave  him  credit  for  the 
balance;  nothing  was  said  as  to  the  coals  being  for  any  one  else  than  the  prisoner, 
and  the  name  of  the  prosecutor  was  not  mentioned,  and  the  receipt  was  made  out 
to  the  prisoner.  The  prisoner  delivered  only  nine  hundred  weight,  and  confessed 
that  he  had  taken  the  coals,  and  pointed  them  out  in  his  shed.  The  prisoner  was 
at  liberty  to  fetch  the  coals  when  and  how  he  liked,  and,  save  as  aforesaid,  he  had  never 
been  in  any  way  in  the  employment  of  the  prosecutor,  or  received  any  wages  from 
him.  It  was  objected  that  he  could  not  be  convicted  of  embezzlement,  as  he  was 
not  employed  as  a  servant,  nor  were  the  goods  delivered  to  him  on  aecount  of  the 
prosecutor ;  nor  of  larceny,  as  the  goods  had  never  been  in  the  possession  of  the 
master  constructively  or  otherwise,  nor  was  he  bound  to  deliver  the  specific  goods ; 
but  the  prisoner  was  convicted  of  larceny  on  the  second  count ;  and  on  a  case 
reserved  upon  the  question  whether  he  could  be  rightly  convicted  of  larceny  under 
the  above  circumstances,  it  was  held  that  the  conviction  was  right  Oockhom, 
C.  J. :  The  prisoner  was  '*  intrusted  with  money  to  buy  coals,  and  to  bring  them 
home  to  the  prosecutor,  for  remuneration,  with  the  prisoner's  own  horse  and  cart. 
The  prisoner,  having  purchased  the  coals  and  loaded  them,  on  his  way  home  ab- 
stracted part,  with  intent  to  convert  the  same,  and  to  deprive  hb  master  of  the 
same.  Some  members  of  the  court  think  that,  if  even  there  was  no  evidence  of  a 
specific  appropriation  by  the  prisoner,  yet  the  coals  having  been  purchased  with  the 
money  given  for  that  purpose  to  the  prisoner,  would  ipso  facto  vest  the  property  in 
the  prosecutor,  and  there  would  be  a  bailment  within  the  terms  of  the  statute. 
Others  are  of  opinion  that  a  specific  appropriation  is  necessary,  but  that  there  is 
*^A71  ^'^i^^'^^  ^^^  ^^  B^^^  appropriation.  Here  the  pris  .ner  goes  with  the  prose- 
-1  '^'cutor's  money  to  buy  the  coals,  puts  them  into  a  cart,  and  takes  a  portion 
for  himself,  pretending  to  the  prosecutor  that  he  had  brought  him  all  the  coals. 
We  are  all  of  the  opinion  that  there  is  sufficient  evidence  of  appropriation  to 
warrant  the  jury  in  comiog  to  the  conclusion  they  did."(o) 

The  following  is  a  case  of  a  similar  nature.     The  prisoner  was  indicted  (as  in 

{I)  Supra,  (m)  It  is  so  stated  in  2  Leach  825. 

(n)  Keg.  V.  Reed,  Dears.  C.  C.  166,  257,  Parke,  B.,  would  have  differed  in  opinion,  hot 
yielded  to  Spear's  case  as  directly  in  point. 

,  (o)  Reg.  V.  Bucknell,  8  Law  T.  778;  8.  o.,  as  Reg.  v.  Bankall,  9  Cox  G.  C.  419.  The  case 
is  not  stated  so  as  clearly  to  show  whether  the  prisoner  was  convicted  of  larceny  as  a 
servant;  but  the  inference  on  the  whole  is  that  he  was :  s.  c,  L.  &  C.  371. 
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Spear*s  case)  upon  the  24  Geo.  2,  c.  45,  for  stealing  five  quarters  of  oats  from  a 
vessel  on  the  navigable  river  Thames.  The  proseoators,  in  whom  the  property  was 
laid,  were  comfactors ;  and  the  prisoner  was  their  servant ;  and  had  been  employed 
by  them  many  years  in  superintending  the  unloading  of  their  corn  vessels.  The 
prosecutors  had  purchased  two.hundred  and  forty  quarters  of  oats,  on  board  a  Dutch 
vessel,  lying  in  the  river  Thames ;  and  while  the  oorn-metefs  were  in  the  act  of 
an  loading  the  oats  from  the  Dutch  vessel  into  the  prosecutors'  barge,  the  prisoner, 
with  another  person,  came  alongside  in  a  boat,  handed  ten  empty  sacks  on  board 
the  Dutch  vessel,  and  desired  that  the  sacks  might  be  filled  with  oats,  and  tied,  as 
they  were  going  to  be  put*  into  an  up-country  lug-boat.  He  also  desired  that  the 
accoont  of  the  oats,  put  into  the  sacks,  might  be  carried  to  the  score,  and  no  sepa- 
rate account  be  made  of  them.  The  whole  of  the  two  hundred  and  forty  quarters 
of  oats,  excepting, the  five  quarters  put  into  the  sacks  by  the  prisoner's  desire,  were 
loaded,  in  loose  bulk,  into  the  prosecutors'  barge.  Aller  the  sacks  were  filled,  a 
person,  by  the  prisoner's  direction,  took  them  away  from  the  vessel  to  a  place  where 
they  were  delivered  to  the  person  who  purchased  them  of  the  prisoner.  The  pri- 
soner had  never  been  employed  by  the  prosecutors  to  sell  com  for  them ;  nor  was  he 
authorized  so  to  do.  The  jury  found  the  prisoner  guilty ;  and,  upon  a  case  reserved, 
the  judges  were  of  opinion  that  the  conviction  was  right  (p)  It  is  observed  that 
in  this  case  there  appears  to  have  been  a  tort  committed  by  the  servant  in  the  very 
act  of  the  taking ;  that  the  property  of  his  masters  in  the  com  was  complete  before 
the  delivery  to  him ;  and  that,  after  the  purchase  of  it  in  the  vessel,  they  had  a 
lawful  and  exclusive  possession  of  it  as  against  all  the  world,  but  the  owner  of  the 
vessel,  (g) 

Where  property  which  the  prosecutors  had  bought  was  weighed  out  in  the  pre- 
sence of  their  derk,  and  delivered  to  their  carter's  servant  to  cart,  who  let  other 
persons  take  away  the  cart,  and  dispose  of  the  property  for  his  benefit  jointly  with 
that  of  the  other  persons,  the  carter's  servant,  as  well  as  the  othor  persons,  was 
held  to  be  guilty  of  larceny  at  common  law.  [Upon  an  indictment  for  larceny  of 
barilla,  laid  in  one  count  as  the  property  of  J.  Bryant,  in  another  as  that  of  the 
prosecutors,  it  appeared  that]  the  prosecutors  contracted  for  some  barilla  lying  at 
the  London  docks;  their  clerk  went  to  see  it  weighed,  and  after  having  been 
weighed  in  his  presence,  it  was  delivered  to  one  of  *the  prisoners,  Harding,  r*oQo 
a  carman's  man,  to  cart  [in  the  cart  of  Bryant,  who  was  his  master].  By  '- 
contrivance  between  Harding  and  the  other  prisoners,  he  lefl  the  cart  on  his  way 
to  the  prosecutors',  and  the  others  drove  it  away  and  disposed  of  the  barilla. 
Lawrence,  J.,  told  the  jury  that  if  Harding  was  to  receive  any  benefit  from  the 
disposition,  he  was  equally  guilty  with  the  other  prisoners ;  and  the  jury  found  all 
the  prisoners  guilty ;  and,  upon  the  point  being  saved,  whether  as  the  barilla  was 
delivered  to  Harding  to  cart,  the  taking  amounted  to  a  larceny,  the  judges  held 
that  it  did  [whether  the  goods  were  considered  as  the  property  of  the  prosecutors 
or  of  Bryant].(r) 

The  prisoner  was  indicted  for  stealing  deer  homs,  which  were  in  the  docks,  and 
the  owner  delivered  to  the  prosecutor  the  dock  warrants  in  order  that  he  might  re- 
ceive them,  and  cany  them  to  town,  and  the  prosecutor  gave  the  warrants  to  the 
prisoner,  who  was  his  servant,  with  the  necessary  instructions,  and  he  went  to  the 
dotkE  with  a  cart;  the  deer  boras  were  put  into  it,  and  on  the  passage  back  seve- 
ral of  them  were  abstracted  by  the  prisoner  and  another  person  in  collusion  with 
him ;  and  it  was  held  that  the  o£fence  was  not  embezzlement,  but  larceny ;  for  there 
was  a  constructive  possession  by  the  prosecutor,  and  that  accrued  at  the  moment 
when  the  goods  were  placed  in  the  cart.(«) 

{p)  Abrahat's  case,  2  Leach  824 ;  2  East  P.  C.  c.  16,  s.  16,  p.  569.  Althongh  it  is  not 
expressly  so  stated  ia  the  reports,  yet  it  is  clearly  to  be  inferred  that  the  sacks  of  oats 
were  not  put  ioto  the  prosecutor's  barge,  and  the  marginal  note  in  Leach  shows  that  this 
was  the  case.     C.  S.  Q. 

iq)  2  East  P.  0.  c.  16,  s.  16,  p.  57u. 

(r)  Reg.  V.  Harding,  MS.,  Bayley,  J.,  and  R.  k  R.  125.  I  have  inserted  the  words  be- 
tween brackets  from  R.  k  R.,  as  they  seem  to  me  important  to  be  added.     0.  S.  G. 

(<)  Reg.  V.  Norval,  1  Cox  C.  C.  95,  Bullock,  Com.,  after  consulting  Gurney,  B. 
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Upon  an  indictment  containing  counts  for  stealing  and  embezzling  straw,  it  ap- 
peared that  the  prosecutor,  having  ordered  some  straw  of  Messrn.  Morris,  sent  the 
prisoner,  his  servant,  to  fetch  it ;  and  he  went  to  Messrs.  Morris,  received  the  straw, 
and  took  it  into  the  prosecutor's  court-yard,  and  put  it  down  at  the  stable-door ;  the 
prisoner  then  went  to  the  prosecutor  to  ask  him  to  send  some  one  to  open  the  hay- 
loft that  the  straw  might  be  put  in.  The  prosecutor  sent  his  niece,  who  opened 
the  hay- loft,  and  saw  che  prisoner  put  part  of  the  straw  into  the  lofl,  and  take  the 
rest  away  in  the  direction  of  a  place  where  the  prisoner  sold  it.  Tindal,  0.  S,^ 
held  that  the  putting  the  whole  quantity  of  straw  at  the  stable-door  on  his  master's 
premises,  was  a  delivery  of  it  to  his  master ;  and  his  taking  away  a  part  of  it  after- 
wards, with  a  felonious  intent,  was  a  larceny  of  the  property  of  his  master,  and  not 

an  embezzlement. (0 

So  if  money  has  been  in  the  possession  of  the  master  by  the  hands  of  one  of  his 
clerks,  and  another  of  his  clerks  receives  it  from  such  clerk  and  embezzles  it,  this 
is  larceny.  The  prisoner  was  a  clerk  in  the  employ  of  A.,  and  received  3/.  of  A.'s 
money  from  another  clerk,  that  he  might  pay  for  inserting  an  advertisement,  &c. 
He  paid  10s.  and  charged  A.  20s.,  fraudulently  keeping  back  the  difference ;  and, 
upon  a  case  reserved,  it  was  held  that  this  was  not  embezzlement,  because  A.  had 
had  possession  of  the  money  by  the  hands  of  the  other  clerk. (u) 
^qnq-i  *It  is  larceny,  if  a  person,  hired  for  the  special  purpose  of  driving  sheep 
-^  to  a  fair,  convert  them  to  his  own  use,  having  an  intention  of  doing  so  at 
the  time  of  receiving  them  from  the  owner.  The  prosecutor  saw  the  prisoner  at 
Bristol  fair  on  a  Thursdai/j  ancL hired  him  to  drive  fifty  sheep  for  him  to  Bradford 
fair,  and  he  was  to  meet  the  prosecutor  on  the  following  Sunday  evening,  with  the 
sheep,  at  the  turnpike-gate  nearest  to  Bradford.  The  prisoner  had  no  authority  to 
sell  the  shep;  he  was  merely  to  drive  them  to  Bradford,  and  for  doing  so  to  receive 
2s.  6c/.  per  day.  He  did  not  come  to  the  turnpike-gate  on  the  Sunday,  nor  to  Brad- 
ford fair,  which  was  held  on  the  following  day.  The  prosecutor  afterwards  foand 
forty  of  his  sheep  in  a  field  at  a  place  quite  in  an  opposite  direction  to  Bradford; 
and  the  prisoner  had  sold  the  remaining  ten  of  the  fifty  on  the  same  morning  on 
which  he  had  received  them  from  the  prosecutor,  and  had  never  gone  at  all  towards 
Bradford.  He  never  was  a  servant  of  the  prosecutor,  but  had  occasionally  been 
employed  to  drive  sheep  for  him.  Though  he  had  no  authority  to  sell,  he  repre- 
sented to  the  person  who  purchased  the  ten  sheep  of  him,  that  he  had  such 
authority,  and  that  he  had  frequently  sold  cattle  for  the  prosecutor,  and  that  he  had 
sold  thirty  ewes  for  him  that  morning.  The  jury  found  the  prisoner  guilty,  and 
said  they  were  of  opinion  that  the  prisoner  at  the  tinie  he  received  the  shet^  intended 
to  convert  them  to  his  own  use,  and  not  to  drive  them  to  Bradford.  Park,  J.  A.  J.^ 
doubted  whether,  as  the  delivery  to  the  prisoner  was  not  at  his  desire,  or  at  his 
request,  he  being  hired  by  the  owner  to  take  charge  of  them  for  a  special  purpose, 
his  not  carrying  that  purpose  into  execution,  but  converting  them  to  his  own  use, 
and  intending  so  to  do  at  the  moment  of  receiving  them  from  the  owner,  amounted 
to  felony;  and  he  therefore  reserved  the  point;  and  the  judges  were  unanimously  of 
opinion  that  the  conviction  was  right. (v) 

So  if  a  peraon  is  hired  by  the  day  to  drive  cattle  to  a  particular  place,  and  has  no 
authority  to  sell  them,  if  he  sell  them,  he  is.guilty  of  larceny,  although  at  the  time  he 
took  them  into  his  possession  he  hud  no  intention  to  steal  them,  but  such  intention  caiue 
into  his  mind  afterwards.  Upon  an  indictment  for  stealing  118  sheep  it  appeared  that 
the  prosecutor  had  employed  the  prisoner  in  his  service  as  a  drover  off  and  on  for 
nearly  five  years,  but  not  as  a  regular  servant.  He  was  a  general  drover,  and  ngreed 
with  the  prosecutor  for  three  shillings  a  day.  The  prosecutor  gave  the  prisoner 
orders  and  money  to  bring  119  sheep  from  Grantham  to  Smithfietd  market  The 
prisoner  had  no  authority  from  the  prosecutor  to  sell  the  sheep.  When  the  prose- 
cutor came  to  Smithfield  he  found  118  of  his  sheep  in  the  possession  of  different 

(t)  Reg.  V.  Hayward,  I  C.  A  K.  618  (47  E.  C.  L.  R.).  *  It  is  not  stated  whether  the  pri- 
soner carried  the  straw  himself,  or  in  what  manner  he  brought  it. 

(u)  Rex  V,  Murray,  R.  A  M.  C.  C.  R.  276  j  6  C.  &  P.  145  (24  E.  C.  L.  R.).  Ertfo,  it  was 
larceny.     C.  S.  G. 

(»)  Rex  t;.  Stock,  R.  k  M.  C.  C.  R.  87. 
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salesmen,  into  whose  liands  they  had  been  put  by  one  Shelton,  who  had  purchased 
them  of  the  prisoner,  who  said  they  were  his  own.  The  jury  found  that  the  pri- 
soDer  did  not  intend  to  steal  the  sheep  at  the  time  he  took  them  into  his  possession. 
And,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that  as  the 
owner  parted  with  the  custody  only,  and  not  with  the  possession,  the  prisoner's  pos- 
session was  *the  owner's,  and  that  the  conviction  was  therefore  T\ght,(jic)  r^oqn 
And  a  similar  decision  was  come  to  where  the  prisoner  was  hired  to  take  a  ^ 
heifer  to  a  particular  place  for  a  certain  sum,  although  he  was  not  hired  by  the  day, 
or  for  any  particiilar  time.  Upon  an  indictment  for  stealing  a  heifer  it  appeared 
that  the  prosecutor  hired  the  prisoner  to  take  a  heifer  from  York  to  Kirby  Mister- 
ton  ;  the  prisoner  was  to  receive  two  shillings  for  taking  the  heifer  the  same  day  to 
Spittle  Beck,  ten  miles  from  York,  which  was  paid  when  he  took  the  heifer  in 
charge,  and  he  was  to  receive  two  shillings  more  for  taking  her  to  Kirby  Misterton, 
where  the  prosecutor  lived,  the  next  morning.  The  prisoner  having  received  the 
heifer,  soon  after  and  without  authority  sold  the  heifer  ^  his  own,  and  embezzled 
the  proceeds.  The  jury  negatived  the  existence  of  any  fraudulent  intention  pre- 
vious to  the  delivery  of  the  heifer  to  the  prisoner,  but  found  him  guilty ;  and,  upon 
a  case  reserved,  the  judges  held  the  conviction  right,  the  possession  of  the  prisoner 
being  that  of  a  servant  only.(a5) 

But  where  the  indictment  alleged  that  the  prisoner,  whilst  the  servant  of  the 
prosecutors,  stole  ten  pigs,  it  appeared  that  tl|e  prosecutors,  having  purchased  pigs, 
which  they  knew  would  suit  Goose,  a  pig  dealer  at  Leeds,  engaged  the  prisoner,  a 
butcher  and  drover  at  Newcastle,  to  go  with  the  pigs  by  railway  from  Newcastle  to 
Leeds,  and  there  deliver  them  to  Goose,  and  bring  back  to  the  prosecutors  such  sum 
in  post-office  orders  or  a  banker's  check  as  Goose  should  give  him  on  being  shown 
a  paper  which  the  prosecutors  gave  to  the  prisoner  for  that  purpose,  the  contents  of 
which  were  not  in  evidence.  The  prisoner  had  do  authority  to  sell  ihe  pigs,  or  to 
do  anything  with  them  but  deliver  them  to  Goose,  and  no  instructions  were  given 
to  him  as  to  what  he  was  to  do  with  them  should  Goose  refuse  to  accept  them.  The 
prisoner  took  the  pigs  to  Leeds,  and  went  with  them  to  Goose's  house  in  the  morn- 
ing whilst  all  the  inmates  were  in  bed.  Goose  himself  waj)  from  home,  and  though 
his  wife  was  awoke  by  the  prisoner,  no  attention  was  paid  and  no  directions  given 
to  him.  Ihe  prisoner  then  took  the  pigs  to  the  Leeds  pig  market,  and  sold  them  to 
a  pork  butcher  the  same  morning,  received  the  price,  and  absconded  with  it.  The 
prisoner  had  been  frequently  employed  by  the  prosecutors,  in  the  capacity  of  a 
butcher,  to  slaughter  and  cut  up  pigs.  &c.,  for  which  he  was  paid  by  the  job; "but 
he  had  never  before  been  employed  by  them  as  drover.  He  had  two  pounds  given 
him  for  expenses,  for  which  he  was  to  account;  nothing  was  said  as  to  the  manner 
in  which  he  was  to  be  paid  for  his  trouble,  but  there  was  an  established  custom  in 
the  trade  to  remunerate  drovers  for  such  services^  by  a  payment  of  a  sum  per  diem 
for  the  number  of  days  occupied;  nothing  was  expressed  on  the  subject  of  the  pri- 
soner's being  at  liberty  to  drive  cattle  for  any  other  person  at  the  same  time,  but  by 
the  usage  of  the  trade  he  was  at  liberty  to  do  so.  There  was  no  evidence  of  any 
intention  on  the  part  of  the  prisoner  to  steal  the  pigs  at  the  time  of  their  being 
delivered  to  him.  The  assistant  barrister  doubted  whether  the  prisoner  r^icqqt 
was  a  servant,  and  also  whether  there  wa^  a  taking  *by  him  which  amounted  *- 
to  larceny.  JReg,  v.  Goodbod^.(i/)  B^^  ^^^  v*  ffi^ghesQc)  being  cited,  he  felt  bound 
by  that  case,  and  directed  the  jury  that  if  they  believed  the  witnesses,  the  prisoner 
was  the  servant  of  the  prosecutors,  and  that  the  taking  amounted  to  larceny,  if  the 
prisoner  sold  the  pigs  for  the  purpose  of  appropriating  the  money  to  his  own  use, 
and  not  for  the  benefit  of  his  en^ployers,  on  what  he  considered  an  emergency  not 
provided  for  by  his  instructions.  The  jury  found  the  prisoner  guilty,  and,  upon  a 
case  reserved,  after  consideration,  but  without  argument,  Parke,  B.,  thus  delivered 
judgment,  after  stating  that  Lord  Denman,  0.  J.,  did  not  agree  with  the  rest  of  the 
Court.(a)  "  The  onjy  question  is,  whether  on  the  facts  stated  the  prisoner  received 

(w)  Rex  V.  M<Namee,  R.  ft  M.  C.  G.  R.  368.     But  see  Reg.  v.  Hey,  ir^fra. 
(x)  Reg.  V.  Jackson,  2  Moo.  C.  C.  R.  32. 

(y)  Pott,  p.  394.  (z)  R.  ft  M.  0.  C.  R.  370. 

(a)  Parke,  B.,  Alderson,  B.,  ColtmaD,  J.,  and  Coleridge,  J. 
VOL.  II. — 20 
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the  custody  of  the  pigs  as  a  servant  of  the  prosecutors  or  as  a  hailee;  in  the  latter 
case  he  could  not  be  guilty  of  larceny,  unless  he  had  intended  to  appropriate  them 
to  his  own  use  at  the  time  of  the  receipt,  which  was  not  the  case;  in  the  former  he 
would  be  guilty  of  larceny  according  to  the  finding  of  the  jury,  as  to  which  they 
were  properly  directed.  There  are  several  reported  cases  bearing  upon  the  question 
whether  a  person  is  a  mere  servant  or  bailee ;  there  are  none  precisely  like  the 
present,  though  the  case  of  Rex  3^Namee^(h)  nearly  approaches  it.  In  this  case, 
on  the  one  hand,  the  circumstance  that  the  prisoner  was  paid  the  expenses  of  the 
cattle,  and  also  that  the  customary  mode  of  payment  of  his  remuneration  was  by 
the  day,  tend  to  show  that  he  was  a  mere  servant ;  on  the  other,  the  fact  of  his 
being  a  drover  by  trade,  and  also  of  his  having  the  liberty  to  drive  the  cattle  of  any 
other  person  by  the  general  usage  with  respect  to  drovers,  raise  an  inference  that  he 
was  not  a  servant.  The  learned  deputy  recorder  felt  himself  bound  by  the  decision 
in  Rex  v.  Hughes  ;(c)  but  that  case  was  under  the  7  &  8  Geo.  4,  c.  29,  s.  47,  which 
makes  embezzlement  by  a  servant  or  person  employed  in  the  capacity  of  a  servant 
to  receive  money,  felony  ]{d )  and  the  recorder  of  London  referred  the  question  to 
the  judges,  whether  the  prisoner  fell  under  either  description,  though,  if  the  indict- 
ment had  been  referred  to,  it  was  necessary  to  prove  that  he  was  a  servant.  The 
judges  decided  that  the  prisoner  was  properly  convicted,  and  consequently  that  he 
was  a  servant  or  person  employed  in  that  capacity,  and  authorized  as  such  to  receive 
money,  so  that  his  receipt  would  be  a^lischarge  to  the  debtor.  This  is  not  exactly 
the  same  question ;  it  is  whether  the  prisoner  had  the  custody  of  the  cattle  as  a 
servant  to  the  prosecutors  at  the  time  of  the  receipt  of  them ;  and  we  think  he  could 
not  be  so  considered  unless  in  driving  the  cattle  to  the  market  he  was  their  servant, 
and  the  prosecutors  responsible  for  any  negligent  act  of  his  in  so  driving  them. 
This  subject  has  undergone  much  discussion  of  late,  and  has  been  placed  on  its 
proper  footing  by  the  case  of  Quarman  v.  Bxim€t^{e)  and  other  cases,  one  of  which 
is  that  of  a  general  drover,  who  was  held  in  MiUigan  v.  Wedge^f)  not  to  be  a  ser- 
^oQo-|  vant,^80  as  to  make  the  owner  of  the  cattle  responsible  for  his  ^negligence. 
-'  After  the  full  consideration  which  this  subject  has  undergone,  we  doubt 
whether  Rex  v.  M^Namee  would  be  now  decided  in  the  same  way.  Upon  the 
whole,  we  think  it  was  not  proved  in.  this  case  that  the  prisoner  was  a  mere  servant, 
and  the  conviction  was  improper."(  i7) 

The  distinction  between  a  servant  and  bailee  is  still  material ;  for  although  in  all 
such  cases  as  the  preceding  the  drover  would  now  be  punishable  under  the  24  &  25 
Yiot.  c  96,  s.  3, (A)  as  a  bailee,  yet  he  would  only  be  punishable  as  for  a  simple 
larceny,  whereas  a  servant  is  much  more  severely  punishable  under  sec.  67.(0  It 
would  rather  seem,  however,  that  in  some  cases  a  servant  may  be  convictea  as  a 
bailee,  and  may  be  liable  to  be  punished  under  that  section.(y) 

On  an  indictment  for  horse-stealing,  it  appeared  that  the  prisoner  was  in  the  em- 
ployment of  a  horse-dealer  who  sent  him  to  deliver  a  horse  to  the  prosecutor;  when 
he  arrived  he  found  the  prosecutor  on  horseback  leading  a  pony,  which  he  intended 
to  offer  for  sale.  The  prosecutor  permitted  the  prisoner,  at  his  request,  to  ride  the 
pony  some  distance,  and  on  their  way  they  met  A.,  to  whom  the  prosecutor  offered 
the  pony  for  £5,  which  he  declined.  They  then  rode  to  the  house  of  C,  for  the 
purpose  of  offering  the  pony  for  sale  there ;  but  C.  was  not  at  home,  and  the  prose- 
cutor, being  unable  to  stay,  requested  the  prisoner  to  remain  at  the  door  until  C.re- 
Ptumed,  and  then  to  offer  him  the  pony  for  £5,  ajid  not  for  less,  and  if  C.  would  not 
buy  it,  to  bring  it  back  to  him.  As  soon  as  the  prosecutor  was  gone  the  prisoner 
took  the  pony  to  A.,  and  said  he  was  authorized  by  the  prosecutor  to  sell  it  to  him 
for  £3,  which  A.  gave  him,  and  with  it  the  prisoner  absconded;  and  it  was  held  that 
the  prisoner  was  acting  in  the  capacity  of  a  servant,  and  not  of  a  bailee,  and  that 

(6)  SuprOj  Dote  (w),  (c)  Supra^  note  (2). 

\d)  See  the  oew  clause  which  contAins  these  words, /^o^^,  p.  409. 

(c)  G  M.  A  W.  499.  (/J  12  A.  k  B.  737  (40  E.  C.  L.  R.). 

(g)  Reg.  V.  Hej,  I  Den.  C.  C.  602 ;  2  C.  &  K.  9©  (61  K.  0.  L.  R.).  Pollock,  C.  B.,  after 
hearing  the  judgment  delivered,  said  he  entirely  concurred  in  it:  see  Reg.  v,  Harvej,  9  G. 
k  P.  353  (38  E.  G.  L.  R.),  arUe^  p.  193. 

f  A)  Ante,  p.  247.  (•)  Pott,  p.  409. 

[J)  See  Reg.  0.  Bachnell,  ante,  p.  387. 
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therefore  it  was  immaterial  whether  the  animus  furandi  existed  at  the  moment  of 
acquiring  possession  or  arose  afterwards.  (A;) 

Hut  in  these  cases  the  prisoner  must  dispose  of  the  property  while  he  has  it  in 
his  possession ;  for  if  he  deliver  it  to  another  person,  who  holds  it  with  the  owner's 
consent,  it  is  not  larceny,  although  the  prisoner  afterwards  sell  it,  and  dispose  of  the 
money  to  his  own  use.  Upon  an  indictment  for  stealing  a  pig,  it  appeared  that  the 
prosecutor  had  employed  the  prisoner,  on  the  18th  of  December,  to  drive  six  pigs 
from  Cardiff  to  Usk  fair  on  the  20th,  and  paid  him  six  shillings  for  so  doing ;  the 
prisoner  had  never  before  been  employed  by  the  prosecutor,  and  had  no  authority 
to  sell  any  of  the  pigs.  On  the  19.th  of  December  the  prisoner  left  one  of  the  pigs 
in  bis  way  at  Mr.  Matthews',  of  Coedkernew,  to  be  kept  till  the  night  of  the 
20th,  saying  it  was  too  tired  to  walk  any  further.  On  the  20th  the  prisoner  met 
the  prosecutor  at  Usk  fair  with  the  other  five  pigs,  and  told  him  that  he  had  left 
the  pig  with  Matthews  because  it  was  tired ;  the  prosecutor  then  desired  him  to  call 
at  Matthews',  and  ask  him  to  keep  the  pig  for  him  till  the  Saturday  following,  and 
he  would  pay  him  for  the  keep.  The  *prisoner  called  at  Matthews'  on  the  r*.jqq 
21st,  but  instead  of  asking  him  to  keep  the  pig  for  the  prosecutor,  he  sold  it  *- 
to  him  for  a  guinea ;  and  on  the  Thursday  fqllowing  told  the  prosecutor  he  had  seen 
the  pig  at  Matthews',  and  that  he  would  keep  it  till  the  Saturday ;  and  it  was  held 
that  the  prisoner  was  not  guilty  of  larceny,  on  the  ground  that  the  prosecutor  had 
consented  to  Matthews  being  the  keeper  of  the  pig,  and  therefore  his  custody  was 
the  custody  of  the  prosecutor. (/) 

The  correct  distinction  in  cases  of  this  kind  appears  to  be,  that  if  the  owner 
parts  with  the  custody  only,  and  not  with  the  possession,  and  the  prisoner  converts 
the  chattel  to  his  own  use,  it  is  larceny,  although  he  had  no  felonious  intent  at  the 
time  he  received  it ;  but  if  the  owner  parts  not  only  with  the  custody,  but  also  with 
the  possession  of  the  chattel,  and  the  prisoner  converts  it  to  his  own  use,  it  will  not 
be  larceny,  unless  the  prisoner  had  a  felonious  intent  at  the  time  he  received  the 
chattel.  Thus  where  a  person  sent  some  pigs  to  a  lady  to  be  looked  at,  and  the 
prisoner  sold  the  pigs  and  did  not  take  them  to  the  lady,  we  have  seen  that  the  first 
qncstion  left  to  the  jury  was,  whether  the  prisoner  had  a  felonious  intent  from  the 
commencement  of  the  transaction ;  the  second,  whether  he  received  the  pigs  as 
bailee  to  deal  with  them,  or  only  as  a  servant  having  the  custody  of  them,  and 
whose  duty  it  was  to  bring  them  back.  If  the  prosecutor  meant  the  prisoner  to 
leave  the  pigs,  and  bring  back  the  money  or  make  a  bargain  for  the  sale  of  them, 
then  he  would  be  in  the  situation  of  a  bailee,  and  not  guilty  of  larceny ;  but  if  they 
were  delivered  to  the  prisoner  simply  that  he  should  show  them  to  the  lady,  and 
hring  them  back  bodily,  then  he  had  only  the  custody  and  not  the  possession,  and 
was  guilty  of  larceny,  (m) 

But  if  a  person  employed  to  drive  cattle  has  not  only  the  custody  of  them,  but 
also  the  possession,  and  he  disposes  of  them  to  his  own  use,  he  is  not  guilty  of  lar- 
ceny. If,  therefore,  a  person  be  not  merely  employed  to  drive  cattle,  but  has  also 
authority  to  sell  them,  he  will  not  be  guilty  of  larceny,  although  he  sell  them  and 
apply  the  money  to  his  own  use.  Upon  an  indictment  for  stealing  six  oxen,  it 
appeared  that  the  prosecutor  had  employed  the  prisoner  once  or  twice  as  a  drover, 
and  that  he  put  eight  oxen  into  the  hands  of  the  prisoner  to  drive  to  London ;  the 
prosecutor's  directions  to  the  prisoner  were,  if  he  could  sell  them  on  the  road  he 
might,  and  those  be  did  not  sell  on  the  road  he  was  to  take  to  the  prosecutor's 
salesman  in  Smithfield,  for  him  to  sell  for  the  prosecutor  there ,  the  prisoner  was  at 
liberty  to  drive  other  cattle  as  well  as  the  prosecutors  on  this  occasion ;  there  is  a 
r^ular  charge  for  drovers,  so  much  a  head;  so  much  for  cattle  driven  and  so  much 
for  cattle  sold.  The  prisoner  sold  two  of  the  oxen  in  his  way  to  London,  and  took 
the  other  six  to  Smithfield,  where  he  sold  them ;  the  money  was  paid  into  a  bank 
in  Smithfield  for  the  prisoner,  and  he  received  it  there.  A  witness  stated  that  the 
prisoner  was  a  salesman  as  well  as  a  drover ;  and  the  prosecutor's  salesman  proved 

(k)  Reg.  r.  Stanbory,  2  Cox  C.  G.  272,  Williams  and  Cresswell,  JJ. 
(/)  Reg.  9.  Charles  Jones,  Monmonth  Spring  Ass.  1842,  Cresswell,  J.     MSS.  C.  S.  G. 
8.  c,  C.  &  M.  611  (41  E.  C.  L.  R.). 
(»)  Reg.  0.  Harvey,  9  C.  &  P.  363  (38  E.  C.  L.  R.).    See  this  case  more  follj  stated, 
p.  193. 
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*^Q41  ^^**  ^®  never  received  the  beasts.  That  when  a  person  was  employed  to  *brmg 
^  beasts  to  him,  he  sometimes  deposited  them  at  Islington  at  the  layer's  at  the 
Ooose  yard^  or  somewhere.  That  it  was  the  duty  of  the  drover  to  deliver  them  to 
the  salesman's  drover  in  the  evening,  and  next  morning  to  come  and  give  him 
information,  and  see  that  he  had  them  ;  that  it  was  no  part  of  his  duty  to  sell  tbem 
in  Smithfield.  The  prisoner  had  brought  beasts  from  the  prosecutor  before,  and 
delivered  them*  to  the  salesman's  drover.  It  was  submitted  that  there  was  do 
felonious  taking  in  the  first  instance ;  that  the  prisoner  was  not  the  servant  of  the 
prosecutor  at  all ;  and  that  the  prosecutor  bad  parted  with  the  right  of  possessioD 
as  well  as  the  custody  of  the  cattle,  by  giving  the  prisoner  the  right  of  selling  them 
if  he  pleased.  It  was  answered  that,  although  the  original  ownerehip  of  the  prisoner 
was  a  lawful  one,  yet  that  ownership  ended  as  soon  as  he  reached  the  layer's  at 
Islington,  and  that  his  driving  them  beyond  that  place  was  exceeding  his  commis- 
sion, and  such  an  illegal  assumption  of  the  property  as  would  support  the  charge  of 
felony.  The  prisoner  was  also  guilty  in  another  view  of  the  case,  as  the  servant  of 
the  prosecutor,  having  after  his  arrival  in  London  only  the  custody,  and  not  the 
property  of  the  cattle,  and  having  therefore  no  right  to  dispose  of  them.  But  it 
was  held  that  there  was  no  proof  that  the  prisoner  was  the  servant  of  the  prosecutor, 
and  that  thei^e  was  no  felonious  taking*  in  the  first  instance,  as  the  prosecutor  had 
given  the  prisoner  a  lawful  ownership  for  a  particular  purpo8e.(7t) 

A  servant  going  off  with  money,  given  to  him  by  bis  master  to  carry  to  another, 

*^QS1  *"*^  *PP^y^°g  ^^  '^  ^^  ^^^  '^^^j  ^**®  1^°  holden  *guilty  of  larceny.  The 
-*  master  of  the  prisoner  delivered  to  him  a  sum  of  money  to  carry  to  a  person 
of  the  name  of  Flawn,  and  to  leave  it  with  Flawn,  who  had  agreed  to  give  the 
master  of  the  prisoner  bills  for  the  money  in  the  course  of  a  few  days.  The  pri- 
soner did  not  carry  the  money  to  Flawn,  as  he  was  directed,  but  went  away  with  it, 
and,  with  part  of  it,  purchased  a  watch  and  some  other  articles,  the  other  part  re- 
maining in  his  possession  when  he  was  apprehended.  The  jury  having  found  the 
prisoner  guilty,  sentence  was  respited,  in  order  to  take  the  opinion  of  the  judges, 
whether  this  was  felony,  or  only  a  breach  of  trust ;  and  all  the  judges  held  that  it 
was  felony,  (o) 

(n)  Reg.  ».  Goodbody,  8  C.  &  P.  665  (34  E.  C.  L.  R.).  Littledale,  J.,  and  Parke,  B., 
who  observed,  "  If  the  case  had  rested  on  the  question  of  whether  tbe  prisoner  was  the 
servant  of  the  prosecutor  in  the  first  instance,  I  sbonld  have  reserved  it  for  the  farther 
consideration  of  the  judges ;  as  I  am  of  opinion  that  a  man  cannot  be  the  servant  of 
several  persons  at  the  same  time,  but  is  rather  in  tbe  character  of  an  agent.  There  is 
one  case  in  which  it  was  held  that  a  man  may  be  the  servant  of  several  at  one  time,  but 
I  wish  to  have  that  question  further  considered  by  the  jadges."  In. a  note  the  Reporters 
say,  '^  We  presume  his  lordship  referred  to  the  case  of  Rex  v.  Carr,  R.  k  R.  198,  pottj  p. 
418.  If  the  prisoner  had  merely  been  employed  by  the  prosecutor  to  drive  tbe  oxen  to 
London,  instead  of  having  the  authority  to  dispose  of  them  by  sale  on  the  road,  the  ques- 
tion mentioned  by  Mr.  Baron  Parke  would  have  arisen  in  the  case,  viz.,  whether  tbe  fact 
of  his  being  at  liberty  in  tbe  regular  exercise  of  his  business,  to  drive  for  other  graziers 
as  well  as  the  prosecutor,  would  not  place  him  rather  in  the  character  of  an  agent  than  a 
servant.  But  as  the  delivery  of  the  oxen  in  the  first  instance  was  accompanied  by  a 
power  of  sale,  and  was  made  to  tbe  prisoner  to  a  certain  extent,  in  the  character  of  a 
salesman,  which  business  it  appeared  from  the  evidence  he  carried  on,  the  judges  were 
both  of  opinion  that  he  was  not  a  servant,  so  as  to  make  him  responsible  in  a  criminal 
point  of  view,  but  that  his  conduct  amounted  only  to  a  breach  of  trust.  This  decision, 
though  questioned  by  some  at  the  moment,  appears  to  be  quite  consistent  with  the  modem 
doctrine  upon  the  subject.  It  was  said,  ''  If  a  man  sends  his  servant  with  his  horse  from 
the  country  to  London,  and  directs  him  to  sell  it  if  he  can  upon  the  road,  but  if  he  cannot 
to  leave  it  at  a  particular  place  in  London,  and  the  servant,  instead  of  doing  either,  sells 
the  horse'  in  London  and  absconds  with  the  money,  is  he  not  guilty  of  larceny  ?"  The 
answer  is,  undoubtedly  '  Yes  ;'  but  tbe  distinction  is,  that  in  the  case  supposed  the  rela- 
tion of  master  and  servant  existed  at  the  time  when  the  horse  was  delivered,  whereas  in 
the  present  case  there  was  nothing  else  to  create  that  relation  but  the  fact  of  the  delivery, 
accompanied  by  a  power  of  sale.  And  with  respect  to  the  argument  used  by  the  counsel 
for  the  prosecution,  that  it  was  larceny  in  the  prisoner  to  drive  the  cattle  beyond  the 
place  at  which  he  ought  to  have  left  them,  after  the  authority  to  sell  was  at  an  end ; 
whatever  might  have  been  the  case  formerly  on  the  subject,  such  is  not  the  state  of  the 
law  now :"  Rex  v.  Banks,  R.  &  R.  441,  antey  p.  238.     See  Reg.  v.  Hey,  antCj  p.  392. 

(o)  Lavender's  case,  2  East  P.  C.  c.  16,  s.  15,  p.  566,  twice  considered  by  the  judges; 
East.  T.  1793,  and  Trin.  T.  1793.  In  this  case  all  the  judges  also  held  that  the  last  point 
in  Watson's  case,  2  East  P.  G.  p.  562,  was  not  law. 
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So  where  the  prisoner,  who  was  oecadioQallj  employed  by  the  prosecutors  as  a 
clerk,  having  received  from  them  a  check  on  their  bankers  payable  to  a  creditor, 
with  directions  to  deliver  it  to  the  creditor,  appropriated  it  to  his  -own  use,  it  was 
held  to  be  larceny,  (j?) 

So  where  on  an  indictment  for  stealing  a  shilling,  it  appeared  that  the  prisoner, 
who  was  the  servant  of  the  prosecutor,  was  ordered  by  him  to  go  for  twelve  cwt.  of 
coals ;  and  that  the  prisoner  received  from  the  daughter  of  the  prosecutor  six  shil- 
lings, which  six  shillings  she  had  received  from  her  father  to  give  to  the  prisoner  to 
pay  for  the  coals ;  and  the  prisoner,  instead  of  getting  twelve  cwt.  of  coals,  got 
only  nine  cwt.,  the  price  of  which  was  Bs.  3t^.,  and  gave  4s.  to  pay  for  the  coals, 
and  received  9d.  in  change ;  and  on  his  return  he  gave  the  prosecutor's  daughter 
Is.,  and  made  a  false  statement  as  to  the  quantity  of  coals  he  had  brought,  and  ap- 
propriated the  remaining  shilling  to  his  own  use;  Patteson,  J.,  held  that  the  pri- 
soner was  guilty  of  larceny  of  that  shilling.(^) 

So  where  the  prisoner  was  indicted  for  stealing  a  sovereign,  the  property  of  the 
prosecutor,  his  master,  who  had  engaged  him  to  take  a  canal  boat  on  a  voyage  and 
had  paid  him  £5  for  his  wages  in  advance,  and  for  the  keep  of  the  towing-horse, 
and  bad  given  him  a  separate  sum  of  three  sovereigns  to  pay  the  tonnage  dues  on 
the  canal ;  the  prisoner  took  the  boat  about  sixteen  miles  and  paid  tonnage  dues, 
amounting  to  rather  less  than  £2,  but  appropriated  the  remaining  sovereign  to  hjs 
own  use.  It  was  urged  that  the  relation  of  master  and  servant  did  not  exist.  Pat- 
teson, J.,  "  Taking  that  to  be  so,  it  does  not  appear  to  me  to  be  material  in  this 
case.  The  prosecutor  distinctly  swears  that  he  gave  this  man  three  sovereigns  to 
pay  the  tonnage  dues,  and  it  appears  that  he  has  made  away  with  one  of  the  sov- 
ereigns.  To  constitute  a  larceny  in  this  case  there  is  no  occasion  to  show  that  the 
relation  of  master  and  servant  existed.  If  I  give  a  man  money  to  apply  to  a  par- 
ticular purpose,  and  he  appropriates  it  to  another  purpose,  with  a  felonious  intent, 
he  is  guilty  of  larceny."  '*  If  a  man  were  to  employ  another  to  go  somewhere  with 
his  horse  for  a  certain  price,  that  other  is  for  that  purpose  his  servant ;  but  if  in 
*addition  to  this  he  gives  him  a  distinct  and  separate  sum  of  money  to  be  r^eqqz* 
disbursed  in  a  particular  way,  and  if  instead  of  so  disbursing  it  he  appro-  ^ 
priates  it  to  his  own  use,  that  is  felony. "(0  T^®  prisoner  was  indicted  for  stealing 
a  waistcoat,  which  the  prosecutor  had  given  him  to  take  to  E.  Rose  to  be  washed, 
and  which  the  prisoner  took  to  E.  Kose  to  be  washed,  at  the  same  time  telling  her 
it  was  his  own  ;  she  washed  it,  and  delivered  it  to  the  prisoner,  who  did  not  return 
it,  but  disposed  of  it;  and  Erskine,  J.,  held  that,  as  the  prisoner  delivered  the 
waisteoat  to  E.  Kose  as  his  own.  he  must  be  taken  to  have  converted  it  to  his  own 
use  before  he  delivered  it  to  her ;  and  therefore  the  only  question  was  whether  he 
intended  to  steal  it  at  the  time  when  he  received  it  from  the  prosecutor. (s) 

Where  the  prisoner  was  indicted  for  stealing  ten  guineas,  it  appeared  that  she 
was  the  menial  servant  of  the  prosecutor,  who  was  a  manufacturer,  and  frequently 
in  want  of  silver  to  pay  his  workmen  ;  she  went  to  the  wife  of  the  prosecutor,  and 
told  her  that  she  wa<^  acquainted  with  a  person  who  could  give  her  ten  guineas' 
worth  of  silver,  upon  which  the  wife  of  the  prosecutor  gave  her  ten  guineas  for 
the  purpose  of  getting  them  changed  into  silver  by  the  person  she  had  mentioned, 
when,  instead  of  getting  the  guineas  changed,  she  immediately  ran  away  with  them, 
and  never  returned ;  and  it  also  appeared  that  her  clothes  had  been  previously  taken 
away.    Upon  this  evidence  she  was  found  guilty  of  larceny.(<) 

{p)  Rex  V.  Metcalf,  R.  k  M.  C.  G.  R.  433,  ante^  p.  206,  and  see  Reg.  v.  Heath,  2  M.  C.  0. 
R.  33,  anUy  p.  207,  and  Paradice's  case,  ante^  p.  383. 

{q)  Reg.  0.  Beaman,  C.  &  M.  595  (41  B.  C.  L.  R.);  s.  c.  as  Reg.  v.  Beavan,  MSS.  C.  S.  G. 

It)  Reg.  V.  Goode,  C.  &  M.  582  (41  E.  0.  L.  R.). 

(«)  Reg.  V.  Evaos,  C.  &  M.  632  (41  E.  0.  L.  R  ).  As  the  prosecutor  onlj  entrasted  the 
prisoner  with  the  custody  of  the  waistcoat,  and  not  with  the  possession,  it  would  seem 
that  he  was  guilty  of  larceny,  in  delivering  it  to  Rose  as  his  own:  it  is  clear  he  would 
hare  committed  that  offence  if  he  had  delivered  it  to  any  other  person  for  a  fraudulent 
purpose :  and  the  delivery  to  Rose  as  his  own  clearly  was  in  order  afterwards  to  dispose 
of  it,  and  was  equally  in  violation  of  the  purpose  for  which  he  received  it,  as  if  he  had 
delivered  it  another  person. 

(<)  Rex  0.  Atkinson,  1  Leach  302,  note  (a).     There  is  subjoined,  Sed  quttre  if  the  case 
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It  has  also  been  holden  to  be  larceny  for  the  confidential  clerk  of  a  merchant  to 
take  a  bill  of  exchange,  unindorsed,  from  its  proper  repository,  discount  it,  aod 
convert  the  proceeds  to  his  own  use,  though  he  had  the  general  manasrement  of  his 
master'^  cash  conc<>rns  and  authority  to  get  his  bills  discounted.  The  indictment 
against  the  prisoner  was  for  stealing  a  bill  of  exchange  for  one  hundred  and  twenty- 
two  pounds  twelve  shillings,  the  property  of  the  prosecutors;  it  appeared  that  the 
prisoner  was  clerk  to  the  prosecutors,  and  had  the  sole  management  of  their  cash 
concerns,  that  he  received  bills  and  money  remitted  to  them,  took  bills  to  be  dis- 
counted whenever  he  wanted  cash,  made  payments  for  freight  and  other  things  of  a 
similar  nature,  and  settled  the  balance  with  the  prosecutors  at  the  end  of  every 
week.  On  the  14th  September,  1795,  the  bill  in  question  was  remitted  to  the 
prosecutors,  by  the  post,  when  one  of  them  opened  the  letter,  and  gave  the  bill, 
which  was  not  duo  till  the  17th  September,  to'  a  clerk  to  get  it  accepted,  which  the 
^oqy-i  clerk  accordingly  did,  and  *then  laid  it  amongst  other  bUls  on  the  desk  of 
^  the  prosecutors.  On  the  16th  September  the  prisoner  carried  the  bill  in 
question,  together  with  another  bill,  to  the  prosecutors'  bankers,  when  the  bankers' 
clerk,  observing  that  neither  of  them  were  indorsed  by  the  prosecutors,  asked  him 
whether  they  were  to  be  entered  short  or  discounted ;  upon  which  he  said  that  he 
wanted  small  notes  and  money  for  them,  and  that  the  money  must  be  full  weight, 
and  good,  as  it  was  for  the  particular  use  of  the  prosecutors.  On  the  same  day  he 
absconded  with  the  moneys  he  had  so  received.  It  was  contended,  on  behalf  of  the 
prisoner,  that  the  bill  having  come  legally  into  his  possession  like  any  other  bill  of 
the  prosecutors  over  which  he  had  a  disposing  power,  he  had  a  right  to  receive  the 
money  for  it,  though  not  to  convert  the  money,  when  received,  to  his  own  use;  and 
that,  the  first  taking  of  the  bill  not  being  tortious,  his  receiving  the  money  for  it  at 
the  bankers,  and  going  away  with  the  money,  was  a  mere  breach  of  trust,  and  no 
felony.  But  Heath,  J.,  was  clearly  of  opinion  that  this  was  felony,  the  bill  having 
been  once  decidedly  in  the  possession  of  the  prosecutors,  by  the  clerk,  who  got  it 
accepted,  putting  it  amongst  the  other  bills  on  the  prosecutors'  desk,  and  the  pri- 
soner having  feloniously  taken  it  away  from  that  possession. (ti) 

The  indictment  in  some  counts  charged  the  prisoner  with  embezzlement,  and  in 
others  with  stealing  a  piece  of  paper,  the  property  of  £.  Goldsmid  and  others,  his 
masters.  The  prisoner  was  employed  as  a  salaried  clerk  in  the  office  of  the  Globe 
Insurance  Company,  and  he  was  also  shareholder  in  the  concern.  The  affairs  of 
the  company,  which  was  an  unincorporated  copartnership,  were  managed  by  a  body 
of  directors,  chosen  out  of  the  shareholders ,  and  at  the  time  when  the  offence  was 
committed  E.  Goldsmid  was  chairman  of  the  directors.  The  directors  appointed 
and  dismissed  clerks  and  other  servants,  fixed  their  salaries,  and  the  particular 
duties  to  be  discharged  by  them  ;  and  the  directors  had  the  charge  and  custody  of 
all  books  and  papers  belonging  to  the  company.  The  salaries  of  the  clerks  were  paid 
out  of  the  funds  of  the  company.  The  company  had  a  drawing  account  at  the  bank 
of  Glyn  &  Co.,  and  were  in  the  habit  of  lending  their  pa&s-book  on  Tuesday  in  every 
week  to  be  written  up,  and  their  messenger  went  on  the  following  morning  to  bring 
it  back,  when  it  was  returned,  together  with  the  checks  and  bills  paid  during  the 
preceding  week.  The  prisoner  was  the  person  whose  duty  it  was  to  receive  the 
pass-book  and  vouchers  from  the  messenger,  and  it  was  his  duty  upon  receiving 
them  to  compare  the  entries  in  the  pass-book  with  the  books  of  the  company,  and 
to  preserve  the  vouchers  for  the  use  of  the  company,  if  wanted  on  any  future  occa- 
sion. On  the  26th  of  February,  the  prisoner  paid  into  the  London  and  Westminster 
Bank  for  his  own  account  which  he  kept  there,  a  check  for  £1400,  purporting  to  be 
drawn  by  the  Globe  Insurance  Company  on  Glyn  &  Co.  [It  was  cashed  by  Glyn 
A  Co.,(v)]  together  with  other  checks  for  the  London  and  Westminster  Bank, 

was  not  saved?  The  doubt  in  this  case  would  be  whether  the  property  In  the  guineas 
was  not  so  parted  with  bj  the  wife  of  the  prosecutor,  as  to  exclude  the  idea  of  feloaj 
{tinley  p.  196).  But  it  should  seem  that  it  might  be  well  contended  that  the  property  in 
the  guineas  was  not  parted  with  to  the  prisoner,*  and  that  she  had  only  the  possession  of 
them  upon  a  bare  charge,  or  special  trust,  to  get  them  changed :  antej  p.  191,  et  seq. 

(ti)  Chipchase's  case,  2  Leach  699;  2  East  P.  G.  c.  16,  s.  15,  p.  567. 

(v)  The  words  between  brackets  are  from  4  Cox  C.  G.  338. 
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entered  to  the  debit  of  the  G-lobe  Insurance  Company  in  their  pass-book,  and  de- 
livered, together  with  the  book,  on  the  following  Wednesday  to  the  messenger  of 
the  ^company,  who  delivered  the  book  and  check  to  the  prisoner  in  the  usual  r^cono 
way.  On  the  4th  of  March,  in  consequvinoe  of  some  suspicion,  a  search  for  ^ 
£1400  was  made  during  his  absence  amongst  the  vouchers  in  his  keeping,  and  it 
oould  not  be  found.  The  pass-book  was  examined,  and  there  the  entry  of  the 
cbeck  for  £1400  had  been  erased,  and  the  check  was  never  found.  There  was  no 
evidence  to  show  that  any  person  on  behalf  of  the  company  had  ever  drawn  the 
check  in  question,  or  that  it  had  been  drawn  on  paper  stolen  from  the  company. (tr) 
It  was  contended  for  the  prisoner  that  there  was  no  evidence  of  any  property  in  the 
parties  from  whom  the  check  was  alleged  to  have  been  stolen,  except  as  shareholders, 
and  that  the  prisoner  being  also  a  shareholder  could  not  be  indicted  for  stealing  the 
property,  of  which  he  was  a  joint  owner.  Cresswell,  J.,  thought  the  charge  of  em- 
bezzlement failed ;  but  with  regard  to  the  charge  of  stealing  a  piece  of  paper,  he 
told  the  jury  that  if  the  cancelled  check  was  returned  to  the  prisoner,  and  he  re- 
ceived it  in  the  usual  manner  to  be  kept  by  him  for  the  use  of  the  directors,  and 
afterwards  abstracted  or  destroyed  it,  they  should  find  him  guilty ;  the  jury  found 
him  guilty  of  stealing  a  piece  of  paper ;  and,  upon  a  case  reserved,  upon  the  ques- 
tion whether  this  direction  was  right,  it  was  contended,  Ist,  that  if  there  was  any 
offence  proved  it  was  embezzlement  and  not  larceny :  Reg  v.  MoBters.^x)  The  pri- 
soner's duty  was  merely  to  keep  the  check  in  his  own  possession,  and  to  produce  it 
when  called  upon  by  his  masters ;  and  that  was  not  a  possession  by  the  masters. 
Assuming  it  to  have  been  the  prisoner's  duty  to  put  it  in  a  place  of  deposit,  the 
case  did  not  find  that  he  ever  put  it  in  such  place,  but  only  that  he  destroyed 
it  Thus  it  was  at  most  only  a  case  of  embezzlement;  2dly,  he  could  not 
commit  larceny }  for  he  had  a  joint  interest  in  the  check.  Besides,  here  the  pri- 
soner had  the  present  right  of  possession.  In  no  instance  had  it  been  held  that 
where  another  party  has  merely  a  future  right  to  possession,  an  appropriation  by 
a  party  having  the  actual  right  to  the  possession  is  a  stealing.  Lastly  he  was  not 
the  servant  of  the  directors.  He  was  the  servant  of  the  company.  On  the  part 
of  the  Crown  it  was  contended  that  this  was  exactly  the  same  case  as  Rex  t. 
Murray, (^y)  There  as  here  the  property  was  received  not  from  the  master,  but 
from  another  clerk.  In  Reg  v.  Masters  there  never  was  such  a  possession  by  the 
master  as  to  make  the  taking  a  trespass,  and  none  of  the  servants  there  had  a 
duty  to  hand  the  money  to  the  master ;  but  only  to  pass  it  on  to  the  other  ser- 
vants. 2dly,  a  man  may  steal  property,  in  which  he  has  a  joint  interest — ^a  clerk 
of  a  friendly  society  may  rob  the  society :  Rex  v.  Hall,(z)  Rex  v.  Jenson,(a)  If 
the  members  of  a  compauy  delegate  to  certain  individuals  a  special  right  to 
the  custody  of  the  documents  of  the  company,  any  member  wrongfully  appropri- 
ating such  documents  is  guilty  of  larceny,  though  he  may  have  a  joint  interest  in  the 
*thing  taken.  Thirdly,  the  prisoner  was  a  servant  of  the  directors.  The  r:|eqqQ 
jary  expressly  found  that  he  was  so.  He  was  employed  by  the  directors  ^ 
and  paid  by  them ;  the  source  of  the  salary  cannot  afiect  the  case.  Wilde,  C.  J. : 
''We  have  considered  this  case,  and  are  all  of  opinion  that  the  counts  which  charge 
the  stealing  of  a  piece  of  paper,  the  property  of  Goldsmid  and  others,  the  masters 
of  the  prisoner,  are  supported  by  the  evidence.  By  the  statement  of  the  case  it 
appears  that  Goldsmid  and  others  are  the  directors  of  the  company,  and  that  by  its 
constitution  they  have  the  appointment  and  dismissal  of  the  servants  in  the  employ 
of  the  company ;  that  they  fix  and  pay  their  salaries,  and  abo  fix  the  duties  they 
have  to  perform.  The  prisoner  was  a  salaried  clerk  in  the  office,  and  therefore  he 
was  their  servant.  They  have  also  the  ultimate  charge  and  custody  of  the  docu- 
ments of  the  company ;  and  by  the  course  of  business  between  the  company  and  its 
bankers,  the  paid  checks  were  returned  to  the  directors,  were  part  of  the  company's 
documents,  and  became  the  vouchers  of  the  directors,  and  their  property  as  such 

(«)  In  the  argument  the  Attorney-General  said,  '<  It  was  on  the  paper  of  the  Globe 
Cbeck  Book."  Alderson,  B.,  ^'  There  were  missing  pages  in  the  check-book,  but  no  evi- 
dence that  this  check  came  from  the  missing  pages." 

(z)  1  Den.  C.  C.  332.  (v)  R.  &  M.  C.  C.  R.  276, /)o«^ 

\t)  R.  k  If.  C.  C.  R.  474.  (a)  Ibid.  434. 
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directors.  THa  paper  Id  question  was  one  of  these.  One  of  the  prisoner's  appointed 
duties  was  to  receive  and  keep  fur  his  employers  such  returned  checks :  any  such 
paper,  therefore,  in  his  custody  would  be  in  the  possession  of  his  employers.  The 
paper  in  question,  therefore,  as  soon  as  it  had  passed  from  the  hands  of  the  mes- 
senger, and  arrived  at  its  ultimate  destination,  the  custody  of  the  prisoner  for  the 
directors  was  really  in  their  possession,  and  when  he  afterwards  abstracted  it  for  a 
fraudulent  purpose,  he  was  guilty  of  stealing  it  from  them ;  as  a  butler,  who  has  the 
keeping  of  his  master's  plate,  would  be  guilty  of  larceny,  if  he  should  receive  plate 
from  the  silversmith  for  his  master  at  his  master's  house,  and  afterwards  fraudu- 
lently convert  it  to  his  own  use  before  it  had  in  any  other  way  than  by  his  act  of 
receiving  come  into  the  actual  possession  of  the  master.(2»)  This  case  is  distin- 
guishable from  those  in  which  the  goods  have  only  been  in  the  course  of  passing 
towards  the  master,  as  in  Reg.  v.  Masters^  where  the  prisoner's  duty  was  only  to 
receive  the  money  from  one  fellow  servant,  and  pass  it  on  to  another,  who  was  the 
ultimate  accountant  to  the  master.  Here  the  paper  had  reached  its  ultimata  desti- 
nation when  it  came  to  the  prisoner's  keeping,  and  that  keeping,  being  for  his  mas- 
ters, made  his  possession  theirs.  In  this  view  of  the  case  no  difficulty  arises  as  to 
part  ownership,  from  the  fact  that  the  prisoner  was  a  shareholder  in  the  company ; 
as  such  he  had  no  property  in  this  paper."(c) 

(h)  The  dictum  goes  much  further  than  anj  case  warrants.  It  has  always  been  held 
that  if  a  shopman  receives  money  for  his  master  in  his  master's  shop,  and  embezzles  it 
before  it  reaches  the  till  or  other  repository,  the  offence  is  not  larceny,  but  embezzlement: 
Bazelcy's  case,  2  Leach  835.  Bull's  case  there  cited,  Rex  v.  Grove,  R.  ft  M.  C.  C.  R,  447, 
show  that  there  must  be  a  possession  in  the  master  other  than  the  mere  corporeal  posses- 
sion by  the  prisoner  as  hi6  servant. 

(c)  Reg.  V.  Watts,  2  Den.  C.  C.  14 ;  4  Cox  0.  0.  336.  The  decision  as  to  tho  property 
being  in  the  directors  is  right,  but  on  wrong  grounds.  The  moment  the  messenger  re- 
ceived  the  check  for  his  masters  the  property  vested  in  them.  The  universal  rule  is  so 
where  the  servant  receives  anything  in  the  due  discharge  of  his  duty.  If  goods  are  re- 
ceived in  the  wagon  or  boat  of  a  master,  the  property  in  such  goods  vests  in  the  master: 
Abrahat's  case,  2  Leach  824;  Rex  v.  Harding,  R.  k  R.  125,  and  Reg.  v.  Reed,  ante^  p.  386; 
and  so  where  the  living  instrument — the  servant — receives :  Rex  v.  Remnant,  R.  ft  R.  136, 
per  Graham,  B. ;  2  East  P.  C.  c.  16,  s.  16,  p.  568.  In  the  course  of  the  argument,  Cole- 
ridge, J.,  said,  ''  Suppose  my  servant  goes  to  a  silversmith  to  get  some  plate  for  me ;  he 
gets  it,  and  deposits  it  in  the  plate  chest,  and  then  appropriates  it ;  is  not  that  a  steal- 
ing?" Cresswell,  J.,  "Supposing  my  footman  gives  to  my  butler  a  new  piece  of  plate, 
and  the  butler  appropriates  it;  is  not  that  a  stealing?"  Alderson,  B.,  <<  Whose  property 
is  the  check  when  at  Glyn's?"  Cockburn,  ^'  It  is  Glyn's.  But  that  is  often  made  matter 
of  convenience  and  arrangement.  If  it  is  considered  to  belong  to  the  customer  it  is 
merely  by  the  concession  of  the  banker."  Wilde,  Ci  J.,  "  I  apprehend  that  the  banker 
has  no  more  right  to  it  than  the  payee  to  a  bill  of  exchange  has  to  the  bill  when  paid.  It 
is  true  that  an  acceptor  may  keep  it,  because  it  is  his  voucher,  and  he  can  charge  no  one 
with  it."  Cockburn,  '^  Bankers  are  acceptors.  The  check  is  a  voucher;  it  is  the  bankers' 
only  discharge."  Wilde,  C.  J.,  "It  is  always  considered  that  the  check  is  the  property  of 
the  drawer  when  paid."  Alderson.  B.,  "  If  it  was  the  property  of  the  master  when  in 
the  bankers'  hands,  then  it  was  in  the  master's  possession  at  the  time."  Cockburn,  **The 
bankers  have  a  special  property  in  it  certainly  till  the  account  is  settled."  Alderson,  B., 
"  But  if  he  has  only  a  special  property,  and  a  right  to  keep  it  pro  tempore^  then  he  only 
holds  it  as  agent  for  the  customer."  It  may  deserve  consideration  whether  the  proper 
view  is  not  this.  The  paper,  on  which  the  check  is  written,  originally  belongs  to  the 
drawer,  and  when  he  delivers  the  check,  he  expects  ultimately,  when  the  check  has  been 
paid,  to  receive  that  paper  again  ;  just  in  the  same  way  as  when  a  railway  ticket  is  given 
to  a  passenger  it  is  expqpted  that  it  will  be  returned  at  the  end  of  the  journey.  In  each 
case  the  delivery  is  for  certain  purposes  only,  and  when  they  have  been  accomplished, 
the  thing  itself  is  intended  to  be  returned.  Is  it  not  then  correct  to  hold  that  the  pro- 
perty in  the  paper  remains  in  the  drawer,  from  first  to  last,  subject  to  these  purposes  ? 
Suppose  a  check  were  paid,  but  the  banker  did  not  get  possession  of  it;  would  not 
detinue  or  trover  lie  for  it  at  the  suit  of  the  drawer?  If  this  view  be  right,  the  general 
property  in  this  check  was  in  the  prosecutors  whilst  in  their  bankers'  hands,  and  the  pro- 
perly and  possession  also  was  in  them  the  instant  the  book  was  delivered  to  the  messen- 
ger. But  if  this  view  be  not  correct,  then  by  payment  of  the  check  it  became  the  pro- 
perty of  the  prosecutors,  subject  to  the  rights  of  the  bankers  ;  and  as  soon  as  the  check 
was  delivered  to  the  messenger  the  property  and  possession  of  the  check  were  in  the 
directors.  But  the  facts  do  not  show  that  the  check  was  genuine ;  and  Alderson,  B., 
asked,  '<  Suppose  the  prisoner  to  have  forged  the  check,  and  then  to  have  done  with  it 
all  that  this  case  supposes,  would  it  have  been  larceny  ?    That  supposition  meets  all  the 
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*The  prisoner  was  iDdict>ed  for  stealing  two  bank  notes  of  fifty  pounds  r*j^AA 
each,  in  the  dwelling-house  of  the  prosecutors.  The  prisoner  was  a  clerk  in  ^ 
the  banking-house  of  the  prosecutors,  and  was  intimate  with  a  gentleman  named 
Yale,  whom  he  had  induced  to  open  his  cash  account  at  the  house.  On  the  19th 
December,  1811,  he  made  a  fictitious  entry  in  the  banking  book  of  Mr.  Vale,  to  his 
credit,  for  two  hundred  pounds,  which  sum  he  told  Mr.  Vale  that  he  had  that  morn- 
ing paid  in  on  Mr.  Vale's  account.  On  the  belief  that  this  false  entry  and  false 
assertion  were  true,  Mr.  Vale,  on  the  10th  January,  1812,  gave  him  a  check  on  .the 
prosecutors,  dated,  by  the  prisoner's  desire,  on  the  day  before,  for  one  hundred 
pounds;  for  payment  of  which  the  prisoner,  under  color  of  serving  at  the  counter, 
took  out  of  the  prosecutors'  bank-note  drawer,  in  the  shop,  the  two  notes  stated  in 
the  indictment,  depositing  the  check  among  the  other  paid  checks  of  the  day,  and 
making  in  the  waste-book  an  entry  of  such  payment.  By  this  contrivance  and 
other  previous  practices  of  the  like  kind,  Mr.  Vale's  real  balance  was  turned  rj|t ^  ai 
against  him  to  the  amount  of  several  hundred  pounds ;  *and,  in  order  to  pre-  '- 
vent  the  discovery  which  must  have  immediately  ensued  if  the  accounts  had  been 
suffered  to  continue  in  this  state,  the  prisoner  made  other  false  entries,  to  the  credit 
of  Mr.  Vale,  in  the  ledger  of  the  house.  The  jury  found  the  prisoner  guilty,(c?) 
and  that  at  the  time  he  made  the  false  entries  in  the  ledger,  and  in  the  customers' 
book,  he  did  it  fraudulently,  with  the  design  of  enabling  himself  to  get  the  money 
of  the  prosecutors.  And,  on  a  case  reserved  on  the  question  whether  the  offence 
was  a  felony,  or  amounted  only  to  a  fraud,  the  judges  held  that  the  taking  was 
felonious,  and  that  the  depositing  the  check  was  not  intended  to  pledge  Vale's 
security,  but  to  prevent  detection,  as  Vale  did  not  give  the  check  to  pledge  his  own 
credit,  or  to  enable  the  prisoner  to  get  money  of  his.  Vale's,  but  to  enable  the 
prisoner  to  get  away  (as  he  supposed)  money  of  his  own.  And  Grose,  J.,  in 
delivering  their  opinion,  said,  "The  true  meaning  of  larceny  is  the  felonious  taking 
the  property  of  another  without  his  consent,  and  against  his  will,  with  inrent  to 
convert  it  to  the  use  of  the  taker. (c)  The  facts  of  the  case  answer  every  part  of 
this  definition.  The  taking  of  the  property  is  clear,  and  that  it  was  taken  against 
the  will  of  the  owner,  and  with  a  felonious  intent,  is  equally  clear,  from  the  circum- 
stance of  the  prisoner's  having  fraudulently  made  these  falm  entries  with  a  view  to 
conceal  the  means  he  had  artfully  made  use  of  to  obtain  it."(/) 

By  the  cases  which  have  been  now  cited,  the  maxim  of  the  common  law,  already 
mentioned,  relating  to  the  fraudulent  conversion  by  a  servant  to  his  own  use  of  the 
goods  of  his  master,  appears  to  be  sufficiently  explained  and  established.  But  it 
should  be  observed  that  in  all  these  cases  it  was  considered  that  the  property  stolen 
was  sufficiently  received  into  the  possession  of  the  master  before  the  taking  by  the 
servant.  And  this  leads  to  the  consideration  of  a  material  distinction  respecting 
the  possession  of  the  master,  namely,  that  the  property  will  not  bo  considered  as 
Bofficiently  received  into  his  possession,  where  it  has  merely  been  delivered  to  the 
servant  for  the  master's  use.  Upon  which  subject  it  is  well  laid  down  that  "if  the 
servant  have  done  no  act  to  determine  his  original,  lawful,  and  exclusive  possession, 
as  by  depositing  the  goods  in  his  master's  house,  or  the  like,  although  to  many  pur- 
poses, and  as  against  third  persons,  this  is  in  law  a  receipt  of  the  goods  by  the 
master,  yet  it  has  been  rUled  otherwise  in  respect  of  the  servant  himself,  upon  a 

facts  of  this  case."  Assuming  the  forgery  to  have  been  committed  upon  paper  belonging 
to  the  directors,  of  which  there  was  some  evidence,  the  property  in  the  paper  would  have 
been  all  along  in  the  directors  ;  as  the  fraudulent  use  of  the  paper  by  the  prisoner  would 
not  have  altered  the  property,  and  the  rights  of  Messrs.  Qlyn  would  not  have  been 
different  on  this  sapposition  from  what  they  wonld  have  been  if  the  check  had  been 
genuine.  Bnt  supposing  the  check  to  have  been  forged  on  paper  not  belonging  to  the 
prosecutors,  when  Messrs.  Glynn  paid  the  check  they  paid  it  as  agents  for  the  directors, 
and  it  may  well  be  urged  that  they  purchased  the  paper  on  behalf  of  the  directors. 

(d)  The  jury  said  that  as  the  prisoner  had  the  check  he  had  a  right  to  pay  himself;  bdt 
Bayley,  J.,  before  whom  the  prisoner  was  tried,  told  them  that  this  was  matter  of  law. 
Their  opinion,  however,  was  stated  in  the  case,  MS.,  Bayley,  J. 

(e)  Ante,  p.  146. 

(/)  Hammon's  case,  2  Leach  1083 ;  s.  c,  4  Taunt.  304,  MS.,  Bailey,  J.,  and  R  &  R.  221. 
Lawrence,  J.,  who  was  absent,  doubted. 
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charge  of  larceny  at  oomnion  law,  in  coQyertiD|]^  such  goods  to  his  own  U8e."(^) 
The  ground  of  which  doctrine  appears  to  he  that  in  such  case  there  can  be  no 
tortious  taking  in  the  first  instance,  and  consequently  no  trespass :  and  we  have  seen 
that  without  a  trespass  there  can  be  no  larceny. (A) 

Upon  this  principle,  in  a  case  prior  to  the  15  Geo.  2.  c.  13,  s.  12,  where  it  appeared 
upon  an  indictment  for  stealing  East  India  bonds,  the  property  of  the  governor  and 
*4091  ^""P^^J  ^^  ^^^  Bank  of  ^England,  that  the  bonds  in  question,  having  been 
^^  taken  to  the  bank  for  the  purpose  of  being  deposited  there,  were  not  carried 
to  the  usual  place  for  such  deposits,  namely,  a  chest  in  the  cellar  of  the  bank,  but 
were  received  by  the  prisoner,  who  was  a  cashier  there,  and  placed  by  him  in  his 
own  desk,  it  was  ruled  that  the  prisoner  was  not  guilty  of  larceny  in  afterwards 
selling  the  bonds,  and  putting  the  money  into  his  own  pocket.  And  the  ground  of 
the  decision  appears  to  have  been  that  as  the  bonds  were  never  put  into  the  cellar 
in  the  usual  course,  the  governor  and  company  of  the  bank  had  no  possession  of 
them,  but  the  possession  remained  always  in  the  prisoner. (t) 

In  another  case  where  the  prisoner  was  indicted  for  stealing  a  half-crown  and 
three  shillings,  the  property  of  his  master,  the  same  principle  was  recognized.  The 
master  of  the  prisoner  was  a  confectioner;  and  the  prisoner  was  his  servant, 
employed  to  attend  the  shop.  The  master,  having  some  suspicion  that  the 
prisoner  had  occasionally  purloined  the  money  paid  by  persons  dealing  at  the 
shop,  procured  a  customer  to  come  there  on  pretence  of  buying  something,  having 
previously  given  to  such  customer  some  marked  silver  of  his  own.  The  customer 
accordingly  came  to  the  shop  in  the  absence  of  the  master,  and  bought  some  articles 
of  the  prisoner,  paying  for  them  with  the  marked  silver.  Soon  afterwards  the 
master  came  in  and  examined  the  till,  in  which  the  prisoner  ought  to  have  deposited 
the  silver  when^t  was  received ;  and  finding  only  some  of  the  marked  silver  there, 
he  procured  the  prisoner  to  be  immediately  apprehended  and  searched,  when  the 
rest  of  the  marked  money  was  found  upon  him.  The  jury  found  the  prisoner  guilty ; 
but,  upon  a  case  reserved,  the  judges  were  of  opinion  that  the  prisoner  was  not 
guilty  of  larceny,  but  only  of  a  breach  of  trust ;  the  money  never  having  been  put 
into  the  till,  and,  therefore,  not  having  been  in  the  possession  of  the  master,  as 
against  the  prisoner.(y) 

Both  these  cases  were  much  relied  upon,  iu  a  subsequent  cas0,  on  behalf  of  the 
prisoner,  a  banker's  clerk,  who  was  indicted  for  stealing  a  bank-note  of  the  value  of 
one  hundred  pounds,  the  property  of  the  bankers.  A  gentleman,  who  kept  cash 
with  the  bankers,  sent,  by  his  servant,  the  one  hundred  pound  bank-note  in  question, 
together  with  twenty-two  pounds  in  other  bank-notes,  and  fifteen  pouu'ls  in  money ; 
and  the  servant  delivered  the  whole  into  the  hands  of  the  prisoner.  The  prisoner, 
in  his  capacity  of  clerk  to  the  bankers,  was  authorized  to  receive  and  give  a  discharge 
for  the  same,  and  it  was  his  duty  to  put  the  money  received  into  a  till,  and  to  .place 
in  another  drawer  the  several  bank-notes,  which  he  might  receive  during  the  day, 
for  the  purpose  of  another  clerk  taking  down  and  entering  in  a  book  the  particular 
description  of  each  note.  The  prisoner  gave  an  acknowledgment  to  the  servant  of 
having  received  the  full  sum  of  one  hundred  and  thirty-seven  pounds,  and  put  the 
^4.0^1  ™^^^y  ^^^  ^^^  ^^^  >  ^^^  instead  of  placing  the  ^remaining  sum  of  one  hundred 
^  and  twenty-two  pounds,  which  he  received  ii>  bank-notes,  in  the  drawer, 
according  to  his  duty,  he  kept  back  the  one  hundred  pound  note  in  question,  and 
only  delivered  over  those  to  the  amount  of  twenty-two  pounds.  The  jury  found 
the  prisoner  guilty,  subject  to  the  opinion  of  the  judges,  whether  the  taking  could 
be  considered  as  felonious,  or  only  as  a  breach  of  trust?  When  the  case  came 
to  be  argued,  an  additional  fact  was  stated  and  admitted,  namely,  that  the  prisoner 
had  given  his  employers  security  to  account  for  what  he  received  and  against 

{ff)2  East  P.  C.  c.  16,  a.  16,  p.  568.  (h)  Ante,  p.  152. 

.  (t)  Waite's  case,  1  Leach  28;  2  East  P.  0.  c.  16,  s.  17,  p.  570,  Carter  and  DeDoison,  Js. 
Dennison,  J.,  said,  that  though  this  might  be  such  a  possession  io  the  bank  whereon  they 
might  maintain  a  civil  action,  yet  there  was  a  great  difference  between  such  a  possession 
and  a  possession  whereon  to  found  a  criminal  prosecution. 

{j)  Bull's  case,  Heath,  J.,  0.  B.,  Jan.  1797;  Hil.  Term,  1797,. cited  in  Bazeley'a  case,  2 
Leach  841 ;  2  East  P.  G.  c.  16,  s.  17,  p.  572. 
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cnjbezzIemeDts.  The  case  was  argued  at  considerable  length  before  nine  of  the 
judges,  who,  at  first,  entertained  some  doubt  on  the  case,  but  ultimately  agreed  that 
it  was  not  felony,  inasmuch  as  the  note  was  never  in  the  possession  of  the  bankers, 
distinct  from  the  possession  of  the  prisoner ;  but  that  it  would  have  beeen  otherwise 
if  the  prisoner  had  deposited  it  in  the  drawer  and  had  taken  it  aflerwards.(^) 

In  consequence  of  this  decision  (of  which,  however,  it  should  be  observed,  that  it 
was  perfectly  in  unison  with  the  due  administration  of  criminal  justice,  in  adopting 
the  merciful  construction  of  a  doubtful  point  of  law)  it  was  thought  necessary 
forthwith  to  make  some  provision  for  the  better  protection  of  masters  against  embez- 
zlements by  their  clerks  and  servants,  many  of  whom,  employed  in  commercial  trans- 
actions, are  unavoidably  entrusted  with  the  rt'ceipts  of  moneys  to  a  large  amount. 
The  39  Geo.  3,  c.  85,  was  accordingly  passed,  and  now  the  24  and  25  Vict.  c.  96, 
provides  for  the  punishment  of  such  embezzlements,  and  wUl  be  considered  in  the 
succeeding  chapter. 

Upon  an  indictment  for  embezzling  money  the  property  of  the  public  officer  of 
the  Stamford,  Spalding,  and  Boston  Banking  Company,  it  appeared  that  the  prisoner 
was  employed  by  the  bank  to  conduct  an  office  at  Wainfleet,  in  connection  with  the 
Boston  branch  of  the  said  bank.  He  was  paid  a  salary  of  £150  a  yes^r,  for  which 
he  was  bound  to  provide  a  place  for  carrying  on  the  bos  ness,  and  the  office  so  pro- 
vided was  in  his  own  house,  in  which  he  carried  on  the  business  of  a  wine  and  spirit 
merchant.  The  office  was  fitted  up  at  the  expense  of  the  bank,  and  there  was  in 
it  an  iron  box  or  safe  provided  by  and  the  property  of  the  bank,  into  which  it  was 
the  prisoner's  duty  to  put  any  money  received  during  the  day,  and  which  had  not 
been  required  for  the  purposes  of  the  bank.  There  were  duplicate  keys  of  this 
safe,  and  one  of  them  was  kept  in  the  safe  at  Boston,  under  the  control  of  the 
manager  there.  It  was  the  duty  of  the  prisoner  to  receive  money  from  customers, 
to  he  put  to  their  account  with  the  Boston  branch,  and  to  pay  checks  drawn  upon 
the  Boston  branch.  He  furnished  every  Monday  to  the  manager  of  the  Boston 
branch  a  return  of  his  transactions  during  the  week,  showing  the  money  received 
from  customers  and  the  money  paid  out,  and  containing  a  statement  of  the  balance 
remaining  in  his  hands.  Besides  the  money  received  from  customers,  he  received 
money  from  the  Boston  branch  from  time  to  time  when  he  required  it,  for  the 
purpose  of  carrying  on  the  business  at  Wainfleet.  On  the  12th  of  8eptember,  1857, 
the  public  officer  of  the  bank  and  the  manager  of  the  ^Boston  branch  called  on  r^c^n^ 
the  prisoner  to  examine  the  cash  in  hand,  when  he  said  he  was  sorry  he  was  *- 
about  £3000  short  in  his  cash.  He  handed  over  all  the  cash  he  said  was  lefl, 
amounting  to  £755  10s.,  which  he  took  from  a  drawer  in  the  counter  in  his  office, 
not  from  the  safe.  The  drawer  was  a  convenient  place  for  the  deposit  of  the  money 
fur  hanking  purposes  during  the  day.  The  prisoner  then  made  up  the  account  to 
that  date,  showing  a  deficiency  of  £3021  ds.  9d,  When  before  the  magistrate  the 
prisoner  made  the  following  statement : — ^'  I  admit  that  I  have  taken  the  amount  of 
money  which  appears  in  my  weekly  return  dated  September  12,  1857,  and  entered 
as  a  deficiency  of  £3021  9«.  9d,**  Crompton,  J.,  directed  the  jury  to  find  the 
prisoner  guilty,  '^  if  they  were  satisfied  that  any  part  of  the  sum  admitted  to  have 
been  misappropriated  had  at  any  time  been  taken  from  the  money  sent  by  the  Boston 
branch  to  the  prisoner,  or  from  money  which,  having  been  received  from  customers, 
had,  before  such  taking  been  placed  in  the  safe.''  The  jury  found  the  prisoner 
guilty  of  having  stolen  some  money  which,  before  such  stealing,  had  been  placed  in 
the  safe ;  and,  upon  a  case  reserved  upon  the  question,  whether  the  facts  furnished 
sufficient  evidence  of  a  larceny,  it  waa  contented — 1.  That  there  was  no  evidence 
that  any  part  of  the  money  misappropriated  had  ever  been  in  the  safe.  2.  The 
safe  was  in  the  prisoner's  own  possession,  for  he  had  the  exclusive  possession  of  the 
premises.  3.  The  finding  of  the  jury,  that  the  prisoner  had  stolen  ^*  same  money," 
was  not  sufficiently  specific.  But  it  was  held — 1.  That  there  was  evidence  to  show 
that  the  prisoner  had  taken  money  from  the  safe,  which,  having  been  received  from 
customers  of  the  bank,  had  been  placed  by  him  in  that  safe ;  for  it  was  his  duty, 

(A)  Bazeley's  case,  2  Leach  835;  2  East  P.  G.  c.  16,  s.  17,  p.  571.  See  also  Rex  v. 
Salieoa,  R.  k  H.  C.  0.  R.  128,  and  Rex  v.  Hawtia,  7  C.  &  P.  281  (32  E.  G.  L.  R.),po«<, 
p.  447. 
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when  niprbt  came,  to  place  the  money  in  the  safe,  and  he  mnst  be  assumed  to  have 
done  that  which  it  was  his  duty  to  do.  2.  When  the  money  was  placed  in  that 
safe,  which  was  furnished  by  the  employers,  and  of  which  they  had  a  duplicate  key, 
the  exclusive  possession  of  the  prisoner  was  determined.  3.  The  finding  of  tho  jury 
was  sufficient,  for  it  showed  that  at  least  the  prisoner  stole  one  farthing.(f) 

On  an  indictment  for  stealing  twenty  stones'  weight  of  sharps,  it  appeared  that 
the  prisoner  was  foreman  of  certain  millers,  and  superintended  the  business  by  selling 
for  them,  on  eredit  or  for  ready  money,  fiour,  sharps,  &c.,  and  he  was  furnished 
with  a  printed  double  check-book  and  a  cash-book,  the  former  for  entries  to  contain 
the  name  of  the  purchaser,  the  quantity  purchased,  and  the  price  charged,  a  copy 
of  which  it  was  his  duty  to  deliver  with  the  goods  to  the  purchaser  at  the  time  of 
the  sale,  retaining  the  counterfoil  in  the  book  for  the  inspection  of  his  masters  on 
settling  his  weekly  account ;  and  the  cash-book  to  contain  an  entry  and  account  of 
the  receipts  and  payments  by  the  prisoner.  A  settlement  of  the  accounts  took  place 
every  Saturday,  when  the  books  were  produced,  examined,  and  the  balance  paid 
over.  Mrs.  Moss,  on  the  20th  of  May,  gave  the  prisoner  an  order  for  eight  stones 
of  sharps,  which  were  delivered  the  same  day  by  Cook,  the  prosecutors*  wagoner, 
i^AcxK-i  without  a  check.  Cook  having  asked  the  prisoner  for  feuch  check,  and  being 
-•  answered  that  the  prisoner  ♦would  take  the  check  himself,  and  that  Mrs. 
Moss  would  pay  him ;  and  the  price,  eight  shillings,  was  paid  by  Mrs.  Moss  to  the 
prisoner  the  next  Saturday.  On  the  24th  of  May,  Mrs.  Moss  gave  the  prisoner 
another  order  for  twelve  stones  of  sharps,  which  were  delivered  on  the  same  day, 
and  paid  for  the  next  Saturday  by  Mrs  Moss  to  the  prisoner.  On  each  occasion 
the  sharps  were  weighed  by  the  prisoner  in  Cook's  presence,  placed  in  the  prose- 
cutors' sacks,  and,  on  the  first  occasion,  Cook  took  them  to  Mrs.  Moss's  house,  and, 
on  the  second,  the  prisoner  and  Cook  took  them  to  Mrs.  Moss's  house.  The  pri- 
soner delivered  checks' to  Moss  on  each  day  of  the  delivery,  and  gave  a  receipt  on 
payment  at  the  foot  of  the  check ;  but  the  checks,  though  belonging  to  the  prose- 
cutors, were  not  taken  from  the  regular  check-book  in  use.  There  was  no  entry 
either  in  the  check  or  cash-book  of  the-  sale  of  the  sharps  or  payment  of  the  money  j 
and,  upon  a  case  reserved,  Pollock,  C.  B.,  delivered  judgment:  "In  this  case  the 
prisoner,  instead  of  being  indicted  for  embezzling  the  money  received  by  him  for 
the  goods' delivered  to  a  customer  upon  that  customer's  orders,  was  indict.ed  for 
stealing  the  goods.  He  neglected  to  make  entries  of  the  sale  in  the  books,  which  it 
was  his  duty  to  make,  and  by  omitting  to  give  his  masters  credit  for  the  proceeds  of 
the  sale,  he  concealed  the  sale  from  his  masters.  The  court  are  of  opinion  that,  as 
the  goods  were  actually  sold,  though  the  prisoner  appropriated  the  money,  he  could 
not  be  indicted  for  stealing  the  goods ;  as  between  the  buyer  and  the  prisoner's  mas- 
ters there  was  an  actual  sale ;  and  what  the  prisoner  did  which  was  objectionable 
was,  not  the  selling  the  goods,  but  appropriating  the  money  instead  of  making  the 
proper  entries  and  handing  it  over  to  his  masters ;  and  the  court  are  of  opinion 
that,  in  so  doing,  he  was  not  guilty  of  stealing  the  goods,  although  he  was  no  doubt 
guilty  of  embezzling  the  price."(wi) 

The  prisoner,  who  was  indicted  for  stealing  a  pair  of  trowsers,  was  shopman  of  a 
tailor,  and  it  was  his  duty  to  sell  his  master's  goods  at  the  price  marked  on  them, 
and  he  had  no  authority  to  take  less.  He  sold  the  trowsers  for  ten  shillings  instead 
of  fifteen  shillings,  at  which  they  were  ticketed,  and  kept  the  money ;  and  it  was 
held  that  he  was  not  guilty  of  larceny. (7i) 

Roberts  and  Jackson  were  indicted  for  stealing  hay.     Roberts  was  the  servant  of 

(l)  Reg  V.  Wright,  D.  ft  B.  431. 

(m)  Reg.  V.  Betts,  Bell  G.  G.  90.  As  the  sharps  were  ordered  by  a  easterner,  and  de- 
livered in  pursuance  of  that  order,  and  according  to  the  authority  vested  in  the  prisoner, 
there  was  no  trespass  committed  by  the  prisoner  in  the  delivery,  and  therefore  this  deci- 
sion is  clearly  right. 

(n)  Reg.  V.  Brackett,  4  Cox  0.  G.  274.  The  Common  Serjeant,  after  consulting  Wight- 
man,  J.  This  decision  seems  erroneous.  The  prisoner  had  no  more  authority  to  sell  as 
he  did,  than  to  sell  an  article  he  was  forbidden  to  sell,  and  he  was  guilty  of  a  trespass  in 
removing  the  trowsers  contrary  to  his  authority,  and  the  retention  of  the  price  pro?ed 
that  he  intended  absolutely  to  deprive  his  master  of  the  property  in  the  trowsers  at  the 
time  be  sold  them.     See  Reg.  v.  Wilson,  9  C.  ft  P.  27  (32  E.  C.  L.  R.),/7o«t,  p.  452. 
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a  farmer,  and  was  sent  on  a  journey  with  a  wagon  and '  horses,  and  the  hay  was 
placed  ia  the  wagon,  by  direction  of  the  farmer,  for  the  use  of  the  horses.  The 
farmer  had  lost  hay  before,  and  on  this  occasion  caused  it  to  be  marked.  When 
Roberts  had  gone  about  four  miles,  Jackson  was  seen  going  towards  Roberts*  with  a 
cart,  in  which  the  hay  was  subsequently  found.  It  was  contended  that  the  stealing 
by  Roberts  was  at  the  time  the  hay  was  placed  in  the  cart,  and  therefore  Jackson 
was  a  receiver;  *but  Patteson,  J.,  held  that  the  act  of  stealing  was  the  de-  r+^A^ 
livery  of  the  hay  to  Jackson  (o)  .  *- 

A  count  charged  the  prisoner  with  embezzling  twenty  shillini'S,  and  it  appeared 
that  the  prisoner  was  a  clerk  of  the  prosecutor,  and  his  business  was  to  attend  cer- 
tain markets  for  the  purpose  of  buying  skins  and  other  things  for  his  master,  for 
which  it  was  his  duty  to  pay  ready  money.  Before  going  to  market,  the  prosecutor 
was  in  the  habit  of  giving  the  prisoner  either  money  or  a  check  on  his  bankers  to 
defray  the  expenses  of  the  day,  and  it  wiis  the  prboner's  duty  either  to  deliver 
what  goods  he  had  purchased,  and  to  account  for  the  money  so  received  the  same 
evening  or  the  next  morning,  in  a  book  kept  for  that  purpose.  On  the  8th  of  Octo- 
ber, 1852,  the  prisoner  having  an  admitted  balance  of  cash  belonging  to  the  prose- 
cutor in^is  hands  of  £11  11«.  Irf.,  received  a  check  for  £10  from  the  prosecutor 
to  expend  in  the  course  of  his  employment,  which  check  was  cashed  by  the  pri- 
soner.    The  prisoner  entered  in  his  book, 

'^  Richard,  5  sheep,  4« £1," 

and  debited  the  prosecutor  with  this  payment  to  Richard,  and  with  several  other 
sums  paid  to  different  butchers,  amounting  to  £13  Ss.  4r/.;  he  had  not,  however^ 
paid  Richard  any  n.oney,  but  had  agreed  to  pay  him  for  the  skins  at  the  end  of  the 
quarter.(^)  In  consequence  of  the  prisoner  being  back  in  his  accounts,  he  was  to 
receive  no  salary  from  the  previous  Lady-day.  It  was  objected  that  the  case  neither 
amounted  to  embezzlement  nor  larceny ;  but  the  sessions  held  that  it  amounted  to 
larceny,  and,  under  their  direction,  the  jury  found  the  prisoner  guilty  of  larceny  as 
a  servant,  but  not  of  embezzlement;  and,  upon  a  case  reserved,  the  conviction  was 
held  WTong.(j)  So  where  on  an  indictment  for  larceny  as  a  servant,  it  appeared 
that  the  prisoner  was  bailiff  to  the  prosecutor,  and  it  was  his  duty  to  receive  and 
make  payments  on  his  behalf,  and  an  account  of  these  receipts  and  payments  was 
kept  in  a  book  in  the  prisoner's  custody,  which  was  examined  by  the  prosecutor  at 
intervals,  and  in  this  book  were  several  entries  of  payments  made  to  workmen  in  the 
employ  of  the  prosecutor,  five  of  which  were  proved  to  be  4.s-.  and  two  others  3«. 
Qd.  more  than  had  in  fact  been  paid ;  and,  upon  examining  the  account,  it  appeared 
that  there  was  a  balance  of  £2  due  to  the  prisoner,  which  the  prosecutor  paid  him. 
It  was  objected,  that  the  offence  was  neither  larceny  nor  embezzlement;  the  r-iHAtij 
spssions,  however,  held  *that  the  deduction  of  the  several  sums  of  4«.  and  ^ 
3«.  Qd.  amounted  to  larceny ;  but,  upon  a  case  reserved,  it  was  urged  that  there  was 
no  evidence  that  the  prisoner  received  any  money  from  his  master  except  the  £2. 
Maule,  J.,  ^'  For  aught  that  appears,  the  payments  may  all  have  been  out  of  his  own 
money."     Wightman,  J.,  **  Ttie  evidence  is,  that  he  entered  the  money  as  paid 

(o)  Reg.  V.  Roberts,  3  Cox  C.  C.  74.  The  direction  of  the  master  to  put  the  hay  in  the 
wagon,  prevented  the  putting  it  there  from  being  a  trespass. 

{p)  Two  precisely  similar  transactions,  which  formed  the  subject  of  two  other  counts, 
took  place  on  the  1 3th  and  20th  of  October. 

(?)  Reg-  V-  Goodenough,  Dears.  C.  C.  210.  There  was  no  argument,  and  no  ground  is 
stated  for  the  decision;  but  the  decision  is  clearly  right;  for  the  only  evidence  against 
the  prisoner  was  a  false  entry,  and  the  only  thing  received  from  the  prosecutor,  on  the 
occasion  in  question,  was  a  check,  and  that  had  been  cashed,  and  there  was  no  evidence 
that  any  part  of  the  balance  in  his  hands  had  ever  been  money  in  the  hands  of  the  prose- 
cutor. Now,  the  marginal  note  is,  ''The  evidence  showed  that  the  prisoner  received  at 
different  times  several  numt  of  money  from  the  prosecutor  for  the  purpose  of  purchasing 
skins.  The  prisoner  obtained  the  skins  on  credit,  and  applied  the  money  to  his  own  use," 
kc. ;  held,  that  the  conviction  for  larceny  was  wrong.  This  is  a  clear  misstatement  of 
the  facts;  and,  if  the  facts  were  as  stated  in  the  marginal  note,  it  is  clear  the  case  would 
have  been  larceny ;  nor  must  it  be  assumed  that  the  case  amounted  to  embezzlement ;  for 
the  court  came  to  no  decision  on  that  point,  and  it  should  seem  that  the  case  failed  both 
as  to  embezzlement  and  larceny,  for  want  of  evidence  to  prove  what  money  the  prisoner 
misappropriated  an(}  whence  he  received  it. 
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which  he  had  not  paid."  Jervis,  C.  J.,  ^'  And  that  he  did  so  for  the  purpose  of 
obtaining  thereby  a  portion  of  the  sum  of  £2.  We  are  all  of  opinion  that  the  of- 
fence of  which  the  prisoner  was  guilty  was  not  larceny,  whatever  else  it  may  have 
been;'(r) 

Upon  an  indictment  for  larceny,  it  appeared  that  the  prisoner,  being  in  the  employ 
of  the  prosecutors,  had  been  from  time  to  time  entrusted  by  ihem  with  money  for 
the  purpose  of  paying  the  wages  of  their  work-people,  and  it  was  his  duty  to  keep  an 
account  in  a  book  of  the  moneys  which  he  so  disbursed.  This  book  was  produced 
at  the  trial,  and  it  was  proved  to  contain  three  entries  made  by  the  prisoner,  in  each 
of  which  he  had  charged  his  employers  with  more  money  than  he  had  paid  on  their 
account.  The  book  had  been  balanced  by  the  prisoner ;  but  there  was  no  evidence 
that  he  had  actually  accounted  with  his  employers.  Wightman,  J.,  stopped  the 
case.  The  question  here  is,  did  the  prisoner  in  fact  deliver  this  account  to  his  em- 
ployers? True  it  is  that  here  are  certain  entries,  made  by  the  prisoner,  which  are 
incorrect;  but  they  are  entries  which  perhaps  he  never  intended  to  deliver,  or,  if  he 
did  deliver  them,  to  deliver  them  with  explanations.  But  this  was  no  accounting ; 
and  there  must  in  this  case  have  been  an  accounting  in  order  to  fix  the  prisoner  with 
lai*ceny."(«)  ' 

On  an  indictment  for  larceny  of  divers  quantities  of  yarn  against  the  prisoner 
and  Gr.,  it  appeared  that  0.  was  foreman  of  the  prosecutor,  who  was  a  canvass  manu- 
facturer, and  6.  had  no  authority  to  sell  any  yarn,  but  only  to  give  it  out  for  the 
purpose  of  being  worked  up  into  canvass  at  the  manufactory.  The  prisoner  had  on 
two  occasions  sent  his  servant  to  the  prosecutor*s  warehouse  for  yam,  and  on  the 
former  of  these  occasions  G.  had  delivered  with  the  yarn  an  invoice  made  out  in  the 
prosecutor's  name.  On  the  latter  occasion  the  prisoner  sent  two  of  his  men  to  get 
yam,  and  they  found  the  prisoner  and  G.  at  the  warehouse,  and  they  carried  away, 
in  the  presence  of  the  prisoner  and  G.,  certain  parcels  of  yarn,  which  were  pointed 
out  to  them  as  the  yarn  they  were  to  take  to  the  prisoner's  premises.  No  invoice 
was  shown  to  have  passed  on  this  occasion,  and  it  did  not  appear  whether  the  pri- 
soner was  or  was  not  aware  that  G.  had  no  authority  to  sell ;  but  when  the  prisoner 
was  charged  with  having  been  concerned  with  G.  in  the  above  transactions,  he  pro- 
duced the  invoice  G.  had  given  him  on  the  first  occasion,  and  stated  that,  except  on 
that  occasion,  he  had  had  no  dealings  with  him ;  and  Coltman,  J.,  told  the  jury  that 
if  the  prisoner  knew  that,  in  the  transaction  in  question,  G.  was  in  fact  committing 
a  felony,  he  as  well  as  G.  was  guilty  of  a  felony,  and  that,  therefore,  the  question 
*iinA1  ^^'  them  to  consider  was,  whether  at  *the  time  of  the  pretended  sale  by  G., 
-'  the  prisoner  did  or  did  not  know  that  G.  was  exceeding  his  authority,  and 
defrauding  his  employers.  Had  the  transaction  been  accompanied  by  an  invoice,  as 
it  was  on  the  former  occasion,  it  would  have  been  much  less  suspicious ;  because  the 
fact  of  an  invoice  being  given  might  easily  have  misled  the  prisoner,  supposing  him 
to  have  been  ignorant  of  G.*s  real  authority.  But  the  absence  of  an  invoice  altered 
the  case  materially.  It  is  a  suspicious  circumhtance  for  any  one  to  buy  goods  to  a 
considerable  amount  from  the  servapt  of  a  tradesman,  without  having  an  invoice  in 
the  regular  way ;  and  where  we  find,  as  in  this  case,  that  the  transaction  is  after- 
wards denied,  this  suspicion  is  increased. "(^) 

On  an  indictment  for  larceny  as  a  servant,  it  appeared  that  the  prisoner  lived  in 
the  house  of  the  prosecutor,  and  acted  as  a  nurse  to  his  sick  daughter,  and  had 
board  and  lodging  in  the  house,  but  no  wages,  the  wife  of  the  prosecutor  occasion- 
ally making  her  presents  of  money  as  a  reward  for  her  services.  While  the  prisoner 
was  80  residing,  the  wife  of  the  prosecutor  gave  her  the  money  charged  to  have  been 
stolen  to  pay  a  coal  bill,  but  instead  of  doing  so  the  prisoner  kept  the  money,  and 
brought  back  the  bill  with  a  forged  receipt  upon  it,  and  four  shillings  and  sixpence 
as  change.  And  Coleridge,  J.,  held  that  the  prisoner  was  not  the  servant  of  the 
prosecutor,  but  that  there  was  evidence  of  the  larceny.(M) 

(r)  Reg.  V,  Greeo,  Dears.  G.  C.  323.  The  prisoner  might  hare  been  indicted  for  obtain- 
ing the  £2  by  false  pretences;  see  Witchell's  case,/io«/,  False  Pretences,  p.  625. 

[a)  Reg.  V.  Butler,  2  C  &  K.  340  (61  E.  G.  L.  R^. 

(t)  Reg.  V,  Hornby,  1  G.  &  K.  305  (47  E.  G.  L.  R.).  The  marginal  note  to  this  case  in 
the  report  is  erroneous 

(tf)  Reg.  V.  Smith,  iC.kK,  423  (47  E.  0.  L,  R.). 
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In  order  to  bring  a  prisoner  within  the  7  &  8  Geo.  4,  c.  29,  s.  46,  it  must  be 
proved  that  he  was  the  servant  of  the  prosecutor.  Upon  an  indictment  charging 
the  prisoner  as  the  servant  of  the  prosecutrix  with  stealing  her  purse  containing 
forty  sovereigns,  it  appeared  that  the  prisoner  was  the  driver  of  a  glass  coach,  which 
had.  been  hired  by  the  day  by  the  prosecutrix,  and  that  he  stole  her  purse  from  the 
coach :  and  it  was  held  that  the  relation  of  mistress  and  servant  did  not  exist  be- 
tween the  prosecutrix  and  the  prisoner,  and  that  he  could  only  be  convicted  of 
simple  larceny,  (v) 

Although  it  was  doubted  whether  a  person  could  be  the  servant  of  several  persons 
at  the  same  time,  it  is  now  settled  that  he  may.(ti7) 

It  has  also  been  doubted  whether  the  7  &  B  Geo.  4,  c.  29,  s.  46,  applied  to  larceny 
by  a  clerk  employed  in  a  public  office  under  the  crown.  The  prisoner,  who  was  in- 
dicted as  a  clerk  to  the  queen  for  stealing  her  money,  and  also  for  embezzlement 
under  the  2  Wm.  4,  c.  4,  was  the  first  clerk  to  the  collector  of  customs  at  the  port 
of  Falmouth,  and  as  6uch  it  was  his  duty  to  receive  and  place  in  the  collector's  box 
each  day  moneys  received  in  payment  of  customs ;  the  facts  were  clear  to  prove 
that  he  had  taken  money  out  of  the  box.  The  prisoner  was  appointed  by  the  com- 
missiocers  of  customs  under  the  3  &  4  Wm.  4,  c.  51.  It  was  objected  that  the 
7  &  8  Geo.  4,  c.  29,  s.  46,  did  not  extend  to  public  servants.  Coleridge,  J.,  ^^  The 
great  doubt  I  have  had  is,  whether  or  no  the  7  &  8  Geo.  4,  c.  29,  s.  46  was  meant  to 
include  public  servants  of  the  crown  such  as  the  prisoner.  It  would  seem  intended  to 
^protect  private  dealings  of  the  subjects  only  against  their  clerks  and  servants,  ri^Ar^^ 
and  the  terms  of  the  2  Wm.  4,  c.  4,  seem  to  confirm  this  view  of  it,  by  spe-  '• 
cially  providing  for  such  a  case  as  this.''(x) 

An  indictment,  which  allies  that  the  prisoner,  being  the  servant  of  the  prose- 
cutor, on  a  certain  day  and  year,  stole  his  property,  is  sufficient.  An  indictment 
charged  that  Maiy  Somerton,  on  the  1st  of  March,  1827,  '^  being  then  and  there  the 
servant  of  J.  Hellier "  on  the  same  day  and  year,  one  ring  of  the  said  J.  H.  did 
steal;  and  it  was  objected,  first,  that  there  was  no  positive  averment  that  the  pri- 
soner was  the  servant  of  J.  H. }  2dly,  that  it  was  not  sufficiently  averred  that  she 
was  his  servant  at  the  time  she  stole  the  goods ;  but  it  was  held,  1st,  that  *'  being 
the  servant  of  J.  H.,"  was  a  description  of  the  person  of  M.  S.,  and  that  that  was  a 
sufficient  allegation  that  she  bore  that  character ;  2dly,  that  reading  and  understand- 
ing the  language  used  in  the  indictment  as  the  rest  of  mankind  would  understand 
th^  same  language,  if  it  were  used  in  other  instruments,  there  could  be  no  doubt 
that  it  imported  that  M.  S.  was  the  servant  of  J.  H.  at  the  time  she  stole  the 
property.(y) 

An  indictment  alleged  that  the  prisoner  was  the  servant  of  Edward  Sanders,  and 
whilst  such  servant  stole  the  money  of  the  said  E.  Sanders,  his  master ;  E.  Sanders 
was  the  agent  of  Mrs.  Sanders,  and  the  prisoner  was  her  servant,  and  the  money 
was  in  the  possession  of  E.  Sanders  as  her  agent  at  the  time  it  was  taken.  It  was 
objected  that  the  prisoner  could  not  be  convicted  either  of  larceny  as  a  servant  or  of 
larceny ;  but  the  sessions  held  that  the  averment  of  the  prisoner  being  the  servant 
of  E.  Sanders  might  be  rejected  as  surplusage,  and  that  he  had  a  special  property  in 
the  money;  and,  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right. 
Proof  of  the  allegation  in  the  indictment  that  the  prisoner  was  the  servant  of  E. 
Sanders,  would  only  be  necessary  for  the  purpose  of  convicting  the  prisoner  of  the 
compound  offence ;  but  it  was  quite  unnecessary  to  support  the  charge  of  simple 
larceny.  E.  Sanders  had  a  special  property  in  the  money  as  agent  of  Mrs.  Sanders, 
and  therefore  the  property  was  well  laid  in  h\m.(z) 

(v)  Reg.  V.  Haydon,  7  C.  &  P.  445  (32  E.  C.  L.  R.),  Patteson,  J.,  and  Garney,  B.  See 
Quarmaa  v.  Burnett,  6  M.  &  W.  499. 

(»j  Parke,  B  ,  in  Reg.  r.  Goodbody,  8  0.  &  P.  665  (34  E.  C.  L.  R.)j  Reg.  v.  Batty,  2  M. 
C.  C.  R.  257,  jPM/,  p.  418. 

{x)  Reg.  V.  Lovell,  2  M.  &  Rob.  236.  The  prisoner  was  convicted  on  the  connts  for  em- 
bezaUment,  so  that  it  became  unnecessary  to  decide  this  point. 

(y)  Rex  V.  Somerton,  7  B.  &  G.  463  (14  E.  C.  L.  R.).  The  indictment  was  on  the  3  Geo. 
4,  c.  38,  8.  2.  See  Reg.  v.  Page,  9  C.  &  P.  756  (38  B.  C.  L.  R.),  anU,  vol.  1,  p.  132  ;  Re^! 
V,  SiWeraldes,  3  Q.  B.  406  (43  B.  0.  L.  R.). 

(z)  Reg.  V.  Jennings,  D.  k  B.  447. 
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"  As  to  larceny  by  clerks  or  aervanto,"  by  the  24  &  25  Vict.  c.  9*6,  s.  67,  "  who- 
soever, being  a  clerk  or  servant,  or  being  employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  shall  steal  any  chattel,  money,  or  valuable  security  belonging 
to  or  in  the  possession  or  power  of  his  master  or  employer,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping."(a) 

*4.101       *^y  ®^^*  ^^'C^)  principals  in  the  second  degree,  and  accessories  before 
^  the  fact,  are  punishable  in  the  same  manner  as  principals  in  the  first  degree, 
and  accessories  afler  the  fact  (except  receivers)  are  liable  to  imprisonment  for  any 
term  not  exceeding  two  years. (c) 

Upon  the  trial  of  any  indictment  for  any  offence  in  this  chapter  the  jury  may, 
under  the  14  &  15  Vict.  c.  100,  s.  9(rf),  convict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and,  thereupon,  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt. 

Where  a  count  charged  the  prisoner  with  an  attempt  to  steal  45  lbs.  of  meat  of 
A.  Cheeseman,  it  appeared  that  Cheeseman  was  the  contractor  who  supplied  meat 
to  a  camp,  and  the  course  of  business  was  for  him  each  morning  to  send  by  his  ser- 
vants meat  to  the  quartermaster-scrjeants  at  the  camp,  and  a  soldier  from  each  mess 
attended.  The  quartermaster-scrjeant  had  his  own  scales  and  weights,  and  with 
these  he  and  Cheesen)an*s  servant  together  weighed  out  to  each  soldier  in  attend- 
ance the  proper  quantity  of  meat  for  each  mess.  The  amount  of  the  whole  thus 
delivered  was  credited  to  Cheeseman  afi  supplied  to  the  Queen,  and  the  surplus  of 
the  meat  remaining  after  all  the  messes  had  been  supplied  was  taken  away  by  his 
servants  on  his  account;  the  prisoner,  his  servant,  came  one  day  in  charge  of  the 
meat,  and  he  and  the  quartermaster -Serjeant  proceeded  to  weigh  out  the  meat  to  the 
different  messmen  with  the  quarter uiaster-serjeant's  weights,  the  prisoner  putting  the 
weights  in  the  scale.  Before  the  weighing  was  complete,  one  of  the  messmen 
brought  back  his  portion,  with  a  complaint  that  it  was  short  weight.  He  was 
desired  to  wait,  and  the  weighing  proceeded  till  thirty-four  messes  were  weighed, 
which  were  supposed  to  be  in  the  whole  51 2 i  lbs. ;  about  60  lbs.  of  meat  remained 
over,  which  in  the  course  of  business  would  have  been  removed  by  Cheeseman's 
man.  It  was  discovered,  on  investigating  the  complaint,  that  the  14  lb.  weight  of 
the  quartermaster-scrjeant  had  been  removed,  and  concealed  under  a  bench,  and  a 
false  14  lb.  weight  had  been  substituted  for  it,  and  used  in  weighing  the  thirty-four 
messes,  and  all  the  messes  being  re-weighed,  it  was  found  that  the  weight  delivered 
was  46H  lbs.,  instead  of  512^  lbs.,  as  in  the  first  weighing  it  appeared  to  be ;  and 
after  the  true  weight  was  supplied  to  the  different  messes,  the  surplus  was  about  15 
lbs.  instead  of  60  lbs.,  as  it  had  appeared  to  be.  The  prisoner  absconded  on  the 
commencement  of  the  investigation.  It  was  objected  that  there  was  no  overt  act  so 
proximately  connected  with  an  attempt  to  steal  as  to  justify  a  conviction;  but  the 
case  was  left  to  the  jury,  who  found  that  the  prisoner  fraudulently  substituted  the 
false  for  the  true  weight  with  intent  to  cheat ;  that  his  intention  was  to  steal  the  dif- 
*4.1 11  ^^^^^^  between  the  just  surplus  for  which  he  would  have  to  accuunt  to  his 
•^  master  and  the  apparent  surplus  ^remaining  afler  the  false  weighin;r,  and 
that  nothing  remained  to  be  done,  on  his  part,  to  complete  his  scheme,  except  to 
carry  away  and  dispose  of  the  meat,  which  he  would  have  done  if  the  fraud  had  not 
been  detected ;  and,  upon  a  case  reserved,  it  was  urged  that  nothing  was  done  by 
the  prisoner  with  reference  to  stealing  the  meat ;  all  that  hie  did  was  to  put  a  false 

(a)  This  clause  is  taken  from  the  *t  k  6  Geo  4,  c.  29,  a.  46y  and  the  9  Ge«L  4,  c.  55,  a. 
39  (L).  The  words  initalics  are  taken  from  the  next  section  in  each*  of  tho«e  Acts;  and 
their  iosertioQ  makes  this  clause  and  the  next  coextensive  as  to  the  persons  to  vbom  ther 
apply.  The  word  "employer"  is  taken  from  the  9  Geo.  4,  c.  55,  s  39  (I.):  as  to  hard 
labor,  kc.y  see  antgy  p.  67;  as  to  offences  on  the  sea,  see  sec.  116,  ante  p.  331.  The  Act 
does  not  extend  to  Scotland. 

{b)  Ante,  p.  67. 

(c)  As  to  proceedings  against  accessories,  see  vol.  1,  p.  67. 

(d)  Ante,  to).  1,  p.  1. 
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weight  into  the  scale ;  but  that  act  was  too  remote.  Secondly,  that  the  property  in  the 
meat  as  soon  as  it  was  put  in  the  scale  became  the  property  of  the  Queen.  But  it  was 
held  that  the  oonyiction  was  right.  If  the  prisoner  had  actually  moved  away  with 
any  part  of  the  meat  the  larceny  would  have  been  complete.  The  meat  was  in  the 
prisoner's  custody  and  under  his  control.  He  had  almost  the  manual  comprehension 
of  it,  and  had  all  but  begun  the  asportation.  The  preparation  of  the  false  weight, 
the  placing  it  in  the  scale,  and  the  keeping  back  the  surplus  meat,  were  several  overt 
acts,  which  brought  the  attempt  close  to  completion ;  and  if  the  actual  transaction 
has  commenced,  which  would  have  ended  in  the  offence  if  not  interrupted,  there  is 
clearly  an  attempt  to  commit  the  offence.  As  to  the  second  point,  the  property  was 
in  the  vendor  until  it  passed  out  of  him  to  the  vendee  by  delLvery.(^) 


♦CHAPTER  THE  NINETEENTH.  [*412 

OF  EMBEZZLEMENT  BY  CLERKS  AND  SERVANTS. 

Bt  the  24  &  25  Vict.  c.  96,  s.  68,(a)  "  whosoever,  being  a  clerk  or  servant,  or 
being  employed  for  the  purpose 'or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudu- 
lently embezzle  any  chattel,  money,  or  valuable  security,  which  .shall  be  delivered  to 
or  received  or  taken  into  possession  by  him  for  or  in  the  name  or  on  the  account  of 
his  master  or  employer,  or  any  part  thereof,  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  employer,  although  such  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such  master  or  employer  otherwise 
than  by  the  actual  possession  of  his  clerk,  servant,  or  other  person  so  employed,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years, — or  to  be  impriBoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping.'' (6) 

The  words  of  the  former  enactments  were,  *^  shall  hy  virtue  of  such  employment^ 
receive  or  take  into  his  possession  any  chattel,  &c.,  for  or  in  the  name  or  on  the 
account  of  his  master."  In  the  present  clause  the  words  ^^by  virtue  of  such  employ- 
ment'' are  advisedly  omitted  in  order  to  enlarge  the  enactment,  and  get  rid  of  the 
decisions  on  the  former  enactments.  The  clause  is  so  framed  as  to  include  every 
ease  where  any  chattel,  &c.,  is'  delivered  to,  received,  or  taken  possession  of  by  the 
clerk  or  servant  for  or  in  the  name  or  on  account  of  the  master.  If  therefore  a  man 
pay  a  servant  money  for  his  master,  the  case  will  be  within  the  statute,  though  it  was 
neither  his  duty  to  receive  it,  nor  had  he  authority  to  do  so;  and  it  is  perfectly  just 
that  it  should  be  so ;  for  if  my  servant  receive  a  thing,  which  is  delivered  to  him 
for  me,  his  possession  ought  to  be  held  to  be  my  possession  just  as  much  as  if  it 
were  in  my  house,  or  in  my  cart.  And  the  effect  of  this  clause  is  to  make  the  pos- 
session of  the  servant  the  possession  of  the  master  wherever  any  property  comes  into 
his  possession  within  the  terms  of  this  clause,  so  as  to  make  him  guilty  of  embezzle- 
ment if  he  converts  it  to  his  own  U8e.(c)* 

U)  Reg.  p.  Gheeseman,  L.  k  G.  140. 

(a)  The  39  Geo.  3,  c.  85 ;  7  &  8  Geo.  4,  c.  29,  a.  47  ;  and  9  Geo.  4,  c.  55,  s.  40  (I.),  are 
repealed. 

(h)  This  clause  is  framed  from  the  7  itc  8  Geo.  4,  c.  ^9,  s.  47,  and  the  9  Geo.  4,  c.  55,  8. 
40  (I.).    As  to  bard  labor,  ^c,  see  anU^  p.  67.    The  Act  does  not  extend  to  Scotland. 

(e)  The  case  of  Rex  v.  Snowley,  4  G.  &  P.  390  (19  B.  G.  L.  R.) ;  Growls  case,  1  Lew.  88; 
Rex  o.  Thorley,  R.  k  M.  G.  G.  343 ;  Rex  v,  Hawtin,  7  G.  &  P.  281  (32  E.  G.  L.  R.) ;  Rex  o. 
Mellisb,  R.  &  R.  80,  and  similar  cases,  are  consequently  no  aulhoricies  on  this  clause. 


*  See  Comm.  v.  Davis,  104  Mass.  545 ;  State  v.  Healj,  48  Mo.  531 ;   People  v.  Stein,  1 
Parker  C.  R.  202 ;  People  v.  Burr,  41  How.  Pr.  293. 
TOL.  u. — 21 


418  Of  Embbzzlbmbnt  bt  Clbrks  and  Sbrvants.     [book  iv. 

utA^o-]  *The  word  "  employer''  is  taken  from  the  9  Geo.  4,  o.  55,  b.  40  (I).  In 
*  -^  Ireland,  on  an  indictment  under  the  9  Geo.  4,  c.  55,  s.  40,  for  embesslemeDt 
by  tlie  prisoner  of  certain  money  whicli  he  had  receiyed  as  cl^k  of  a  notary,  it 
appeared  that  until  6  P.  M.  each  day  the  prisoner  acted  as  the  receiver  of  a  bank, 
and  after  that  as  clerk  of  the  notary  to  the  bank,  when  he  was  emjrfoyed  in  collect- 
ing bills,  &c.  A  person  having  bills  in  the  bank  and  being  nnable  to  pay  them 
there,  handed  the  amount  to  the  prisoner  before  6  o'clock,  requesting  him  to  take 
up  the  bills,  which  he  promised  to  do  in  the  notary's  office.  Having  afterwards  re- 
ceived the  bills  from  the  notary  to  collect,  he  kept  one  of  them,  and  delivered  the 
rest  to  the  person  who  paid  him  the  money,  the  whole  of  which  he  kept,  except  the 
amount  of  one  bill  which  he  paid  to  the  notary.  On  this  evidence  a  majority  of 
the  judges  held  the  conviction  right,  the  money  having  been  delivered  to  him  as 
the  servant  of  the  notary.  (<f) 

It  is  reported  to  have  been  held  in  Iroland  that  a  cow  was  not  a  ^*  chattel"  within 
the  meaning  of  the  9  Geo.  4,  c.  55,  s.  40  (I).(«) 

By  the  24  k  25  Vict.  c.  96,  s.  71,  '^for  preventing  difficulties  in  the  prosecution 
*i141  ^^  offenders  in  any  case  of  embeulement,  ^fraudulent  application  or  dispo- 
-*  sition  hereinbefore  mentioned,  it  shall  be  lawful  to  charge  in  the  indictment 
and  proceed  against  the  offender  for  any  number  of  distinct  acts  of  embeulement, 
or  of  fraudulent  application  or  disposition,  not  exceeding  three,  which  may  have 
been  committed  by  him  against  Her  Majesty  or  an^inst  the  same  master  or  employer, 
within  the  space  of  six  months  from  the  first  to  the  last  of  such  acts ;  and  in  every 
such  indictment  where  the  offence  shall  relate  to  any  money  or  any  valuable  secu- 

Tbese  cases  and  the  words  of  the  former  and  preseDt  clauses  were  brought  before  the 
Select  Commiuee  of  the  Lords,  and  they  ananimoasly  agreed  that  the  law  ooght  to  be 
altered,  and  that  the  present  clause  did  alter  it  effeetnally.  Mr.  Welsby  (Jenr.  Arch.  384) 
notices  the  omission  of  the  words  '^  by  yirtne  of  his  employment,"  but  retains  the  same 
statement  as  in  the  former  editions,  that  it  must  appear  that  the  defendant  receired  the 
money  by  yirtuo  of  his  employment.  He  giTes  no  reason,  however,  for  that  assertion,  and 
only  refers  to  the  cases  which  were  decided  on  those  Tery  words  in  the  old  clause  which 
are  now  omitted,  and  to  Rex  v.  Prince,  M.  k  M.  21 ;  2  C.  &  P.  517  (12  B.  0.  L.  R.);  which 
has  no  bearing  whatever  on  any  clause  as  to  embesslement  by  servants ;  for  it  was  an  in- 
dictment against  the  defendant  under  the  52  Geo.  3,  c.  63  (repealed  by  the  *l  k  S  Geo.  4, 
c.  27),  for  unlawfully  applying  to  his  own  use  a  bill  of  ezcnange  deposited  with  him  as 
agent  for  the  owners,  and  Lord  Tenterden,  C.  J.,  held,  on  the  particular  words  of  that 
statute,  that  though  for  certain  purposes  a  friend  was  an  agent,  be  was  not  such  an  agent 
as  the  Legislature  had  in  view  in  that  Act.  There  can  be  no  doubt,  therefore,  that  none 
of  the  cases  cited  supports  the  position  in  question,  and  it  is  clear  that  the  omiasion  of  the 
words  in  question  and  the  change  in  the  terms  in  this  clause,  render  it  no  longer  neces- 
sary to  prove  that  the  property  was  received  by  the  defendant  by  virtue  of  his  employn»ent; 
in  other  words,  that  it  is  no  longer  necessary  to  prove  that  the  defendant  had  authority 
to  receive  it.  In  Reg.  v.  Moah,  Dears.  G.  C.  639,  Martin,  B.,  said,  **  I  protest  against  the 
idea  that  when  an  Act  of  Parliament  is  made  as  clear  as  words  can  make  it,  you  are  to 
dte  as  authorities  as  to  its  construction,  and  as  a  guide  to  ua  as  to  its  interpretation,  cases 
decided  years  and  years  before  upon  another  statute ;"  and  well  may  the  learned  Baron's 
protest  be  extended  to  this  case,  where  the  present  clause  has  been  expressly  framed  in 
order  to  get  rid  of  the  decisions  on  the  former  clause. 

(d)  Rex  V.  Gourley.  Jebb  0.  &  P.  C.  82,  cited  2  Hayes'  Dig.  C.  L.  I.  485. 

{€)  Reg.  V.  Deiieney,  Jebb  C.  k  P.  C.  255,  cited  2  Hayes'  Dig.  C.  L.  I.  485.  This  decision 
is  clearly  erroneous  The  words  **  chattel,  money,  or  valuable  security,"  were  advisedly 
inserted  in  Peel's  Acts,  7  ft  8  Geo.  4,  e.  29,  and  9  Geo.  4,  c.  55  (L),  in  order  at  least  to 
include  every  kind  of  personal  property  that  was  the  subject  of  larceny  at  common  law. 
Kow  chattels  by  the  common  law  *'  comprehend  all  goods  moveable  and  immoveable,  ex- 
cept such  as  are  in  the  nature  of  freehold  or  parcel  of  it:"  Jac.  L.  D.  Co.  Litt.  118,  b. 
*' Goods  or  chattels  are  either  personal  or  real ;  personal,  as  horses  and  other  beasts:"  Co. 
Litt.  118,  b.  And  the  decision  is  the  more  strange,  because  "chattel"  is  derived  from 
catalla,  and  so  is  "  cattle ;"  and  catalla  **  primarily  signified  only  beasts  of  husbandry,  or 
(as  we  still  call  them)  cattle ;  but  in  its  secondary  sense  was  applied  to  all  moveables  in 
general :"  2  Bl.  C.  385,  citing  2  DufVesne  409.  Every  indictment  for  stealing  a  cow  alleges 
it  to  be  of  the  goods  and  chattels  of  the  prosecutor,  and  I  have  a  record  of  a  conviction 
for  horse-stealing,  in  1307,  on  an  indictment  alleging' that  the  prisoner  "equum  phalera- 
tum  de  bonis  et  eatallis  Adse  de  Prestwood  felonice  furatus  est;"  which  I  note  as  well  for 
the  purpose  of  showing  the  ancient  mode  of  laying  the  property,  as  that  in  those  times 
*' steal"  alone  was  sufficient,  and  it  was  due  to  a  later  age  to  add  "take,  carry,  drive,  and 
lead  away."     See  Rex  v.  Scott, /70«^,  p.  671. 
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rity,  it  shall  be  sujfficient  to  allege  the  embeEzlemeDt,  or  fraudulent  application  or 
disposition,  to  be  of  money,  without  specifying  any  particular  coin  or  valuable 
security ;  and  such  allegation,  so  far  as  regards  the  description  of  the  property,  Ihall 
be  sustained  if  the  offender  6hall  be  proved  to  have  embezzled  or  fraudvUefody  op- 
pUeil  or  diapoted  of  any  amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved ;  or  if  he  shall  be 
proved  to  have  embezzled  or  frawdvlenUif  applied  or  disposed  of  any  piece  of  coin 
or  any  valuable  security,  or  any  portion  of  uie  value  thereof,  although  such  piece  of 
ooio  or  valuable  secuiity  may  nave  been  delivered  to  him  in  order  that  some  part  of 
the  value  thereof  should  be  returned  to  the  party  delivering  the  same,  or  to  some 
other  person,  and  such  part  shall  have  been  returned  accordingly. (/) 

Sec.  72.  "  If  upon  the  trial  of  any  person  indicted  for  embezzlement,  or  fraud- 
viaU  appUcaJtion  or  dispontion  as  aforesaid,  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty 
to  return  as  their  rerdict  that  such  person  is  not  guilty  of  embezzlement,  or  fraud- 
ulent application  or  dupotition^  but  is  guilty  of  simple  larceny,  or  of  larceny  aa  a 
clerk,  servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant,  or  a$  a  person  employed  in  the  pMvc  service,  or  in  the  police,  as  the  case 
may  be;  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  man- 
ner as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny ;  and  if  upon 
the  trial  of  any  person  indicted  for  larceny  it  shall  be  proved  that  he  took  the  pro- 
perty in  question  in  any  such  manner  as  to  amount  in  law  to  embezzlement,  or  fraud- 
ulent  application  or  disposition  as  aforesaid,  he  shall  not  by  reason  thereof  be  enti- 
tled to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that 
such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  or  fraudulent 
application  or  disposition,  as  the  ccae  may  he,  and  thereupon  such  person  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  in- 
dictment for  such  embezzlement, /rafM/ti^/  application  or  disposition;  and  no  per- 
son so  tried  for  embezzlement,  fraudulent  application  or  disposition,  or  larceny  as 
aforesaid,  shall  be  liable  to  he  afterwards  prosecuted  for  larceny,  fraudulent  appli- 
cation or  disposition,  or  embezzlement,  upon  the  same  factB."(  g) 

^Although  by  the  preceding  section  a  prisoner  who  is  indicted  for  larceny  r-^^^  m 
may  be  convicted  of  embezzlement,  if  the  evidence  proves  that  he  was  guilty  ^ 
of  that  offence ;  yet,  in  such  a  case,  the  jury  must  return  a  verdict  that  the  prisoner 
is  guilty  of  embezzloment ;  and  if  they  return  a  general  verdict  of  guilty,  when 
there  is  no  evidence  of  stealing,  it  is  erroneous,  for  a  prisoner  cannot  laidully  be 
convictud  of  stealing  if  there  is  only  evidence  of  embezzlement. (A) 

The  12  &  13  Vict.  c.  103,  s.  15,  recites  that  ''the  guardians  of  certain  unions 
and  parishes  under  the  authority  of  the  orders  of  the  poor  law  commissioners  and 
of  the  poor  law  board  are  empowered  to  appoint  collectors  of  poor  rates  and  assistant 
overseers  for  some  one  or  more  of  the  parishes  comprised  within  their  union,  or  for 
their  parish,  as  the  casts  may  be,  who  collect  and  receive  the  money  and  other 
property  of  the  parish  or  parishes  fo^  which  they  are  appointed ;  and  in  cases  of 
embezzlement  or  larceny  of  such  money  or  property  by  such  collector  or  assistant 

(/)  This  cjauie  is  framed  from  the  7  &  8  Geo.  4,  c.  29,  s.  48;  9  Geo.  4,  c.  65,  s.  41  (T.) ; 
2  kZ  Will.  4,  c.  4,  s.  3 ;  and  14  &  15  Vict.  c.  100,  s.  18.  It  applies  to  every  case  included 
in  ss.  6i}  and  70.  The  words  in  italics  are  inserted  to  supplj  an  omission  in  the  2  &  3 
Will.  4,  c.  4,  8.  a. 

{$)  This  clause  is  taken  from  the  14  itc  15  Vict.  c.  100,  8.  13,  and  extended  so  as  to  apply 
its  provisions  to  the  cases  included  in  the  last  two  preceding  sections.  The  marginal  note 
is  corrected  in  italics. 

(A)  Reg.  V.  Gorbutt,  D.  k  B.  166.  The  case  was  not  argued,  but,  assuming  that  the 
facU  merely  proved  embezzlement,  the  decision  is  clearly  right,  and  the  Court  was  of 
opioioD  that  the  facts  only  proved  that  oflfence.  It  would  seem,  however,  that  that  is 
questionable ;  for  in  addition  to  clear  cases  of  embezzlement,  there  seems  to  have  been 
cases  where  payments  were  made  to  the  prosecutors  and  others  in  their  employ,  and  the 
money  afterwards  paid  by  them  to  the  prisoner,  and  it  should  seem  that  some  of  these 
moBtys  were  converted  by  the  prisoner  to  his  own  use,  and  that  would  clearly  be  larceny 
However,  the  facts  are  so  badly  stated  that  it  is  difficult  to  see  what  really  was  proved 
and  the  case  must  be  taken  to  establish  nothing  more  than  is  stated  in  the  text. 
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oyerseer,  difficulty  has  arisen  as  to  the  proper  description  of  his  office  in  the  indict- 
ment or  other  proceeding ;  and  enacts  '^  that,  in  respect  of  any  indictment  or  other 
criiftinal  proceeding,  every  collector  or  assistant  overseer  appointed  under  the  author- 
ity of  any  order  of  the  poor  law  commissioners  or  the  poor  kw  hoard  shall  be 
deemed  and  taken  to  he  the  servant  of  the  inhabitants  of  the  parish  whose  money 
or  other  property  he  shall  he  charged  to  have  embezzled  or  stolen,  and  shall  be  so 
described ;  and  it  shall  be  sufficient  to  state  any  such  money  or  property  to  belong 
to  the  inhabitants  of  such  parish  without  the  names  of  any  such  inhabitants  being 
specified." 

This  enactment  was  occasioned  by  a  case  in  which  it  was  held  that  a  person 
appointed  by  the  guardians  of  a  union  as  assistant  overseer  for  a  district  within^the 
union,  under  an  order  of  the  poor  law  board,  ought  not  to  have  been  convicted  on  an 
indictment  charging  him,  as  the  servant  of  the  guardians,  with  embezzling  the 
money  of  the  guardians,  it  not  appearing  that  he  received  the  money  *'  for,  in  the 
name,  or  on  the  account  of/'  the  guardians,  but  of  the  overseers.(i)  So  where  a 
collector  of  rates  was  appointed  under  an  order  of  the  po(  r  law  board,  Maule,  J., 
held,  on  the  authority  of  the  preceding  case,  that  he  was  not  indictable  for  disposing 
of  the  money  he  received;  for  he  was  not  a  servant  at  all,  but  an  independent  officer, 
between  whom  and  his  superiors  none  of  the  ordinary  attributes  of  service  ezLsted.Q* ) 
^Al  fi1  *^ut  this  enactment  does  not  seem  to  reach  the  following  case.  The 
^  prisoner  was  appointed  a  collector  of  poor  rates  of  a  union  under  an  order 
of  the  poor  law  board,  which  the  Court  of  Queen's  Bench  held  invalid ;  and  in  con- 
sequence, a  vestry  meeting  duly  elected  the  prisoner  assistant  overseer  for  their 
^parish  under  the  59  Geo.  3,  c.  12,  s.  7,  and  the  justices  in  petty  sessions  confirmed 
this  appointment,  which  specified  that  he  should  discharge  all  the  duties  of  overseer. 
The  prisoner,  having  received  money  for  which  he  had  not  accounted,  was  indicted 
for  embezzling  this  money  ;  and  Rolfe,  B.,  held  that  the  prisoner  was,  to  all  intents 
and  purposes,  an  overseer,  and  that  he  was  not  clerk  or  servant  either  to  the  over- 
seers of  the  parish  or  to  the  guardians  of  the  union. (^) 

The  provisions  contained  in  sec.  71  are  intended  to  remove  the  very  considerahle 
difficulties  which  so  oflen  prevented  a  prosecution  under  the  repealed  statute  from 
being  effectual.  The  fiill  case,  upon  which  the  master  had  arrived  at  the  conclusion 
of  his  servant's  guilt,  and  determined  to  prosecute,  could  hardly  ever  be  laid  before 
the  jury,  on  account  of  the  rule  which  forbids  evidence  to  be  given  of  two  distinct 
and  independent  felonies  upon  one  indictment;  it  repeatedly  occurred  that  the 
person  from  whom  the  prisoner  had  received  the  money  could  not  specify  the  mode 
of  payment ;  and  it  happened  not  unfrequently  that  the  prisoner  had  received  a  piece 
of  coin  or  a  note  of  a  larger  amount  than  the  sum  which  was  to  be  paid  on  account  of 
his  master,  and  had  given  change. (0  In  the  former  of  these  cases  the  jury  often 
acquitted,  from  an  impression  that  the  prisoner  had  acted  by  mistake  and  uninten- 
tional error — an  impression  which  would  have  been  removed,  if  the  facts  upon 
which  the  master  proceeded  could  have  been  fully  laid  before  them ;  and  in  the  two 
latter  cases  the  prosecution  necessarily  failed,  as  being  unsupported  by  the  evidence. 

This  enactment  of  the  24  &  25  Vict  c.  96,  s.  68,  like  the  repealed  statutes,  has 
the  effect  it  should  seem  of  constituting  the  offence  deecrihed  in  it  a  larceny.  It 
specifies  what  the  circumstances  are  which  shall  be  sufficient  to  constitute  such 
offence  a  larceny,  and  under  which  circum$<tance8  the  offender  shall  be  deemed  to 
have  fehniowdy  stolen.  First,  he  must  be  a  clerk  or  servant ;  then  he  must  receive 
or  take  into  his  possession  some  chattel,  money,  &c.,  for  or  in  the  name  or  on  account 
of  bis  master ;  and  he  must  fraudulently  embezzle  the  same.(m)     But  probably  this 

(t)  Reg.  V,  Townsend,  1  Den.  C.  C.  167 ;  2  C.  &  K.  168  (61  E.  C.  L.  R.),  May,  1846.  At 
ihe  trial,  Patteson,  J.,  bvld  that  the  prisoner  was  not  a  servant  of  the  overseers,  and  did 
not  reserve  that  point. 

U)  Reg.  V,  Truman,  2  Cox  C.  C  306. 

(k)  Reg.  V.  Simpson,  1  Cox  C.  C.  355.  The  case  does  not  state  whose  clerk  or  serrant 
he  was  alleged  to  be. 

(I)  See  Rex  v.  Ward,  Gow  N.  P.  R.  168. 

(m)  And  this  view  was  adopted  by  the  Court  in  Reg.  v.  Frampton,  D.  k  B.  585,  jpo«<, 
Receiving  ttolen  gcode^  where  it  was  held  that  a  person  might  be  convicted  under  the  7  &  8 
Oeo.  4,  c.  29,  s.  47,  of  receiving  goods  which  had  been  embezzled. 
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statute  would  be  considered  not  to  apply  to  cases  whicli  amount  to  larceny  at  common 
law.(«) 

Some  of  the  points  decided  upon  the  construction  of  the  repealed  statute,  may 
properly  be  noticed  here. 

It  was  held  that  a  female  servant  was  within  that  8tatute.((?)  *And  that  ruiA-in 
statute  was  held  not  to  be  confined  to  the  clerks  and  servants  of  persons  in  ^ 
trade,  but  to  extend  to  the  clerks  and  servants  of  all  persons  whomsoever,  if  such 
derks  or  servants  were  employed  to  receive  money,  &c. :  so  that  it  was  decided  by 
the  judges,  on  a  case  reserved,  that  a  person  employed  at  a  yearly  salary  under  the 
appellation  of  accomptant  and  treasurer  to  the  overseers  of  a  township,  and  whose 
duty  it  was  to  receive  all  moneys  receivable  or  payable  by  them,  was  a  clerk  and 
servant  within  that  statute. (p) 

So  where  upon  an  indictment  under  the  39  Geo.  3,  c.  85,  for  embezzling  the 
moneys  of  his  master,  it  appeared  that  the  prisoner  was  hired  as  a  journeyman 
miller,  and  not  in  any  respect  as  a  clerk  or  accountant,  or  to  collect  moneys ;  he  was 
however  in  the  habit  of  selling  small  quantities  of  meal  on  his  master's  account,  and 
of  receiving  the  money  for  them  ;  no  written  account  was  ever  kept  of  such  sales 
and  receipts ;  his  habit  and  duty  was  to  pay  over  on  each  successive  day  what 
money  he  had  received  on  the  preceding  day.  It  was  objected  that  the  prisoner 
was  not  a  servant  within  the  meaning  of  the  statute.  Richards,  C.  B.,  "  There  is 
nothing  at  all  in  the  objection.  It  is  by  no  means  a  new  one :  it  has  been  over- 
ruled again  and  again,  and  convictions  have  taken  place  in  much  slighter  cases  thaa 
the  present  I  have  no  doubt  that  the  statute  was  intended  to  comprehend  masters 
and  servants  of  all  possible  kinds,  whether  originally  connected  in  any  particular 
character  or  capacity  or  not."(j) 

The  prisoner  was  indicted  for  embezzling  the  money  of  his  master,  the  high  bailiff 
of  the  Witney  County  Court,  who  had  appointed  the  prisoner  (by  the  allowance  of 
the  jadge  of  the  County  Court,  under  the  9  &  10  vict  c.  95,  s.  31)  to  be  one  of 
the  bailiff  to  assist  the  high  bailiff.  The  prisoner  had  received  the  moneys,  being 
the  amounts  of  three  levies  under  County  Court  processes,  in  his  ojfficial  capacity, 
and  had  embezzled  them,  and  the  prosecutor  was  in  consequence  held  responsible 
for  them  to  the  County  Court.  Undo"  sec.  30  the  prosecutor  had  power  to  dismiss 
a  bailiff  at  his  pleasure,  and  he  had  dismissed  the  prisoner.  By  Rule  31  of  the 
Rales  of  Practice,  every  bailiff  receiving  money  is  to  pay  it  over  to  the  registrar  of 
the  court.  Upon  a  case  reserved,  it  was  held  that  the  prisoner  was  not  guilty  of 
embezzlement,  for  the  prisoner  was  the  servant  of  the  court,  and  the  moneys  were 
the  property  of  the  registrar,  and  not  of  the  high  bail  iff.  (^^) 

If  a  person  is  employed  as  a  servant  of  a  corporation,  he  is  a  servant  within  the 
statute,  although  not  duly  appointed,  nor  even  appointed  at  all  under  the  common 
seal  of  the  corporation.  Upon  an  indictment  for  embezzling  the  moneys  of  the 
guardians  of  the  poor  of  parishes  in  the  town  of  Shrewsbury,  who  are  incorporated 
by  statute,  written  appointments  of  the  prisoners,  as  steward  and  clerk  to  the  cor- 
poration, were  produced:  they  bore  date  in  1816,  and  were  ^'for  one  year  next 
ensuing,*'  and  it  did  not  appear  that  either  of  them  had  been  re-appointed.  It  was 
objected  that  although  they  were  servants  of  the  corporation  for  the  first  year,  yet 
as  they  were  neither  re-appointed  under  the  common  seal,  nor  according  to  the 
statute,  they  ceased  to  be  servants  of  the  corporation  at  the  end  of  the  first  year ;  but 
it  was  held  that  it  was  sufficient }  for  if  a  person  be  employed  as  servant,  he  may  be 
gmltjf  of  embezzlement,  though  not  duly  appointed.(r)     And  a  person  employed 

(n)  Rex  V.  Headge,  R.  k  R.  160 ;  Rex  v,  Murray,  R.  k  M.  C.  C.  R.  276, /^o<t,  p.  181. 

(o)  Rex  V.  Smith,  MS.,  Bajlejr,  J  ,  and  R.  &  R.  267. 

ip)  Rex  9.  Squire,  2  StarK.  349  (3  B.  C.  L.  R.),  and  R.  k  R.  349. 

iq)  Rex  V.  Barker,  Dow.  k  R.  N.  P.  R.  19. 

(qq)  Reg.  v.  Glover,  L.  k  C  466. 

[r]  Rex  V.  Beacall,  1  C.  &  P.  467  (12  E.  C.  L.  R.) ;  Park,  J.  A  J.,  Rex  v,  Wellings, 
Ibid.  See  Williams  v.  Scott,  3  Tyrw.  688,  where  Vaughan,  B.,  said,  "  It  is  singular  that 
the  words  ^'bodj  corporate  or  politic,"  in  the  39  Geo.  3,  c.  85,  should  have  been  omitted 
IB  the  existing  Act;  however,  there  is  no  doubt  that  clerks  or  servants  to  such  bodies 
woold  be  held  to  be  included  in  its  general  words.*'  If  the  learned  Baron  had  referred  to 
the  7  4  8  Qeo.  4,  c.  28,  s.  14,  he  would  have  seen  that  the  words  of  the  7  &  8  Geo.  4,  t* 
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upon  commission  to  travel  for  orders,  and  to  collect  debts,  was  held  to  be  a  clerk 
witbin  that  Act,  though  he  was  employed  by  many  different  honses  on  each  journey, 
and  paid  his  own  expenses  out  of  his  commission  each  journey,  and  did  not  live 
*4.1  Rl  ^^^^  ^^^  ^^  ^^^  employers,  nor  act  in  *any  of  their  oounting-housea.^  The 
^  prisoner  was  employed  by  many  houses  as  a  traveller  to  get  orders,  and  to 
receive  debts,  and  had  a  commission  on  such  orders  and  debts ;  he  paid  his  own  ex- 
penses, and  did  not  live  with  any  of  his  employers,  or  act  in  any  of  their  counting- 
houses.  Stanley  and  Co.  were  amongst  hb  employers.  He  had  embezzled  part  of 
the  money  which  he  had  collected  for  them,  and  the  indictment  stated  that  he  was 
employed  by  Stanley  and  Co.  in  the  capacity  of  a  clerk,  and  by  virtue  of  his  said 
employment  received,  &c.  The  prisoner  was  convicted,  and,  on  a  case  reserved,  the 
judges  thought  the  conviction  rigbt.(s) 

But  where  a  drover  and  salesman  was  employed  by  a  farmer  to  drive  oxen  to 
London,  and  was  at  liberty  to  drive  the  cattle  of  other  persons,  and  was  to  receive 
00  much  per  head  for  cattle  driven  and  so  much  for  cattle  sold ;  Parke,  B.  said,  '*  I 
am  of  opinion  that  a  man  cannot  be  the  servant  of  several  persons  at  the  same  time, 
but  is  rather  in  the  character  of  an  agent ;  there  is  one  case,  in  which  it  was  held 
that  a  man  may  be  the  servant  of  several  at  the  same  time,  but  I  wish  to  have  that 
question  further  considered  by  the  Judges."(<) 

But  this  doubt  is  now  settled.  The  indictment  charged  the  prisoner  with  embei- 
Element,  as  the  servant  of  one  Wand.  The  prisoner  was  a  clerk  in  the  employ  of  a 
railway  company  at  one  of  their  stations ;  but  he  was  also  employed  by  Wand  to  sell 
coal  and  lime  for  him;  for  which  service  Wand  paid  him  ten  shillings  weekly.  He 
was  also  employed  by  one  Gascoigne  to  sell  coals  for  him.  It  did  not  appear  that 
the  prisoner  devoted  any  particular  portion  of  his  time  to  the  service  of  Wand  or 
Gascoigne ;  and,  upon  a  case  reserved  on  the  question  whether  the  prisoner  was  the 
servant  of  Wand  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  27,  the  judges 
held  that  he  was.  The  wages  made  the  prisoner  a  servant. (u)  So  where  the  pri- 
soner was  engaged  by  the  prosecutor,  a  shirt  manufacturer,  as  a  commercial  traveller, 
and  the  agreement  between  them  was  that  he  should  be  paid  by  commission,  and 
that  he  was  at  liberty  to  obtain  orders  for  others  than  the  prosecutor ;  he  received 
from  the  prosecutor  various  samples,  with  which  he  set  out  on  his  journey,  and 
while  on  that  journey  he  received  by  virtue  of  his  employment  the  sum  for  the  em- 
bezzlement of  which  he  was  indicted ;  and,  upon  a  case  reserved  on  the  question 
whether  there  was  any  evidence  of  the  prisoner's  being  a  servant,  it  was  held  that 
there  was.  If  the  control  necessary  to  constitute  the  relationship  of  master  and 
servant  was  shown  to  have  existed,  which  was  a  question .  of  fact  for  the  jury,  a 
commercial  traveller  paid  by  commission  might  clearly  be  a  servant  within  tbe 
meaning  of  the  statute. (v) 

The  prisoner  undertook  to  do  business  for  the  prosecutors,  who  were  wholesale 
grocers,  in  ^^  Birmingham  and  other  towns  for  a  commission  of  half  per  cent,  on  the 
amount  of  invoices,  and  if  at  any  time  he  made  ft  bad  debt,  he  agreed  that  the  oom- 


*419] 


mission  on  *this  account  for  twelve  months  back,  or  from  the  time  of  dealing, 
if  for  a  short  period,  should  be  deducted  from  his  first  settlement  aflerwards; 
commission  to  cover  all  expenses.''     One  of  the  prosecutors  proved  that  the  prisoner 

29,  do  include  "  bodies  corporate  as  well  as  individuals."  See  the  section,  anie,  p.  327. 
C.  S.  Q. 

(«)  Rex  V,  Carr,  MS.,  Bayley,  J.,  aod  R.  k  B.  198,  and  Rex  v.  Leach,  3  Stark.  N.  P.  G. 
70  (3  E.  0.  L.  R.). 

{t)  Reg.  V.  Goodbody,  8  C.  &  P.  665  (34  E.  G.  L.  R),  per  Parke,  B.  See  this  case,  ante, 
p.  394. 

(u)  Reg.  V.  Batty,  2  M.  G.  G.  R.  257. 

(v)  Reg,  V.  Tite,  L.  k  G.  29 ;  Reg.  v.  Batty,  supra,  was  fully  recognized  in  this  case, 
which  was  reserved  in  consequence  of  Reg.  v.  Ooodbody,  tig^ra. 

*■  A  person  who  is  employed  to  collect  bills  for  the  proprietors  of  a  newspaper  estabtiah- 
ment,  and  converts  to  his  own  use  the  money  which  he  collects  for  them,  is  not  such  an 
agent  or  servant  as  intended  by  the  Revised  Statutes,  c.  126,  s.  29,  of  Massachusetts,  which. 
prescribe  the  punishment  of  embezzlement  by  agents  and  servants :  Gomm.  «.  Libbey,  1  * 
Mete.  64. 
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sent  np  everj  week  a  list  of  the  receipts,  and  that  he  was  in  the  habit  of  describing 
him  as  accent  or  traveller  in  his  letters.  The  prisoner  was  paid  a  commission  on  the 
orders  taken  by  him;  a  bill  was  sent  to  the  customer  with  the  goods,  and  when  due, 
the  name  of  tne  customer  and  amount  was  sent  to  the  prisoner  at  Birmingham. 
Nothing  was  paid  him  as  commission  on  the  amount  collected.  Lists  of  accounts 
for  collection  were  sent  him  independently  of  those  due  for  the  orders  he  had 
obtained,  and  he  received  no  commission  for  that  work ;  it  was  not  optional  with 
him  f  he  was  bound  under  the  agreement  to  collect  what  we  asked  him ;  all  our  debts 
within  his  district ;  that  was  the  nature  of  his  business :  the  nature  of  the  business 
of  a  person  employed  by  us,  as  agent  in  the  country,  is  to  collect  all  our  debts,  and 
to  get  what  orders  he  pleases,  and  on  those  orders  receive  commission.  It  was  left 
to  the  jury  to  decide  whether,  upon  the  facts,  the  prisoner  was  acting  in  the  capacity 
of  clerk  or  servant  to  the  prosecutors,  or  merely  as  their  agent,  (tr) 

The  prisoner  was  employed  in  Northumberland  to  obtain  orders  there  for  the  sale 
of  iron  for  the  prosecutors  who  carried  on  business  in  Staffordshire  as  manufacturers 
of  iron  under  the  name  "  The  Shelton  Bar  Iron  Company,"  at  a  certain  commission 
upon  the  orders  which  he  should  obtain.  This  employment  took  place  under  the 
following  letter  from  the  manager  of  the  prosecutors'  works :  '*  In  reply  to  your 
letter,  we  are  not  disposed  to  appoint  any  agent  at  Newcastle,  but  for  all  business 
joa  do  for  us  we  shall  be  happy  to  pay  you  a  commission.  We  expected  that  after 
your  conversation  with  the  writer  a  good  business  would  result."  The  writer  of  this 
letter  was  not  called ;  but  the  cashier  of  the  company,  who  had  nothing  to  do  with 
the  employment  of  such  persons  as  the  prisoner,  said  that  a  person  who,  like  the 
prisoner,  got  orders  on  commission  was  called  an  agent  in  their  trade,  and  that  he 
had  no  doubt  but  that  there  was  some  other  letter  appointing  the  prisoner  an  agent 
for  the  prosecutors ;  but  there  was  no  evidence  of  or  notice  to  produce  such  letter : 
nor  did  it  appear  whether  the  prisoner  was  employed  by  any  other  persons  than  the 
prosecutors.  It  was  his  duty  to  account  to  them  for  any  money  which  he  might 
receive  immediately  on  the  receipt  of  it.  The  prisoner  had  received  several  sums 
of  money  which  he  had  not  accounted  for.  It  was  held  that  he  could  not  be  con- 
victed 01  embezzlement,  and  the  grounds  seem  to  have  been,  Ist,  that  he  was  not 
clerk  or  servant ;  for  the  words  clerk  or  servant  implied  the  existence  in  some  one 
of  the  power  of  control,  and  here  the  prisoner  was  a  commission  agent  and  no 
more ;  2dly,  that  it  did  not  appear  that  the  prisoner  was  so  employed  to  receive 
money.(x) 

*It  has  been  held  that  a  servant  in  the  employ  of  two  partners  is  the  r^iAotk 
servant  of  each,  and  that  if  he  embezzled  the  private  money  of  one,  he  ^ 
night  be  charged  as  the  servant  of  that  partner.  The  prisoner  was  indicted  as 
servant  of  T.  R.  Bridson,  for  embezzling  his  money.  T.  R.  Bridson  and  J.  Ridgway 
were  partners  in  trade,  and  the  prisoner  was  employed  by  them  as  their  book-keeper, 
and  whilst  he  was  so  employed  received  and  embezzled  some  notes,  the  private  property 
of  Bridson;  it  was  objected  that  he  could  not  be  considered  the  servant  of  Bridson, 
being  the  servant  of  Bridson  and  his  partner  jointly ;  but  Bay  ley,  J.,  held  that  he 
was  the  servant  of  both;  and  said  that  it  had  been  decided  by  the  judges  that  where 
a  traveller  is  employed  by  several  houses  to  receive  money,  he  is  the  individual  servant 
of  each.(y) 

In  another  case,  it  was  held  that  a  servant  emyloyed  to  carry  out  goods  in  his 
employer's  barge,  to  sell  them  and  to  bring  back  the  price,  came  within  the  statute, 
by  embezzling  the  money  for  which  the  goods  sold,  although  he  was  to  have  a  car- 
tain  part  of  such  money  for  his  pay.     The  prosecutor  had  a  colliery,  and  barges, 

(w)  Reg.  V.  Chater,  9  Cox  0.  C.  1.     The  Common  Serjeant,  after  consalting  Willes,  J. 

(z)  Reg.  V.  May,  L.  k  C.  13.  On  Rex  v.  Carr,  aupra^  being  cited,  Cockburn,  C.  J.,  said, 
"  Id  tbat  case  the  prisoner  was  a  traveller.  Now  a  traf  eller,  although  he  travels  for  m0re 
than  one  person  or  firm,  is  to  some  extent  nnder  control,  and  must  go  here  and  there  as 
he  is  ordered ;  but  in  this  case  the  prisoner  can,  in  no  sense,  be  said  to  be  under  control." 
A  point  was  also  stated  as  to  whether  the  prisoner  could  be  tried  in  Staffordshire,  bat 
nothing  was  said  on  this  point.  In  Reg.  v.  Tite,  wpra^  Williams,  J.,  said,  *'  He  concarred 
in  the  decision  iu  Reg.  p.  May,  "  on  the  ground  that  it  was  not  stated  that  it  was  the  pri- 
soner's duty  to  receive  money." 

(y)  Rex  V.  Leach,  3  Starlc.  N.  P.  R.  70  (3  £.  C.  L.  R.). 
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and  employed  the  prisoner  as  eaptain  of  one  of  his  barges  to  carry  out  and  sell  ooals, 
and  his  duty  was  to  bring  back  the  money  for  which  the  coals  sold,  bat  he  was 
entitled  to  fwo-thirds  of  the  difference  between  such  money  and  the  valae  at  the 
colliery  and  duties.  He  received  twenty  wagon  loads  to  take  down  the  river  to  the 
best  market,  and  he  sold  them  at  Gainsborough^  at  eighteen  shillings  per  chaldroiif 
the  value,  when  he  received  them,  having  been  fourteen  shillings  the  chaldron.  He 
embezzled  the  mouey,  but  it  was  urged  that  he  was  not  a  servant  within  the  atatute, 
and  that  he  had  a  joint  interest  with  the  prosecutor  in  the  money  he  received.  A 
majority  of  the  judges  held  that  he  was  a  servant  within  the  statute,  and  that  so 
much  of  what  he  received  as  equalled  the  value  at  the  colliery  and  duties,  was  received 
aolely  for  the  use  of  the  J^rosecutor,  and  that  the  embezzlement  of  it  was  an  offence 
within  the  statute.(«) 

Where  a  clerk  to  a  banking  firm  was  to  receive  one-third  of  one  of  the  partner's 
profits,  being  the  fifteenth  share  of  the  whole  profits  of  the  house,  to  which  the 
other  partners  assented,  but  they  considered  the  prisoner  not  liable  to  them  for  losses, 
it  was  held  that  the  prisoner  was  not  a  partner.  He  was  to  receive  only  a  sort  of 
per-centage,  and  the  agreement  was  assented  to  by  the  partners  merely  as  a  private 
agreement  betweeu  the  one  partner  and  the  prisoner.  He  was  to  receive  a  share  of 
the  particular  profits  of  the  one  partner,  and  not  of  the  general  profits  of  the  firm, 
and  therefore  he  might  be  guilty  of  embezzliog  money  received  on  behalf  of  the 
firm. (a)  So  where  a  prisoner  was  employed  by  the  master  of  a  coal  vessel,  who 
sent  him  with  a  cargo  of  coals  j  aod  the  custom  of  the  trade  was  for  the  person  who 
superintended  the  business  to  receive  two-thirds  of  the  freight,  and  the  owner  one- 
*4211  ^^^^^  '  ^^^  prisoner  took  the  whole;  ^whereupon  he  was  indicted  and  con- 
^  victed.  It  was  objected  that  he  and  the  master  were  joint  proprietors  of 
the  freight;  but  a  large  majority  of  the  judges  held  the  conviction  right.(6) 

Upon  an  indictment  for  embezzlement  it  appeared  that  the  prisoner  entered  into 
the  following  unstamped  agreement  with  the  prosecutor. 

"  S.  Wortley  engages  to  take  charge  of  the  glebe  land  of  the  Revd.  J.  B.  B. 
Clarke,  his  wife  undertaking  the  dairy,  poultry,  &c.,  at  fifteen  shillings  a  week,  till 
Michaelmas,  and  afterwards  at  a  salary  of  £tb  a  year,  and  a  third  of  the  clear 
annual  profit,  after  all  expenses  of  rent,  rate,  labor,  and  interest  on  capital,  &c.,  are 
paid,  on  a  fair  valuation  made  from  Michaelmas  to  Michaelmas.  Three  months' 
notice  on  either  side  to  be  given ;  at  the  expiration  of  which  time  the  cottage  to  be 
vacated  by  S.  Wortley,  who  occupies  it  as  bailiff,  in  addition  to  his  salary.  March 
12th,  1850. 

*'  J.  B.  B.  Clarkk, 
"  S.  A.  Wortley." 

The  prosecutor  owned  a  farm  consisting  of  certain  glebe  lands,  and  the  prisoner 
entered  into  the  management  of  them  on  the  terms  of  the  said  agreement,  and  con- 
tinued to  manage  them  up  to  the  4th  October,  1851,  when  he  absconded.  He  had 
been  instructed  to  account  for  all  sums  received,  and  did  so  account  at  certain  stated 
periods  with  the  wife  of  the  prosecutor,  except  as  hereafter-mentioned.  The  stock, 
crops,  &c.,  were  purchased  with  the  money  of  the  prosecutor,  the  prisoner  not  con- 
tributing to  the  capital  employed  in  carrying  on  the  business.  In  the  course  of  the 
business  he  recciv^  the  sums  in  the  indictment  mentioned  for  a  quantity  of  wheat, 
which  he  had  purchased  by  public  auction  in  the  course  of  his  management  of  the 
business,  in  a  growing  state,  and  afterwards  cut  and  thrashed,  and  which  standing 
wheat  was  paid  for  by  a  bill  of  exchange  accepted  by  the  prosecutor.  And  the 
prisoner  having,  on  his  accounting  subsequently  with  the  prosecutor's  wife,  denied 
the  receipt  of  such  sums,  applied  them  to  his  own  use.  It  was  objected  that  the 
prisoner  did  not  stand  in  the  relation  of  servant,  but  of  partner  to  the  prosecutor, 
and  at  all  events  that  the  prosecutor  had  no  right  to  call  on  the  prisoner  to  account 
till  Michaelmas  1851,  when  the  respective  shares,  rights,  and  interests  of  the  prose- 
cutor and  prisoner  in  the  profits  and  property  were  to  be  asoertained.     The  court 

{t)  Rex  p.  Hartley,  MS.,  Bayley,  J.,  and  R.  k  R.  139. 
(a)  Holme's  case,  2  Lewia  256,  Chambre,  J. 
\b)  ADonymous,  ibid.,  cited  by  Chambre,  J. 
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overraled  the  objectioDs,  directing  the  jary  that  the  agreement  created  the  relation 
of  master  and  servant  between  the  prosecutor  and  prisoner,  and  not  that  of  partner ; 
aud  that  the  prisoner's  denial  of  the  receipt,  although  there  had  been  no  valuation 
of  the  property  or  the  profits  ascertained,  was  sufficient  to  oonstitute  the  offence. 
And,  on  a  case  reserved.  Lord  Campbell,  C.  J.,  after  argument  on  the  part  of  the 
Crown  only,  thus  delivered  judgment :  "  I  am  of  opinion  that  this  conviction  ought 
to  be  supported.  The  question  is,  did  this  instrument  create  a  partnership  or  did  it 
create  the  relation  of  master  and  servant?  It  did  not  create  a  community  of  profit 
and  loss ',  inter  se  the  prosecutor  and  prisoner  were  not  partners ;  and  I  am  of  opinion 
that  the  prisoner  was-  a  laborer  and  not  a  partner.  The  other  question  is,  whether 
the  denial  of  the  ^receipt  of  the  money  by  the  prisoner  under  the  circum-  rutAoo 
stances  mentioned  in  the  case  amounted  to  embezzlement.  There  is  abun-  ^ 
dant  authority  to  show  that  a  denial  of,  or  not  accounting  for,  the  receipt  of  money 
under  such  circumstances,  constitutes  the  offence  of  embezzlement. "(c) 

The  prosecutors  carried  on  business  as  manufacturers  at  Baoup  and  at  Manchester 
as  commission  agents  in  cotton  cloth  and  yarn,  where  they  sold  their  own  goods 
manufactured  at  Bacup.  The  prisoner  was  in  their  service  in  the  Manchester  busi- 
ness as  cashier  and  coHector,  and  one  Williamson  was  their  salesman.  In  1855  the 
prisoner  aud  Williamson  applied  to  have  their  salaries,  which  were  £150  a  year 
each,  increased ;  and  at  length  the  prosecutors  agreed  to  allow  each  of  them  12}  per 
cent  on  the  profits,  in  addition  to  their  salaries,  and  it  was  stipulated  that  if  the  con- 
cern should  be  a  losing  one  in  any  year,  neither  of  them  were  to  contribute  anything 
towards  the  loss,  but  thej  should  be  content  with  their  salaries.  None  of  these  par- 
ties intended  to  alter,  nor  up  to  the  time  of  the  prisoner's  apprehension  did  any  of 
them  suppose  that  they  had  altered  by  this  arrangement  the  relation  of  master  and 
servant  which  had  previously  existed  between  the  prosecutors  and  the  prisoner  and 
Williamson.  After  this  arrangement  the  prisoner  and  Williamson  continued  to  dis- 
charge the  same  duties  and  to  hold  the  same  position^  each  of  them  had  done  before, 
and  neither  of  them  had  any  control  over  the  management  of  the  business.  Amongst 
the  payments  which  the  prisoner  as  cashier  had  to  make  were  the  wages  and  salar 
ries  of  the  servants,  and  in  his  account  he  credited  himself  every  month  with  the 
payment  of  his  own  salary  among  the  rest,  as  he  had  done  before.  At  the  end  of 
the  first  year  ailer  this  arrangement  the  prosecutors  proposed  to  the  prisoner  and 
Williamson  to  leave  with  them  a  portion  of  the  profits  they  had  to  receive,  and  that 
the  prosecutors  would  allow  7  per  cent,  upon  it;  and  at  the  end  of  the  next  year 
they  each  leil  £70  with  the  prosecutors,  they  agreeing  to  pay  them  7  per  cent,  for  it, 
the  men  being  at  liberty  to  draw  it  out  at  any  time,  if  they  thought  they  could  lay 
it  out  to  more  advantage.  It  was  afterwards  increased,  and  at  the  time  of  the  trial 
the  prisoner  and  Williamson  had  each  £120  in  the  hands  of  the  prosecutors,  for 
which  they  were  entitled  to  receive  7  per  cent,  so  long  as  it  remained  there.  7  per 
cent  was  the  interest  with  which  the  prosecutors  debited  the  concern  on  the  capital 
employed  by  them  in  it;  there  never  was  an  actual  loss  in  any  year;  but  in  1860  a 
great  many  bad  debts  were  made,  and  at  the  end  of  that  year  the  profits  were  very 
trifling,  and  the  prosecutors,  in  consideration  of  that,  made  to  the  prisoner  aiid  Wil- 
liamson a  present  in  addition  to  their  salaries.  The  jury  found  that  the  prisoner 
was  a  servant  within  the  meaning  of  the  statute ;  and,  on  a  case  reserved  on  the 
question  whether  they  were  warranted  in  so  finding,  it  was  held  that  they  were :  for,, 
although  there  might  be  a  partnership  quoad  third  persons,  there  was  none  inter  se 
BO  as  to  entitle  the  prisoner  to  help  himself  to  his  masters'  property.((f ) 

*The  prisoner  was  indicted  for  embezzling  money  received  on  account  of  r4c40Q 
his  master,  Bricknell,  who  was  part  proprietor  of  a  coach  from  Birmingham  ^ 
to  Herefi»rd,  and  horsed  it  from  Hereford  to  Malvern,  living  himself  at  Worcester, 
and  h  id  been  in  the  habit  of  driving  the  coach  himself  from  Worcester  to  Here- 
ford, and  employed  the  prisoner  to  drive  for  him  when  he  did  not  go  himself.  The 
prisoner  had  all  the  gratuities,  both  when  he  drove  himself,  and  when  Bricknell 
drove.     All  the  proprietors  were  interested  in  the  moneys  received  throughout  the 

(c)  Reg.  V.  Wortley,  2  Den.  G.  G.  333.    The  court  held  that  the  agreement  did  not  re- 
qoire  a  stamp. 
(</)  Reg.  V,  M'Donald,  L.  k  G.  85. 
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line,  bat  BrickDell  received  and  held  the  moaey  taken  on  that  part  of  the  road 
between  Worcester  and  Hereford,  and  was  aocoantable  to  the  other  proprietors  for 
it.  On  arriving  at  Malvern  from  Hereford  the  prisoner's  duty  was  to  inform  the 
book-keeper  what  money  he  had  received.  The  book-keeper  then  used  to  deliver 
to  the  prisoner  what  money  he  had  received,  and  the  aggregate  amount  was  inserted 
in  a  book  kept  at  the  Malvern  office,  and  also  on  the  way-bill  as  a  debt  against  the 
prisoner.  The  prisoner's  duty  was  to  pay  that  amount  to  Bricknell  on  his  arrival 
at  Worce8ter,(«)  but  the  way-bill  went  on  to  Birmingham.  On  the  23d  of  Novem- 
ber, the  book-keeper  at  Malvern  ddivered  to  the  prisoner  8«.,  and  the  prisoner  stated 
that  he  had  received  2«.  6d.  Accordingly,  10«.  6d,  was  put  down  as  a  debt  from 
him  in  the  book,  and  on  the  way-bilL  On  his  arrival  at  Worcester,  he  told  Brick- 
nell that  the  sum  was  10s.,  and  paid  him  lOs.  only.  It  was  objected  that  there  was 
a  joint  interest  in  the  money  in  Bricknell  and  the  other  proprietors,  therefore  that 
the  money  was  received  to  the  use  of  all,  and  that  the  prisoner  was  thn  servant  of 
all.  Patteson,  J.,  thought  that,  as  between  the  prisoner  and  Briekuell,  the  money 
was  received  to  the  use  of  Bricknell,  and  that  he  was  his  servant.  It  was  also 
objected  that  there  was  no  embexslement,  as  the  debt  appeared  truly  in  the  books  at 
Malvern  and  on  the  way-bill ;  but  the  learned  judge  thought  that  that  made  no  dif- 
ference, especially  as  the  entries  were  not  made  by  the  prisoner,  but  by  the  book- 
ke^r.     And,  upon  a  case  reserved,  the  judges  thought  the  conviction  risht(/) 

An  apprentice,  though  under  the  age  of  eighteen,  was  hdd  to  be  within  the 
statute ;  but  it  was  considered  as  extending  only  to  such  servants  as  were  empbyed 
to  receive  mon^,  and  to  instances  in  which  they  received  what  they  embeuded  by 
virtue  of  their  employment.  A  butcher's  apprentice,  under  eighteen,  carried  a  bill 
for  seventeen  shillings  and  ten  pence  to  a  customer,  from  whom  he  obtained  the 
money,  and  embezzled  it,  but  it  appeared  that  he  had  never  been  employed  to  receive 
money  for  his  master.  Upon  a  case  reserved  upon  the  question  whether  the  Act 
extended  to  apprentices,  the  judges  seemed  to  think  that  it  did,  there  being  no  ex- 
ception ;  but  on  the  ground  that  the  prisoner  was  never  employed  to  receive  money, 
and  therefore  did  not  receive  this  by  virtue  of  his  employment,  the  conviction  was 
held  wrong.(^) 

*4.241  ^^  ^^  however  decided  that  a  person  was  sufficiently  a  servant  ^within 
-■  this  Act,  though  he  was  only  occasionally  employed  when  he  had  nothing 
else  to  do.  And  that  it  was  sufficient  if  he  was  employed  to  receive  the  money  he 
embezzled,  though  receiving  money  were  not  his  usual  employment,  and  tho^gh  it 
was  the  only  instance  in  which  he  was  so  employed.  The  pri.soner  applied  to  a  car- 
rier to  give  him  some  employment,  and  the  carrier  agreed  to  let  him  carry  out  par- 
cels and  go  with  messages  when  he  had  nothing  else  to  do.  On  the  fourth  day  of  his 
employment,  the  carrier  gave  him  an  order  on  which  he  was  to  receive  £2,  which 
money  he  received  and  embezzled ;  and  the  judges,  upon  a  ease  reserved,  held  that 
his  conviction  was  right.(&) 

The  prisoner  had  formerly  been  servant  to  the  prosecutor,  and,  having  gone  into 
service  elsewhere,  he  came  to  him  and  said  he  had  a  little  spare  time  on  his  hands, 
which  he  wished  to  turn  to  account  by  collecting  debts.  Upon  this  the  prosecutor 
gave  him  a  list  of  persons  who  were  indebted  to  him,  and  the  prisons  was  indicted 
for  embezzling  money  collected  from  such  debtors.  Nothing  was  said  about  pay- 
ment for  his  services  when  the  list  was  obtained ;  but  the  prosecutor  intended  to 
give  him  the  ordinary  commission.  'It  was  objected  thai  l^e  prisoner  was  not  a  ser- 
vant; but  it  was  held  that  the  case  must  go  to  the  jury.(t) 

The  prisoner  was  a  porter  empbyed  by  a  butter  factor,  and  left  with  the  pur- 
chasers two  firkins  of  butter,  for  ^Aieh  he  was  paid  but  never  acoounted.  Each 
person  to  whom  he  delivered  butter  paid  him  a  small  sum  for  the  carriage,  acoord- 

(e)  It  is  Hereford  by  mistake  in  the  report  in  M.  C.  C.  R. 

(/)  Reg.  V.  White,  2  M.  O.  0.  R.  91  ;  8  C.  &  P.  742  (34  B.  0.  L.  R.).  Other  instancM  of 
embezzlement  were  stated,  but  the  one  stated  sufficiently  raises  the  points. 

(a)  Rex  V.  Melllsh,  MS.,  Bayley,  J.,  and  R.  k  R.  80. 

(A)  Rex  o.  Spencer,  MS.,  Bayley,  J.,  and  R.  k  R.  299,  and  see  Rex  v.  Smith,  poti^  p.  444. 

(t)  Reg.  V.  Hughes,  2  Cox  G.  C.  104,  on  the  authority  of  Rex  v.  Spencer,  fiqtra,  Bullock, 
Comr.,  after  consulting  the  Recorder. 
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iDg  to  the  custom  of  the  trwle.  The  priBoner  never  got  any  regular  wages  irom 
the  prosecator,  but  was  paid  by  the  job,  and  did  nothing  for  the  prosecutor  except 
leare  the  butter  with  the  purchaser,  and  occasionally  assist  him  in  small  jobs;  the 
prosecutor  never  paid  anything  for  delivering  the  batter,  and  the  only  occasions  on 
which  he  paid  the  prisoner  was  for  bringing  it  home  from  the  railways ;  the  prisoner 
did  not  live  in  his  house ;  but  it  was  his  duty  to  receive  the  money  and  to  bring  it 
to  the  prosecutor.  It  was  held  that  the  prisoner  was  employed  to  do  two  things. 
He  was  to  bring  home  parcels  to  his  employer's  house  and  to  deliver  parcels  to  his 
customers  for  him,  and  thereto  he  must  be  considered  as  employed  by  this  butter 
factor.(y) 

Upon  an  indictment  for  embezslement,  it  appeared  that  the  prisoner  had  been  for 
several  years  a  '^  butty  collier*'  or  ^^  charter  master''  (the  two  terms  being  synony- 
mous) at  the  prosecutor's  colliery.  He  was  engaged  to  raise  coal  and  load  it  on  the 
carriages  of  customers,  and  it  was  his  duty  to  find  and  pay  for  labor,  horses,  and 
tools  for  that  purpose;  but  he  had  nothing  t*)  do  with  delivering  the  coal;  he  vras 
paid  29.  9d,  for  every  ton  raised  by  him.  He  had  succeeded  one  Cox,  who  sold 
ooal  to  private  customers,  and  was  allowed  Ss.  6//.  for  every  209.  so  sold ;  and, 
although  nothing  was  said  to  the  prisoner  on  that  subject,  he  continued  the  prac- 
tice. These  were  termed  "land  sales,"  and  his  authority  to  sell  and  receive  the 
money  on  such  sales  was  recognised  by  the  prosecutor's  *agent.  It  was  the  r*4  0R 
prisoner's  duty  to  pay  ov«r  the  gross  proceeds  of  any  coal  sold  by  him  to  the  *- 
machine  clerk,  as  he  received  it.  He  had  no  authority  to  deduct  out  of  any  money 
80  received  by  him  either  the  Bs.  6d.  or  the  2s.  9d ,  but  he  had  to  pay  it  over  in 
gross ;  but  he  was  allowed  to  draw  money  from  time  to  time  on  account  of  the  coal 
raised  to  the  surface.  He  was  paid  for  repairs,  &c.,  done  in  the  pit.  The  prisoner 
might  if  he  Hked  have  taken  pits  from  otner  ooal  masters,  and  worked  them  in  the 
same  manner  and  at  the  same  time  with  the  prosecutor's.  The  prisoner  had  sold 
coal  to  three  persons,  received  the  money,  and  not  accounted  for  it.  It  was  urged 
that  the  engagement  as  butty  collier  did  not  constitute  the  relation  of  master  and 
servant,  and  that  being  so,  the  voluntary  sale  of  coal  to  consumers  of  his  own  selec- 
tion did  not  make  him  a  servant ;  there  was  no  authority  to  compel  or  any  obliga- 
tion so  to  do  in  any  instance ;  but  Crompton,  J.,  thought  that  Rex  v.  Barker(Je) 
and  Rex  v.  Spencer{l)  were  very  like  the  present  case,  and  held  that  the  prisoner 
was  a  servant,  (m) 

A  prisoner  cannot  be  convicted  of  embeezlement  unless  he  be  the  servant  of  the 
prosecutor  at  the  time  he  receives  the  money,  and  merely  sending  the  prisoner  to  a 
bank  to  get  money,  is  not  sufficient  to  make  him  the  servant,  although  he  be  paid 
for  going.  Upon  an  indictment  for  embezzlement,  it  appeared  that  the  prosecutor 
had  given  the  prisoner  a  check  to  get  cashed  at  a  bank,  and  to  bring  back  the 
money  to  the  prosecutor.  The  prisoner  had  sometimes  been  employed  by  the  prose- 
cutor as  a  regular  laborer,  and  sometimes  as  a  rounds-man,  for  a  day  at  a  time,  and 
had  several  times  before  been  seat  to  the  bank  for  money.  The  prisoner,  however, 
on  the  day  in  question,  was  not  working  for  the  prosecutor ;  but  was  to  be  paid  6d, 
for  fetching  this  money  fk>m  the  bank ;  and  it  was  hM  that  the  prisoner  was  not 
the  servant  of  the  prosecutor  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s. 

47.(11) 

The  prisoner  was  indicted  as  the  servant  of  J.  Hill  and  others  for  embezzling  two 
sums  of  money,  their  property.  The  prisoner,  a  coal  and  timber  merchant,  being  in 
difficulties,  assigned  his  goods,  effects,  and  book*debts  to  Hill  and  others  as  trustees, 
who  employed  him  at  a  oilaty  to  conduct  the  business  fw  the  benefit  of  the  trustees, 
and  he  afterwards  received  the  two  sums  in  question,  which  had  been  debts  pre- 
riously  due  to  him,  and  did  not  account  for  them ;  Byles^  J.,  held  that  the  prisoner 
was  not  a  derk  or  servant,  or  acting  in  the  capacity  of  a  clerk  or  servant,  within  the 

(/)  ^K-  ^'  Lynch,  6  Gox  G.  G.  446,  FeDoefather,  B.,  and  Moore,  J. 

{k)  Ante,  p.  417.  (/)  Supra, 

(m)  Reg.  V.  Thomas,  H  Goz  G.  C.  403.  The  prisooer  was  convicted,  and  Gromptoa,  J., 
said  be  woold  consult  Goleridge,  J.,  and  if  he  had  any  doubt  he  would  mention  it ;  but 
the  point  was  not  mentioned  again. 

(n)  Bex  V,  Freeman,  6  G.  &  P.  584  (24  E.  G.  L.  R.),  Park  and  Taunton,  Js. 
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meaning  of  the  Act;  and  that,  aa  he  oould  not  in  point  of  law  pass  the  property  in 
the  dehts  dae  to  him  before  the  assignment,  the  money  which  he  had  received  was, 
in  point  of  law,  his  own  money. (o) 

Upon  an  indictment  for  embezzlement,  it  appeared  that  the  prisoner  kept  a  re- 
freshment-house, and  the  prosecutors,  whilst  he  was  so  doing,  engaged  him  to  get 
orders  for  manure,  on  which  orders  they  supplied  it  from  the  stores.  The  prisoner 
*42f)1  ^^  ^  collect  ther  money  and  pay  it  at  once  to  them ;  he  was  also  to  send 
-*  ^them  weekly  accounts  showing  what  he  had  sold  and  what  he  h<id  received. 
He  was  to  be  paid  by  commission.  It  did  not  appear  that  he  had  undertaken  to 
give  any  definite  quantity  of  time  or  labor  to  the  business;  but  he  was  to  act  in  a 
particular  district,  and  in  the  printed  forms  given  to  him  on  which  to  make  hb 
returns,  he  was  called  agent  for  the  Birkenhead  district.  The  prosecutor  said,  "  he 
was  to  go  through  the  county  and  see  the  farmers  and  get  orders.  He  was  to  be 
oontinusdly  daring  the  season  among  the  fanners."  Subsequently  the  prosecutor 
sent  large  quantities  of  manure  to  stores  at  Birkenhead,  which  were  under  the  con- 
trol of  the  prisoner,  who  took  them  in  his  own  name  and  paid  the  rent  to  the 
owner,  but  was  repaid  such  rent  by  the  prosecutors  when  the  accounts  were  adjusted. 
The  prisoner  supplied  the  manure  from  these  stores ;  but  it  did  not  appear  that  the 
former  mode  of  supply  might  not  have  been  resorted  to  if  found  convenient.  After- 
wards the  prisoner  signed  a  proposal  to  a  guarantee  society  to  insure  the  prosecutors 
in  respect  of  their  connection  with  him,  which  stated  that  his  salary  was  £1  a  year 
besides  commission,  estimated  at  £65  a  year.  This  proposal  contained  a  notice  that 
some  amount  of  salary  must  be  payable,  or  the  society  would  not  insure ;  and  the 
prosecutor  swore  that  he  agreed  to  give  the  prisoner  that  salary.  The  prisoner  was 
allowed  to  get  in  arrear,  that  is,  he  retained  in  his  hands  money  he  acknowledged 
he  had  received,  and  was  treated  as  a  debtor  in  respect  of  it.  The  alleged  embez- 
zlement was  that  he  fraudulently  returned  the  names  of  three  persons  as  having  had 
manure  without  paying  for  it,  when  in  fiict  he  had  received  the  sums  from  them. 
The  question  whether  or  no  he  was  a  servant  within  the  statute  was  lefl  to  the  jury, 
who  convicted ;  but,  on  a  case  reserved,  on  the  questions  whether  there  was  any 
evidence  that  he  was  a  servant,  or  whether  the  question  was  not  for  the  judges,  and 
if  so,  whether  it  ought  not  to  have  been  decided  in  the  prisoner's  favor,  it  was  held 
that  the  evidence  did  not  prove  that  the  prisoner  was  a  servant  of  the  prosecutors, 
but  that  the  relation  between  them  was  rather  that  of  principals  and  agent(/>) 

Upon  an  indictment  for  embezzling  the  money  of  J.  Dickinson  and  E.  Oould,  it 
appeared  that  the  prisoner  was  a  carrier;  employed,  however,  only  between  the 
glove  sewers  and  manufacturers  m  carrying  the  gloves  from  and  to  the  one  and  the 
other.  The  manufacturers  knew  nothing  of  the  individuals  who  made  up  their 
gloves;  but  the  prisoner  gave  the  name  of,  and  took  out  a  number  for,  any  woman 
who  desired  to  be  employed,  and  received  a  certain  number  of  unsewn  gloves  from 
the  manufactory;  the  sewers  each  had  her  number,  and  sent  back  their  gloves, 
when  sewed,  in  separate  parcels,  each  with  their  name  pinned  to  the  parcel,  by  the 
prisoner  to  the  factory.  He  delivered  the  parcels,  and,  if  they  were  found  correct, 
the  total  amount  due  was  paid  to  him  in  one  sum,  and  fresh  parcels  of  unsewn 
gloves  were  delivered  to  him.  His  duty  then  was  to  deliver  to  each  workwoman 
her  money,  deducting  his  charge,  and  her  fresh  work.  According  to  this  course 
*4.^*7'[  ^^^  prisoner  had  teken  out  numbers  for  Dickinson  and  Gould,  and  each  of 
->  them  had  given  him  a  parcel  of  '^'sewed  gloves  to  be  taken  to  the  manufac- 
turers, which  he  duly  delivered.  Dickinson's  work  entitled  her  to  receive  2$,  2id., 
Oould's  entitled  her  to  roeeive  3«.  These  sums,  with  several  others,  in  one  sum, 
were  paid  to  the  prisoner  in  respect  of  such  work ;  and  he  fraudulently  applied 
them  to  his  own  use,  and  denied  the  receipt  of  them ;  and,  upon  a  ease  reserved,  it 
was  held  that  the  relation  of  master  and  servant  did  not  exist^  but  the  prisoner  was 
a  mere  bailee,  and  the  non-delivery  of  the  money,  which  he  had  received,  was  merely 
a  breach  of  trust,  and  not  6uibezzlement.(^) 

The  clerk  of  a  chapelry  who  receives  the  Sacrament  money  is  not  the  serrant 

(o)  Keg.  V.  Barnes,  8  Cox  G.  0.  129.  {p}  Reg  v.  Walker,  D.  k  B.  600. 

(?)  ^^S-  ^'  Oibbs,  Dears.  C.  G.  445.     In  such  a  case  the  prisoner  shonld  now  be  indicted 
as  a  bailee  under  the  24  k  25  Vict.  c.  96,  s.  3,  atUe^  p.  247. 
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either  of  tlie  minister,  chturohwardeDS,  or  the  poor  of  the  chapelry.  The  prisoner 
was  charged  in  different  counts  as  the  servant  of  R.  G.  Wilmot,  who  was  the  curate 
of  a  perpetual  curacy;  of  Morlej  and  Goodwin,  who  were  the  churchwardens ;  and 
of  the  poor  of  the  township ;  and  it  appeared  that  the  prisoner  was  the  clerk  of 
the  chapelry,  and  on  a  Saerament  Sunday  he  collected  the  alms  in  a  plate  from  the 
seTeral  communicants,  and  then  took  the  plate  to  the  altar,  and  delivered  it  to  Mr. 
Wilmot,  who  then  put  in  his  own  donation :  and  the  prisoner  purloined  two  half- 
crown  pieces  from  the  plate,  and  secreted  them  in  his  pocket  for  his  own  use ;  and, 
upon  a  case  reserved,  the  judges  were  of  opinion  that  the  prisoner  was  not  the 
servant  of  any  of  the  persons  idieged  in  the  indictment.(r) 

So  where  a  prisoner  was  chaiged  as  the  servant  of  Blades  in  some  counts,  and  as 
the  servant  of  Blades  '^and  others"  in  other  counts,  and  it  appeared  that  the 
prisoner  was  the  school-master  of  a  charity  sohool,  supported  by  voluntary  contribu- 
tions. The  appcantment  of  the  prisoner,  and  the  funds  of  the  charity,  were  vested 
in  the  power  and  control  of  a  committee,  and  Blades  was  the  treasurer  and  a  member 
of  the  committee-  There  was  a  collector  appointed  to  receive  the  subscriptions  of 
the  contributors  to  the  charity ;  who  was  paid  by  a  commission  upon  the  total  sum 
collected.  The  sole  duty  of  the  prisoner  was  confined  to  the  instruction  of  the 
charity  children ;  and  he  had  never,  in  any  instance,  been  employed  or  requested  to 
receive  any  of  the  contributions,  and  never  did  apply  for  or  receive  any  but  in  this 
single  instance }  and  was  not  to  have  any  the  least  emolument  from  this  single  act 
of  receipt  of  money ;  nor  was  it  the  least  part  of  the  duty  of  his  office  of  school- 
master. The  money  in  question  was  a  voluntary  contribution  from  some  charitable 
fund  in  the  possession  of  the  Ironmongers'  Company,  applicable  to  any  object  they 
mi^t  approve  of,  and  not  limited  to  this  charity.  Blades  had  for  two  or  three 
years  received  this  money  with  a  view  to  avoid  the  payment  of  any  commission  for 
collecting  it ;  but  being  confined  to  bed  by  illness,  he  bad  left  a  written  direction  for 
the  prisoner  to  go  to  Ironmonger's  Hall  to  receive  the  money,  The  direction  was 
his  individual  direction,  not  an  order  from  the  committee  of  management  of  the 
funds  of  the  company.  The  prisoner  never  stood  in  relation  of  servant  to  Blades, 
unless  this  single  act  created  such  relation.  And,  upon  a  case  reserved,  the  judges 
*held  that  the  prisoner  did  not  stand  in  such  relation  to  the  treasurer,  or  com-  vhcaqq 
mittee,  as  to  bring  him  within  the  Act.(8)  ^ 

Where  a  drover  was  employed  by  a  grasier  to  drive  some  oxen  to  London,  and 
his  instructions  were  that  if  he  could  sell  them  on  the  road  he  might,  and  those  he 
did  not  sell  on  the  road  he  was  to  take  to  a  salesman  in  Smithfield,  who  was  to  sell 
them  for  the  grazier ;  and  the  drover  sold  two  of  the  oxen  on  the  road,  and  instead 
of  taking  the  remainder  to  the  salesman,  drove  them  into  Smithfield,  and  sold  them 
there,  and  applied  the  money  which  he  received  for  them  to  his  own  use;  it  was  held 
that  he  was  not  a  servant,  and  could  not,  therefore,  be  convicted  of  euibez2lement.(<) 

But  where  a  drover  was  employed  in  a  single  instance  to  drive  a  cow  and  calf  to 
a  person  to  whom  they  were  sold,  and  to  bring  back  the  money  they  were  sold  for, 
he  was  held  to  be  a  servant  within  the  meaning  of  the  Act.  Upon  an  indictment 
£)r  embeulement,  it  appeared  that  a  farmer  had  some  beasts  in  Smithfield,  which 
the  prisoner  was  keeping  for  him  as  a  drover,  and  he  was  employed  to  drive  a  cow 
and  calf  to  a  person  to  whom  they  were  sold,  and  bring  back  £16.  He  was  not  in 
the  service  of  the  farmer,  but  merely  the  drover ;  he  had,  however,  been  employed 
by  the  farmer  at  different  times ;  but  it  was  not  proved  that  he  had  any  extra 
reward  beyond  what  was  his  due  for  driving  and  delivering  the  cattle  to  the  pur- 
chaser. Upon  a  case  reserved,  the  judges  present  were  unanimously  of  opinion  that 
the  prisoner  was  a  servant  within  the  meaning  of  the  Act.(u) 

(r)  Rex  ff.  Burton,  R.  k  M.  0.  0.  R.  237. 

(t)  Rex  V.  NettletoD,  R.  ft  M.  0.  C.  R.  259.  The  Recorder  thoaght  that  the  prigoner  was 
perfectly  free  to  have  refused  to  receive  the  money  without  any  yiolation  of  duty  either 
to  Blades  or  the  committee,  and  i^so  adverted  to  there  being  no  remuneration  contracted 
for  or  expected  or  promised  to  th6  prisoner. 

(0  ^«'  «•  Goodbody,  8  G.  ft  P.  665  (34  B.  C.  L.  R.),  Littledale,  J.,  and  Parke,  B.  See 
this  case  stated  at  length,  ant$^  p.  394. 

(«)  Rex  V.  Hughes,  R.  ft  M.  C.  G.  R.  370.  The  Recorder  thought  Rex  v.  Nettleton,  tupray 
strongly  applied  to  this  case     But  see  Reg.  v.  Hey,  trnte,  p.  392. 


428  Of  Embszzlbment  by  Olbres  and  Servants,      [book  iv. 

So  where  it  appeared  on  an  indictment  for  embezzlement  that  the  prosecntor  em- 
ployed the  prisoner  to  take  aome  bark  to  Mr.  Morris  to  be  weighed,  and  he  was 
directed  to  brin*^  back  a  written  acoonnt  of  the  weight,  and  of  the  prioe  baik  was 
selling  at,  and  if  Mr.  Morris  offered  to  pay  for  the  bark  the  prisoner  was  to  receive 
the  money,  and  bring  it  to  the  prosecutor ;  the  prisoner  received  1«.  6c^.  for  his 
day's  work ;  he  had  been  employed  many  times  before  by  the  prosecntor,  bat  not 
regularly ;  and  on  this  occasion  he  was  only  employed  for  this  one  day,  and  he  had  never 
been  employed  for  the  purpose  of  receiving  money  before.  Littledale,  J.,  held  that  this 
case  was  distinguishable  from  Mex  v.  NettletonJv)  as  in  that  case  the  prisoner  was 
not  a  servant  at  all,  but  only  employed  on  a  single  occasion  to  receive  money.(«)) 
So  where  the  prisoner  was  not  in  the  regular  service  of  the  prosecutor,  bat  had 
worked  for  him  before,  and  on  the  occasion  in  question  the  hiring  was  for  a  day 
only ;  £rle,  J.,  at  first  doubted  whether  the  relation  of  master  and  servant  sub- 
sisted ;  but  on  Bex  v.  Spencer{x)  and  Rex  v.  Hughe$(^if)  being  (dted,  held  that  the 
case  must  proceed /«) 


'429] 


Upon  an  indictment  for  embezzlement,  it  appeared  that  the  ^railway  station 
at  Chester  was  built  on  land  in  part  belonging  te  each  of  four  railway  com- 
panies, whose  lines  ran  to  it,  and  was  mainteined  at  their  j(Hnt  cost  out  of  a  fund 
contributed  by  them  in  certain  agreed  proportions,  and  that  it  was  under  the  manage- 
ment of  a  committee  of  eight  directors  of  the  companies,  two  appointed  by  each 
company.  This  committee  appointed,  dismissed,  and  paid  out  of  the  said  fund  the 
wages  of  the  officers,  clerks,  and  servants  employed  at  the  station,  and  amongst  them 
the  delivery  clerks,  whose  duty  it  was  to  deliver  parcels  which  arrived  by  the  trains 
of  any  of  the  companies,  and  to  receive  the  sums  charged  fi>r  the  carriage  of  such 
parcels,  and  account  for  and  pay  over  to  the  chief  clerk  in  .the  parcel  office  the  sums 
so  received  by  them  during  the  day.  The  chief  clerk  paid  over  the  money  so  received 
to  the  cashier  of  the  committee  to  the  account  of  the  several  companies  to  whom 
the  same  belonged,  and  he  kept  a  separate  account  for  each  company,  and  paid  the 
money  over  directly  t*  the  company  to  which  it  belonged.  The  prisoner  was  a 
delivery  derk,  and  having  delivered  several  parceb,  and  received  the  money  for  their 
carriage,  due  to  one  of  the  companies,  embeiszled  part  of  it;  and  it  was  held,  upon 
a  case  reserved,  that  the  prisoner  was  properly  convicted  on  oounto  which  aJleged 
him  to  be  the  servant  of  the  four  companies,  or  of  the  eomflutteeL(a) 

By  the  2  &  3  Viol.  c.  93,  the  justices  of  a  county  are  empowered  to  appoint  a 
chief  constable,  and  he,  subject  to  the  approval  of  two  justices,  has  power  to  appcMnt 
constables  and  superintendent  constables ;  and  it  was  held  that  a  superintendent 
constable,  appointed  by  a  chief  constable  under  this  Act,  might  be  described  as  the 
clerk  and  servant  of  the  chief  con8table.(6) 

A  clerk  of  a  joint-stock  banking  company,  esUblished  under  the  7  Oeo,  4,  o.  46, 
may  be  described  .  as  the  derk  of  the  public  officer  of  the  company,  and  allied  to 
have  embezzled  the  property  of  such  officer,  although  he  is  a  shareholder  in  the 
company.(c) 

A  clerk  of  a  savings*  bank  may  properiy  be  described  as  derk  to  the  trustees, 
although  he  was  elected  by  the  managers.  Upon  an  indictment  for  embezzlement, 
stating  the  prisoner  to  be  derk  in  some  counts  to  all  the  trustees  by  name,  and  in 
others  to  one  of  them  by  name  ^'  and  others,''  it  appeared  that  the  prisoner  was  the 
clerk  to  a  savings*  bank,  by  the  regulations  of  which  the  institution  was  to  be  oon- 

\y)  Supra^  note'(«). 

\w)  Rez  9.  Jones,  Monmouth  Spring  Ass.  1832.     liSS.,  C.  3.  G. 

(z)  Supray  p.  424.  (y)  Supra, 

^2j  Reg.  V.  Winnall,  5  Cox  C.  C.  326. 

(a)  Reg.  V.  Bayley,  D.  &  B.  121.  The  case  also  stated  that  in  cases  of  loss  by  negli- 
gence, or  embeszlement  of  a  station  servant,  the  usage  had  been  to  make  good  the  loss  to 
the  particolar  company  by  whom  it  waa  suffered  out  of  the  fanda  of  the  committee.  This 
fund  was  a  different  fund  from  that  which  was  in  the  cashier's  bands  for  payment  over  to 
the  several  companies  or  their  bankers.  It  was  in  the  hands  of  the  bankers  of  the  com- 
mittee, and  was  drawn  out  by  checks  signed  by  the  general  manager. 

(b)  Reg.  V.  Baxter,  Salop  Sp.  Aas.  1851,  MAS.,  G.  S.  G.;  a.  o.,  &  Cox  G.  a  302^  Paiieaon, 
J.     See  now  the  24  k  25  Vict.  c.  96,  s.  69,  potL 

(c)  Reg.  V.  Atkinson,  2  M.  G.  G.  R.  278.     See  this  case  more  at  large,  ante,  p.  309. 
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dacted  by  maDa^iB,  a  treasurer,  and  clerk.  The  managers  were  to  inolade  patrons, 
presidents,  and  trostees ;  the  derk,  with  one  of  the  managers,  was  to  attend  to 
receive  depositB  and  conduct  the  business  of  the  institution,  and  in  case  the  manager 
of  the  day  was  unayoidably  prevented  from  attending,  and  unable  to  find  a  sab»ki- 
tute,  the  clerk  might  act  for  him,  upon  the  said  manager's  responsibility  to  the 
institntion.  ^There  were  about  200  managers  over  and  above  the  trustees,  c^aqq 
patrons  and  presidents,  who  were  managers  ex  officio.  The  clerk  was  elected  ^ 
every  year  by  ballot  at  a  meeting  of  the  managers,  at  which  meeting,  if  no  trustees 
attend^,  the  appointment  by  the  other  managers  would  be  good ;  or  if  no  managers 
attended,  the  appointment  by  the  trustees  would  be  equally  good.  The  manager  of 
the  day  was  absent  at  the  moment  a  depositor  entered  the  bank  and  paid  the  money, 
vhieh  the  prisoner  appropriated  to  his  own  use.  It  was  objected,  1st,  that  the. 
prisoner  was  not  clerk  to  the  trustees,  but  to  the  managers;  *^dly,  if  the  word 
**  others"  might  include  the  managers,  that  the  money  was  not  received  to  their  use, 
but  to  the  use  of  the  trusty,  in  whom  alone  it  was  vested  by  the  9  Geo.  4,  c.  92, 
8.  8 ;  and.  lastly,  that  the  clerk  had  no  authority  to  receive  the  money,  for  he  and  a 
manager  ougiit  to  have  received  it  together.  But  it  was  held,  upon  a  case  reserved, 
that  the  prisoner  Was  properly  described  as  clerk  to  the  trustees,  and  that  the  con- 
viotion  was  good.(c2^ 

A  member  of  ana  secretary  to  a  society  may  be  stated  to  bo  the  clerk  and  servant 
to  the  trustees,  and  the  money  may  be  stated  to  be  their  property,  though  the  society 
be  not  enrolled,  and  though  the  money  ought  in  the  ordinary  course  to  have  been 
received  by  a  steward.  Upon  an  indictment  for  embenling  the  moneys  of  Barber, 
Allport,  and  Haycock,  it  appeared  that  the  prisoner  was  secretary  and  clerk  to  a 
society  held  at  his  house,  called  '"  The  One  Hundred  Pounds  and  Fifty  Pounds 
Society,''  and  a  member  of  the  society.  The  articles  of  the  society  were  not  enrolled. 
By  the  first  article  the  members  were  to  pay  their  moneys  to  the  stewards  for  the 
time  being,  which  were  to  be  paid  by  the  clerk  and  one  of  the  stewards  into  the 
bank  of  t^e  Messrs.  Atwoods,  as  treasurers  to  the  society.  Barber,  Allport,  and 
Hayoock  were  the  trustees  of  the  society.  Two  stewards  had  been  iregularly 
appointed  from  time  to  time  from  the  commencement  of  the  society  till  within  a  few 
montha  before  April,  1834 }  but  no  stewards  had  been  appointed  in  the  year  1834, 
the  prisoner  having  neglected  to  summon  the  committee  as  he  ought  to  have  done, 
aocording  to  his  duty.  No  money  was  receivable  from  the  members,  according  to 
the  r^ulatioBS  of  the  society,  exoept  upon  club  nights ;  and  when  there  were 
stewards,  the  course  of  business  was  tor  the  members  to  pay  their  contributions  to 
the  junior  steward,  and  for  him  to  hand  it  over  to  the  secretary,  who  took  an  account 
of  it  and  made  an  entry,  and  then  carried  the  money,  accompanied  by  one  of  the 
stewards,  to  the  bank ;  one  entry  only  of  the  amount  was  made  by  the  secretary, 
signi^ng  bodi  the  money  received  from  the  members  and  paid  into  the  bank.  The 
only  account  kept  at  the  bank  stood  in  the  names  of  the  trustees.  During  the  time 
there  were  no  stewards,  the  secretary  had  been  in  the  habit  of  receiving  the  money 
from  the  members  on  the  club  nights,  and  carrying  it  to  the  bank.  On  the  8th  of 
April,  1884,  being  one  of  the  dab  nights,  the  prisoner  received  from  the  members 
of  the  sodety  the  sum  of  1B4/.  9«.  4d.j  and  made  an  entry  of  it  in  the  usual  way  ] 
of  this  sum  he  paid  into  the  bank  73/.  18<.  6d.  only,  and  embenksd  the  remainder, 
*WL  i\k.\M.  Itwasobjeeted,  let,  that  as  no  stewards  had  been  appointed,  pic  tqi 
the  money  had  not  been  received  by  the  prisoner  by  virtue  of  his  employment ;  ^ 
2dly,  that  the  trustees  were  not  properly  described  as  his  masters  and  employers ; 
3d]y,  that  the  property  in  the  money  received  could  not  properly  be  laid  as  the 
property  of  the  trustees,  especially  as  the  articles  had  not  been  enrolled.  The 
objections  were  overruled,  and,  upon  a  case  reserved,  the  judges  were  of  opinion  that 
this  case  was  governed  by  the  preceding  case,  and  that  the  conviction  was  right.(e) 

Ad  indictment  tor  embeszlement  in  one  count  described  the  prisoner  as  employed 
in  thu  capacity  of  clerk,  in  another  as  servant,  to  W.  F.  Johnson,  W.  Sykes,  and 
W.  Lewin.     The  clerk  of  the  peace  produced  the  rules  of  a  friendly  sodety,  pro- 

{d)  Rex  0.  Jensen,  R.  k  M.  C.  G.  R.  434. 

{e)  Hex  V.  Hall,  R.  k  M.  C.  C.  R.  474,  a.d.  1836. 
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perly  certified  as  the  Friendly  Society  meeting  at  the  Crowo  and  HorseBhoe,  daly 
enrolled  January  1839.  The  prisoner  was  derk  of  die  society  hehl  at  the  Crown 
and  Horseshoe.  They  had  a  house  in  the  horsemarket  occupied  by  their  teaant. 
The  clerk  was  authorised  by  the  society  to  receive  the  rests  of  iknt  house,  and  he 
had  received  the  money  specified  in  the  indictment  as  rent  for  that  house,  and  appro- 
priated it  The  execution  of  a  deed,  conveying  the  house  oocupied  by  t^e  tenant  to  W. 
F.  Johnson,  W.  Sykes,  and  W.  Lewin,  was  duly  proved.  It  was  oentended  that  by 
the  Act  no  society  shall  have  the  benefit  of  ttie  Act  unless  their  rules  and  ordtfrs 
are  kept  in  a  book.  It  appeared  that  this  was  not  the  ease,  and  thfiiefore  the 
society  was  not  within  the  Act  Lord  Abinger,  0.  B. :  "  If  this  be  so,  it  foUows 
perhaps  that  the  society  could  not  compel  the  trustees  to  account  to  them  for  the 
rents;  but  it  does  not  follow  that  the  prisons  was  not  the  agent  of  the  three 
trustees,  because  he  was  either  appointed  by  them,  or  being  appointed  by  the  body 
at  large,  was  adopted  by  them.  If  they  had  no  legal  existence  as  a  friendly  S)dety, 
they  were  at  least  authoriied  by  the  trustees  to  choose  ^  person  to  collect  the  rents 
due  to  the  trustees.  He  was,  therefore,  the  agent  of  the  parties,  who  w«re  the 
lawful  owners  of  the  house.*'  It  was  then  insisted  that  the  prisoner  was  not  the 
clerk  of  the  .owners*of  the  house;  but  Lord  Abinger,  C.  B.,  thought  he  was  their 
servant  within  the  Act,  and,  upon  a  case  reserved,  the  judges  were  unanimously  of 
opinion  that  the  conviction  was  right.(y*) 

The  prisoner  was  a  member  of  a  friendly  society,  of  which  he  was  derk  or  secre- 
tary ;  the  moneys  were  first  received  by  a  collector,  and  then  handed  to  the  {prisoner 
as  clerk,  to  be  paid  by  him  to  the  bankers  of  the  society.  On  one  occasion  the  pri- 
soner suggested  that  the  interest  allowed  at  the  bank  was  small,  and  that  he  could 
obtain  more  for  this  money  from  a  firm  in  London,  and  with  the  consent  of  the  dub, 
he  drew  all  the  money  from  the  bank,  for  the  purpose  as  he  alleged,  of  investing  it 
with  this  firm ;  it  afterwards  appeared  that  he  had  appropriated  the  money  to  his 
own  use,  and  he  was  indicted  for  enibeaEzling  the  same.  Coleridge,  J. :  *^  This  in- 
dictment cannot  be  maintained.  The  prisoner  was  trustee  for  the  whole  dub  ;  he 
i^Aoo-\  i^ceived  the  money,  *with  the  consent  of  the  club,  for  the  purpose  of  invest- 
^  ing  it.  He  was  part  owner,  and  could  not  be  guilty  of  stealing  his  own  pro- 
perty ;  and  the  charge  of  embezzlement  cannot  be  sustained,  because  clearly  he  was 
neither  clerk  nor  servant  of  the  dub,  nor  did  he  receive  the  money  as  such,  bnt  as 
a  partner,  and,  therefore,  as  an  owner.''(<^) 

Upon  an  indictment  against  the  prisoner  for  embezzling  29/.  15<.  Sd,  as  derk  to 
the  Rev.  T.  Mathew  and  others,  it  appeared  that  the  prisoner  was  secretary  and 
treasurer  of  a  friendly  f^ietj,  and,  whilst  acting  in  such  capacities,  received  the 
subscriptions  of  the  members.  Mr.  Mathew  and  two  others  were  the  trustees,  and 
by  a  ride  of  the  society  all  moneys  were  vested  in  them  as  trustees.  The  aoconats 
were  audited  and  settled  quarterly,  and  the  17th  of  September  was  one  of  the 
quarter  days.  A  day- book  and  ledger  were  kept  by  the  prisoner.  The  subscrip- 
tions were  entered  in  the  day-book  at  the  time  they  were  paid,  and  these,  as  well  as 
the  disbursements  thereout,  were,  at  the  end  of  each  quarter,  transferred  to  the 
ledger,  and  a  balance  struck  at  the  foot  of  the  account,  showing  the  clear  balance  in 
the  hands  of  the  prisoner,  and  29/.  15«.  8d,  was  the  clear  balance  on  the  17th  of 
September.  The  prisoner  did  not  bring  fijrward  his  reodpts  between  that  day  and 
the  next  quarter  day  into  the  ledger.  If  any  surplus  remained  in  the  hands  of  the 
secretary  and  treasurer,  it  was  distributable  before  Christmas  in  each  year,  and  it 
was  the  duty  of  the  prisoner  to  have  such  surplus  ready  to  be  paid  over  when  re- 
quired to  do  so.  Shortly  after  the  meeting  of  the  society,  on  the  18th  of  December, 
preparatory  to  the  distribution  of  the  surplus,  the  prisoner  disappeared  with  the 
funds  of  the  society.  It  wrs  contended,  1st,  that  the  prisoner,  having  fairly  ac- 
counted on  the  17th  of  September,  could  not  be  guilty  of  embezzlement;  2dly,  that 
after  the  17th  of  September  Uie  money  remained  in  the  prisoners  hands  as  treas- 
urer, and  that  the  relationship  of  derk  to  the  trustees  did  not  then  exi8t,(ft)  and 

(/)  Reg.  V.  Miller,  2  M.  C.  0.  R.  249,  a.d.  1842. 

(y)  ^S*  *>•  Waite,  2  Cox  C.  G.  245,  a.o.  1847.     No  authority  was  here  referred  to. 
(A)  It  was  said  that  the  office  of  secretary  was  alone  mentioned  in  the  rales,  and  that 
for  the  office  of  treasurer  the  prisoner  received  no  pay. 
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that  the  aceonDting  changed  Che  character  of  the  possession  ;  3dly,  that  the  prisoner 
was  a  part  owner.  Bat  it  was  held,  on  a  case  reserved,  that  the  prisoner  was 
gailiy  of  emheszlement.  It  was  immaterial  to  consider  whether  he  filled  the  office 
of  aeoretarj  or  treasurer,  or  hoth,  becanse  it  appeared  that  he  was  employed  to 
collect  the  snbscriptions,  and  on  the  face  of  his  account  the  balance  of  29^.  15«.  Sd. 
remaiDed  in  his  hands,  and  it  was  his  duty  to  keep  any  surplus,  and  have  it  ready 
for  diatribntion  when  required  to  do  so.  That  his  duties  as  clerk  did  not  cease 
when  the  balance  of  the  account  was  struck ;  he  was  clerk  when  he  received  the 
money,  and  he  was  clerk  when  he  absconded  ;  and,  lastly,  that  the  prisoner  was  not 
entitled  to  any  interest  in  the  funds,  so  as  to  prevent  him  from  being  guilty  of  the 
oirenoe.(t) 

The  prisoner  was  indicted  as  clerk  and  servant  of  J.  Bean  and  others  for  embez- 
zling their  money.  Dean,  the  prisoner,  and  ^many  others  were  members  of  r^ic 400 
"The  United  Kentish  Brothers  Benefit  Society,"  and  the  prisoner  was  ^ 
emplojped  as  secretary,  and  his  duties  were  to  receive  and  pay  into  the  savings'  bank, 
or  deposit  in  the  box  of  the  society,  all  the  subscriptions,  fines,  and  other  payments 
of  the  members :  the  society  was  not  enrolled,  and  there  were  no  trustees.  Dean 
was  an  ordinary  member  of  the  s<)ciety.  The  prisoner  received'  as  a  remuneration 
for  doing  the  work  of  secretary,  2d.  per  head  per  quarter  on  every  member,  includ- 
ing himself.  It  was  the  duty  of  the  prisoner  at  certain  times,  and  under  certain 
circumstances,  to  eany  the  money  he  received  to  the  savings*  bank;  but  it  was  dis- 
covered that  he  had  not  so  carried  about  50?.  to  the  savings'  1)ank.  It  was  objected 
that  he  was  not  the  servant  of  J.  Dean  ^^  and  others,"  for  others  must  include  him- 
self, and  that  the  money  was  his  own  money,  as  he  was  a  partner.  Maule,  J., 
^'  These  objections  must  prevail.  The  prisoner  is  alleged  to  be  the  servant  of  J. 
Dean  *  and  others ;'  but  he  is  no  otherwise  servant  of  J.  Dean  '  and  others '  than 
as  interested  with  them  in  the  fund,  and  as  doing  something  for  the  benefit  of  the 
whole  society.  Dean  'and  others'  are  in  no  special  position  as  masters  to  him  ; 
he  is  rather  in  the  nature  of  a  partner,  having  an  advantage  over  the  other  partnen*, 
by  reiiBon  of  an  allowance  to  him  for  doing  more 'of  the  work  than  the  others  do. 
The  money  is  not  the  money  of  Dean  ^  and  others,'  except  in  so  far  as  it  is  the 
money  of  the  prisoner.  Dean,  and  some  other  persons.  Before  the  7  Geo.  4,  c.  64, 
s.  14,  which  enabled  the  person  framing  an  indictment  to  describe  partDers  as 
'others,'  the  names  of  all  the  members  of  this  society  must  have  been  set  out.  If 
the  name  of  the  prisoner,  or  of  any  other  member,  had  been  omitted  in  the  enume- 
ratioo  of  the  mfqnbers,  there  would  have  been  a  failure  in  the  proof.  If  the  name 
of  the  prisoner  had  been  inserted,  the  indictment  would  have  been  bad  on  its  face  ;' 
for  it  would  have  charged  the  prisoner  with  embezzling  his  own  money ."(y) 

The  prisoner  was  indicted  for  embezzlement  as  clerk  and  servant  of  three  persons 
who  were  named.  He  was  a  member  and  secretary  of  a  properly  certified  friendly 
society,  and  as  such  secretary  received  a  salary  of  £1  per  annum.  No  treasurer 
had  ever  been  appointed,  and  the  prisoner  for  fifteen  years  had  always  at  the  weekly 
meetings  of  the  society  received  all  moneys  due  from  the  members,  giving  receipts 
for  the  same,  and  punctually  made  all  payments  due  from  the  society,  placing  the 
baknce  in  the  society's  box  with  the  books  at  the  lodge-room.  The  prisoner  alwnys 
gave  oorreet  receipts  to  the  members  for  their  weekly  payments,  but  made  false 
entries  in  the  contribution  and  cash-book  kept  by  him  as  secretary.  By  the  rules 
he  waB  to  *'  attend  all  meetings  of  the  lodge,  take  minutes  of  the  proceedings  thereof, 
and  keep  a  correct  account  01  the  receipts  and  expenditure  of  the  lodge,"  &c. ;  but 
nothing  was  mentioned  as  to  his  raoeiTing  any  money,  and  the  duty  of  the  treasurer 
was  *-  to  take  charge  of  the  funds  of  the  lodge,  and  pay  all  demands,"  &c.  In 
consequence  of  suspicion,  an  examination  of  the  accounts  was  made,  and  it  was 

(0  Reg.  9.  Morptij,  4  €k>x  0.  G.  101,  Feb.  1850.  It  is  said  that  the  trustees  bad  not 
power  hy  the  roles  to  dismiss  the  prisoner,  and  as  the  10  Geo.  4,  c.  56,  is  referred  to,  it 
maj  be  inferred  that  the  society  was  enrolled;  but  these  are  not  stated  as  facts  in  the 
case.     This  case  was  decided  in  Ireland. 

(/}  ^8-  V-  Taffs,  4  Cox  C.  C.  169,  March,  1850;  Rex  v.  Hall,  tupra^  was  cited  in  this 
case. 

VOL.  II. — 22 
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utAOA-]  *discoTered  that  the  prisoner  had  Dot  entered  io  the  books  a  large  number 
•J  of  subscriptions ;  and,  being  called  on  for  an  explanation,  he  at  once  admitted 
that  he  had  received  the  money,  and  was  willing  to  repay  the  amount  by  instalmentB. 
It  was  objected  that  this  was  merely  a  breach  of  trust,  but  the  objection  waa  orer- 
ruled  ;  and,  on  a  case  reserved,  the  conviction  was  held  right.(A;') 

The  Doncaster  Permanent  Benefit  Building  and  Investment  Society  was  duly 
enrolled,  and  its  rules  certified.  Its  object  was  to  enable  members  to  obtain  from 
it  loans  by  way  of  mortgage  on  their  real  property,  each  member  contributing  anna- 
ally  ten  shillings  fi)r  fourteen  years,  and  having  credit  for  the  amount  subscribed  on 
paying  off  his  mortgage.  The  prisoner  was  the  secretary,  and  only  paid  officer  of 
the  society,  and  the  management  of  afiairs  of  the  society  were  lefl  almost  entirely  to 
him.  The  course  of  business  as  prescribed  by  the  rules  had  not  been  strictly  ad- 
hered to.  The  subscriptions  were  not  always  received  by  the  stewards,  but  fre- 
quently by  the  prisoner,  who  also  made  entries  in  the  stewards'  books.  The  mort- 
gages were  always  made  to  the  trustees,  but  when  redeemed  the  money  waa  paid  to 
the  prisoner  as  secretary,  but  for  and  upon  receipts  signed  by  the  trustees.  A  mort- 
gage for  £426  8«.  3d,  was  paid  off,  and  that  sum  paid  to  the  prisoner,  and  he  em- 
bezzled it.  None  of  the  trustees  were  present  at  the  time.  It  waa  no  part  of  the 
duty  of  the  secretary,  as  defined  by  the  rules,  to  receive  the  sums  of  money  paid  to 
redeem  mortgages,  but  it  was  the  duty  of  the  directors  to  do  so.  It  waa  objected 
that  the  prisoner  could  not  be  said  to  be  the  servant  of  the  trustees,  as  waa  alleged 
by  the  indictment,  or  to  have  received  the  money  by  virtue  of  his  employment  as 
such ;  but  Keating,  J.,  held  that  the  actual  course  of  business,  as  proved,  though 
not  in  strict  accordance  with  the  rules,  was  evidence  for  the  jury  that  the  prisoner 
received  the  money  by  virtue  of  his  employment  as  servant  to  the  truateeSy  and  the 
jury  found  that  he  did  so  receive  it;  and,  on  a  case  reserved,  it  was  held  that  there 
was  evidence  from  which  the  jury  might  infer  that  the  prisoner  was  employed  by  the 
trustees  to  receive  the  money ;  for,  although  he  was  secretary,  and  as  such  had  his 
duties  pointed  out  by  the  rules,  yet  he  might  also  have  had  other  duties  as  clerk  to 
the  trustees;  and  while  the  one -set  of  duties  would  depend  on  the  rules,  the  other 
would  be  ascertained  by  the  actual  course  of  business.  The  trustees  might  have 
employed  any  other  person  to  receive  the  money  for  them,  and  here  there  was 
evidence  that  the  prisoner  was  so  employed  by  them  ultra  his  duties  as  8ecretary.(/) 

On  an  indictment  for  embezzlement  it  appeared  thut  the  prisoner  was  secretary  of 
a  money  club,  and  the  rules  of  the  club  appointed  him  secretary,  and  provided  that 
he  '^  shall  receive  for  his  services  a  fair  remunei*ation,  to  be  decided  by  the  members," 
&c.,  and  '^  shall  make  the  promissory  notes  on  demand,  and  shall  always  be  one  of 
the  committee."  ^'  All  checks  or  orders  upon  the  treasurer  to  be  countersigned  by 
the  secretary."  And  one  Whiles  was  to  act  a»  trustee,  and  to  sign  all  orders  upon 
*4H51  ^^^  treasurer  for  payments,  and  he  was  also  deputy-treasurer.  There  *were 
^  two  stewards,  and  the  practice  of  the  club  was  tur  the  stewards  to  receive 
payments  of  members,  and  to  pay  them  over  to  the  deputy-treasurer,  and  for  him 
to  retain  in  his  hands  all  the  moneys  and  securities  belonging  to  the  club,  the  notes 
being  posted  in  the  book  called  the  bond-book,  which  remained  in  the  custody  of 
Whiles.  A  promissory  note  was  made  by  one  Brough  as  principal,  and  by  Starkey 
and  Adcock  us  co-sureties,  for  the  sum  of  X50,  payable  to  the  order  of  Whiles, 
which  note,  the  property  of  the  club,  was,  by  order  of  the  club,  taken  out  of  the 
bond -book  and  handed  to  the  prboner  by  Whiles,  and  the  prisoner  was  directed  by 
the  club  then  in  meeting  assembled  to  sue  upon  the  note,  or  get  better  security  for 
the  money.  Whiles  desired  that  his  name  should  not  be  made  use  of  in  any  legal  pro- 
ceedings ;  but  afler  receiving  the  note,  the  prisoner  endorsed  it  with  the  name  of 
Whiles,  and  employed  an  attorney,  who  issued  a  writ  against  the  makers  of  the  note 
at  the  suit  of  the  prisoner,  and,  in  consequence  of  this  action,  Adcock  paid  the  pri- 
soner two  sums  of  £30  and  £10,  the  moneys  charged  in  the  indictment.  There  was 
also  proof  of  the  prisoner's  having  appropriated  the  money.  The  jury  were  asked — 
1.  Did  the  prisoner  receive  the  moneys?  2.  Ought  he  to  have  paid  them  over  to 
the  club?     3.  Did  he  withhold  them  from  the  club  fraudulently?    The  jury  found 

(k)  Reg.  V,  Proud,  L.  k  C.  97.  (/)  Reg.  v.  Hastie,  L.  k  G.  269. 
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eaeh  of  tlieee  questions  against  the  prisoner;  and,  on  a  case  reserved,  on  the  ques- 
tions— 1,  Was  the  prisoner  a  clerk  or  servant  or  a  person  employed  for  the  purpose 
of  receiving  the  mon^  in  question,  or  was  he  a  person  employed  in  the  capacity  of 
a  clerk  or  servant?  2,  Was  the  money  received  by  the  prisoner  by  virtue  of  his 
employment,  or  in  his  capacity  of  clerk  or  servant  ?  3,  Was  the  money  received  by 
the  prisoner  for,  or  in  the  name,  or  on  account  of,  his  masters  ? — ^it  was  held  that 
the  eoDviction  wns  right.  Erie,  G.  J. :  ^^  The  first  question  put  to  us  is,  whether  the 
prisoner  received  the  money  as  clerk  or  servant  ?  Now,  he  was  secretary  of  the 
nAah,  with  a  salary.  His  duties  are  detailed  in  the  rules ;  and  although  he  was  not 
apeoifieally  charged  with  the  duty  of  receiving  money  for  the  club,  he  h:id  several 
duties  to  perform  cognate  to  the  receiving  of  motiey  [namely;  to  make  applications 
for  interest  or  instalments  due,  and  for  better  security  or  part  payment]. (m)  If  the 
ordinary  duties  of  a  person  in  the  employ  of  another  are  proximately  connected  with 
the  receiving  of  money,  the  receipt  of  money  for  his  employer,  and  appropriation  of 
it  to  his  own  use,  would  make  him  liable  to  the  charge  of  embezzlement.  It  was  so 
laid  down  in  SpencerU  ccue(n),  and  it  is  sufficient  if  there  wds  a  specific  employment 
to  receive  money  on  one  particular  occasion.  The  case,  therefore,  seems  to  me  to 
fall  within  the  statute,  as  far  as  the  employment  of  a  servant  is  concerned.  Then' 
was  he  within  the  statute  as  relates  to  the  receipt  of  the  money  ?  Had  he  a  right 
.  to  the  repayment  of  the  loan,  and  to  hold  the  money  as  a  collateral  security  for 
Gosts?  If  this  had  been  a  mere  loan,  and  the  prisoner  had  been  sent  to  apply  for 
the  money  or  for  better  security,  I  think  there  would  have  been  no  doubt  that  the . 
receipt  would  have  been  to  the  use  of  the  club.  The  strength  of  the  argument  for 
the  prisoner  was  that  he  had  a  ^cause  of  action  on  the  note.(o)  Now  what  r:|ej^qi! 
passed  between  the  club  and  the  prisoner  had  not  the  effect  of  passing  the  ^ 
absolute  property  in  the  note  to  him  as  against  the  club.  That  gave  only  a  limited 
aothoricy,  namely,  to  sue  upon  it.  As  between  him  and  the  club  there  is  nothing 
to  show  that  they  authorized  him  to  receive  the  money,  and  become  the  absolute 
owner  of  the  note.  1  take  the  finding  of  the  jurv  to  have  answered  in  the  affirma- 
tive the  question,  '  Was  the  money  received  by  the  prisoner  for,  or  in  the  name  of 
his  masters?'  The  jury  have  found  that  the  prisoner  had  no  lien  on  the  money  in 
the  capacity  of  plaintifi^,  or  as  making  himsdf  liable  to  the  costs  of  the  action."(p) 

One  set  of  counts  charged  the  prisoner  with  embezzlement  as  the  clerk  and  ser- 
vant of  E.  B.  Baker  and  others ;  another  set  as  the  clerk  and  servant  of  W.  Nicholls. 
The  prisoner  was  secretary  at  a  yearly  salary  to  the  Earl  of  Uzbridge  Lodge  of  Odd 
Fellows,  which  was  a  Lodge  within  the  Manchester  Unity,  and,  according  to  the 
rules  of  the  lodges,  a  member  of  any  lod^  within  the  Manchester  Unity  could  pay 
his  subscriptions  to  any  other  lodge  within  the  Unity,  if  more  convenient.  In  con- 
sequence of  a  change  of  residence,  it  became  more  convenient  for  a  member  of  the 
Byron  Lodge,  which  was  within  the  Unity,  to  pay  his  contributiou  of  one  shilling  a 
fortnight  to  the  Earl  of  Uzbridge  Lodge;  and  accordingly  he  paid  it  on  three  sev- 
eral occasions  to  the  prisoner,  whose  duty  it  was  to  attend  the  lodge,  receive  the 
money,  and  enter  the  payments  on  a  card,  which  each  member  kept  and  produced  - 
to  the  secretary  from  time  to  time.  It  was  also  the  prisoner's  duty  as  secretary  to 
enter  the  payments  as  he  received  them  night  by  night  in  the  contribution-book, 
and  then  to  add  them  up  in  the  book,  and  pay  the  total  to  W.  Nicholls,  the  trea- 
surer of  the  Earl  of  Uzbridge  Lodge.  Nicholls  paid  all  the  money  he  received  into 
a  bank  in  the  names  of  the  trustees  of  the  lodge,  of  whom  E.  M.  Baker  was  one. 
The  prisoner  had  not  made  any  entry  in  the  contribution-book  of  any  of  the  pay- 
ments so  made  by  the  member  of  the  Byron  Lodge.     Patteson,  J.,  held,  1st,  that 

(»)  These  duties  are  not  mentioned  in  the  case. 

(n)  AnUj  p.  424. 

(o)  Hill,  J.,  during  the  argument  asked,  *<  Was  not  the  endorsement  of  Whiles'  name 
necessary  to  make  him  owner?  The  prisoner  himself  wrote  Whiles'  name  on  the  note, 
and  as  far  as  appears  by  the  case,  witboat  Whiles'  authority." 

{P)  R<^'  V-  Totigue,  Bell  O.  €.  289,  Brarowell,  B^  Ghannell,  B.,  and  Hill,  J.,  concurred; 
but  Crompton,  J.,  doubted  whether  the  money  was  received  by  virtue  of  any  of  the  duties 
for  which  the  prisoner  was  employed,  and  thought  they  ought  to  treat  the  note  as  pro- 
perly indorsed  to  the  prisoner. 
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the  prisoner  was  not  servant  of  NiohoUs,  the  tressuror,  bat  of  the  t^rmtees ;  2d\y,  that 
the  prisoner  received  the  money  as  clerk  and  servant  of  trustees  of  the  Earl  of  Uz- 
bridge  Lodge,  who  would  account  for  it  to  thu  other  lodp;e ;  for  the  mone^  was 
received  and  carried  in  the  first  instance  to  the  use  of  the  trustees  of  the  Earl  of  Ux- 
bridge  Lodge ;  and,  lastly,  that  Rex  v.  HaU{q)  was  precisely  in  point  to  show  that  pri- 
soner was  clerk  and  servant  to  the  trustees,  and  that  the  more  accurate  way  was  to 
describe  a  person  in  the  situation  of  the  prisoner  as  a  derk  and  servant,  and  that 
the  words  ^'  in  the  capacity  of  clerk  and  servant "  only  applied  where  the  prisoner 
was  employed  on  temporary  oocasions,  and  did  not  usually  fill  that  8ituation.(r) 
*4^71  '^'^^^  prisoner  was  indicted  for  embezeienicnt  as  servant  of  D.  Lever  and 
-I  others,  who  were  named.  These  pennons  and  the  prisoner  were  a  oommittee 
formed  from  the  members  of  two  friendly  societies  for  the  purpose  of  conducting  a 
railway  excursion.  The  committee  nominated  certain  persons  to  sell  tickets  entitling 
the  bearer  to  share  in  the  excursion,  and  issued  to  them  the  tickets  for  sale.  The 
tickets  and  the  money  produced  by  their  sale  belonged  to  the  two  societies,  each 
lodge  being  entitled  in  proportion  to  the  number  of  its  members.  The  duty  of  th^t 
persons  appointed  to  sell  the  tickets  was  to  pay  over  the  money  received  from  their 
s^e  to  a  person  appointed  by  the  committee  to  receive  it  for  the  use  of  the  socie- 
ties ;  they  received  no  remuneration  for  their  services.  The  prisoner,  a  member  of 
one  of  the  lodges,  was  one  of  the  persons  nominated  to  sell  tickets,  and  sold  a  num-  . 
her  of  them,  and  fraudulently  disposed  of  the  money  received  for  their  sale.  The 
jury  found  that  he  received  die  money  for  and  in  the  name  of  the  committee,  and 
fifaudulendy  converted  it  to  his  own  use;  and,  upon  a  case  reserved,  upon  the 
questions  whether  he  was  employed  '^  for  the  purpose  or  in  the  capacity  of  a  elerk 
or  servant,''  within  the  meaning  of  the  24  &  25  Vict  c.  96,  s.  68,  and  whether 
being  a  member  of  the  oommittee,  and  of  one  of  the  societies,  and  thus  a  joint 
owner  of  the  tickets,  and  the  money  produced  by  the  sale  of  them,  he  could  be 
lawfully  convicted ;  it  was  held  that  be  was  not  a  clerk  or  servant  within  the  mean- 
ing of  the  Act.(«) 

Where  the  prisoner  was  appointed  under  the  10  Geo.  4.  c.  68,  cc^lcctor  of  the 
poor,  church,  and  improvement  rates  by  the  vestry  of  St.  Paul,  Ocvent  Oarden,  it 
was  held  that  he  might  be  indicted  as  servant  of  the  committee  of  management  of 
the  affairs  of  the  parish  for  embezzling  their  moneys ;  for  it  was  no  objection  that 
he  was  appointed  under  the  Act  of  Parliament,  as  it  was  quite  immaterial  how  he 
W^B  appointed ;  and  sec.  2  provides  that  the  moneys  shall  bo  moneys  of  the  com* 
mittee;  and  the  Act  means  that  though  the  collectors  are  to  be  appointed  by  the 
vestry,  yet  they  are  to  be  clerks  or  servants  to  the  committee  of  management ;  and 
Bex  V.  Jen8on{t)  shows  that  a  person  may  be  the  clerk  of  one  though  appointed  by 
another.  («) 

Upon  an  indictment  against  the  prisoner  under  the  39 Oeo.  3,  o.  85,  for  emhec- 
zling  the  property  of  the  churchwardens  and  overseers  of  a  parish,  it  appeared  that 
the  prisoner  was  appointed  as  an  extra  collector  of  poor  rates  by  the  parish,  sad 


^^38] 


that  he  was  '''paid  out  of  the  parish  funds ;  his  remuneration,  however,  was 
not  by  a  fixed  salary,  but  by  a  per-centage  on  his  collections,  and  it  was  eon- 


{q)  Supray  p.  431. 

(r)  Reg.  V,  WooUey,  4  Cox  G.  C.  255,  March,  1850.  In  another  case  against  the  same 
prisoner,  where  the  snms  alleged  to  have  been  embezzled  were  paid  to  him  bj  members 
of  the  Earl  of  tJxbridge  Lodge,  Plati,  B.,  also  ruled  that  the  prisoner  was  the  servant  of 
the  trastees  and  not  of  the  treasurer,  and  that  the  case  was  gorerned  by  Rex  v.  Hall,  tupta; 
Reg.  V.  Woolley,  4  Cox  C.  G.  251.  In  thia  case,  the  first  count  described  the  prisoner  as 
the  servant  of  NichoUs,  and  the  second  of  Baker  and  others,  and  this  count  alleged  that 
the  prisoner,  "  within  six  calendar  months  from  the  time  of  committing  the  offence  in  the 
first  count  mentioned,"  &c. ;  and  it  was  objected  that  the  7  &  8  Geo.  4,  c.  29,  s.  48,  only 
authorized  the  addition  of  counts  for  other  offences  "  against  the  same  master ,-"  but  Plait, 
B.,  held  that  this  averment  was  surplusage. 

[«)  Reg.  V.  Bren,  L.  k  C.  346.    No  opinion  was  proaouaced  oa  the  other  point. 

U)  Supra,  p.  430 

[u)  Reg.  V.  Callahan,  8  C.  &  P.  154  (34  E.  C.  L.  R.),  Vaughan  and  Patteson,  Js.  The 
indictment  also  contained  counts  charging  the  prisoner  as  servant  to  Walker  and  others 
the  churchwardens,  and  he  had  embezzled  the  rector's  rate,  and  on  objectioa  taken  the 
judges  held  that  the  prosecutor  should  elect  on  which  he  would  proceed,  which  he  did. 
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tended  that  he  was  not  a  clerk  or  sermat  within  the  meaning  of  the  statute ;  but 
the  objection  was  0Terru)ed.(i7) 

The  prisoner  was  indicted  for  embezsling  moneys  as  servant  to  the  guardians  of 
the  poor  of  the  parish  of  Birmingham.  Two  questions  arofte  upon  the  trial.  The 
first  was  upon  the  eridence  of  the  prisoner's  appointment  as  treasurer  to  the  guar- 
dians. A  bond  was  put  in,  dated  30th  Octol>er,  1844,  executed  by  the  prisoner*, 
and  cooditioDed  for  the  performance  of  the  duties  of  his  office  as  treasurer;  the  con- 
dition referred  to  a  meeting  of  the  guardians  on  November  6th,  1832,  when  he  was 
first  appointed.  In  order  to  show  what  those  duties  were,  die  book  of  the  pro- 
eeedings  of  the  guardians  was  produced,  and  it  was  proposed  to  read  the  entry  of 
his  appointment,  but  tlus  being  unstamped  was  rejected. (i«)  It  was  then  objected 
that  without  this  there  was  no  evidence  of  appointment  as  treasurer;  but  Cole- 
ridge, J.,  thought  that  the  case  might  proceed,  on  the  prisoner's  admission  contained 
in  the  condition  that  he  was  in  fact  appointed  to  be  treasurer,  and  that  the  duties 
of  the  ofiice  might  be  collected  sufficiently  for  the  purposes  of  this  indictment, 
namely,  that  he  was  to  receive  money  on  behalf  of  the  guardians,  and  account  to 
them  for  his  receipts,  from  the  clauses  of  the  statute  relating  to  the  office.  The  1 
k  2  Wm.  4,  c.  67,  passed  for  the  better  regulating  the  poor  within  the  parish  of 
Birmingham,  and  by  sec.  38,  the  guardians  were  authorized  to  appoint  one  or  more 
treasurers ;  by  sec.  40  they  are  required  to  take  a  bond  from  the  treasurer  for  the 
doe  execution  of  his  office ;  by  sec.  41  every  treasurer,  &c.,  shall  from  time  to  time, 
whenever  thereunto  required  by  the  guardians,  make  out  and  deliver  to  them  or 
their  derk  a  true  and  perfect  account  in  writing  under  his  hand  of  all  moneys 
which  shall  have  been  by  him  had,  collected,  or  received  for  the  purposes  of  this 
Act,  and  how,  and  to  whom,  and  for  what  purposes  the  same  hath  been  disposed  of, 
cmd  every  such  treaxurer^  dsc,  shaU^  and  H  hereby  required  to  pay  to  the  tjfuardians 
aU  tnch  moneysy  as  upon  the  balance  of  ^uch  CLccount  shall  appear  to  be  due  and 
owing  from  kan  on  account  of  the  moneys  authorized  to  be  raised  by  the  said  Act. 
In  case  of  refusal  or  neglect  to  deliver  such  account,  or  to  pay  the  balance  when  re- 
quired, two  justices,  on  complaint  of  the  guardians,  may  hear  and  determine  the 
matter,  and  settle  the  account,  if  produced,  in  a  summary  way ;  and  if  it  shall 
appear  to  them  that  any  of  the  moneys  which  shall  have  been  collected  or  received 
shall  be  in  the  hands  of  or  owing  from  such  treoKUrer,  on  non  payment,  they  may 
be  levied  by  distress  and  sale  of  his  goods,  and  if  sufficient  cannot  be  found,  or  if 
he  shall  not  appear  (without  sufficient  excuse),  he  may  be  committed  to  the  house 
of  ecHTeotion  until  he  shall  have  paid.  The  prisoner,  as  treasurer,  had  been  in  the 
habit  of  settling  accounts  with  the  parish  officers  or  clerks  to  the  boards  of  guar- 
dians of  other  parishes  or  unions,  he  charging  them  with  moneys  expended  on  theii^ 
account  for  the  relief  of  their  paupers  resident  in  Birmingham,  and  being  charged 
*hy  Uiem  with  moneys  expended  iry  them  for  Birmingham  paupers  resident  r^K  <  og 
in  their  parishes  or  unions  respectively ;  on  tliese  occasions  he  received  or  *- 
paid  the  balance,  as  the  case  might  be.  On  the  three  occasions  laid  in  the  indict* 
ment,  the  prisoner  had  received  three  sums  of  money  as  balances,  and  had  made  no 
entry  of  them  in  his  books,  nor  rendered  any  account  of  them  His  accounts  had 
been  regularly  audited,  and  on  his  ceasing  to  be  treasurer,  and  becoming  clerk,  h^ 
had  been  called  on  for  a  final  account,  which  he  rendered,  as  well  as  a  supplemental 
one,  but  without  disclosing  these  receipts.  From  £60,000  to  j£100,000  a  year 
would  pass  through  his  hands;  he  was  allowed  two  or  three  clerks  in  his  office;  and 
it  was  necessary  for  him  to  keep  various  accounts  in  various  books,  having  to  settle 
balances  with  a  great  many  parishes  and  unions  in  all  parts  of  England.  The  trans* 
actions  were  of  such  magnitude,  that  a  banking  firm  in  Birmingham  now  performed 
the  daties.  Upon  these  facts  it  was  objected  that  the  office  was  not  within  the  Act; 
Coleridge,  J.,  overruled  the  objection,  and,  upon  a  case  reserved,  upon  both  points^ 
it  was  contended,  Istly,  that  there  was  no  sufficient  evidence  of  the  prisoner  having 
been  appointed  to  act  as  treasurer  to  the  guardians.  To  show  what  were  the  precise 
duties  the  prisoner  had  to  perform,  the  actual  appointment  ought  to  have  been  pro- 

(v)  Rex  9,  Ward,  Qow  N.  P.  R.  168,  Richardson,  J. 

(v)8ee  DOW  the  17  k  18  Vict.  c.  83,  a.  27,  which  renders  unstamped  instruments  ad- 
missible in  any  criminal  proceeding. 
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duced^  for  although  the  Act  required  the  treasurer  to  do  certain  things,  theguarditiiB 
had  a  discretion,  and  might  vary  the  t^rms  of  appointment  in  an  j  'way  tfacj  might 
think  fit.  2dl7.  the  money  embeozWd  most  be  the  property  of  the  proseeiitors  at 
the  time  of  the  embezzlemeiit;  and  here  there  was  do  embezzlement,  unless  it  ma 
the  prisoner's  distinct  duty,  at  the  time  of  the  embeezlenient,  to  pay  over  thai  par- 
ticular sum  to  the  guardians ;  the  Act  required  the  treasurer  to  deliTer  as  aoccrant, 
and  to  pay  oyer  such  moneys  as  should  be  found  due  npou  the  bdanee  of  such 
account. (x)  It  ought  to  have  been  proved  that  it  was  the  prisoner's  doty  to  pay 
over  the  money  at  a  particukr  time.  Here  it  was  impossible  to  fix  any  time.  By 
the  very  clause  which  fixes  the  duties,  a  summary  and  most  stringent  remedy  is 
given  for  their  violation.  But  the  judges  were  unanimoudy  of  opinion  that  the 
conviction  was  right(y) 

The  indictment  charged  the  prisoner  as  servant  with  embeuiling  the  money  of 
H.  J.  Bracher  and  R.  Futeher,  who  were  the  overseers  of  the  pocnr  of  the  parish  of 
Fisherton  Angar,  and  previously  to  May,  1849,  had  appointed  and  employed  the 
prisoner  to  collect  the  poor's  rate  of  the  said  parish  in  their  place  at  a  salary.  There 
were  two  churchwardens  of  the  said  parish.  Two  poor  rates  were  made  on  the  10th 
of  May  and  12th  of  July,  1849,  respectively.  On  the  15th  of  May  the  prisoner 
called  on  one  Peavey,  the  owner  of  premises,  No.  260,  on  the  said  first  rate,  whereof 
T.  Fawoett  appeared  on  the  said  rate  as  occupier,  for  which  premises  Peavey  wis  in 
^^AOl  ^^^  habit  of  paying  the  poor  rate  on  behalf  of  his  tenants,  ^nd  demanded 
^  of  Peavey  five  shillings  and  one  penny  halfpenny  as  the  sum  due  under  the 
said  rate  for  the  said  premises,  and  received  the  said  amount  from  him,  and  gave 
Peavey  a  receipt  for  the  same  sum  as  for  so  much  poor  rate,  si^ed  by  himself  as 
such  collector  of  the  said  poor  rate }  but  the  prisoner  did  not  enter  suoh  amount  in 
the  appropriate  column  in  the  said  rate-book,  under  the  head  ^'  amount  actually 
collected ;"  but,  on  the  contrary,  entered  siich  amount  in  the  said  rate-book  c^posite 
the  said  No.  260,  and  the  name  T.  Fawoett,  as  ^'  uncollected,"  under  the  head 
'* amount  legally  excused;'*  the  fact  being  that  such  amount  never  was  legally 
excused.  The  prisoner,  in  October,  delivered  an  account  to  the  overseers,  purporting 
to  be  an  account  of  all  sums  received  by  him  as  such  collector  of  the  said  rates, 
which  did  not  include  the  said  sum  so  received  from  Peavey;  but  such  sum  was 
wholly  omitted  therefrom,  and  the  prisoner  never  paid  the  said  sum,  or  any  part  of 
it,  to  either  of  the  overseers,  bat  appropriated  it  to  his  own  use.  On  the  29th  of 
June  the  prisoner  called  upon  0.  Hopkins,  the  occupier  of  the  premises.  No.  218, 
in  the  said  rate  of  the  10th  of  May,  but  whose  name  was  omitted  fiom  the  column 
of  occupiers  in  the  said  rate,  and  demanded  from  him  the  sum  of  four  shillti^  and 
twopence  halfpenny  as  poor  rate  due  from  him  under  the  said  rate,  in  respect  of  the 
said  premises,  No.  218,  and  received  the  said  sum  from  the  said  O.  Hopkins,  and 
gave  him  a  receipt  signed  by  him  as  such  collector  as  for  so  much  poor  rate,  but  did 
not  enter  the  said  sum  in  the  appropriate  column  of  the  said  rate-book,  but,  on  the 
contrary,  entered  such  amount  as  uncollected,  under  the  head  "  irreooverable  at 
balancing  this  book,"  and  made  an  entry  in  the  said  rate-book,  opposite  No.  218, 
under  the  head  "  causes,"  of  the  word  ^  void.''  It  was  further  proved  diat  the 
prisoner  had  appropriated  the  said  sum  so  received  from  the  said  O.  Hopkins  to  his 
own  use.  On  the  13th  of  October  the  prisoner  demanded  and  received  of  the  wife 
of  the  said  G.  Hopkins  a  further  sum  as  poor  rate  due  from  him  under  the  said 
rate  of  the  12th  of  July,  in  respect  of  the  said  premises,  No.  218,  of  which  the 
said  G.  Hopkins  was  the  occupier,  but  whose  name  was  omitted  from  the  column  of 
occupiers  in  the  said  rate.  This  sum  was  also  appropriated  by  the  prisoner  to  his 
own  use.  It  was  objected,  Istly,  that  the  prisoner  was  not  the  servant  of  the  over- 
seers for  the  purpose  of  receiving  the  money  from  G.  Hopkins,  as  die  name  of  G. 
Hopkins  not  being  on  the  rates,  he  was  not  bound  to  pay  the  rates,  therefore  the 

(x)  Williams  v  Stott,  1  Cr.  t  M.  676 ;  3  Tyrw.  688,  was  relied  upos. 

(y)  Reg.  V.  Welch,  1  Den.  C.  G.  199;  2  C.  A  K.  296  (61  B.  C.  L.  R.).  Maule,  J.  ,at  first 
doubted  whether  the  treasurer  could  be  assumed  to  be  a  servant  to  the  guardians,  as  he 
might  be  a  banker  or  treasurer  keeping  their  money.  Bat  Coleridge,  J.,  stated  that  be 
did  not  intend  to  reserve  that  question,  as,  on  the  evidence,  h«  appeared  to  be  in  the 
character  of  a  servant ;  and  then  Maule,  J.,  agreed  with  the  rest  of  the  judges. 
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prisoner  had  no  right  t^  demand  or  receive  the  same ;  2d]y,  as  the  name  of  G. 
Hopkins  was  not  inserted  in  the  rates,  the  prisoner  did  not  and  could  not  receive 
the  momey  hj  virtue  of  his  employment,  and  on  account  of  the  overseers,  as  he  had 
no  authority  to  collect  from  persons  whose  names  did  not  appear  on  the  rates;  3dly. 
that  the  money  received  from  G.  Hopkins  was  not  and  could  not  he  the  property  of 
the  overseers,  as  they  themselves  could  not  collect  or  enforce  payment  from  G. 
Hopkins,  his  name  not  appearing  on  the  said  rates ;  lastly,  that  all  the  moneys  were 
the  joint  property  of  the  churchwardens  and  overseers,  and  ought  to  have  been  laid 
as  such  in  the  indictment.  The  objections  were  overruled,  and,  upon  a  case  reserved, 
it  was  contended  that  the  prisoner  was  only  employed  to  receive  rates  from  persons 
legally  liable  to  pay  them.  *Parke,  B. :  " It  is  clear  the  prisoner  had  rn^AA-i 
authority  to  receive  the  rates  from  the  landlord,  who  is  in  the  habit  of  ^ 
paying  them  for  his  tenant ;  therefore  on  that  count,  at  all  events,  the  conviction  is 
tre%  from  objection."  It  was  then  urged  that  the  count  ought  to  have  averred  that 
the  prisoner  was  the  servant  of  the  churchwardens  and  overseers.  Parke,  B. :  "  No ; 
the  churchwardens  have  nothing  to  do  with  it.  The  overseers  take  upon  them- 
selves the  duty  of  collecting ;  they  empby  the  collector  as  their  agent,  and  the  land- 
lord is  the  agent  of  the  tenant.  The  overseers  are  the  parties  entitled  to  the  pro- 
perty." It  was  then  urged  that  as  soon  as  the  money  was  collected,  it  became  the 
money  of  the  churchwardens  and  overseers.  Lord  Campbell,  C.  J. :  "  As  between 
the  prisoner  and  the  overseers  the  money  is  the  property  of  the  overseers,  whether 
they  may  be  accountable  for  it  to  others  or  no.  The  court  are  unanimously  of 
opinion  that  J;he  conviction  is  good."(z) 

The  prisoner  was  indicted  for  embezzlement  as  clerk  of  the  E.  C.  R.  Co. ;  he  was  ap- 
pointed in  writing  **  the  Company's  land  agent,  at  a  salary  after  the  rate  of  £200,  and 
that  he  find  security  for  £300."  The  resolution  added,  "It  is  desirable  to  take 
steps  to  secure  the  services  of  a  person  whose  knowledge  and  experience  can  be 
brought  to  bear  upon  the  excessive  demands  brought  against  the  Company  by  the 
parish  authorities."  His  duties  were  to  collect  and  account  for  the  rents  of  the 
company's  house  and  surplus  properties,  and  examine  all  claims  made  on  the  com- 
pany for  all  rates  and  taxes  of  every  description,  and  to  certify  as  to  the  correctness 
of  these  claims.  When  he  collected  rents,  it  was  his  duty  to  account  for  such 
moneys  as  he  received,  and  to  pay  the  money  over  to  the  cashiers.  The  prisoner, 
who  was  an  attorney,  was  engaged  in  consequence  of  his  legal  knowledge  upon 
parochial  matters.  It  was  objected  that  he  was  not  a  clerk  or  servant,  but  one 
of  the  attorneys  of  the  company.  But  it  was  held  that  he  was  a  clerk  of  the 
oompany.(a) 

In  an  action  for  slander  the  declaration  stated  that  the  plaintiff  was  the  servant 
of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Warwick,  and  alleged  the 
words  uttered  by  the  defendant  to  mean  that  the  plaintiff  had  feloniously  embezzled 
money  received  by  virtue  of  his  said  employment ;  it  appeared  that  the  plaintiff  was 
one  of  the  four  chamberlains  of  certain  commonable  lands  belonging  to  the  borough 
of  Warwick ;  the  chamberlains  are  chosen  at  the  court  leet,  and  sworn  in  by  the 
steward.  Their  duties  consist  in  keeping  the  commons  in  a  good  state  as  to  sowings 
fencing  and  draininp:,  &e.,  and  generally  superintending  them.  Their  funds  arise 
from  pounding  the  commoners*  cattle  twice  a  year  till  a  certain  rate  per  head  is  paid, 
and  from  sums  paid  by  proprietors  of  booths,  &c.,  set  up  at  the  races,  &c.,  usually 
had  there.  Their  accounts  are  audited  annually  by  two  borough  magistrates,  and 
any  balance  in  hand  is  paid  over  to  their  successors.  Bayley,  B.,  "  The  7  &  8  Geo. 
4,  c  29,  8.  47,  appears  to  me  to  apply  to  ordinary  clerks  or  servants  having  masters 
to  account  to  for  the  discharge  of  their  duties.  Now,  can  this  plaintiff  be  said  to 
be  SQch  a  derk  or  servant ?  He  was  not  ^nominated  chamberlain  by  the  r« ji .> 
mayw  and  corporation,  or  by  the  commoners,  but  by  the  jury  at  the  court  ^ 
leet  held  annually  by  the  corporation  as  lords  of  the  manor,  and  was  sworn  in  there 
as  many  other  persons  are.  Then  can  the  mayor  and  corporation  be  said  to  be  his 
masters  within  this  Act  ?     In  the  cases  cited  for  the  plaiutiff(6)  the  parties  charged 

(«)  Reg.  V.  Adey,  1  Den.  C.  C.  571.  (a)  Reg.  v.  Gibson,  8  Cox  C.  C.  436. 

(b)  Rex  V,  Squire,  anie,  p.  417  ;  Rex  u,  Tjers,  post,  p  46($ ;  Rex  v.  Beacall,  aute^  p.  417. 


442  Of  Embezzlement  by  Clerks  and  Servants,     [book  iy. 

with  embezzlement  stood  in  the  characters  of  pkin  and  ordinary  servanto  appointed 
to  collect  money  for,  and  to  pay  it  over  to,  their  employers,  e.  g.,thQ  party  af^inted 
by  the  overseers  to  receive  nianey.  The  parish  clerk  who  reeeived  and  misapplied 
the  sacrament  money  was  held  not  to  be  within  the  statnte,  beeanse  it  conld  not  be 
said  whose  servant  he  was,  or  in  whom  the  right  to  the  money  was.  Bat  I  am  of 
opinion  that  this  plaintiff  is  not  a  clerk  or  servant  within  the  fair  meaning  of  the 
Act;  for  he  filled  a  distinct  office  of  his  own,  in  respect  of  which  he  received 
money  which  he  was  entitled  to  keep  till  the  year  ended,  and  was  not  bound  to  pay 
over  at  any  time,  as  a  mere  clerk  or  servant  would  have  been/ '(c)  An  acconntant 
of  Greenwich  Hospital,  who  wus  sworn  into  that  office,  having  embeazled  money  to 
a  great  amount,  was  indicted  under  the  39  Geo.  3,  o.  85  (now  repealed),  which 
expressly  comprehended  servants  of  bodies  corporate,  and  Burroi^,  J.,  held  that 
the  prisoner  did  not  fail  within  that  statute,  on  acoount  of  its  being  proved  that  he 
,  was  a  sworn  officer,  and  not  employed  as  an  ordinary  servant.(c^) 

But  a  person  cannot  be  convicted  for  embczilement  as  clerk  or  aorvant  to  a  society, 
which  is  illegal.  Upon  an  indictment  for  embezzling  the  money  of  a  society  it 
appeared  that  the  members  of  the  society,  when  they  were  admitted  into  it,  had  an 
oath  administered  to  them,  which  was  dearly  an  unlawful  oaUi  within  the  39  Gteo. 
3,  c.  79,  and  ^7  Geo.  3,  c.  19,  s.  25;  and  it  was  held  that  the  prisoner  could  not 
be  convicted  of  embezzling  the  money  of  this  society. (c) 

Where  a  servant  received  money  for  his  master  for  an  article  made  out  of  his 
master's  materials,  and  embezzled  such  money,  the  offence  was  held  to  be  within 
the  repealed  statute,  although  the  servant  made  the  article,  and  was  to  have  a 
given  proportion  of  the  price  for  making  it.  A  turner's  man  received  an  order  on 
his  master's  account  for  six  dozen  coffee-pot  handles,  his  business  being  to  receive 
orders,  take  the  necessary  materials  from  his  master's  stock,  work  them  up,  deliver 
out  the  articles,  receive  the  money  for  them,  and  pay  over  the  whole  money  to  hi:) 
master ;  but  at  the  end  of  the  week  he  was  entitled  to  receive  a  proportion  of  the 
money  buck  for  his  work  upon  the  articles.  In  the  present  case  he  had  taken  the 
materials  from  his  master*s  stock,  made  the  coffee*pot  handles  on  his  premises, 
delivered  them  to  the  customer,  and  received  the  money ;  but  he  had  eonoealed  the 
transaction  from  his  master,  and  kept  the  money,  which  was  three  shillings,  and  of 
which  his  share  would  have  been  one  shilling.  Upon  an  indictment  for  embezzling 
*44'^1  ^^^  three  shillings,  Bay  ley,  J.,  ^doubted  whether  it  was  not  ratlier  a  fraudu- 
■J  lent  concealment  of  the  order,  and  an  embezzlement  of  the  master's 
materials ;  but,  upon  a  case  reserved,  all  the  judges  who  met  thought  it  was  an 
embezzlement  of  the  money,  and  that  the  conviction  was  right.(/) 

Upon  an  indictment  for  embezzling  moneys  received  for,  in  the  name,  and  on 
Qcoount  of  Charles  Hardy,  it  appeared  that  Hardy  was  agent  for  the  Great  Northern 
Railway  Company  for  the  purp(«e  of  carrying  out  goods ;  he  employed  his  own 
servants,  drays  and  horses,  and  was  answerable  to  the  company  for  moneys  collected 
by  his  servants  for  carriage  of  goods,  'i'he  prisoner  was  his  servant,  and  it  was  his 
<)uty  to  go  out  with  a  dray,  and  take  goods  and  a  delivery-book  handed  to  him  by 
J.  Esplin,  a  clerk  of  the  company,  and  to  deliver  the  goc^  according  to  the  direc- 
tions contained  in  that  book,  and  to  receive  the  amount  of  carriage  therein  specified 
as  due  to  the  company,  and  then  to  account  for  the  sums  so  received  to  J.  Esplin. 
He  had  takon  out  goods  at  the  times  specified  in  the  indictment,  and  received  fur 
the  carriage  due  to  the  company  the  sums  stated  in  the  said  book,  which  sums  were 
paid  to  him,  and  received  by  him,  as  due  to  the  company,  and  the  receipts  for  which 
were  given  by  the  prisoner,  and  made  out  in  the  name  of  the  company.  The  pri- 
soner appropriated  these  sums,  and  Hardy  paid  the  amount  to  J.  Ksplin  on  aceonot 
of  the  company,  in  pursuance  of  his  arr-iugement  with  then\  in  that  behalf.  It  was 
objected  that  the  prisoner  received  the  moneys  not  for,  in  the  name,  and  on  the  ac- 
count of  Hardy,  but  of  the  company ;  but,  upon  a  case  reserved,  it  was  held  that, 

(c)  Williams  v.  Stott,  3  Tyrw.  688 ;  1  Cr.  &  M.  675. 

(d)  Anonymous,  stated  as  in  the  text  by  Bolland,  B.,  in  Williams  v.  Stott,  tupru, 

(e)  Reg.  V.  Hunt,  8  C.  &  P.  642  (84  E.  C.  L.  R.),  Mirehouse,  C.  S.,  after  consulting  Bosan- 
quet  and  Coleridge,  Js. 

(/)  Rex  V.  Hoggins,  MS.,  Bayley,  J.,  and  R.  k  R.  146. 
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althongli  the  prisoner  received  the  money  in  the  name  of  the  company,  he  received 
it  on  the  accovnt  of  his  master;  for  the  words  of  the  Act  are  ^^  for  or  in  the  name 
or  on  the  acooant  of  his  ma8ler/'(  g} 

As  the  eaees  decided  with  reference  to  reoeiviDg  money  hy  virtue  of  the  employ- 
ment may  throw  light  on  cases  arising  under  the  new  clause,  though  they  are  no 
longer  to  he  considered  as  binding  authorities  upon  it,  they  are  retained,  especially 
as  no  decisions  have  hitherto  taken  place  on  the  new  clause. 

Keceiving  immediately  from  a  oostomer  that  which  in  the  ordinary  course  the 
servant  would  have  received  through  the  medium  of  another  servant  employed  to 
collect  from  cnstonrera,  was  held  to  be  a  receipt  by  virtue  of  the  employment  of  the 
senraat,  who  so  received  immediately  from  the  customer,  in  a  case  where  the  ser- 
vant, being  intrusted  to  reeeive  at  home  from  out-door  collectors,  received  abroad 
ft^m  an  out-door  customer.  The  prisoner  was  servant  to  a  carcase  butcher,  and 
part  of  his  business  was  to  receive  every  evening  from  the  out-door  porters  the 
money  they  had  received  from  customers  in  the  course  of  the  day,  and  to  pay  it 
o?er  to  another  clerk.  He  went  himself  to  an  out-door  customer  and  received  of 
him  at  the  customers  house  £11  8a.  Id.,  which  he  embexzled ;  and,  on  a  case  re- 
served, on  the  ground  that  this  receipt  was  not  within  the  prisoner's  regular  trust  • 
and  employment,  the  judges  thought  that  as  the  prisoner  was  intrusted  to  receive 
from  the  porters,  who  would  have  collected  from  the  customer,  the  receiving  imme* 
diatel^  from  the  ^emstomer,  instead  of  mediately  through  the  porter,  was  ri^AAA 
such  a  receipt  as  the  Act  was  intended  to  protect,  and  the  conviction  was  ^ 
held  right  (A) 

It  was  also  decided  upon  the  repealed  statute,  that  where  a  servant  generally  em- 
ployed by  his  master  to  receive  sums  of  one  description  and  at  one  place  only,  was 
eoiployed  by  him  in  a  particular  instance  to  receive  a  sum  of  a  different  description 
and  at  a  different  place,  this  latter  sum  should  be  considered  as  received  by  him  by 
virtue  of  his  employment,  because  he  filled  the  character  of  servant,  and  it  was  by 
being  employed  as  servant  that  he  received  the  money.  The  lessees  of  two  toll-bars 
employed  the  prisoner  to  collect  the  tolls  at  one,  and  in  a  particular  instance  ordered 
him  to  receive  the  money  collected  by  another  person  at  the  other,  which  he  received 
accordingly,  and  embezaled  it.  A  case  being  reserved  upon  the  question  whether 
he  received  that  money  by  virtue  of  his  employment,  Abbott,  C.  J.,  Holroyd,  J., 
and  Garrow,  B.,  thought  he  did  not,  because  it  was  out  of  the  course  of  his  emplov- 
ment  to  receive  that  money;  but  Park,  J.  A.  J.,  Burrough,  J.,  Best,  J.,  HuHock, 
B.,  and  Bayley,  J.*,  thought  otherwise,  because,  though  this  was  out  of  the  ordinary 
course  of  his  employment,  yet  as  he  was  servant  to  the  lessees,  and  in  his  character 
of  servant  to  them  had  submitted  to  be  employed  by  them  to  receive  this  money, 
and  had  received  it  by  virtue  of  his  being  so  employed,  the  case  was  within  the 
statute,  and  the  conviction  right(i  )  But  in  a  case  precisely  similar  in  its  circum- 
staaees  to  the  preceding  case,  Parke,  B.,  directed  an  acquittal,  observing  that  he 
had  never  approved  of  that  decision. (j) 

Where,  however,  upon  an  indictment  for  embesclement  the  prosecutor  stated  that 
he  never  employed  or  authorised  the  prisoner  to  receive  money  from  any  persons 
who  were  x^ular  customers,  and  that  the  persons  from  whom  he  had  received  the 
sums  embeazled  were  of  that  description ;  it  was  held  tliat,  as  the  customers  made 
the  payments  to  the  prisoner  as  the  servant  of  the  prosecutor,  it  was  sufficient  to 
BDstaia  the  allegation  that  the  money  was  received  by  the  prisoner  for  and  on  the 
accouBt  of  his  ma8ter.(^) 

To  constitute  embezslement  the  prisoner  must  have  received  the  money  by  virtue 
of  his  employment :  and  if  the  money  were  received  contrary  to  the  terms  of  his 
employment,  it  was  not  embezzlement.     The  prisoner  was  hired  to  lead  a  stallion 

is)  Reg.  v.  Thorpe,  D.  k  B.  563. 

(A)  Rex  V.  Beecbey,  MS.,  Bayley,  J.,  and  R.  k  R.  319. 

It)  Rex  r.  Smith,  Bajley,  J.,  and  R.  &  R.  516. 

\j)  Crow's  case,  1  Lew.  88.  This  and  the  preceding  case  are  clearly  within  the  new 
clause. 

{k)  Rex  V.  Williams,  6  C.  &  P.  626  (25  E.  C.  L.  R.),  Arabia,  Serjt.,  after  consulting  Gase- 
lee,  J.,  AldersoQ,  B.,  and  Gurney,  B. 
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round  the  country  during  the  season^  and  he  was  to  charge  for  etioh  mare  30<.  and 
not  to  take  less  than  20$.  It  was  proyed  that  he  had  receired  a  auai  of  6«.,  which 
was  the  whole  charge  he  had  made,  for  covering  one  aiare,  and  had  not  aoeotioted 
for  it  It  was  held  that  this  was  not  an  embeszlement.  To  constitute  an  emhessle- 
ment  the  prisoner  must  have  received  the  money  by  virtue  of  his  employment ;  and 

^4451   ^  ^^  ^^  ^^  ^^^^  *^  ^^^  ^^'  ^'^^  ^^^  '^^  ^^'^^  ^^^'^  ^^  ^^^  ^^'  ^'  ^"^ 
■^   not  received  by  him  by  virtue  of  his  employment.  (0 

Upon  an  indictment  for  embenlement,  it  appeared  that  the  proeeeutors  were 
brewers,  and  the  prisoner,  their  drayman,  was  sent  out  daily  with  porter  for  his 
masters'  customers,  and  also  with  a  surplus  quantity  which  he  Ifed  authority  to  sell 
at  a  certain  fixed  price  only,  yis.,  at  9«.  6</^  a  dosen*  The  prisoner  sold  a  down  of 
this  porter  at  6«.  to  J.  Webb,  but  did  not  receive  the  money  at  the  time  of  the  sale, 
but  said  he  should  call  for  it  afterwards.  One  of  the  proseeutors  heard  of  the 
transaction  from  the  oustoraer,  and  told  him  lo  let  the  prisoner  have  the  money ; 
but  this  was  unknown  to  the  prisoner,  and  the  prisoner  having  afterwards  called  for 
the  money,  Webb  paid  it  to  him,  and  he  embeazled  it.  It  was  objected  that  the 
money  was  not  received  by  virtue  of  the  prisoner's  employment,  and  Rex  v.  Snow* 
ley(fn)  was  relied  apon.  Patteson,  J.,  after  conferring  with  Parke,  B.,  said  he  had 
great  doubts  as  to  the  authority  of  the  case  cited )  and  that  Parke,  B.,  and  himself 
also  considered  that,  as  the  master,  in  the  present  case,  had  authorized  the  customer 
to  make  the  payment  to  the  prisoner,  the  master  was  bound  by  that  payment,  and 
could  not  demand  more  of  the  customer,  and  that  the  evidence  was  sufficient  to 
support  the  indictment.(ii) 

Upon  an  indictment  alleging  that  the  prisoner  was  the  servant  of  E.  Wiggins, 
and  received  £5  10«.  on  account  of  his  master,  and  embeizied  the  same,  being  his 
money,  it  appeared  that  Wigeins  had  contracted  with  the  Great  Northern  Railway 
Company  to  provide  them  with  necessary  horses  and  carmen  for  the  purpose  of  de- 
livering to  their  customers  the  eoals  of  the  company,  and  had  also  contracted  with 
the  compaoy  that  he  or  his  carmen  should,  day  by  day,  duly  account  for  and  deliver 
to  the  company's  manager  all  moneys  received  in  payment  of  such  coals.  The  de- 
livery  notes  as  well  as  receipted  invoices  of  the  coals  were  handed  to  the  carmen  of 
Wiggins,  and  the  former  were  taken  to  his  office  to  be  entered  in  his  books,  but  the 
receipt  invoices  were  to  be  left  with  the  customers  on  payment  of  the  amount 
The  prisoner  was  the  servant  of  Wiggins,  and  employed  by  him  as  his  carman  in 
the  delivery  of  coals  pursuant  to  the  contract,  and  it  was  his  duty  to  pay  over  direct 
to  the  clerks  of  the  company  any  money  he  received  for  such  ^coals.  It  did  not 
appear  that  such  moneys  so  received  and  paid  over  to  the  company  ever  formed 
items  of  account  between  Wiggins  and  the  company.  The  prisoner  had  delivered 
coals  to  a  customer  of  the  company,  received  payment  for  them,  and  converted  the 
money  to  his  own  use.  It  was  objected  that  the  money  was  neither  received  on 
account  of  Wiggins,  nor  was  his  property ;  and,  upon  a  case  reserved.  Lord  Camp- 
bell, C.  J.,  delivered  judgment  as  follows: — ^'This  case  depends  entirely  upon 
whether  the  evidence  shows  that  the  money  waa  received  in  the  name  or  on  aeooant 
of  his  master,  and  this  depends  upon  wheUiier  any  privity  exists  between  the  carman 
*44fSl  ^^^  ^^  company.  If  there  be  such  privity  as  to  nmke  the  carman  "^the 
^  agent  of  the  company  in  receiving  the  money,  and  he  agreed  to  pay  it  to 
them,  the  money  in  his  hands  was  not  the  money  of  the  master  but  of  the  company. 
The  opinion  of  the  majority  of  us  is,  that  such  privity  is  established,  and  therefore 
that  the  money  was  not  received  on  account  of  the  prosecutor,  but  on  account  of 
the  company.     That  being  so,  this  conviction  cannot  be  supported." (o) 

(I)  Rex  V.  Siiowley,  4  C.  A  P.  390  (19  E.  G.  L.  R.),  Park,  J.,  and  LitUedale,  J.  Tbe 
new  clause  was  approved  by  the  Lords'  Committee  expressly  with  the  view  of  getting  rid 
of  such  decisions  as  this.     See  ante,  p.  412. 

(m)  Supra,  (»)  Reg.  v.  Aston,  2  C.  &  K.  413  (61  S.  C.  L.  R.). 

(o)  Reg.  V.  Beaamont,  Dears.  0.  G.  270.  By  the  terms  of  the  contract  Wiggfins  ander- 
took  to  **  provide  a  sufficient  number  of  steady  and  honest  carmen,  and  other  persons,  for 
the  delivery  of  all  coals,"  &c.,  "  and  also  for  collecting  and  receiving,  and  duly  Accounting 
for,  the  moneys  received  for  the  same,"  &c.,  and  that  <*  the  parties,  whilst  ia  the  employ- 
ment of  Wiggins  shall  obey,  in  all  things  connected  with  the  delivery  of  coals  and  the 
receipt  and  payment  of  moneys  received  by  them,  the  orders  of  the  company's  coal  mana- 
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Upon  an  iDdictment  for  emfoevzliDg  moneys  of  the  justiees  of  the  borough  of  Bed- 
ford, it  appeared-  that  the  prnoner  was  employed  by  the  justioes  under  the  governor 
of  the  gaol,  as  storelroeper  and  olerk  of  the  gaol,  and-  on  his  appointment  written 
instmctions  defining  his  duties,  and  approved  by  the  Secretary  of  State  pursuant  to 
the4  Geo.  4»  c.  64,  were  delivered  to  hrm.  None  of  the  duties  therein  specified 
related  to  the  reoeipt  of  the  moneys  in  question ;  but  the  governor  of  the  gaol 
usually  received  payments  made  by  customers  for  goods  manufactured  in  the- gaol, 
but  sometimes  in  his  absence  the  prisoner  received  them,  and  when  he  did  so,  the 
course  of  bositiess  was  that  he  ahould  on  the  same  day  enter  the  receipt  thereof  in 
the  day-booic,  which  it  was  his  duty  to  keep,  and  shocdd  hand  over  to  the  governor 
the  amount  so  received.  Two  of  the  justices  had  themselves  made  payments  to  the 
prisoner  for  goods  manufactured  in  the  gaol,  and  it  was  in  their  knowledge  that  he 
received  moneys  from  customers  for  goods  so  manufactured.  The  jury  were  told 
by  the  recorder  that  if  they  were  satisfied  that  the  prisoner  had  received  the  moneys, 
he  was  of  opinion  that  he  received  them  by  virtue  of  his  employment.  The  jury 
found  that  he  did  so  receive  them,  and,  upon  a  case  reserved,  it  was  held  that  the 
convicted  was  wrong.  The  recorder  should  have  explained  to  the  jury  that  there 
might  have  been  an  emplo3ruient  by  the  justices  independent  of  the  statutory  regu- 
kttons,  and  then  asked  them  whether  there  was  in  fact  such  an  employment,  and 
whether  the  money  was  received  by  virtue  of  it.(p) 

If  a  servant  had  no  authority  to  receive  any  money,  he  could  not  be  guilty  of 
embezslement,  although  the  money  was  paid  to  him  on  the  supposition  that  he  had 
authority  to  receive  it,  and  he  g:ive  a  receipt  for  it  on  behalf  of  his  master.  The 
prisoner  was  a  servant  of  Brown  and  Sons,  carriers,  and  his  employment  was  to 
look  up  goods  to  be  carried  by  his  masters'  wagons,  but  he  had  no  authority  to  re- 
ceive money ;  all  moneys  were  collected  and  received  by  a  collecting  clerk ;  a  debtor 
to  Brown  and  Sons  went  into  their  counting-house,  and  seeing  the  prisoner  there 
standing  at  the  desk,  with  some  books  near  him,  and  supposing  him  to  be  a  ruiAAn 
clerk  authorized  to  receive  moneys,  paid  him  £8  4t,  lOd. ;  *for  which  the  ^ 
prisoner  gave  a  receipt  in  his  own  name  for  Brown  and  Sons,  and  embezzled  the 
moneys  and,  upon  a  case  reserved,  the  judges  were  unanimoudy  of  opinion  that,  as 
the  servant  had  no  authority  to  receive  the  money,  the  case  was  not  within  the 
statote.(g)  So  where  the  prisoner  was  in  the  service  of  the  prosecutor  byt  not 
authorized  to  receive  money,  and  a  person  who  owed  the  prosecutor  £5  paid  it  to 
the  prisoner,  supposing  him  to  be  servant  of  the  prosecutor  and  authorized  to  receive 
it,  and  the  prisoner  never  accounted  for  the  money ;  it  was  held  not  to  be  embezzle- 
ment, on  the  authority  of  the  preceding  oa8e.(r) 

The  prisoner  was  indicted  for  having  embezzled  a  sum  of  money,  which  he  had 
received  by  virtue  of  his  employment  as  servant  of  the  prosecutor.  The  prisoner 
had  been  an  apprentice  of  the  prosecutor,  a  shoemaker,  and  had  ordered  two  pairs 
of  shoes  to  be  made  for  two  ladies,  and  when  they  were  made  he  offered  to  take 
them  home,  and  they  were  given  to  him  by  the  prosecutor  for  that  purpose,  but  no 
authority  was  given  to  him  to  ask  for  or  receive  their  price.  The  prosecutor  after- 
waids  demanded  the  money  of  the  prisoner,  which  he  did  not  deny  having  received, 
hat  declined  to  hand  over.  Patteson,  J. :  '<  This  charge  cannot  be  supported  on  this 
evidence.  An  express  authority  to  receive  the  money  charged  to  have  been  embez- 
sled,  or  a  general  employment  as  servant,  must  be  proved ;  for  the  indictment  alleges 
that  the  nK>ney  was  received  by  virtue  of  such  employment  as  servant.  The  prisoner 
was  not  employed  to  carry  home  these  goods  as  a  servant,  nor  had  he  any  authority  to 
demand  or  receive  the  price  of  them.     He  did  not,  therefore,  receive  money  by 

■ 

i^r,  or  Buch  other  persoD  as  may  be  appointed  by  tbem.'^  This  contract  was  not  set  out 
in  the  case,  but  cited  in  the  argument. 

(p)  ^S'  ^-  Arman,  Dears.  G.  G.  575.  During  the  argament,  Jervis,  0.  J.,  said,  '^  It  does 
not  seem  to  be  rlispnted  that  he  was  in  fact  sometimes  employed  to  receive  money..  If  he 
was  de  facto  employed  to  receive  money,  it  does  not  matter  whether  the  instructions  de- 
fined the  empioyment  or  not. 

{q)  Rex  V.  Tborley,  R.  &  M.  G.  G.  R.  343 ;  bat  this  case  is  within  the  new  clause,  and  so 
is  Rex  V.  Haw  tin,  infra. 

(f)  Rex  V.  Hawtin,  7  G.  A  P.  281  (32  E.  G.  L.  R.),  Alderson,  B.  It  was  also  held  not  to 
be  larceny  of  the  prosecutor's  money,  as  the  money  had  never  come  to  his  hands. 
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virtue  of  any  employmeot  of  the  proseoutor  ^  and  if  customecs  pay  money  ander  such 
oireuinBtaDces,  they  do  9o  in  their  own  wroog ;  aad  being  still  liable  to  the  proseea- 
tor,  he  is  not  damnified  by  the  act  of  the  prisoner.  The  prisoner,  therefore,  must 
be  acqQitted."(«) 

Shortly  after  the  39  Geo.  3,  c.  85,  was  passed,  it  was  ruled,  that  it  was  an  offence 
within  its  provisions  for  a  s^^nraDt  to  embeiBie  noney  reeeived  from  a  eostomer  of 
his  master's  thoiM<h  the  money  had  bees  given  to  the  cnstomer  by  the  mast^  in 
order  that  it  might  bo  paid  in  the  eourse  of  bosiaess  to  the  servant,  for  the  purpose 
of  trying  the  servant's  honesty.  The  iodietmeni  charged  the  prisoner,  as  a  servant 
of  one  J.  Gregory,  with  receiving  the  sum  of  seven  shillings  from  one  Hannah  Mor- 
ris, for  and  on  account  of  his  master,  and  embe&Bltng  the  same.  It  appeared  that 
Gr^ory,  who  was  a  potato-merchant,  having  rosson  to  suspect  the  prisoner  of  dis- 
honesty, procured  Morris  to  come  to  his  shop  wrth  a  marked  seven*ehilling  piece  of 
his  own  money,  there  to  purchase  potatoes,  and  to  pay  for  them  with  the  seven- 
shilling  piece.  She  came  aeoordingly,  bought  potatoes  to  the  amount  of  one  bil- 
ling snd  three  pence,  and  paid  the  marked  seven  shilling  piece  to  the  prisoner,  who 
gave  her  out  of  his  own  pocket  five  shillings  and  nine  pence  in  change,  though  he 
might  have  given  the  change  out  of  moneys  belonging  to  his  master  which  had  been 
left  in  the  counting-house  for  that  purpose.  The  seven-shilling  piece  was  afterwards 
*4.4ft1  *found  secreted  in  the  prisoner's  box.  It  was  contended  that  the  Act 
^  appUed  only  to  cases  where  the  moneys  had  been  paid  to  the  servant  by 
other  persons  than  the  master,  and  not,  as  in  this  case,  where  the  moneys  had  come 
intermediat^y  from  the  hand  of  the  master :  but  the  court  was  perfectly  satisfied 
that  there  was  nothing  in  the  objection,  and  that  if  a  servant  received  the  money, 
either  from  the  master,  or  from  a  third  person  on  the  master's  account,  it  was 
sufficient.  (<) 

The  same  objection  was  afterwards  submitted  to.  the  consideration  of  the  twelve 
judges,  who  were  of  opinion  that  it  was  not  well  founded.  The  prisoner  was  indicted 
for  embeaszling  three  shillings,  the  property  of  his  masters,  J.  Clarke  and  J.  Gyles. 
Messrs.  Clarke  and  Gyles,  whom  the  prisoner  served  in  the  capacity  of  shopman, 
having  reason  to  suspect  that  he  embeasled  some  of  the  moneys  received  by  him  in 
the  shop,  Mr  Gyles  formed  a  plan  for  detecting  him,  and  took  an  account  of  the 
monev  at  the  time  in  the  till,  and  marked  it ;  and  then  went  to  the  house  of  a  neigh- 
bor wnere  he  took  three  shillings  from  his  pocket,  marked  them  also,  and  then  gave 
them  to  his  neighbor's  servant,  who  by  his  desire,  and  also  by  the  order  of  her  mis- 
tress, went  with  them  to  the  shop  of  Messrs.  Clarke  and  Gyles,  and  purchased  of  the 
prisoner,  who  was  then  serving  in  the  shop,  articles  exactly  amounting  to  three 
shillings,  and  paid  for  them  with  the  three  shillings  given  her  by  Mr.  Gyles.  The 
prisoner  embcEzled  these  three  shillings.  It  was  submitted  that,  as  the  three  marked 
shillings  were  the  property  of  the  prosecutors,  and  had  been  taken  out  of  Mr.  Gyles's 
own  pocket  for  the  sole  purpose  of  trying  the  fidelity  of  the  prisoner,  the  delivery  of 
them  to  the  servant  had  not  changed  the  possession  of  them,  which,  it  was  eontended, 
remained  eonstructively  with  the  proseoutocs  up  to  the  moment  when  the  embeszle- 
ment  took  place ;  and  therefore  that  the  charge  should  have  been  for  a  larceny  at 
common  law,  and  not  for  an  embeoslement  under  the  statute.  The  oonrt  overruled 
the  objection  ;  and,  upon  a  case  renerved,  the  judges  were  of  opinion  that  the  case 
was  clearly  within  the  statute.  Groee,  J.,  who  delivered  their  opinion,  referred  to 
Buir$  fcu€(u)  as  in  point ;  and  said,  that  from  that  case  it  appeared  that  the  preseat, 
which  was  precisely  similar  in  its  circumstances,  was  not  a  oase  of  larceny  at  com- 
mon law,  but  a  breach  of  trust,  and  as  such  within  the  terras  and  operation  of  the 
8tatute.(f7)  So  where  a  licensed  victualler,  the  master  of  the  prisoner,  suspecting 
him,  marked  a  crown  piece  and  two  half  crowns,  and  gave  them  to  W.  for  the  pur- 


!; 


f«)  Reg.  9.  Bearcock,  1  Cox  G.  C.  187. 

[t)  Whittingham's  case,  2  Leach  912.  8ed  gumre  tlie  correotnesa  of  this  decision.  G. 
S.  6. ;  and  see  Reg.  v.  Hawkins,  posty  p.  450,  where  the  dictoni  at  the  end  of  this  ease  is 
qneationed. 

(u)  Ante,  p.  402. 

(v)  Headge's  case,  2  Leach  1033 ;  R.  A  R.  160.  It  seems  t6  be  the  opinion  of  the  jodges 
that  the  statute  did  not  apply  to  cases  which  which  are  larceny  at  common  law. 
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pose  of  purchasing  spirits  of  the  prisoner,  and  W.  purchased  some  brandy,  and  paid 
the  prisoner  the  marked  money,  aad  it  was  his  duty  to  have  placed  the  same  in  the 
till,  but  the  two  half  erowns  only  were  found  there,  and  the  crown  was  found  in  the 
prisoner's  box ;  the  jury  acquitted  him  of  larceny,  but  found  him  guilty  of  embeszle- 
ment ;  and,  on  a  case  reserved,  it  was  held  that  ^he  preceding  case  was  ri^AAQ 
expressly  in  point,  and  that  the  court  were  bound  by  \t.(w)  ■- 

Bat  where  the  property  taken  was  delivered  to  ^e  servant  by  the  master  himself, 
it  was  decided  that  ^e  case  was  not  within  the  repealed  statute.  Thus,  where  the 
prisoner  received  from  her  master  two  five  pound  notes,  and  some  other  money  to 
pay  amongst  other  things  £5  3a.  to  the  overseer,  and  the  overseer  proved  that  she 
had  never  paid  him,  the  judges  held  a  conviction  upon  these  facts  to  be  wrong,  (a;) 
Id  a  later  case  the  indictment  ohaarged  the  prisoner  with  having  received  and  taken 
into  his  possession  one  shilling  on  acoount  of  his  master,  and  embeszling  the  same ; 
and  upon  the  evidence  it  appeared,  that  having  two  shillings  and  sixpence  of  his 
master's  money,  to  pay  on  acoount  of  his  master,  he  only  paid  one  shilling  and  six- 
pence, and  converted  the  other  shilling  to  his  own  use;  upon  which  the  learned 
judge  directed  the  jury  to  acqmt  the  prisoner.(y) 

So  if  the  property  embezzled  had  been  in  the  possession  of  the  master  or  any  of 
his  other  servants,  the  ease  was  not  within  the  7  &  8  G-eo.  4,  c.  29,  s.  47.  Upon 
an  indictment  for  embesxlement  the  prisoner  was  proved  to  be  the  clerk  of  A.,  and 
he  had  received  from  another  clerk  £3  of  A.'s  money  that  he  might  pay  (among 
other  thin^)  for  inserting  an  advertisement  in  the  Gazette;  he  paid  lOs.  for  the 
insertion,  and  charged  A.  20«.  for  the  same,  and  fraudulently  converted  the  differ- 
ence to  his  own  use;  and,  upon  a  case  reserved,  the  judges  thought  the  ease  not 
within  the  statute,  because  A.  had  had  possession  of  the  money  by  the  hands  *of 
his  other  clerk.(«) 

A  count  charged  the  prisoner  with  embeszling  certain  chattels.  The  prisoner 
had  been  clerk  to  the  prosecutor,  a  navy  and  army  tailor,  and  it  was  part  of  his 
doty  to  go  on  board  ships,  take  orders  for  and  sell  clothes  to  the  marine  artillery 
on  account  of  his  master.  The  prisoner  had  been  thus  employed  on  board  '*  The 
Terrible"  at  Portsmouth,  which  ship  being  ordered  round  to  Plymouth,  the  prisoner 
obtained  a  passage,  and  came  round  in  her,  being  first  entrusted  by  his  master  with 
a  quantity  of  soldiers'  clothes  and  £10  in  silver,  to  enable  him  to  give  change  to- 
costomers.  Whilst  at  Plymouth  he  wrote  to  his  master,  saying  that  he  could  do 
busineas  with  the  marines  of  '^  The  Gladiator,"  a  ship  lying  there,  and  on  this  re- 
ceived a  further  supply  of  goods.  It  was  discovered  that  the  prisoner  had  entered 
as  a  seaman  in  ^*  I'he  Gladiator,"  and  had  sailed  in  her  for  the  coast  of  Africa. 
"The  Gladiator*'  was,  however,  driven  back  to  Plymouth  by  stress  of  weather. 
All  the  goods  the  prisoner  had  been  supplied  with  were  gone  except  a  few,  of  which 
the  articles  mentioned  in  the  count  were  a  part,  and  these  were  found  in  the  pri- 
soner's berth  in  '^  The  Gladiator."  It  was  submitted  that  as  the  prisoner  had  re- 
ceived these  goods  from  his  master  he  could  not  be  convicted  of  embezzlement;  but 
the  ease  was  left  to  the  jury;  and,  on  a  case  Reserved,  the  judges  were  r^/en 
unanimously  of  opinion  that  as  the  goods  were  received  by  the  prisoner  *- 
direct  from  the  master,  the  conviction  was  wrong  ibr  embezzlement,  but  might  have 
been  good  for  larceny.  The  dictum  in  Rex  v.  WhttHngham^a)  that  *^  if  a  servant 
receive  money  either  from  the  master,  or  from  a  third  person  on  the  master's 
account,  he  was  guilty  of  embezzlement,"  must  be  associated  with  some  facts,  which 
did  Dot  appear  in  the  report  of  the  case.(&) 

Upon  an  indictment  ibr  embezzlement  it  appeared  that  the  eonrse  of  business 
was  for  the  oustomeis  to  pay  money  into  the  hands  of  certain  persons,  who  paid 

(w)  Reg.  0.  Gill,  Dears.  G.  G.  289,  Maale,  J.,  obserred  that  *^  There  may  be  a  distiDctloQ 
between  the  caaes  in  which  the  master  parts  with  the  possession,  retaining  it  constract- 
ively,  and  those  in  which  he  does  not. 

(x)  Kez  V.  Smith,  MS.,  Bayley,  J.,  and  R.  k  R.  267. 

If)  Peck's  case.  Park,  J.  A.  J. ;  Stafford  Sana.  Ass.  1817,  MS.  Bat  it  was  usual  la  !&« 
dictments  upon  the  statute  to  add  a  count  for  larceny  at  common  law. 

{z)  Rex  9.  Murray,  R.  &  M.  G.  G.  B.  276.  (a)  Supra^  p.  448. 

(b)  Reg.  V,  Hawkins,  1  Den.  G.  G.  684. 
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tliem  oTer  to  a  superintendeiit }  ho  aocouDted  with  the  prisoner,  and  paid  over  sncfa 
moneys  to  him,  and  tho  prisoner  in  his  tarn  accounted  with  cashiers,  and  paid  over 
the  monejs  to  them,  he  haying  no  other  dnty  to  perform  with  respect  to  such 
moneys  than  to  keep  an  account,  which  might  act  as  a  cheek  on  the  superintendent 
and  cashiers ;  their  accouncs  being  in  like  manner  checks  upon  him.  These  fdur 
parties  to  the  receipt  of  the  moneys  were  all  serrants  of  the  prosecutor.  With 
respect  to  the  three  sums  charged  in  the  indictment,  it  was  prayed  that  they  had 
passed  in  due  course  from  the  customers  through  the  hands  of  the  immediate  re- 
ceivers and  the  superintendent  to  the  prisoner,  who  fraudulently  retained  them. 
On  behalf  of  the  prisoner  it  was  objected,  on  the  authority  of  Bex  y.  Hurray, (c) 
that  the  moneys  having  before  they  reached  the  prisoner  been  in  the  paesossioD  of 
the  prosecutor's  servants,  did  in  law  pass  to  the  prisoner  from  his  master,  and  there- 
fore the  charge  of  embemlement  could  not  be  sustained.  For  the  Crown  it  was 
answered  that  the  prisoner  having  intercepted  the  moneys  in  their  appointed  coarse 
of  progress  to  die  master,  this  case  was  not  governed  by  Rex  v.  Murray,  where  the 
prior  possession  of  the  roaster  having  been  as  complete  as  it  was  intended  to  be,  the 
money  might  reasonably  be  considered  as  passing  from  the  master  to  the  prisoner, 
whereas  in  the  present  case  it  was  in  course  of  passage  through  the  prisoner  to  the 
master.  The  prisoner  was  convicted ;  and,  upon  a  case  reserved,  it  was  contended 
on  behalf  of  the  Crown  that  there  was  no  tortious  taking  by  the  prisoner;  his 
taking  was  lawful  in  the  first  instance.  His  duty  was  to  receive  the  money  and 
pass  it  to  his  master.  Pollock,  C  B.,  **This  case  is.  quite  difierent  froii  Rex  v. 
Murray.  There  the  case  was  not  within  the  7  &  8  Geo.  4,  c.  29,  s.  47,  because  the 
master  had  had  possession  of  the  money  by  the  hands  of  another  servant;  acd 
when  it  was  given  to  the  prisoner  by  that  servant  to  be  paid  away  on  account  of  the 
master,  it  must  be  deemed  in  law  to  have  been  so  given  to  the  prisoner  by  his  mas- 
ter; the  fraudulent  appropriation  of  it  being  thus  a  tortious  taking  in  the  first  in- 
stance, was  not  embezzlement  but  larceny.  But  here  the  money  never  reached  the 
master  at  all ;  it  was  stopped  by  the  prisoner  on  its  way  to  him.  The  original 
taking  was  lawful,  and  therefore  the  fVaudulent  appropriation  was  embezslement.''((f) 
*4.fk11  *The  statute  properly  applies  to  those  cases  where  the  money  has  never 
^  been  in  the  possession  of  the  master  or  any  other  person  whose  posseesion 
can  be  considered  as  the  possession  of  the  master.  Upon  an  indictment  for  stealing 
a  £5  note,  and  certain  silver  coin,  it  appeared  that  the  prisoner's  master  gave  him 
the  £&  note  to  get  change ;  he  got  the  change,  said  it  was  for  his  master,  and  that 

(c)  SuprOj  note  (z). 

(d)  Reg.  V.  Masters,  1  Den.  0.  C.  332;  2  C.  &  K.  930  (61  E.  C.  L.  R.).  This  case  was 
argued  on  the  part  of  the  Crown  only,  and  seems  to  have  been  wrongly  decided.  The  re- 
ceipt of  money  or  goods  by  a  servant  on  behalf  of  a  master  vests  the  property  and  posses- 
sion in  the  master  the  instant  snoh  receipt  takes  place,  in  the  case  of  an  honest  servant, 
as  against  all  the  world.  But  in  the  case  of  a  servant  who  fraudulently  converts,  the 
property  received  on  behalf  of  his  master,  the  property  and  possession  is  held  not  so  far 
to  vest  in  the  master  as  against  such  servant  as  to  sustain  an  indictment  for  larceny : 
Bull's  case  and  Bazeley's  case,  ante,  p.  402 ;  but  these  decisions  rest  on  the  special  relation 
between  the  master  and  the  servant  first  receiving  on  behalf  cff  his  master ;  and  the  39  Geo. 
3,  c.  85,  and  7^8  Geo.  i,  c.  29,  s.  47,  were  passed  to  meet  this  case  alone.  In  the  present 
case  the  property  in  and  possession  of  the  money  had  vested  in*  the  master  when  reooved 
by  the  person,  who  paid  it  to  the  superintendent,  and  so  continued  when  delivered  by 
him  to  the  prisoner.  In  Dyer,  5  (6),  it  is  laid  down  that  "  if  any  of  my  servants  deliver 
to  another  of  niy  servants  my  goods,  and  he  goes  away  with  them,  this  is  felony ;  for  this 
shall  be  said  to  be  my  delivery."  And  Lord  Hale,  I  Hale  667,  speaking  of  a  servant  re- 
ceiving money  on  behalf  of  his  master  not  being  guilty  of  larceny  if  he  appropriated  it, 
adds,  "Yet  by  the  very  payment  of  the  money  to  the  servant  to  the  aukater'a  •  a«e,  the 
master  is  by  law  said  to  be  actually  possessed  of  this  money ;  and  if  taken  away  from  the 
servant  by  a  trespasser  or  robber,  the  master  may  have  a  general  action  of  trespass  or 
action  upon  the  statute  of  hue  and  cry ;"  or  an  indictment  may  lay  the  money  as  the  pro- 
perty of  the  master:  Rex  v.  Remnant,  R.  &  R.  136.  If  then  the  prisoner  had  picked  the 
pocket  of  the  superintendent  of  the  money,  he  might  have  been  indicted  for  stealing  the 
money  of  the  prosecutor;  and  this  clearly  proves  that  the  money,  whilst  in  the  actual 
possession  of  the  superintendent,  was  the  property  and  constructively  in  the  possession 
of  the  master ;  and  consequently  the  receipt  of  the  money  by  the  prisoner  was  a  receipt 
of  money  previously  vested  in  the  master :  Reg.  v.  Hawkins,  supraj  and  Reg.  v.  Watts,  2 
Den.  C.  C.  14,  ante^  p.  399,  are  subsequent  decisions. 
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his  master  eent  him.  He  never  returned  to  his  master.  The  prisoner  was  found 
guilt jF  of  stealiug  the  silver  coin ;  but,  u{k>ii  a  case  reserved,  the  judges  held  that 
the  conviction  was  wrong,  because  as  the  master  had  never  had  possession  of  the 
change,  except  by  the  h&ods  of  the  prisoner,  he  was  only  amenable  under  the  39 
Geo,  3,  a  8f>.(€) 

Where  an  iudictment  charged  Edmund  W.  with  embezzling  and  Michael  W.  as 
accessory  after  the  fact,  it  appeared  that  Edmund  was  the  town  traveller  and  col- 
lector of  the  prosecutor,  and  Michael  his  carman.  Edmund's  duty  was  to  go  round 
and  take  orders  from  customers,  and  to  enter  them,  on  his  return  to  the  shop  in  the 
evening,  in  the  day  or  the  order  book,  and  also  to  receive  moneys  in  payment  of 
such  orders,  but  he  had  no  authority  whatever  to  take,  or  direct,  the  delivery  of  any 
goods  from  the  shop.  A  customer  gave  Edmund  an  order  for  two  gallons  of  mixed 
pickles,  and  fourteen  pounds  of  treacle,  which  order  was  entered  by  him  in  the 
order  book  as  for  the  pickles  only.  An  invoice  for  the  pickles,  pursuant  to  the 
entry,  was  made  out  by  the  prosecutor's  brother,  and  given  to  Michael,  but  he  de- 
livered the  pickles  and  fourteen  pounds  of  treacle.  The  sum  charged  for  the  pickles 
was  6«.  6df.,  and  Michael  entered  the  treacle  at  the  foot  of  the  invoice  at  48.  Qd, 
Edmund  ailerwards  receired  the  whole  amount,  but  paid  the  prosecutor  6«.  6d. 
only.  Mr.  Eecorder  Law  (after  consulting  Patteson,  J.)  he'd  that  this  was  not 
embezzlement  but  larceny,  saying  '^  Edmund  does  not  receive  the  4s.  6d,  for  or  on 
account  of  his  master,  but  contrary  to  and  in  breach  of  his  dut^  towards  that  master. 
I  may  also  liken  the  case  to  that  of  two  ""seorvants,  one  of  whom  has  authority  r^r  i  co 
to  sell,  and  the  other  not,  but  merely  to  receive  money ;  if  the  one,  who  has  ■- 
DO  authority  to  sell,  introduces  himself  behind  the  counter,  and  sells  his  master's 
goods,  putting  the  money  into  his  own  pocket,  that  is  clearly  a  stealing,  for  he  sells 
and  receives  the  money  contrary  to  his  authority ;  and  he  cannot  be  said  to  have 
been  employed  or  intrusted  as  clerk  and  servant,  and  to  have  received  the  money  by 
virtue  of  such  employment,  where  the  act  is  done  oontrary  to  such  employments 
Here  the  servant  having  authority  to  send  out  goods  to  the  amount  of  Gs.  Qd.  puts 
up  goods  to  the  amount  of  11«.,  his  intention  being  to  put  4<.  6d(/)  into  his  own 
pocket.  The  time  never  arrives  when  he  receives  that  on  account  of  his  master, 
for  all  that  he  does  is  adverse  to,  and  in  fraud  of,  the  interest  of  the  master."(^) 

Upon  an  indictment  for  embezzlement,  which  in  some  counts  alleged  the  prisoner 
to  be  the  servant  of  the  inhabitants  of  the  county  of  Worcester,  and  in  others  as  the 
clerk  of  the  peace  for  that  county  and  others,  it  appeared  that  the  prisoner  was  the 
miller  of  a  mill  in  the  gaol  of  the  county,  and  it  was  his  duty  to  direct  any  person 
bringing  grain  to  be  ground  at  the  mill  to  obtain  at  the  porter's  lodge  at  the  gaol  a 
ticket  specifying  the  quantity  of  grain  brought.  The  ticket  was  his  order  for  re- 
ceiving the  grain.  It  was  then  his  duty  to  receive  the  grain  with  the  ticket,  to 
grind  it  at  the  mill,  to  receive  the  money  for  the  grinding  from  the  person  bringing 
the  grain  with  the  ticket,  and  to  account  to  the  governor  of  the  gaol  for  the  money 
80  received.  The  governor  accounted  for  the  same  to  the  treasurer  of  the  county 
rates.  It  was  a  breach  of  the  prisoner's  duty  to  receive  or  grind  grain  without  such 
a  ticket  as  above  mentioned,  and  he  had  no  right  to  grind  any  grain  at  the  mill  for 
his  private  benefit.  The  prisoner  was  appointed  to  his  situation  by  the  magistrates 
of  the  county  at  a  fixed  weekly  salary,  which  was  paid  out  of  the  county  rates. 
The  moneys  which  the  prisoner  misappropriated  he  received  from  persons  for  grind- 
ing their  grain  at  the  mill,  but  none  of  these  persons  had  obtained  a  ticket  from  the 
porter's  lodge,  nor  had  they  been  directed  by  the  prisoner  to  obtain  such  tickets,  nor 
was  there  in  fact  any  ticket  all.  It  was  objected  that  the  prisoner  did  not  receive 
the  money  by  virtue  of  his  employment,  nor  for  or  on  account  of  his  masters  ;(^) 
and,  upon  a  ease  reserved,  Pollock,  0.  B.,  delivered  the  following  judgment:  "The 

(0  Rex  ».  Sullens,  R.  &  M.  C.  C.  R.  129.  (/)  The  invoice  was  for  the  pickles  only. 

U)  Reg.  i;.  Wilson,  9  C.  &  P.  27  f38  E.  C.  h.  R.). 

(A)  It  was  aleo  objected  that  the  County  Sessions  had  no  jurisdiction  to  try  the  prisoner, 
as  the  goal  was  within  the  citj^;  it  was  answered  that  the  4  Geo.  4,  c.  64,  s.  48,  placed  it 
iu  the  county ;  and  further  that  the  prisoner  was  not  the  servant  of  the  Clerk  of  the  Peace 
and  others,  or  of  the  inhabitants  of  the  countj  ;  but  no  opinion  was  expressed  on  either 
of  these  points. 
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only  point  on  which  we  ^ve  our  unanimous  opinion  is,  that  upon  the  facts  stated  it 
appears  that  the  prisoner  had  no  right  to  receive  and  grind  anj  corn  on  behalf  of 
his  masters,  except  such  as  was  brought  to  him  with  a  ticket.  The  reasonable  con- 
clusion to  be  drawn  from  his  receiving  and«  grinding  the  grain  without  a  ticket  is, 
that  he  intended  to  make  an  improper  use  of  the  machinery  intrusted  to  him,  by 
using  it  not  for  the  benefit  of  his  masters,  but  for  the  benefit  of  himself.  We  think, 
*4^^1  ^^^^^^^^^1  ^^^^  ^^®  money  which  he  received  was  not. received  on  axsoount 
-^  of  his  *  masters;  and  that  he  cannot  be  said  to  be  guilty  of  embeule- 
ment."(i) 

If  a  person  duly  enters  in  his  books  all  sums  of  money  that  he  has  received,  the 
mere  fact  of  not  paying  over  the  money  does  not  amount  to  embesdement  Upon 
an  indictment  for  embezzlement,  it  appeared  that  the  prosecutor  to  whom  the  pri- 
soner had  acted  as  clerk  was  one  of  the  proprietors  of  a  mail ;  and  it  was  the  doty 
of  the  prisoner  to  receive  money  for  passengers  and  parcels,  and  to  enter  the  same 
in  a  book  and  to  remit  the  amount  weekly  to  Liverpool ;  the  prisoner  had  made  no 
false  entry,  and  had  charged  himself  in  the  book  with  all  moneys  that  he  had  re- 
ceived, but  he  had  not  sent  three  sums  to  Liverpool  as  he  ought  to  have  done;  and 
it  was  held  that  this  was  not  embezzlement ;  it  was  only  default  of  payment.  If  the 
prisoner  regularly  admits  the  receipt  of  the  money,  the  mere  fact  of  not  paying  it 
over  is  not  felony.     It  is  but  matter  of  account.(y) 

Upon  an  indictment  for  embezzlement  it  was  opened  that  the  collector  of  the 
Reading  waterworks  company  used  to  collect  the  water  rents  in  advance,  but  that 
where  the  parties  did  not  pay  afler  two  or  three  calls,  the  receipts  fi>r  their  water 
rents  were  given  by  the  collectors  to  the  prisoner,  who  was  the  turncock  of  the 
company,  and  if  the  payments  of  the  rents  were  not  made  to  him,  the  supply  of  the 
water  was  cut  off.  Receipts  for  the  several  sums  mentioned  in  the  indictment 
were  given  to  the  prisoner  for  him  to  receive  the  moneys  due,  and  afterwards  the 
collector  asked  the  prisoner  if  he  had  received  these  sums,  when  the  prisoner  re- 
plied that  he  had  received  them,  and  would  pay  them  over  to  him  on  the  Monday 
following ;  the  prisoner,  however,  did  not  do  so  either  on  that  day  or  the  next,  but 
absconded.  Erskine,  J  :  *'  If  the  prisoner  rendered  a  true  account  of  the  money  he 
had  received,  it  is  no  embezzlement;  if  he  had  received  the  sums,  and  had  rendered 
an  account  in  which  the  sums  were  omitted,  it  would  be  evidence  to  show  that  he 
had  embezzled  the  amounts ;"  and  an  acquittal  was  directed.(A;) 
*4.541  *^^poi^  ^^  indictment  chaining  the  prisoner  with  having  embezzled  the 
-^  sum  of  £3  9«.  6d.  on  the  4th  of  November,  the  sum  of  £4  9s.  S<i,  on  the 
29th  of  September,  and  the  sum  of  £1  on  the  I8th  of  December,  it  appearisd  that 

(i)  Reg.  V.  Harris,  Dears.  C.  C.  344.     Pollock,  C.  B.,  in  the  argument  said,  "ff  a  work- 
man employed  in  a  blacksmith's  shop,  who  has  engaged  to  give  his  master  his  whole 
services,  is  asked  by  some  one  to  do  a  little  work  in  the  shop,  which  only  requires  labor, 
and  he  does  the  work,  and  says  to  the  man,  <  Pay  me  twopence  for  the  job.  and  say 
nothing  about  it,'  the  workman  could  not  be  indicted    for  embezzling  the   twopence, 
though  he  might  be  guilty  of  a  breach  of  his  coutract,  which  was  to  give  his  master  his 
entire  labor."     The  supposed  case  is  plainly  distinguishable  from  this  case.     There  the 
man's  own  bodily  labor  would  earn  the  money.     Here  the  money  was  earned  by  the  mill 
of  the  county,  and  clearly  for  any  work  done  by  it,  the  county  might  recover  payment. 
The  decision  itself  seems  to  be  erroneous;  for  the  prisoner  could  only  work  the  mill  **  by 
virtue  of  his  employment;"  and  it  is  qnite  clear  that  the  county  might  recover  from  the 
prisoner  any  money  received  by  him,  as  money  had  and  received  to  their  use  }  for  it  was 
earned  by  their  mill,  and  the  prisoner  was  paid  for  all  the  work  he  contributed  towards 
it;  and  this  plainly  proves  that  the  money  was  in  fact  received  for  and  on  account  of  hia 
masters,  though  by  a  fraudulent  Jugg^le  he  attempted  to  show  that  it  was  not  received  : 
Rex  D,  Snowley,  4  C.  t  P.  390  (19  B.  0.  L.  R.),  was  approved  of  by  Parke,  B.,  in  this 
case  ;  but  in  the  Committee  of  the  Lords  on  the  Criminal  Bills  of  1860,  on  my  reading 
that  case,  Lord  Wensleydale  and  all  the  law  Lords  greatly  disapproved  of  it,  and  unani- 
mously agreed  to  the  propriety  of  preventing  such  a  failure  of  justice  in  future  by  alter- 
ing the  clause  as  it  now  stands,  and  there  is  no  doubt  that  it  will  meet  such  a  case  as  the 
present. 

{j)  Rex  V.  Hodgson,  3  C.  A  P.  422  (14  B.  0.  L.  R.),  Vaughan,  B.     It  does  not  appear 
that  the  prisoner  had  ever  been  called  upon  to  account  for  the  sums  in  question.  C.  S.  0. 

(k)  Rex  f.  Creed,  1  C.  &  K.  63  (47  E.  0.  L.  R.),  a.d.  1843.     This  case  seems  overruled 
by  Reg.  v.  Lister,  po9tj  and  Reg.  v.  Guelder,  pott. 
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the  prisooer  was  the  servant  of  a  baker,  and  authorized  to  receive  money  due  for 
bread,  and  that  he  had  received  the  three  suniB  in  question  on  the  three  different  days 
mentioned  in  the  indictment  in  payment  for  bread,  and  had  never  uccounted  for 
either  of  these  sums  or  any  part  of  them,  and  had  never  paid  any  part  of  them  over 
to  the  prosecutrix ;  the  prisoner,  however,  had  never  denied  the  receipt  of  either  of 
these  sums,  and  had  never  delivered  any  account  in  writing  in  which  they  were 
omitted ;  but  it  was  not  the  duty  of  the  prisoner  to  deliver  written  accounts  of  what 
he  received  ;  it  was,  however,  his  duty,  on  the  evening  of  every  day^  to  render  an 
account  to  the  prosecutrix  of  all  moneys  that  he  had  received  on  her  account  in  the 
coarse  of  that  day,  and  immediately  to  pay  over  the  amount.  It  was  submitted 
that  there  was  no  embezzlement,  as  there  was  no  denial  of  the  receipt  of  either  of 
the  sums,  and  the  mere  omission  to  pay  over  the  moneys  was  not  embezzlement. 
But  Coleridge,  J.,  held  that,  as  it  was  the  duty  of  the  prisoner  every  evening  to 
account  for  and  pay  over  all  moneys  received  by  him  in  the  course  of  the  day,  if  he 
wilfully  omitted  to  do  that,  that  was  clearly  quite  equivalent  to  a  denial  of  the 
receipt  of  the  money. (^} 

The  prosecutor,  a  market  gardener,  employed  the  prisoner,  who  was  in  his 
service,  to  take  a  quantity  of  potatoes  and  cabbages  to  sell  at  Dudley,  and  on  his 
return  asked  him  for  the  money.  The  prisoner  'said  he  would  settle  for  the  potatoes 
and  cabbages  on  the  following  Tuesday,  as  he  had  not  received  the  money.  He 
mentioned  the  sum  he  had  sold  the  potatoes  for,  and  one  Thomas  as  having  bought 
them,  but  no  other  name.  He  said  he  should  have  to  deduct  3«.  %d,  for  some  p  ty- 
ments  on  the  prosecutor's  account,  which  was  a  correct  deduction.  A  fortnight 
afterwards  the  prosecutor  again  asked  him  to  settle  for  the  potatoes ;  he  replied  he 
could  not  do  so  then,  but  would  on  the  following  day.  He  said  he  had  not  seeu 
Thomas,  or  received  for  the  goods,  but  would  do  so.  The  prosecutor  told  him  that 
if  the  money  was  not  paid  on  the  following  day,  he  would  give  him  into  custody. 
The  prisoner  did  not  pay,  and  he  was  apprehended.  He  had  sold  some  of  the 
potatoes  to  Thomas,  who  had  not  paid  for  them^  but  he  had  sold  potatoes  to 
another  person,  who  paid  him  25«.  for  them  at  the  time.  Erie,  J.,  told  the  jury, 
^^This  case  seems  to  me  much  more  like  an  accounting  for  money,  and  a  default  iu 
payment,  then  a  false  accounting  and  embezzlement.  It  depends  entirely  on  thj 
couistructioQ  you  put  on  the  statement  of  the  prisoner,  that  he  had  not  received  the 
money.  It  appears  that,  as  a  fact,  he  had  received  the  produce  of  part  of  the 
vegetables,  but  not  for  the  other  part,  which  remains  unpaid  now.  When  he  told 
the  prosecutor  that  he  had  not  received  the  money,  that  statement  was  true  if  he 
meant  to  say  that  he  had  not  received  the  money  for  the  whole,  but  it  was  false  if 
he  meant  to  say  that  he  had  not  received  any  part  of  it.  The  guilt  of  the  paj^cr 
prisoner  depends  upon  *that ;  for  if  be  meant  to  embezzle  and  steal  part  of  ^ 
the  money,  he  is  guilty ;  if  not,  then  you  will  acquit  him."(m) 

(/)  Reg.  V.  Jackson,  1  0.  ft  K.  384  (47  B.  C.  L.  R  ),  a.d.  1844. 

(m)  Reg.  V,  Wiaoall,  5  Cox  C.  0.  326,  a.d.  1851.  Wiih  all  possible  deference,  this  case 
appears  to  have  been  erroneously  left  to  the  jury.  It  should  neyer  be  lost  sight  of  iu 
these  cases  that  the  main  question  is,  what  has  the  prisoner  done  .with  the  thing  alleged 
to  be  embeszled?  In  this  case  the  prisoner  had  actually  converted  the  money  he  had 
received  to  his  own  use.  It  is  a  fallacy  in  such  a  case  to  treat  the  question  as  turning  on 
the  truth  or  falsehood  of  any  statement  made  or  written  by  him.  Such  statements  are 
merely  evidence,  and  are  to  be  taken  into  consideration  with  the  rest  of  the  facts ;  and  if 
the  facts  show  that  the  prisoner  has,  in  fact,  wrongfully  converted  the  thing  to  his  own 
Dse  with  intent  to  deprive  the  owner  of  it,  h^  ought  to  be  convicted.  Where  anything  is 
received  by  a  seryant  for  his  master,  the  correct  view  of  his  conduct  is  to  treat  it  just  iu 
the  same  way  as  if  he  had  taken  that  thing  out  of  his  master's  house,  and  had  wrongfully 
dealt  with  it,  and  then  to  consider  whether  such  dealing  with  it  was  felonious,  ^ee 
particularly  ^eg.  v,  Davison,  7  Cox  G.  C.  158 ;  there  a  bankrupt  changed  money  abroad, 
and  Coleridge,  J.,  said,  ^'  Suppose  a  person  after  adjudication  of  bankruptcy  against  him 
in  London  embezzles  in  Yorkshire,  and  does  not  account  in  London,  could  he  be  tried  in 
the  C.  C.  Court?  He  would  no  doubt  be  triable  in  Yorkshire,  because  the  offence  is  com- 
mitted there.''  ''If  what  was  proved  to  have  been  done  abroad  had  been  done  in  this 
coantry,  the  crime  would  have  been  complete  at  once,  and  it  would  not  have  been  neces- 
sary for  the  prosecutor  to  give  any  evidence  of  non-accounting.  The  case  would  have 
been  perfect  without  that.  The  accounting  would  only  have  come  in  on  the  part  of  the 
prisoners  to  show  quo  animo  the  acts  charged  against  them  were  done.  When  the  act  is 
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Upon  an  indictmeDt  for  embezzling  the  sum  of  £10,  it  appeared  that  the  prieoner 
was  employed  by  the  prosecutors  to  receive  remittances  from  their  customers,  and  it 
was  his  duty  to  enter  them  to  the  credit  of  the  customers  in  a  day  or  cash-book, 
and  it  was  his  duty  to  make  an  extract  from  the  book  of  all  remittances  received  by 
him,  and  to  take  it  to  the  prosecutor's  cashier  to  be  compared  with  the  book,  and 
then  it  became  his  duty  to  enter  the  whole  amount  contained  in  such  extract  on  the 
credit  side  of  the  bankers'  deposit  account,  and  to  pay  such  amount  to  the  credit 
of  the  prosecutors  with  their  bankers.  The  prisoner  afterwards,  at  his  own  coo- 
v<^nience,  posted  the  amounts  of  money  remitted  by  customers  into  a  ledger,  which 
contained  the  accounts  of  the  customeni.  Having  received  the  £10,  the  prisoDer 
never  entered  it  in  the  cash  or  day-book ;  and  he  omitted  to  include  it  in  the  amount 
which  he  paid  on  the  next  occasion  to  the  credit  of  the  prosecutors  with  their 
bankers,  nor  was  it  entered  in  any  subsequent  account.  It  was,  however,  entered 
by  the  prisoner  to  the  credit  of  the  customers  in  the  ledger.  The  money  was 
applied  by  the  prisoner  to  his  own  use ;  and,  upon  a  case  reserved  upon  the  question 
whether  the  entry  made  in  the  ledger  exempted  the  prisoner  from  the  operation  of 
the  statute,  it  was  urged  that  by  making  the  entry  in  the  ledger,  the  prisoner  had 
accounted  to  his  masters,  and  was.  not  guilty  of  embezzlement,  which  necessarily 
involved  l^ecrecy  and  concealment ;  but  it  was  hold  that  the  conviction  was  right, 
and  it  was  said  that  the  entry  might  have  been  made  in  order  to  deceive.(n) 
^APxai  *The  prisoner  was  assistant  overseer  of  a  township,  and  such  servant  as 
-I  stated  in  the  indictment,  and  it  was  his  duty  to  collect  the  rates  from  the 
ratepayers  of  the  township,  and  the  course  was  for  the  prisoner,  on  receiving  the 
rates,  to  pay  them  into  a  bank  to  the  account  of  the  overseers,  and  then  to  obtain 
from  the  overseers  a  receipt  for  such  sum  so  paid  to  their  account.  The  prisoner 
also  kept  a  book  in  which  it  was  his  duty  to  enter  from  time  to  time  the  sums 
received  by  him.  At  the  half-yearly  audit  the  accounts  thus  entered  were  con- 
trasted with  the  receipts  given  to  him  by  the  overseers.  He  charged  himself  by 
the  book,  and  discharged  himself  again  by  the  overseers'  receipts.  The  prisoner, 
just  before  an  audit  went  to  the  overseers,  and  fraudulently  obtained  from  them 
several  receipts  for  various  sums,  by  stating  that  he  had  paid  these  sums  into  the 
bank  to  the  overseers'  account,  which  in  truth  he  had  not.  He  had,  in  fact,  pre- 
viously appropriated  these  sums  to  his  own  purposes,  and  he  obtained  the  receipts 
with  the  view  of  deceiving  the  auditor  as  to  his  having  handed  the  money  to  the 
overseers ;  he  produced  the  receipts  at  the  audit,  and  was  successful.  But  he  had 
duly  entered  the  said  sums  when  received  in  the  said  book,  and  had  thus  openly 
charged  himself  with  the  receipt  of  them.  It  was  contended  that,  having  thus 
charged  himself,  he  could  not  be  guilty  of  embezzlement.  But  on  a  case  reserved 
on  the  question  whether  the  prisoner,  on  the  above  factfl,  could  be  lawfully  convicted 
of  embezzlement,  the  conviction  was  affirmed.  It  was  clear  that  the  money  was 
embezzled  with  one  of  the  ordinary  concomitants  of  fraud,  fraudulently  accounting. 
The  question  was  whether  the  prisoner  was  entitled  to  be  acquitted,  because  he 
made  a  correct  entry  of  the  sums  when  received  in  the  book,  and  he  was  not  so 
entitled.  Those  entries  were  probably  made  with  forethought,  and  a  view  to  this 
defence,  (o) 

On  an  indictment  for  embezzlement,  it  appeared  that  the  prosecutors  were  owners 

iDcomplete  or  indifferent  in  itself,  it  maj  be  necessary  afterwards  to  make  up  the  deficiency 
by  showing  a  non-accounting;  but  wiiere  the  misappropriation  is  once  clearly  establisbed| 
the  non-accounting  could  not  in  any  way  strengthen  the  charge."  Alderson,  B.,  was 
present. 

(n)  Reg.  V.  Lister,  D.  k  B.  118.  A  fallacy  is  perpetually  put  forward  in  cases  of  embez- 
zlement. The  offence  consists  in  the  conversion  of  the  ihin^  received :  no  entry  or  state- 
ment is  anything  more  than  evidence  bearing  on  the  character  of  the  disposal  of  the  thing; 
and  yet  entries  are  constantly  treated  as  tne  offence  itself  If  a  man  made  every  entry  in 
due  course,  it  would  only  at  most  amount  to  evidence  that  he  did  not,  when  he  made 
them,  intend  to  convert  the  money ;  and  yet  he  might  have  converted  it  before,  or  might 
do  so  afterwards.  If  he  were  proved  to  have  converted  it  before  he  made  the  entries,  the 
offence  would  be  complete,  and  no  entry  afterwards  made  could  alter  it.  So,  on  the 
other  hand,  if  he  made  no  entries  or  false  entries,  but  actually  paid  the  money  to  his 
master,  he  would  be  innocent. 

(o)  Reg.  V,  Guelder,  Bell  C.  G.  284.     The  indictment  was  not  described  in  the  case. 
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of  a  vessel,  and  the  prisoner  was  in  their  service  as  master.  The  vessel  carried 
calm  from  Swansea  to  Plymouth,  which,  when  weighed  at  Pljmonth,  weighed  two 
huodred  and  fifteen  tons,  and  the  prisoner  received  payment  of  (he  freight  accord- 
ingly. When  he  was  asked  for  his  account  by  the  owners,  he  delivered  a  statement, 
admitting  the  delivery  of  two  hundred  and  ten  tons,  and  the  receipt  of  freight  for 
80  much.  Being  asked  whether  this  was  all  he  had  received,  he  said  there  was  a 
difference  of  five  tons  between  the  weighing  at  Swansea  and  at  Plymouth,  and  that 
he  had  retained  the  b ilanoe  for  his  own  use,  according  to  a  recognized  custom 
between  owners  and  captains  in  the  course  of  business.  But  there  was  no  evidence 
of  the  allied  difference  of  weight  or  of  the  custom.  Cresswell,  J. :  ''  I  tbink  that 
this  does  not  amount  to  embezzlement.  Embezzlement  necessarily  involves  secrecy ; 
the  concealment,  for  instance,  by  the  defendant  of  his  having  appropriated  the 
money.  If,  instead  of  denying  his  appropriation,  a  defendant  immediately  r^j,^^ 
^owns  it,  alleging  a  right  or  an  excuse  for  retaining  the  sum  detained,  no  '- 
matter  how  frivolous  the  allegation,  and  although  the  fact  itself  on  which  the 
allegation  rests  were  a  mere  falsification ;  as  if  in  the  present  case,  although  it  should 
torn  out  that  there  was  no  such  difference  as  that  asserted  by  the  defendant  between 
the  tonnage  as  measured  at  Swansea  and  at  Plymouth,  or  that  there  was  no  such  cus- 
tom as  that  set  up.  I  do  not  say  to  what  species  of  offence  this  may  amount,  but 
in  my  opinion  not  to  embezzlement. "(/>) 

So  it  is  not  enough  in  all  cases  to  prove  that  a  clerk  has  received  a  sum  of  money, 
and  not  entered  it  in  his  book,  unless  there  be  also  evidence  that  he  has  denied  the 
receipt  of  it  or  the  like.  Upon  an  indictment  for  embezzlement  it  appeared  that 
Mr.  Bettis,  a  slate  iperchant,  by  means  of  the  prisoner  as  his  clerk,  carried  on  the 
slate  trade  at  a  wharf  at  Gloucester :  the  course  of  business  was  for  the  prisoner  to 
sell  the  slates  and  to  convey  them  to  the  customers  in  his  own  boats,  as  Mr.  Bettis 
had  no  boats,  the  prisoner  being  also  a  coal  merchant  on  his  own  account;  the 
prisoner  had  received  the  sums  in  question,  but  he  and  the  prosecutor  had  had  no 
adjustment  of  accounts  for  two  years,  and  on  Mr.  Bettis  calling  for  the  prisoner's 
books,  he  could  not  find  three  sums  entered;  he  had  never  specifically  asked  the 
prisoner  to  account  for  either  ol'  the  sums,  and  the  dccounts  of  the  pruorur  amounted 
to  ten  or  twelve  thousand  pounds,  Bolland,  B. :  ^^  There  is  not  a  felonious  conversion ; 
I  will  take  it  that  the  prisoner  put  the  money  into  his  own  pocket,  and  has  made  no 
entry ;  that  is  not  sufficient.  Had  he  denied  the  receipt  of  the  money  the  case 
might  have  been  different.  If  the  mere  fact  of  not  entering  a  sum  was  enough  to 
support  an  indictment  for  embezzlement,  every  clerk  who,  through  carelessness, 
omitted  an  entry,  would  be  liable  to  be  convicted  of  felony.  The  prisoner  must  be 
acquitted."(g) 

Upon  a  second  indictment  against  the  ^same  prisoner  the  evidence  of  the  mode  of 
dealing  was  the  same  as  in  the  last  case,  and  it  appeared  that  Mr.  Ellis  owed  £5  to 
Mrs.  Bettis  for  slates,  and  paid  £3  I4s.  6c/.  in  cash,  Is,  6d.  being  allowed  to  Ellis 
as  discount,  and  the  remaining  £1  4«.  being  set  against  a  cider  account  due  from 
the  prisoner  to  Ellis,  and  the  prisoner  had  credited  Ellis  in  his  ledger  to  the  amount 
of  £5,  and  had  entered  £3  148.  6d.  in  the  cash  book.  Mr.  Bettis  had  never  called  upon 
the  prisoner  to  account  as  to  this  sum  of  £5.  Bolland,  B. :  *  It  ap{  ears  to  me  that 
this  does  not  amount  to  embezzlement.  In  cases  of  this  sort  the  thing  alleged  to 
be  embezzled  should  not  be  laid  out  of  the  question.  If  goods  are  taken  an  intent 
may  more  clearly  appear  than  in  the  case  of  money,  as  the  same  pieces  of  coin  may, 
in  many  cases,  not  be  paid  over.  There  is  nothing  in  this  case  to  bring  the  prisoner 
within  the  statute.  He  never  denied  the  receipt  of  the  money,  and  was  never  called 
upon  for  it.  I  think  it  essential  that  there  should  be  a  denial  of  having  received 
the  money,  or  else  that  some  false  account  should  be  given.  The  prisoner  must  be 
acquitted."(r) 

*ln  the  preceding  case  it  was  objected  that  there  was  no  embezzlement,  as  r^^^so 
the  prisoner  had  accounted  for  all  the  money  he  had  actually  received ;  if  no  '- 

(P)  ^g'  V  Norman,  C.  k  M.  501  (41  E.  C.  L.  R.).     Sed  qusere  whether  anj  such  claim 
must  not  have  some  each  color  of  right,  as  in  cases  of  larceny :  see  ante^  p.  163. 
(q)  Rex  0.  E.  0.  Jones,  7  C.  &  P.  833  (32  B.  G.  L.  R.). 
(r)  Ibid. 
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money  at  all  had  passed,  and  it  bad  been  entirely  a  credit  transaction  on  both  sides, 
it  would  not  have  been  embezzlement ;  for  that  crime  is  merely  a  stitutory  larceny, 
and  could  only  be  proved  by  showing  the  actual  receiptor  the  money,  and  the  actual 
embezzlement  of  the  money  itself ;  and  as  all  that  was  received  was  accoanted  for, 
the  case  was  the  same  as  if  it  had  been  entirely  a  credit  transaction ;  and  this  seems 
to  have  been  a  good  objection,  but  this  point  was  not  decided,  as  the  prisoner  was 
acquitted  on  the  ground  above  stated.  And  where  on  a  similar  indictment  the  same 
question  arose,  Coltman,  J.,  ailer  reading  the  note  to  the  last  edition,  which  con- 
tained the  preceding  paragraph,  held  that  as  no  money  had  actually  passed,  the 
offence  of  embezzlement  had  not  been  committed. («) 

But  where  on  an  indictment  for  embezzlement  it  appeared  that  the  prisoner  as  a 
superintendent  of  police  ought  to  have  received  certain  fines  from  a  police  constable, 
but  having  to  pay  him  his  wages,  he  did  not  receive  these  fines,  but  they  were  kept 
by  the  police  constable,  and  if  they  amounted  to  more  than  a  week's  wages  in  any 
week,  the  balance  stood  over  and  formed  part  of  the  wages  for  the  next  week,  and 
if  they  formed  less  than  the  week^s  wages,  the  prisoner  paid  him  so  much  as  made 
up  the  amount  of  his  wages  for  that  week.  The  sums  were  entered  in  a  book  as 
having  been  received  by  the  prisoner,  and  the  account  was  signed  by  the  prii^oner. 
It  was  objected  that  the  prisoner  had  never  received  the  money  he  was  charged  with 
embezzling.  But  Patteson,  J.,  held  that  this  was  a  constructive  receipt  of  the 
money,  as  the  prisoner  had  signed  the  book  as  having  reoeivfd  the  fine8.(/) 

A  case  was  decided  which  would  seem  to  show  that  an  indictment  for  embezzle- 
ment may  be  supported  by  proof  of  a  general  deficiency  of  money,  without  showing 
any  particular  sum  received  and  not  accounted-  for.  The  1st  count  charged  the 
prisoner  with  embezzling  £500  on  the  28th  of  August;  the  2d,  £10  on  the  29th; 
the  3d,  with  stealing  a  note,  a  sovereign,  a  half  sovereign,  &c.,  as  clerk ;  and  the 
4th,  like  the  3d,  omitting  to  state  that  he  was  clerk.  The  prisoner  was  cashier  in 
the  bank  of  Messrs.  Masterman,  and  his  duty  as  cashier  was  to  take  charge  of  the 
cash  when  any  payment  was  made  into  the  bank,  in  money  and  paper,  and  the 
*X^<^1  course  was  for  the  cashier  to  hand  over  the  paper  to  a  *clerk,  and  to  enter 
-^  the  cash  received  in  a  book  kept  by  him  (the  cashier)  called  the  money- 
book.  It  was  the  duty  of  the  cashier,  at  the  close  of  the  business  of  each  day,  to 
see  that  the  cash  in  hand  agreed  with  the  money-book,  and  to  strike  a  balance, 
denoting  the  sum  in  cash  which  the  cashier  had  in  his  charge,  and  which  ought  to 
have  been  kept  either  in  the  drawer  in  the  counter,  of  which  he  had  the  key,  or  in 
a  box  in  the  banking-house,  of  which  he  had  the  key  and  charge.  On  the  28th  of 
August,  1835,  the  cash  in  the  money-book  at  the  close  of  business  was  £1762  and 
a  fraction,  which  sum  was  by  the  prisoner  carried  forward,  as  in  due  course  itonght 
to  have  been,  and  formed  the  first  item  of  .the  account  in  the  book  for  the  29th. 
On  the  latter  day,  at  the  close  of  business,  the  prisoner,  ailer  crediting  himself  with 
money  paid  by  him  (it  being  part  of  his  duty  to  pay  away  money),  and  debiting  him- 
self with  cash  received,  made  the  balance  in  the  money-book  £1309  and  a  fraction, 
and  that  sum  the  prisoner  ought  t^  have  had  in  one  or  the  other  of  the  above-men- 
tioned places  of  deposit  on  the  same  day  (^29th  of  August).  Soon  after  the  close  of 
business  Mr.  Oxley,  one  of  the  partners,  sent  for  the  prisoner,  and  after  intimating 
his  suspicions,  required  him  to  produce  the  money.     The  prisoner  thereupon  said 

(e)  Reg.  V,  Gaskins,  MSS.,  G.  S.  G.  Gloucester  Winter  Ass.  1845. 

(t)  Reg.  V.  Baxter,  Salop  Spring  Ass.  1850,  MSS.,  C.  S.  G  ^  8.  c,  5  Cox  C.  C.  302.  The 
prisoner  pleaded  guilty  to  another  indictment,  or  the  point  would  have  been  reserFed. 
There  is  no  doubt  that  such  an  accounting  and  striking  a  balance  amounts  to  payment  Id 
point  of  law  ;  but  it  is  a  very  different  qaestion  whether  it  amounts  to  an  actual  receipt  of 
the  money  so  that  the  money  can  be  said  to  have  been  received  and  afterwards  embezzled; 
for  how  can  a  prisoner  embezzle  money  which  he  has  never  had  in  his  possession?  The 
only  answer  which  occurs  is,  that  the  prisoner  shall  not  be  permiited  to  prove  that  he  did 
not  receive  what  it  was  bis  duty  to  receive,  and  what  he  has  admitted  in  writing  that  he 
did  receive ;  but  in  this  case  the  truth  was  disclosed  on  the  part  of  the  prosecatioo. 
Under  the  39  Geo.  3,  c.  85,  it  was  necessary  to  allege  and  prove  the  particular  monej 
embezzled,  and  it  is  clear  that  under  that  Act  the  case  in  question  would  not  have  been 
embezzlement,  and  the  power  to  prove  the  receipt  of  any  money  without  proving  the 
particular  coin  does  not  alter  the  offence,  but  rather  assumes  the  receipt  of  some  money 
to  be  necessary :  see  Rex  v.  Wavell,  R.  &  M.  C.  C.  224,/»o«(,  p.  650. 
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that  he  was  short,  and  being  asked  how  much,  replied  about  £900,  and  threw  him- 
self upon  the  mercy  of  his  employers.  Upon  examination,  it  was  found  that  the 
prisoner,  instead  of  £1309  in  his  hands,  had  only  £345  and  a  fraction,  leaving  the 
actual  deficiency  £964  and  a  fraction.  Mr.  Oxley,  who  proved  the  whole  case,  had 
DO  knowledge  of  the  facts  whatever,  except  what  has  been  above  stated,  and  could 
not  say  when  the  money,  or  any  part  of  it,  had  been  purloined,  from  what  person  or 
persons  it  had  been  received,  what  sort  of  money  had  been  abstracted,  and  whether 
from  the  till,  or  upon  its  receipt  from  customers.  There  were  two  or  three  other 
cashiers  besides  the  prisoner,  who  were  stationed  close  to  him,  and  there  must  be  at 
least  two  cashiers  present  during  the  hours  of  business.  It  was  objected  that  there 
was  no  case  to  go  to  the  jury,  1st,  because  the  evidence  applied  equally  to  the 
charges  of  embezzlement  and  larceny,  and  not  particularly  to  either ;  2dly,  that  there 
ought  to  have  been  some  proof  of  some  sum  or  sums  of  money  having  been  abstracted, 
when,  from  whom,  and  what  sort  of  money.  The  objections  were  overruled,  and 
the  jury  were  told  that  taking  money  from  the  till  would  amount  to  larceny,  and 
that  abstracting  money  paid  to  him  (the  prisoner),  before  it  reached  the  till  or  pos- 
session of  his  masters,  would  be  embezzlement,  and  it  was  left  to  them  to  say  whether 
hoth,  or  either  of  the  charges  which  were  stated  to  them,  were  established  by  the 
proof  The  jury  found  the  prisoner  guilty  of  embezzlement  to  the  amount  charged, 
and  not  guilty  of  stealing.  Upon  a  case  reserved,  it  was  contended  that  in  order  to 
enable  the  jury  to  convict  either  of  larceny  or  embezzlement,  there  must  be  proof  of 
some  specific  sum  abstracted,  and  the  time  when.  That  the  only  evidence  in  this 
case  was  of  a  deficiency  in  accounts,  but  how  that  arose  was  not  shown.  There  was 
considerable  difference  of  opinion  amongst  the  learned  judges,  and  the  case  was  dis- 
coased  at  different  meetings,  and  ultimately  eight  of  the  learned  *judges(u)  .  n^Aaci 
were  of  opinion  that  the  conviction  was  good,  but  the  other  seven (t?)  were  of  ^ 
opinion  that  the  conviction  was  wrong,  (t^) 

Bat  it  should  seem  that  it  is  not  to  be  inferred  from  the  preceding  case  that  proof 
of  a  general  deficiency  will  be  sufficient,  but  there  must  be  proof  that  some  specific 
sum  has  been  embezzled.  Upon  an  indictment  for  embezzlement  it  was  opened  that 
the  prisoner  had  been  shopman  to  the  prosecutrix,  and  that  it  would  be  proved  that 
there  was  a  deficiency  in  the  prisoner's  accounts,  but  that  there  was  no  proof  of  the 
embezzlement  of  any  particular  sum.  Aldcrson,  B. :  "  Whatever  difference  of  opinion 
there  might  be  in  the  case  of  Rex  v.  Grove, (w)  that  proceeded  more  upon  the  pecu- 
liar facts  of  that  case  than  upon  the  law.  It  is  not  sufficient  to  prove  at  the  trial  a 
general  deficiency  in  account.  Some  specific  sum  must  be  proved  to  be  embezzled, 
in  like  manber  as  in  larceny  some  particular  article  must  be  proved  to  have  been 
Btolen."(x) 

Upon  an  indictment  for  embezzlement  it  was  opened  that  the  prisoner  was  clerk 
and  traveller  to  the  prosecutor,  and  that  his  duty  was  to  receive  from  the  customers 
moneys  paid  by  them  for  goods  supplied,  and  also  to  pay  out  of  such  moneys  the 
wages  and  other  outgoings  of  the  establishment ;  the  payments  so  made  being  entered 
in  a  small  book  kept  by  the  prisoner,  and  their  weekly  total  carried  into  a  larger 
book,  which  showed  the  general  debtor  and  creditor  account  between  the  prisoner 
and  his  master;  and  the  balance  shown  in  this  last  account  was  from  time  to  time 
struck,  and  sometimes  paid  over,  and  sometimes  brought  forward  as  the  commence- 
ment of  a  new  account.  In  September  one  of  the  weekly  totals,  as  it  appeared  in 
the  smaller  book,  showed  an  aggregate  of  payments  to  the  amount  of  £25.  In  the 
account  for  that  week  it  was  entered  in  the  larger  book  as  £35,  and  this  false  entry 
appeared  to  have  been  written  on  an  erasure.  In  October  a  balance  was  struck  on 
the  general  account;  and  the  sum  found  to  be  due  upon  that  balance  was  carried 
forward  as  the  first  item  of  a  new  account,  which  was  settled  in  December,  and  the 
balance  at  that  time  paid  over  to  the  prosecutor,  it  being  £10  less  than  it  ought  to 

(ti)  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Lord  Abinger,  C.  B.,  Park,  J.  A.  J.,  Yaughan,  B., 
Bosanquet,  J.,  Gurney,  B.,  and  Williams,  J. 

(p)  Littledale,  J.,  Gaselee,  J.,  Parke,  B.,  BoUand,  B.,  Alderson,  B.,  Patteson,  J.,  and 
Coleridge,  J. 

(v)  Rex  0.  Grove,  R.  k  M.  C.  C.  R.  447. 

(z)  Reg.  0.  Lloyd  Jones,  8  C.  &  P.  288  (34  B.  C.  L.  R.). 
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money  at  all  had  passed,  and  it  had  heen  entirely  a  credit  transaction  on  hotb  sides, 
it  would  not  have  heen  emhezzlement;  for  that  crime  is  merely  a  statutory  larceny, 
and  could  only  he  proved  hy  showing  the  actual  receipt  of  the  money,  atid  the  actual 
embezzlement  of  the  money  itself ;  and  as  all  that  was  received  was  accounted  for, 
the  case  was  the  same  as  if  it  had  been  entirely  a  credit  transaction ;  and  this  seems 
to  have  been  a  good  objection,  but  this  point  was  not  decided,  as  the  prisoner  was 
acquitted  on  the  ground  above  stated.  And  where  on  a  similar  indictment  the  same 
question  arose,  Coltman,  J.,  ailer  reading  the  note  to  the  last  edition,  which  con- 
tained the  preceding  paragraph,  held  that  as  no  money  had  actually  passed,  the 
offence  of  embezzlement  had  not  been  committed. («) 

But  where  on  an  indictment  for  embezzlement  it  appeared  that  the  prisoner  as  a 
superintendent  of  police  ought  to  have  received  certain  fines  from  a  police  constable, 
but  having  to  pay  him  his  wages,  he  did  not  receive  theso  fines,  but  they  were  kept 
by  the  police  constable,  and  if  they  amounted  to  more  than  a  week's  wages  in  any 
week,  the  balance  stood  over  and  formed  part  of  the  wages  for  the  next  week,  and 
if  they  formed  less  than  the  week's  wages,  the  prisoner  paid  him  so  much  as  made 
up  the  amount  of  his  wages  for  that  week.  The  sums  were  entered  in  a  book  as 
having  been  received  by  the  prisoner,  and  the  account  was  signed  by  the  prisoner. 
It  was  objected  that  the  prisoner  had  never  received  the  money  he  was  charged  with 
embezzling.  But  Patteson,  J.,  held  that  this  was  a  constructive  receipt  of  the 
money,  as  the  prisoner  had  signed  the  book  as  having  reeeivtd  the  fines.(/) 

A  case  was  decided  which  would  seem  to  show  that  an  indictment  for  embezzle- 
ment may  be  supported  by  proof  of  a  general  deficiency  of  money,  without  showing 
any  particular  sum  received  and  not  accounted-  for.  The  1st  count  charged  the 
prisoner  with  embezzling  £500  on  the  28th  of  August;  the  2d,  £10  on  the  29th; 
the  3d,  with  stealing  a  note,  a  sovereign,  a  half  sovereign,  &c.,  as  clerk ;  and  the 
4th,  like  the  3d,  omitting  to  state  that  he  was  clerk.  The  prisoner  was  cashier  in 
the  bank  of  Messrs.  Masterman,  and  his  duty  ns  cashier  was  to  take  charge  of  the 
cash  when  any  payment  was  made  into  the  bank,  in  money  and  paper,  and  the 
^  (CQ-i  course  was  for  the  cashier  to  hand  over  the  paper  to  a  *clerk,  and  to  enter 
-I  the  cash  received  in  a  book  kept  by  him  (the  cashier)  called  the  money- 
book.  It  was  the  duty  of  the  cashier,  at  the  close  of  the  business  of  each  day,  to 
see  that  the  cash  in  hand  agreed  with  the  money-hook,  and  to  strike  a  balance, 
denoting  the  sum  in  cash  which  the  cashier  had  in  his  charge,  and  which  ought  to 
have  been  kept  either  in  the  drawer  in  the  counter,  of  which  he  had  the  key,  or  in 
a  box  in  the  banking-house,  of  which  he  had  the  key  and  charge.  On  the  28tb  of 
August,  1835,  the  cash  in  the  money-book  at  the  close  of  business  was  £1762  and 
a  fraction,  which  sum  was  by  the  prisoner  carried  forward,  as  in  due  course  it  ought 
to  have  been,  and  formed  the  first  item  of  .the  account  in  the  book  for  the  29th. 
On  the  latter  day,  at  the  close  of  business,  the  prisoner,  after  crediting  himself  with 
money  paid  by  him  (it  being  part  of  his  duty  to  pay  away  money),  and  debiting  him- 
self with  cash  received,  made  the  balance  in  the  money* book  £1309  and  a  firaction, 
and  that  sum  the  prisoner  ought  tn  have  had  in  one  or  the  other  of  the  above-men- 
tioned places  of  deposit  on  the  same  day  (^29th  of  August).  Soon  after  the  close  of 
business  Mr.  Oxley,  one  of  the  partners,  sent  for  the  prisoner,  and  after  intimating 
his  suspicions,  required  him  to  produce  the  money.     The  prisoner  thereupon  said 

(t)  Reg.  V.  Qask'ms,  MSS.,  G.  S.  6.  Gloucester  Winter  Ass.  1845. 

(t)  Reg.  V.  Baxter,  Salop  Spring  Ass.  1850,  MSS.,  C.  S.  6  ^  e.  c,  5  Cox  C.  G.  302.  The 
prisoner  pleaded  guilty  to  another  indictment,  or  the  point  would  have  been  reserTed. 
There  is  no  doubt  that  such  an  accounting  and  striking  a  balance  amounts  to  pa,?ment  in 
point  of  law  ;  but  it  is  a  Tery  different  question  whether  it  amounts  to  an  actual  receipt  of 
the  money  so  that  the  money  can  be  said  to  have  been  received  and  afterwards  embezzled ; 
for  how  can  a  prisoner  embezzle  money  which  he  has  never  had  in  his  possession?  The 
only  answer  which  occurs  is,  that  the  prisoner  shall  not  be  permitted  to  prove  that  he  did 
not  receive  what  it  was  his  duty  to  receive,  and  what  he  has  admitted  in  writing  that  he 
did  receive ;  but  in  this  case  the  truth  was  disclosed  on  the  part  of  the  prosecatioa. 
Under  the  39  Geo.  3,  c.  85,  it  was  necessary  to  allege  and  prove  the  particular  money 
embezzled,  and  it  is  clear  that  under  that  Act  the  case  in  question  would  not  have  been 
embezzlement,  and  the  power  to  prove  the  receipt  of  any  money  without  proving  the 
particular  coin  does  not  alter  the  offence,  but  rather  assumes  the  receipt  of  some  money 
to  be  necessary:  see  Rex  v.  Wavell,  R.  &  M.  G.  G.  224,/7o«<,  p.  650. 
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that  he  was  short,  and  being  asked  how  much,  replied  about  £900,  and  threw  him- 
self upon  the  mercy  of  his  employers.  Upon  examination,  it  was  found  that  the 
prisoner,  instead  of  £1309  in  his  hands,  had  only  £345  and  a  fraction,  leaving  the 
actual  deficiency  £964  and  a  fraction.  Mr.  Oxley,  who  proved  the  whole  case,  had 
no  knowledge  of  the  facts  whatever,  except  what  has  been  above  stated,  and  could 
not  say  when  the  money,  or  any  part  of  it,  had  been  purloined,  from  what  person  or 
persons  it  had  been  received,  what  sort  of  money  had  been  abstracted,  and  whether 
from  the  till,  or  upon  its  receipt  from  customers.  There  were  two  or  three  other 
cashiers  besides  the  prisoner,  who  were  stationed  close  to  him,  and  there  must  be  at 
least  two  cashiers  present  during  the  hours  of  business.  It  was  objected  that  there 
was  no  case  to  go  to  the  jury,  1st,  because  the  evidence  applied  equally  to  the 
charges  of  embezzlement  and  larceny,  and  not  particularly  to  either ;  2dly,  that  there 
onght  to  have  been  some  proof  of  some  sum  or  sums  of  money  having  been  abstracted, 
when,  from  whom,  and  what  sort  of  money.  The  objections  were  overruled,  and 
the  jury  were  told  that  taking  money  from  the  till  would  amount  to  larceny,  and 
that  abstracting  money  paid  to  him  (the  prisoner),  before  it  reached  the  till  or  pos- 
session of  his  masters,  would  be  embezzlement,  and  it  was  left  to  them  to  say  whether 
both,  or  either  of  the  charges  which  were  stated  to  them,  were  established  by  the 
proof.  The  jury  found  the  prisoner  guilty  of  embezzlement  to  the  amount  charged, 
and  not  guilty  of  stealing.  Upon  a  case  reserved,  it  was  contended  that  in  order  to 
enable  the  jury  to  convict  either  of  larceny  or  embezzlement,  there  must  be  proof  of 
some  specific  sum  abstracted,  and  the  time  when.  That  the  only  evidence  in  this 
case  was  of  a  deficiency  in  accounts,  but  how  that  arose  was  not  shown.  There  was 
considerable  difference  of  opinion  amongst  the  learned  judges,  and  the  case  was  dis- 
cussed at  different  meetings,  and  ultimately  eight  of  the  learned  *judges(u)  i^c^^a 
were  of  opinion  that  the  conviction  was  good,  but  the  other  seven(t?)  were  of  *- 
opinion  that  the  conviction  was  wrong. (ir) 

But  it  should  seem  that  it  is  not  to  be  inferred  from  the  preceding  case  that  proof 
of  a  general  deficiency  will  be  sufficient,  but  there  must  be  proof  that  some  specific 
sum  has  been  embezzled.  Upon  an  indictment  fur  embezzlement  it  was  opened  that 
the  prisoner  had  been  shopman  to  the  prosecutrix,  and  that  it  would  be  proved  that 
there  was  a  deficiency  in  the  prisoner's  accounts,  but  that  there  was  no  proof  of  the 
embezzlement  of  any  particular  sum.  Alderson,  B. :  *^  Whatever  difference  of  opinion 
there  uiight  be  in  the  case  of  Rex  v.  Grove^(w)  that  proceeded  more  upon  the  pecu- 
liar facts  of  that  case  than  upon  the  law.  It  is  not  sufficient  to  prove  at  the  trial  a 
general  deficiency  in  account.  Some  specific  sum  must  be  proved  to  be  embezzled, 
in  like  manber  as  in  larceny  some  particular  article  must  be  proved  to  have  been 
«tolen."(a;) 

Upon  an  indictment  for  embezzlement  it  was  opened  that  the  prisoner  was  clerk 
and  traveller  to  the  prosecutor,  and  that  his  duty  was  to  receive  from  the  customers 
moneys  paid  by  them  for  goods  supplied,  and  also  to  pay  out  of  such  moneys  the 
wages  and  other  outgoings  of  the  establishment ;  the  payments  so  made  being  entered 
in  a  small  book  kept  by  the  prisoner,  and  their  weekly  total  carried  into  a  larger 
book,  which  showed  the  general  debtor  and  creditor  account  between  the  prisoner 
and  his  master ;  and  the  balance  shown  in  this  last  account  was  from  time  to  time 
struck,  and  sometimes  paid  over,  and  sometimes  brought  forward  as  the  commence- 
ment of  a  new  account.  In  September  one  of  the  weekly  totals,  as  it  appeared  in 
the  smaller  book,  showed  an  aggregate  of  payments  to  the  amount  of  £25.  In  the 
account  for  that  week  it  was  entered  in  the  larger  book  as  £35,  and  this  false  entry 
appeared  to  have  been  written  on  an  erasure.  In  October  a  balance  was  struck  on 
the  general  account;  and  the  sum  found  to  be  due  upon  that  balance  was  carried 
forward  as  the  first  item  of  a  new  account,  which  was  settled  in  December,  and  the 
balance  at  that  time  paid  over  to  the  prosecutor,  it  being  £10  less  than  it  ought  to 

(«)  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Lord  Abinger,  G.  B.,  Park,  J.  A.  J.,  Yaughan,  B., 
Bosanqnet,  J.,  Gurney,  B.,  and  Williams,  J. 

(f)  Littledale,  J.,  Gaselee,  J.,  Parke,  B.,  Bolland,  B.,  Alderson,  B.,  Patteson,  J.,  and 
Coleridge,  J. 

(»)  Rex  V,  Grove,  R.  k  M.  C.  C.  R.  447. 

(x)  Reg.  0.  Lloyd  Jones,  8  C.  &  P.  288  (34  B.  C.  L.  R.). 
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have  been  by  reason  of  the  sum  of  £35  being  inserted  as  before  mentioned  instead 
of  £25 ;  there  was  no  evidence  to  show  anj  precise  sum  received  by  the  prisoner  on 
account  of  his  master,  and  the  whole  or  any  part  of  that  very  sum  appropriated  bj 
him  to  his  own  use ;  and  Williams,  J.,  held  that  in  the  absence  of  such  evidence  the 
prosecution  could  not  be  8ustained.(y) 

The  prisoner  was  indicted  for  embezzling  £270.  He  was  assistant  teller  to  the 
customs,  and  it  was  his  duty  to  receive  money  from  those  persons  who  had  to  pay 
sums  into  the  receiver  general's  office,  and  enter  such  receipts  in  a  cash-book.  He 
*481 1  ^^^  ^^  ^  make  certain  payments,  and  these  it  was  his  duty  to  '^'enter  on 
^  the  other  side  of  the  same  book,  and  balance  the  amounts  each  day;  paying 
over  so  much  of  the  surplus  as  was  in  notes  to  a  superior  officer,  and  retaining  the 
cash,  which  was  carried  to  the  next  day's  account.  One  day  he  was  ordered,  about 
eleven  o'clock,  to  make  up  his  accounts.  He  continued,  however,  to  receive  money 
until  two  o'clock,  when  he  lefl  the  office  and  did  not  return.  His  desk  and  books 
were  then  examined,  and  in  the  books  were  found  entered,  as  having  been  received, 
several  sums,  amounting  in  the  whole  to  £2783  7s.  9d,,  and  on  the  other  side  were 
payments  amounting  to  £130  13s  3d.  The  balance  found,  which  ought  to  have 
been  £2652  14s.  6^.,  was  £270  less  than  that  sum.  The  whole  of  tbe  money  was 
received  between  ten  and  two  o'clock  of  that  day.  Jt  was  contended  that  the  evi- 
dence failed  to  prove  the  appropriation  of  any  particular  sum  received  from  any 
one  person,  which  was  necessary  to  support  the  charge.  Erie,  J.:  ^^I  think  the 
offence  is  sufficiently  made  out,  within  the  meaning  of  the  statute,  if  the  jniy  are 
satisfied  that  the  prisoner  received  in  the  aggregate  the  amount  with  which  he 
appears  to  have  charged  himself,  and  that  he  absconded  or  refnsed.  when  called 
upon,  to  account,  leaving  a  portion  of  the  gross  sum  deficient.  There  would  be  con- 
stant failure  of  justice  if  I  were  to  decide  othei  wise,  since  it  is  impossible,  in  cases 
like  the  present,  where  a  number  of  different  amounts  of  money  have  been  re- 
ceived, to  specify  which  sum  or  sums,  or  the  parts  of  whicb  sum  or  sums,  have 
been  embezzled. "(2) 

A  count  alleged  that  the  prisoner  being  employed  in  the  public  service  of  the 
Queen,  did  by  virtue  of  his  employment  receive  certain  money,  to  wit,  £5000  on 
account  of  the  public  service,  and  feloniously  applied  it  to  his  own  use.  The  pri- 
soner had  for  several  years  been  an  officer  of  receipts  of  inland  revenue  for  the 
Chester  district.  In  that  capacity  he  received  income  tax,  land  and  assessed  taxes, 
and  duties  of  excise.  On  each  of  these  accounts  he  was  allowed  by  the  Board  of 
Inland  Revenue  to  retain  in  his  hands  a  balance  of  £100  to  meet  contingent  ex- 
penses. There  were  two  inspectors  of  taxes  for  different  portions  of  the  prisoner's 
district,  and  it  was  his  duty  to  send  them  returns  showing  the  amounts  received  and 
remitted  by  him,  and  the  balance  remaining  in  his  hands,  according  to  the  accounts 
BO  rendered.  In  July  and  August  1855  the  balance  remaining  in  his  hands  under 
each  head  much  exceeded  what  he  was  allowed  to  retain ;  and  in  September  the 
balance  in  the  whole  amounted  to  more  than  £5000.  In  that  month  the  general 
surveyor  of  Inland  Revenue,  after  examining  the  prisoner's  accounts,  produced  to 
him  a  statement,  extracted  from  his  own  accounts,  making  the  balance  in  his  hands 
A(\T[  ^^^^^  ^°^  ^  fraction.  He  said  he  knew  the  ^balance  was  about  that  sum, 
-I  as  he  had  gone  through  the  accounts  a  few  days  before.  The  surveyor  then 
asked  if  he  was  prepared  to  hand  over  that  balance,  or  any  part  of  it;  he  said  he 
was  not.     The  surveyor  then  reminded  bim  that  there  was  a  balance  of  excise 

(.V)  Reg.  V,  Chapman,  1  G.  &  K.  119  (47  E.  G.  L.  R.).  This  declBioD  was  made  on  the 
mere  opening  statement  of  counsel. 

(z)  Reg.  V.  Lambert,  2  Gox  309.  The  prisoner  must  bare  been  indicted  under  tbe  2 
Wm.  4,  c.  4,  s.  I,  but  the  terms  in  that  Act  did  not  so  far  differ  from  the  7  &  8  Geo.  4,  e. 
29,  8.  47,  as  to  make  any  difference  as  to  the  point  here  decided.  The  plain  answer  to 
the  objection  in  this  case  is  that  the  prisoner  was  shown  to  have  received  all  the  money 
that  morning,  and  that  he  must  have  actually  taken  away  the  £270  when  he  lefl  tbe 
office  ;  and  that  that  was  the  embezzlement  of  the  whole  of  that  sum  at  that  time.  As  a 
servant  may  steal  at  one  time  any  number  of  sums  received  from  different  persons  and 
put  in  a  till  together,  so  a  servant  may  receive  any  number  of  sums  from  different  persons, 
and  embezzle  them  all  at  the  same  time ;  for  till  tbe  moment  of  converting  them  he  may 
have  held  them  all  with  an  honest  intention. 


*, 
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dudes  alone  of  about  £300  standing  against  him  from  the  previous  Monday,  ivhich 
was  a  receipt  day  at  Tarforley.  The  prisoner  then  took  out  £255  in  Bank  of  Enpr- 
land  notes,  a  check  for  £25  8s  4rf.,  and  a  money  order  for  14s.,  and  said  that  was 
all  the  money  he  had  in  the  world.  The  surveyor  asked  him  what  he  had  done 
with  all  the  rest.  He  said  he  had  spent  it  in  an  unfortunate  speculation.  It  was 
objected  that  as  no  evidence  was  given  of  the  receipt  and  misapplication  of  any 
particular  sums,  but  only  a  general  deficiency  in  account  proved^  the  prisoner  could 
not  be  convicted ;  but,  upon  a  case  reserved,  after  a  verdict  of  guilty,  the  conviction 
was  held  right;  for  whatever  difficulty  there  might  be  as  to  the  larger  sum,  there 
was  none  as  to  the  £300,  and  the  evidence  with  respect  to  that  sum  clearly  brought 
the  case  within  the  statute.  It  was  proved,  out  of  the  prisoner's  own  mouth,  that 
he  had  received,  no  matter  from  how  many  different  persons,  various  sums  amount- 
ing to  £300.  which  formed  a  fund  in  his  hands  belonging  to  the  crown  for  which 
he  was  bound  to  account ;  and  the  question  was  whether  he  had  fraudulently  applied 
all  or  any  part  of  it.  He  himself  produced  a  sum  of  money,  and  said,  ^^  I  have 
spent  the  rest  in  an  unfortunate  speculation  "  It  is  not  material  whether  the  sum 
produced  was  part  of  the  £300  or  not;  because  ^^the  rest,"  which  must  include 
part  or  all  of  the  £300,  he  had,  accordin^r  to  his  own  statement,  expended  in  an 
unfortunate  speculation. (a)  As  to  the  £300,  therefore,  it  appeared  that  the  pri- 
soner had  received  that  sum  on  behalf  of  the  crown,  and  had  fraudulently  applied 
part  of  it  to  his  own  use.  There  therefore  was  a  specific  transaction  pointed  out, 
as  to  which  the  conviction  was  clearly  sustained,  and  it  became  unnecessary  to  de- 
cide whether  a  general  deficiency  would  suffice.(2>) 

If  a  servant,  having  received  money  on  account  of  her  master,  goes  away  and 
never  returns  to  her  master*s  service,  that  is  evidence  that  she  embezzled  the  money. 
Upon  an  indictment  for  embezzlement  it  appeared  that  the  prisoner  was  sent  by  her 
master's  daughter  to  receive  rent  due  to  him  from  a  tenant,  and  that  having  received 
the  rent  she  went  off  to  Ireland,  and  never  returned  to  her  master's  service.  Colo- 
ridge,  J.,  said,  in  summing  up,  '*  I  think  that  the  circumstance  of  the  prisoner 
having  quitted  her  place  and  gone  off  to  Ireland  is  evidence  from  which  you  may 
*infer  that  she  intended  to  appropriate  the  money ;  and  if  you  think  that  ritcAao 
she  did  so  intend,  she  is  guilty  of  embezzlement."(<;)  *- 

Where  the  prisoner,  having  received  two  sums  for  his  master,  absconded  without 
accounting  for  them,  and  there  seems  to  have  been  no  fixed  time  for  accounting, 
and  it  was  urged  that  it  was  merely  a  neglect  to  account ;  Moore,  J.,  said,  *^  Certainly 
receiving  money  and  not  forthwith  accounting  for  it  does  not  amount  to  embezzle- 
ment. You  are  to  get  from  all  the  facts  of  the  case  whether  or  not  there  has  been 
an  appropriation  of  the  money.  You  may  come  to  the  conclusion  from  the  lapse  of 
time  that  it  was  not  a  mere  neglecting  to  account,  but  you  have  further  the  fact 
that,  after  shotting  the  money,  he  absconded,  and  did  not  come  back  till  he  was  in 
cnstody.  You  may  infer  that  he  intended  to  appropriate  this  money,  and  if  so.  he 
is  guilty  of  embezzlement." (^) 

And  where  the  prisoner,  a  farm  laborer,  was  sent  by  his  master  to  deliver  two 
flacks  of  potatoes,  and  to  receive  the  price  of  them,  and  having  delivered  the  potatoes 
and  received  the  money,  he  never  returned  to  his  master  or  accounted  for  the  money, 

(a)  As  the  prisoner  produced  only  £281  2s.  4<f ,  there  was  the  difference  between  that 
snm  and  £300,  t.  e.,  £18  17«.  8(f.,  at  all  events,  unaccounted  for. 

{b)  Reg.  0.  Moah,  Dears.  C.  G.  626.  Cresswell,  J.,  said,  ^<  I  by  no  means  say  that  the  in- 
dictment is  not  sustainable  as  to  the  £5000."  ^*  As  at  present  advised,  I  should  say  that 
the  prisoner,  being  shown  by  his  own  accounts  to  have  a  balance  in  hand  of  £5000,  due 
to  the  Crown,  and  he  making  no  attempt  to  explain  it,  on  the  ground  of  error  or  loss  of 
the  money,  merely  says  that  he  has  expended  it  for  his  own  purposes,  he  may,  upon  that 
evidence,  be  convicted  of  embezzling  the  money,  and  that  having  been  once  indicted  for 
embezzling  the  whole  amount,  and  either  convicted  or  acquitted,  he  never  could  be  in- 
dicted again  for  embezzling  any  part  of  it."  Pollock,  C.  B.,  seems  to  have  considered  the 
law  as  to  embezzlement  not  applicable  to  the  case,  because  the  terms  of  the  2  Wm.  4.  c. 
4,  were  larger  than  those  of  the  7  &  8  Geo.  4,  c.  29.  But  the  facts  seem  clearly  to  have 
brought  the  case  within  the  latter  Act :  Reg.  v.  Lambert,  tupra,  was  recognized  as  in 
point. 

(c)  Rex  ».  Williams,  Y  C,  &  P.  338  (32  E.  C.  L.  R.). 

(d)  Reg.  V,  Lynch,  6  Cox  C.  C.  445. 
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and  six  months  afterwards,  having  in  the  meantime  kept  out  of  the  way,  he  was 
apprehended  on  this  charge,  and  he  then  said  that  he  had  received  the  money  snd 
spent  it;  Erie,  J.,  doubted  whether  this  was  sufficient  evidence  of  embezzlement,  as 
it  did  not  appear  that  the  prisoner  had  ever  denied  the  receipt  of  the  money,  or 
made  any  false  statement  respecting  it.  Rex  v.  William8(e)  and  Rex  v.  Nor- 
man{/)  in  which  Coleridge,  J.,  had  acted  on  his  previous  decision,  were  then 
cited.  Erie,  J.,  however,  still  thought  the  offence  as  proved  did  not  clearly  amount 
to  a  felony;  but  on  the  authority  of  these  cases  he  lefl  the  case  to  the  jury.(«7) 

The  prisoner  had  formerly  been  in  the  prosecutor's  employ  as  farm  bailiff;  the 
prosecutor  determined  to  go  to  America,  and  promised  that  if  the  prisoner  would  go 
too,  he  would  pay  his  passage  money,  and  set  him  up  in  business  on  his  arrival ;  the 
farm  was  given  up,  and  in  the  meantime  the  prisoner  was  employed  by  the  prose- 
cutor to  collect  his  outstanding  debts,  but  it  did  not  appear  that  the  prisoner  was  to 
be  paid  anything  for  so  doing.  In  the  course  of  this  employment  the  prisoner  re: 
ceived  certain  sums  which  he  appropriated.  It  was  held  that  he  was  not  a  servant 
when  he  received  the  money ;  his  services  ended  when  the  farm  was  given  up,  and 
no  new  service  was  created.(A) 

Although  the  receipt  of  the  money  must  be.whilst  the  prisoner  is  in  the  service 
of  the  prosecutor,  yet  it  should  seem  that  the  embezzlement  of  the  money  may  be 
after  the  prisoner  has  ceased  to  be  the  servant.  In  a  case  upon  the  2  Wm  4,  e.  4, 
*Sf{Sl  ^^^^^  ^^  ^^^  objected  that  the  indictment  did  not  allege  that  the  prisoner 
-I  embezzled  whilst  he  was  the  clerk  ;  Coleridge,  J  ,  said,  "  It  is  by  *no  means 
clear  that  an  embezzlement  (if  such  a  case  be  possible)  after  a  person  ceased  to  he 
clerk  or  servant,  of  money  received  whilst  he  was  such,  would  not  be  within  the 

Act."(0 

The  prisoner  used  tQ  attend  markets  and  purchase  barley  for  his  employers,  and 
he  received  on  each  market  day  as  much  money  as,  with  the  moneys  he  had  to 
receive  on  account  of  his  employers,  was  estimated  to  be  sufficient  to  pay  for  pre- 
vious purchases.  The  custom  was  to  deliver  the  com  before,  and  to  pay  for  it  at 
the  market.  There  was  a  book  in  which  the  prisoner  entered  his  receipts  and  pay- 
ments, and  which  was  balanced  weekly.  The  prisoner  purchased  158  coombs  3 
bushels  of  barley,  and  had  entered  the  price  in  the  weekly  account  book  as  £174 
12«.  6df.,  which  would  be  at  the  rate  of  22«.  per  coomb;  whilst  in  fact  the  price 
paid  by  him  was  2U.  6d.  per  coomb.  He  had  truly  entered  £380  as  received  from 
his  employers,  and  had  balanced  the  accounts,  showing  a  small  balance  due  to  them. 
Wightman,  J.,  held  that  there  was  no  case  of  larceny  :  as  it  was  impossible  to  dis- 
tinguish the  moneys  which  the  prisoner  received  of  his  employers  from  those  that 
he  received  for  them ;  but  that  here  was  a  case  for  the  jury  as  to  embezzlement (^ ) 

Where  on  an  indictment  for  embezzling  three  sums  of  money  against  a  secretary 
of  a  friendly  society,  the  books  of  the  society  kept  by  the  prisoner  were  tendered 
generally  in  evidence  by  the  prosecution ;  and  it  was  objected  that  the  evidence 
must  be  confined  to  the  three  entries  relating  to  the  three  charges  in  the  indictment, 
and  the  court  overruled  the  objection,  the  conviction  was  affirmed.(A;)     So  where  an 

(e)  Supra.  (/)  MentioDed  at  the  bar. 

Iff)  Reg.  V.  Tucker,  1  Cox  G.  C.  235.  There  was  an  acquittal.  The  offence  of  embezzle- 
ment may  be  committed  in  respect  of  a  chattel  as  well  as  money  ;  dqw,  if  a  man  received 
a  horse  for  his  master,  and  disposed  of  it,  and  kept  out  of  the  way,  it  is  clear  he  would 
commit  the  offence ;  and  why  not  if  he  receive  money  and  dispose  of  it,  as  in  this  case? 
The  offence  is  the  fraudulent  misappropriation  of  the  money,  and  where  the  prisoner  is 
proved  to  have  disposed  of  it,  the  only  question  is  quo  animo  he  did  it. 

(k)  Reg.  V.  Hoare,  1  F.  &  F.  647. 

(t)  Reg.  V.  Lovell,  2  M.  &  Rob.  236.     See  this  case,  ^m/,  p.  491. 

{j  )  Reg.  V.  Lyon,  1  F.  &  F.  54.  The  indictment  alleged  three  embezzlements;  viz.:  of 
£3  19«.  4d.y  £3  15«.  Ocf.,  and  £1  8«.  6d. ;  the  statement  in  the  case  only  applies  to  the  first 
sum.  There  is  no  statement  as  to  what  sura  the  prisoner  received  on  behalf  of  his 
employers,  on  the  day  when  the  158  coombs  were  paid  for,  and  it  is  not  clear  whether  the 
£380  includes  that  sum  or  ndt.  This  report,  therefore,  is  entitled  to  little  weight  as  to 
the  embezzlement.  It  seems  clear  that,  if  it  was  left  wholly  in  doubt  whether  the  pri- 
soner appropriated  money  received  from  his  employers,  or  money  received  from  their 
debtors,  there  was  no  sufficient  evidence  either  of  larceny  or  embezzlement. 

(A)  Reg.  V.  Proud,  L.  k  C.  97. 
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indictmeDt  for  embezzlement  charged  three  offences,  and  it  appeared  that  the  pri- 
soner had  made  correct  entries  of  a  number  of  payments  made  by  him  in  one  week, 
bat  had  cast  up  the  whole  £2  less  than  the  correct  amount ;  and  in  another  week 
there  was  a  precisely  similar  error  of  the  same  amount,  and  the  same  in  a  third 
week,  and  these  were  the  cases  charged  in  the  indictment;  Williams,  J.,  held  that 
a  series  of  similar  errors  both  before  and  afler  those  which  formed  the  subject  of 
the  indictment  were  admissible.  It  was  clear  that  the  defence  to  the  three  charges 
would  be  that  these  were  mere  errors  in  casting  up  the  accounts,  and  such  defence 
naturally  arising,  any  lawful  means  might  be  resorted  to  whereby  such  defence 
mxiihi  be  anticipated,  and  proved  to  be  ill-founded ;  and  evidence  which  was  admis- 
sible for  such  a  purpose  was  not  the  less  so  because  it  t«nds  to  prove  the  commission 
of  other  felonies  by  the  prisoner.  (Z) 

On  an  indictment  for  embezzlement  it  appeared  that  the  nature  *of  the  r^iat^ 
prisoner's  employment  had  been  inserted  in  a  memorandum  which  was  *- 
signed  by  both  parties,  and  the  prisoner  took  it  away,  and  no  notice  to  produce  it 
had  been  given.  Patteson,  J.,  '^To  substantiate  this  charge  it  is  essential  that  the 
money  should  have  been  received  by  the  prisoner  by  virtue  of  his  employment.  It 
appears  that  there  has  been  an  agreement  between  these  parties,  in  which  the  pri- 
soner's duty  was  defined.  If  so,  he  received  the  money  by  virtue  of  an  employ- 
ment, t)ie  nature  of  which  is  contained  in  a  written  instrument.  That  instrument 
ought  to  have  been  produced,  or  notice  to  produce  it  should  have  been  given. 
There  is  nothing  to  take  the  case  out  of  the  general  rule  that  you  cannot  give  parol 
evidence  of  the  contents  of  any  written  agreement,  otherwise  we  should  fall  into 
that  great  difficulty,  the  &]lacy  of  human  recollection  "(^) 

Where  the  prisoner  had  been  convicted  upon  the  39  Geo.  3,  c.  85  (now  repealed), 
upon  all  indictment,  several  counts  of  which  charged  him  with  embezzling  bank- 
notes, and  others  with  stealing  bank-notes  in  the  common  form  of  cc»unts  for  larceny, 
it  was  assigned  for  error  that  this  was  a  misjotner,  the  counts  for  embezzlement  on 
the  statute  and  the  counts  for  grand  larceny  being  counts,  upon  which  a  different 
judgment  ought  by  law  to  be  given.  But  the  Court  of  King's  Bench  were  of 
opinion  that  the  counts  for  embezzlement  might  well  be  joined  with  the  counts  for 
larceny,  considering  that  the  statute  had  in  fact  made  the  offence  of  embezzlement 
described  in  it  a  larceny ;  and  that,  having  so  done,  it  had  attached  upon  it  all  the 
properties  and  consequences  attaching  upon  the  crime  of  larceny.  And  iiord 
Ellenborough,  C.  J.,  said,  ''  If  this  were  an  offence  of  a  perfectly  different  nature, 
I  should  have  been  of  opinion  that  the  judgment  could  not  have  been  sustained. 
But  the  Act  says,  that  the  offender  shall  be  deemed  to  have  feloniously  stolen,  which 
is  expressly  constituting  it  a  felony,  and  having  done  so  the  offender  must,  as  in  the 
like  cases  of  felony,  pray  the  benefit  of  clergy.  But  inasmuch  as  it  is  larceny,  and 
therefore  liable  only  to  the  punishment  of  soven  years'  transportation,  thb  Act  goes 
further,  and  gives  power  to  transport  for  fourteen  years.  The  Act  docs  not  alter 
the  quality  of  the  offence ;  he  is  to  be  deemed  a  felon,  and  as  such  must  pray  the 
benefit  of  clergy,  just  the  same  as  if  this  enactment  for  an  extended  term  of  trans- 
portation had  not  been  found  in  the  statute.  It  makes  no  alteration  in  the  judg- 
ment ;  the  judgment  is  to  pass  against  him  as  a  felon ;  if  he  does  not  pray  the 
benefit  of  clergy,  it  must  be  a  judgment  of  death.  And  in  a  variety  of  cases, 
though  the  punishment  be  different,  yet  counts  may  be  joined."  And  he  further 
added,  *^  Here  I  think  it  does  not  appear  that  there  is  a  misjoinder;  because  both 
are  clergyable  felonies ;  and  the  defendant  is  liable  to  the  punishment  incident  to 
such  a  felony  with  an  extension  of  it  to  the  term  of  fourteen  years.' *(n) 

Except  as  sec.  71  of  the  24  &  25  Vict.  c.  96,  may  have  otherwise  provided,  it 
seems  that  the  indictment  ought  to  contain  all  the  requisites  of  an  indictment  for 
larceny  at  common  law. 

(/)  Reg.  V.  Richardson,  2  F.  &  F.  343.  Williams,  J.,  had  previously  consulted  Pollock, 
C.  B.,  and  refused  to  reserve  the  point. 

(m)  Reg.  V.  Clapton,  3  Cox.  G.  C.  126.  Patteson,  J.,  said  that  Coleridge,  J.,  had  ruled 
in  the  same  way  in  several  cases  at  Warwick. 

(n)  Rex  V,  Johnson,  3  M.  &  S.  540. 
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*4881  *^^  ^  ^^^  upon  the  39  Geo.  3.  an  indictment  was  bolden  to  be  defective, 
-'  because  it  did  not  expressly  aver  that  the  money  alleged  to  have  been  stolen 
was  the  money  of  any  particular  person.  It  was  contended,  on  a  case  reserved,  that 
as  the  statute  had  not  made  embezzlement  eo  nomine  a  substantive  felony,  bat  had 
only  enacted,  that  the  property  received  into  the  possession  of  the  servant,  and 
feloniously  converted  by  him,  should  be  considered  as  having  been  by  such  conversion 
feloniously  taken  from  the  possession  of  the  master,  the  offence  still  continued  a 
common  law  larceny ;  and  that  consequently  an  indictment  framed  upon  the  statute 
must  contain  all  the  requisites  of  an  indictment  for  larceny  at  common  law.  For 
the  Crown  it  was  argued,  that  the  statute  made  the  embezzling  by  servants  a  sub- 
stantive felony,  which  before  was  only  a  misdemeanor,  or  breach  of  trust,  for  which 
the  master  haid  a  civil  remedy.  That  it  was  therefore  sufficient  to  follow  the  words 
of  the  Act,  as  in  other  instances  where  new  offences  were  created ;  which  differed 
from  indictments  on  statutes  men^ly  ousting  the  offender  from  clergy  in  cases  which 
were  before  larcenies  at  common  law.  The  judges  at  first  doubted  much  upon  this 
case,  but  ultimately  a  majority  of  them  were  of  opinion  that  the  indictment  was 
defective,  as  it  did  not  aver  that  the  money  alleged  to  have  been  stolen  was  the 
money  of  the  prosecutors  *,  that  the  statute  made  the  offence  a  larceny,  and  made 
the  possession  of  the  servant,  under  such  circumstances,  the  possession  of  the 
master,  (o) 

By  sec.  71,  where  the  offence  shall  relate  to  any  money  or  valuable  security,  it 
shall  be  sufficient  to  allege  the  embezzlement  to  be  of  money  without  specifying  any 
particular  coin  or  valuable  security ;  and  such  allegation,  so  far  as  r^^ards  the 
description  of  the  property,  shall  be  sustained,  if  the  offender  shall  be  proved  to 
have  embezzled  any  amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed,  shall  not  be  proved.( p)  This  enact- 
ment will  prevent  difficulties  experienced  in  the  prosecution  of  offenders  under  the 
former  statutes.  Under  the  39  Geo.  3,  c.  85,  it  had  been  holden  that  if  the  evi- 
dence did  not  show  that  the  prisoner  embezzled  some  part  of  the  property  specified 
the  case  failed.  An  indictment  stated  that  the  prisoner  received  £1  2s.  6fi.  in 
moneys  numbered,  and  £6  in  one  pound  notes,  and  embezzled  part  thereof,  namely, 
fifteen  shillings  and  seven  pence  in  moneys  numbered,  and  one  £1  note :  the  evi- 
dence was  that  he  received  at  the  same  time  much  other  money,  and  many  other 
notes,  but  that  instead  of  giving  credit  for  £7  2«.  6<Ly  he  only  gave  credit  for 
£5  6«.  10//.  Upon  a  case  reserved,  the  judges  held,  that  as  he  might  have  paid 
over  the  whole  of  what  he  received  for  the  £7  2s.  Qd.,  and  have  taken  the  £1  15s. 
Id,  from  the  other  moneys  he  received,  he  was  improperly  convicted,  there  being 
*4671  '^^^^^^S  ^  show  tbat  he  had  stolen  any  part  of  that  money  which  he  was 
-*  charged  with  stealing.(g)  But  it  ""was  also  holden  upon  that  statute,  that  if 
a  servant  immediately  on  receiving  a  sum  for  his  master  entered  a  smaller  sum  in 
his  master's  books,  and  ultimately  accounted  to  his  master  for  the  smaller  sum  only, 
he  might  be  considered  as  embezzling  the  difference  at  the  time  he  made  the  entry ; 
at  least  that  the  jury  might  so  find.  And  that  it  would  not  alter  the  case  if  he  re- 
ceived other  sums  for  his  master  on  the  same  day,  and  in  paying  those  and  the 
smaller  sum  to  his  master  together,  he  might  have  given  his  master  every  piece  of 
money,  or  every  note  he  had  received  at  the  time  he  made  the  false  entry.  The 
prisoner  received  for  his  master  from  Mrs.  W.  eighteen  one  pound  notes,  and  im- 
mediately entered  in  his  master's  books  £12  only :  in  the  course  of  the  day  he 

(o)  McGregor's  case,  2  Leach  932 ;  3  B.  &  P.  106;  2  East  P.  G.  c.  16,  s.  18,  p.  576;  R.  & 
R.  23. 

{p)  See  the  section,  ante^  p.  413. 

(q)  Rex  V.  Tyers,  MS.,  Bayley,  J.,  and  R.  k  R.  402.  The  notes  had  been  in  the  master's 
possession,  who  took  them  and  placed  them  on  a  heap  with  others  before  the  prisoner, 
and  this  objection  was  made  bj  the  prisoner's  counsel,  and  seemed  to  be  acquiesced  in, 
and  the  case  confined  to  the  £l  2«.  6d.  only,  which  was  in  silver.  It  also  appeared  that 
the  prisoner  at  first  gave  credi>t  for  the  £7  2«.  6</.,  and  entered  it  in  the  proper  book  in 
his  own  hand,  but  he  afterwards  erased  that  sum,  and  substituted  the  £5  6s.  10c/.,  and  as 
he  might  have  paid  over  every  note  in  question,  and  either  paid  over  or  passed  away  in 
change  every  piece  of  silver  in  question,  the  judges  thought  Rex  o.  Forneaox,  R.  i  R' 
335,  in  point. 
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received,  for  his  master,  £104  more,  nod  after  that  time  paid  him  £116.  The 
indictment  charged  him  with  eDihczzling  six  of  the  notes  which  he  received  from 
Mrs.  W.,  and  it  was  urged,  that  he  might  have  paid  over  in  the  £116  every  one  of 
the  notes  which  he  received  from  Mrs.  W. ;  and  if  so,  that  he  could  not  be  said  to 
have  embezzled  any  of  those  specific  notes.  Bayley,  J.,  told  the  jury  that  as  in 
what  he  paid,  he  paid  only  £12  as  and  fur  all  he  had  received  from  Mrs.  W.,  and 
paid  the  other  £104  as  and  for  moneys  received  of  other  persons,  he  ought  to  be 
considered  as  having  embezzled  six  of  the  notes  he  received  from  Mrs.  W.,  because 
he  would  then  have  misapplied  six  of  those  specific  notes  to  his  own  benefit,  and  to 
his  master's  prejudice.  And,  upon  a  case  reserved,  nine  judges  (Best,  J.,  being 
absent,)  thought  it  an  embezzlement  from  the  time  of  making  the  false  entry. 
Wood,  B,  rather  thought  otherwise;  and  Abbott,  C.  J.,  thought  that  the  point 
should  have  been  lefl  to  the  consideration  of  the  jury.(r) 

Where  an  indictment  upon  the  39  Geo.  3,  c.  85,  charged  that  the  pris^oner  was 
employed  as  a  clerk  to  A.,  and  that,  by  virtue  of  his  employment,  he  received  from 
B.,  on  account  of  his  master,  £9  ISx.  9^.  without  showing  of  what  moneys  that 
sum  was  made  up,  and  that  he  fraudulently  embezzled  the  same,  omitting  the  word 
ftlomomly  ;  and  it  concluded  ;  and  so  the  jurors  say  that  he  did  ^^  ftUmiovdy  em- 
bezzle, steal,  take,  and  carry  away,  &c. ;"  objection  was  made,  that  in  the  introduc- 
tory part  of  the  indictment  it  was  not  alleged  that  he  did  feloniously  embezzle,  &c., 
and  that  therefore  the  indictment  failed  to  show  that  he  bad  committed  a  felony, 
and  that,  unless  it  was  so  shown  in  the  body  of  the  indictment,  it  was  not  enough 
that  it  was  so  alleged  in  the  conclusion  of  it.  The  judges,  however,  held  it  to  be 
sufficient  that  it  was  stated  in  the  conclusion. («) 

A  count  containing  three  charges  of  embezzlement,  and  not  alleging  that  the  sums 
of  money  were  embezzled  within  six  calendar  months,  is  bad.  The  indictment  al- 
leged that  the  prisoner,  on  the  15th  day  of  November,  was  servant  to  H.  Hodges, 
and  did  *then  and  there  by  virtue,  &c.,  receive  £2  1«.  6</.  on  account  of  his  r^ACA 
master ;  and  that  the  prisoner  afterwards  and  within  the  space  of  six  calendar  ^ 
months,  to  wit,  on  the  16th  day  of  November,  in  the  year  aforesaid,  did  receive  the 
farther  sum  of  £2  3<.  on  account,  &c.  \  and  that  the  prisoner,  afterwards  and  within 
the  space  of  six  calendar  months  from  the  day  first  aforesaid,  to  wit,  on  the  17th  of 
November  in  the  year  aforesaid,  did  receive  the  further  sum  of  £2  \%,  on  account, 
&c. ;  and  that  the  prisoner  on  the  several  days  aforesaid,  in  the  year  aforesaid,  the 
several  sums  of  money  respectively  received  by  him  on  each  of  those  days  as  afore- 
said, feloniously  did  embezzle ;  and  so  the  jurors  do  say  that  the  prisoner,  in  manner 
and  form  aforesaid,  feloniously  did  steal  the  said  several  sums  of  money,  against  the 
form  of  the  statute.  Upon  demurrer,  it  was  objected  that  the  indictment  was  bad ; 
1st,  because  it  contained  three  o£fences  in  one  count ;  whereas  the  statute  only  au- 
thorized the  inserting  three  offences  in  three  different  counts.  2dly,  that  it  did 
not  show  that  the  three  offences  were  committed  within  six  calendar  months ;  for 
although  the  receipt  of  the  money  might  be  within  six  calendar  months,  the  em- 
bezzlement might  not  be  within  that  period.  3dly,  that  the  indictment  charged  a 
joint  stealing  on  three  different  days.  And  lastly,  that  there  was  only  one  contra 
pacem  to  three  different  offences.  And  the  indictment  was  held  bad.  At  common 
law  it  would  have  been  bad,  because  the  contra  pacem  could  not  be  applied  to  one 
more  than  to  another  of  the  offences  charged ;  and  it  was  not  rendered  good  by  the 
7  &  8  Geo.  4,  c.  29,  s.  48.  Under  that  section  it  was  necessary  to  allege  that  the 
embezzlements  were  within  six  calendar  months }  now  the  offence  is  not  the  receipt 
of  the  money,  but  the  embezzlement  of  it,  and  in  this  case,  although  there  was  an 
averment  that  the  moneys  were  received  within  six  calendar  months,  there  was  no 
allegation  that  they  were  embezzled  within  that  period ;  and  therefore  the  indict- 
ment was  bad.(0 

(r)  Rex  V,  Hall,  MS.,  Bayley,  J.,  and  R.  &  R.  463. 

(#)  Rex  V,  Crighton,  MS.,  Bayley,  J.,  and  R.  &  R.  62  ;  Rex  ».  Johnson,  3  M.  &  S.  540. 

(0  Reg.  V.  Purchase,  Gloucester  Spr.  Ass.  1842,  MSS.  C.  S.  G.  8.  c,  C.  k  M.  617,  Pat- 
teson,  J.,  after  consulting  Cresswell,  J.  The  Tery  learned  judge  expressed  no  decided 
opinion  whether  or  not  three  offences  could  be  included  in  one  count,  but  said  that  the 
safer  coarse  was  to  have  three  separate  counts.     His  lordship  cited  a  case  of  Reg  v.  Jeyes, 
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An  indictment  for  embezzlement  contained  three  counts ;  the  first  in  the  usual 
form ;  the  second  alleged  that  "  afterwards  and  within  six  calendar  months  from  the 
day  mentioned  in  the  first  count  of  this  indictment,  to  wit,  &c.,  the  prisoner  did  by 
virtue  of  his  employment  receive,  &c.,  and  the  said  last  mentioned  money,  to  wit, 
on  the  day  and  year  last  aforesaid,  feloniously  did  embezzle."  The  third  count  was 
in  the  same  form  as  the  second.  It  was  objected  that  the  second  and  third  counts 
were  bad ;  as  there  was  no  allegation  that  the  money  was  embezzled  within  six 
calendar  months  from  the  offence  charged  in  the  first  count,  and  Gresswell,  J.,  held 
the  second  and  third  counts  bad,  and  confined  the  counsel  for  the  prosecution  to 
evidence  on  the  first  count  only  (u) 

We  have  seen  that  the  24  &  25  Vict.  c.  96,  s.  71,  provides  that  in  every  indict- 

*4691   ™^°^'  except  where  the  offence  relates  to  some  ^chattel,  it  shall  be  sufficient 

-^   to  allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular 

coin,  or  valuable  security.     Where  the  off(Bnce  relates  to  some  chattel,  the  same 

description  as  in  larceny  will  be  sufficient.(v) 

As  an  indictment  for  embezzlement  is  so  general  as  to  afford  no  information  to 
the  prisoner  of  the  precise  sums  embezzled,  or  of  the  persons  from  whom  they  were 
received,  the  prisoner  is  entitled  to  be  furnished  by  the  prosecutor  with  a  particular 
of  the  charges  intended  to  be  made ;  and  if  the  prosecutor  refuse  to  give  such  par- 
ticular, the  court  on  motion,  founded  upon  affidavit,  will  order  a  particular  to  be 
given,  and  such  particular  should  contain  the  names  of  the  persons  from  whom  the 
sums  of  money  are  alleged  to  have  been  received. (u?) 

Where  there  is  only  one  count,  and  the  prisoner  has  received  different  sums  on 
different  days,  amounting  to  the  sum  laid  in  that  count,  the  prosecutor  must  elect 
one  sum,  and  confine  his  evidence  to  that  sum.  Upon  an  indictment  for  embezzling 
lis.  lOd.^  it  apptored  that  the  prisoner  had  received  money  in  different  sums,  upon 
different  days,  amounting  in  the  whole  to  the  sum  mentioned  in  the  indictment,  and 
it  was  held  that  the  prosecutor  must  select  one  sum  received  on  one  particular  day, 
and  confine  his  evidence  to  that  sum.(x) 

Two  cases  occurred  upon  the  39  Geo.  3,  c.  85,  in  which  questions  were  raised  as 
to  the  county  in  which  the  offence  within  tt.at  statute  might  be  considered  as  having 
been  so  completed  as  to  authorize  a  trial  in  such  county. 

In  the  first  of  these  cases  the  prisoner  was  indicted  in  the  county  of  Salop.  The 
residence  of  the  master  was  at  Lichfield,  in  Staffordshire,  where  the  prisoner  served 
him  in  his  trade  On  a  Saturday,  both  of  them  were  at  Shrewsbury ;  and  the 
master  having  authorized  a  person  named  Beaumont  to  collect  some  debts  for  him 
at  that  place,  returned  home  the  same  morning,  leaving  the  prisoner  at  Shrewsbury 
to  receive  the  money  from  Beaumont,  and  bring  it  to  him  at  Lichfield  the  same 
night.  The  prisoner  received  the  money  from  Beaumont  about  noon,  and  also  a 
letter  for  his  master  which  had  been  left  at  Beaumont's,  but  which  did  not  relate 
to  the  money  transaction.  He  left  Shrewsbury  soon  after,  but  did  not  go  to  his 
master  at  Lichfield  till  the  following  evening.  He  then  delivered  the  letter;  and 
being  asked  about  the  money,  he  said  he  had  not  received  any.  A  few  days  afler, 
the  master,  in  consequence  of  information  he  had  received  by  letter,  charged  the 
prisoner  with  having  received  the  money,  and  another  servant  who  had  been  at 
Shrewsbury  on  the  Saturday,  being  present,  told  the  prisoner  that  he  had  seen  him 
receive  money,  but  the  prisoner  persisted  in  denying  that  he  had  received  any. 
Some  time  afterwards,  the  master,  having  received  further  intelligence,  bid  the 

where  an  indictmeDt,  exactly  the  same  as  the  one  in  this  case,  except  that  the  words 
''  within  six  calendar  months"  were  not  introduced,  had  been  held  bad  by  Lord  Abinger, 
C.  B.,  and  himself,  at  Warwick.    G.  S.  G. 

(u)  Reg.  V.  Noake,  2  G.  &  E.  620  (61  E.  G.  L.  R.). 

!v)  See  anie^  p.  312,  ei  ieq. 
w)  Rex  V.  Hodgson,  3  G.  &  P.  422  (14  B.  G.  L.  R  ),  Vanghan,  B. ;  Rex  v.  Bootyman,  5 
G.  k  P.  300  (24  E.  G.  L.  R.),  Littledale,  J.  The  affidavit  should  state  that  the  prisoner  did 
not  know  the  charges  intended  to  be  brought  against  him,  that  it  was  necessary  for  his 
defence  to  be  furnished  with  the  particular  charges,  and  that  he  had  applied  to  the 
prosecutor  for  a  particular  and  been  refused. 

(z)  Rexv.  Williams,  6  G.  &  P.  626  (25  E.  G.  L.  R.),  Arabia,  Serjt.,  after  consulting 
Gaselee,  J.,  Alderson,  B.,  and  Gurney,  B. 
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prisoner  go  to  Shrewsbary  to  clear  himself.  *0d  the  Saturday  following  the  r^iAtjf^ 
prisoner  went  to  Beaumont,  at  his  house  in  Shrewsbury,  and  desired  him  to  ^ 
make  a  search  on  the  lefi-hand  side  of  the  room  in  which  they  had  been ;  but  no 
search  was  made,  Beaumont  telling  him  it  was  of  no  use  to  search,  as  he  had 
received  the  money  from  him.  The  jury  having  found  the  prisoner  guilty,  a  case 
was  reserved  upon  two  questions ;  first,  whether,  under  this  statute,  an  indictment 
might  not  be  found  and  tried  in  the  county  where  the  money  or  goods  were  received, 
although  there  were  no  evidence  of  any  other  fact  locally  arising  within  the  same 
county  ?  and,  secondly,  whether,  if  further  local  proof  were  necessary,  the  subse- 
quent conduct  of  the  prisoner  at  Shrewsbury  were  not  sufficient  to  obviate  the 
objection,  as  being  an  act  in  furtherance  of  the  purpose  of  secreting  or  embezzling? 
A  majority  of  the  judges  were  of  opinion  that  the  conviction  was  right.  Lawrence, 
J.,  thought,  that  embezzling  being  the  offence,  there  was  no  evidence  of  any  offence 
in  Shropshire,  and  that  the  prisoner  was  improperly  indicted  in  that  county.  But 
the  other  judges  were  of  opinion  that  the  indictment  might  be  in  Shropshire  where 
the  prisoner  received  the  money,  as  well  as  in  Staffordshire  where  he  embezzled  it 
by  not  accounting  for  it  to  his  master ;  that  the  statute  having  made  the  receiving 
property  and  embezzling  it  amount  to  a  larceny,  made  the  offence  a  felony  where 
the  property  was  first  taken,  and  that  the  offender  might  therefore  be  indicted  in 
that  or  in  any  other  county  into  which  he  carried  the  property.(y) 

In  the  other  case,  the  indictment  charged  the  prisoner  with  embezzling  the  sum 
of  ten  shillings,  the  property  of  his  master,  J.  Barker.  The  prosecutor,  who  was 
a  fishmonger  in  Brury-lane,  in  the  county  of  Middlesex,  sent  his  servant,  the 
prisoner,  with  some  herrings  to  a  street  in  Blackfriars-road,  in  the  county  of  Surrey, 
to  a  Mrs  Stevens;  telling  him  that  he  was  to  receive  the  sum  of  ten  shillings  for 
them.  He  went  with  the  herrings  about  six  o'clock  in  the  evening,  and  delivered 
them  to  Mrs.  Stevens,  who  paid  him  the  ten  shillings ;  after  which  he  returned  to 
his  master,  who  asked  him  if  he  had  brought  the  money ;  to  which  he  replied,  that 
he  had  not,  for  that  Mrs.  Stevens  had  not  paid  him.  His  master  then  paid  him 
his  weekly  wages  (it  being  on  a  Saturday),  and  he  went  away,  to  return  on  Monday 
morning  as  usual ;  but  he  did  not  return,  nor  did  he  ever  account  for  the  money. 
It  was  contended  that  the  prisoner  was  only  liable  to  be  indicted  in  Surrey,  where 
the  money  was  received ,  and  the  jury  having  found  him  guilty,  this  point  was 
reserved  for  the  consideration  of  the  judges.  The  opinion  of  the  judges  was  after- 
wards delivered  by  Lord  Alvanley,  C.  J.,  who  first  referred  to  the  foregoing  case  of 
Hobson,  and  then  proceeded,  ^*  In  the  present  case  no  doubt  can  be  entertained. 
The  prisoner,  being  sent  over  Black  friars-bridge  into  the  county  of  Surrey,  there 
received  ten  shillings  for  his  master.  The  receipt  of  that  money  was  perfectly  legal, 
and  there  was  no  evidence  that  he  ever  came  to  the  determination  of  appropriating 
the  money  to  his  own  use  until  after  he  had  returned  into  the  county  of  Middlesex. 
It  was  not  proved  that  the  money  ever  was  embezzled  until  the  prisoner  was  in  the 
^county  of  Middlesex.  In  cases  of  this  sort  the  nature  of  the  thing  embez-  r^Atri 
zled  ought  not  to  be  laid  out  of  the  question.  The  receipt  of  money  is  not  ^ 
like  the  receipt  of  an  individual  thing,  where  the  receipt  may  be  attended  with  cir- 
cumstances wnich  plainly  indicate  an  intention  to  steal,  by  showing  an  intention  in 
the  receiver  to  appropriate  the  thing  to  his  own  use.  Thus,  if  a  servant  receive  a 
horse  for  his  master,  and  sell  it  before  he  gets  out  of  the  county  where  he  first 
received  it,  it  might  be  said  that  he  is  guilty  of  the  whole  offence  in  that  county. 
But  with  respect  to  money,  it  is  not  necessary  that  the  servant  should  deliver  over 
to  his  master  the  identical  pieces  of  money  which  he  receives,  if  he  should  have 
lawful  occasion  to  pay  them  away.  In  such  a  case  as  this,  therefore,  even  if  there 
had  been  evidence  of  the  prisoner  having  spent  the  money  on  the  other  side  of 
Black  friars-bridge,  it  would  not  necessarily  confine  the  trial  of  the  offence  to  the 
county  of  Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the  prboner 
within  the  statute  until  he  is  called  upon  by  his  master  to  account.  When  called 
upon  by  his  master  to  account  for  the  money  the  prisoner  denied  that  he  had  ever 
received  it.     This  was  the  first  act  from  which  the  jury  could  with  certainty  say 

(y)  Hobson's  case,  1  East  P.  C,  Addenda,  zxiv,  and  R.  k  R.  56. 
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that  the  prisoner  intended  to  embezzle  the  money.  In  this  case  there  was  no  evi- 
dence of  the  prisoner  haying  done  any  act  to  embezzle  in  the  county  of  Surrey, 
nor  could  the  offence  be  complete,  nor  the  prisoner  be  guilty  within  the  statute, 
until  he  refused  to  account  to  his  master.  We  are.  therefore,  of  opinion  that  the 
prisoner  was  properly  indicted  in  the  county  of  Middlesex."(«) 

Upon  the  trial  of  an  indictment  for  embezzlement  at  the  assizes  for  the  town  of 
Nottingham,  it  appeared  that  the  prisoner  was  a  travelling  salesman,  and  his  duty 
was  to  go  into  Derbyshire  every  Monday,  and  to  sell  goods  and  receive  the  money 
for  them  there,  and  to  return  with  it  to  his  master  on  a  Saturday  in  Nottingham 
(where  both  he  and  his  master  lived). (a)  The  prisoner  received  the  moneys  men- 
tioned in  the  indictment  on  the  6th  of  May  in  Derbyshire,  and  did  not  return  the 
following  Saturday,  nor  at  all  to  his  master's.  There  was  no  evidence  of  what 
became  of  him  till  two  months  aft«r,  when  he  was  met  in  Nottingham  by  his  mas- 
ter, who  asked  him  what  he  had  done  with  the  money,  and  he  said  he  was  sorry 
for  what  he  had  done ;  he  had  spent  it ;  and,  upon  a  case  reserved  upon  the  ques- 
tion whether  the  prisoner  could  be  properly  convicted  on  this  evidence  of  embez- 
zlement in  the  town  of  Nottingham,  the  judges  held  that  there  was  evidence  to  go 
to  the  jury  that  the  embezzlement  was  committed  in  the  town  of  Nottingham. (6) 
*47*>1  *^^  should  be  observed  that  by  the  7  Geo.  4,  c.  64,  s.  12,  where  a  felony 
"'-'  is  begun  in  one  county,  and  completed  in  another,  such  felony  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  any  of  the  said  counties,  in 
the  same  manner  as  if  it  had  been  actu.-illy  and  wholly  committed  therein. 

By  sec.  98  of  the  24  &  25  Vict.  c.  96,  principals  in  the  second  degree  and  acces- 
sories before  the  fact,  are  punishable  in  the  same  manner  as  principals  in  the  first 
degree ;  and  accessories  after  the  fact  (except  receivers  of  stolen  property)  are  liable 
to  be  imprisoned  for  any  term  not  exceeding  two  years.(c) 

Upon  the  trial  of  any  indictment  for  any  offence  in  this  chapter  the  jury  may, 
under  the  14  &  15  Vict.  c.  100,  s.  9^(d)  convict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and,  thereupon,  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt. 

(z)  Taylor's  case,  3  Bos.  &  Bui.  596 ;  2  Leach  974 ;  R.  &  R.  63. 

(a)  This  was  stated  in  the  argument. 

(6)  Reg.  V.  Murdock,  2  Den.  C.  G.  298.  Lord  Campbell,  C.  J.,  thought  there  was  evi- 
dence that  the  prisoner  had  spent  the  money  in  Nottingham.  Parke,  B.,  was  of  opinion 
*Hhat  the  prisoner's  not  returning  and  accounting  to  his  master  in  Nottingham,  as  it  was 
his  duty  to  do,  was  equivalent  to  embezzlement  in  Nottingham.  The  mere  fact  of  his 
spending  the  money  does  not  itself  constitute  embezzlement.  There  mast  be  a  refusal 
to  account,  or  a  non-accounting,"  citing  Rex.r.  Taylor,  tupra  Maule,  J.,  differed  from 
Parke,  B.,  in  the  reasons  given  by  him.  and  thought  'Hhat  the  offence  was  committed 
when,  two  months  after  the  receipt  of  the  money,  the  prisoner  met  his  master  in  Nutting- 
ham,  and  being  asked  by  his  master  respecting  the  money,  did  not  account  to  him  for  it. 
The  offence  was  then  complete,  and  the  prisoner  became  liable  to  be  indicted  in  Notting- 
ham. The  mere  omission  to  account,  if  the  prisoner  had  never  returned  to  Nottingham, 
would  not  have  rendered  him  liable  to  be  tried  in  Nottingham.  Suppose  that  he  bad 
gone  to  Derbyshire,  and  stayed  there  six  months,  and  never  returned  to  Nottingham,  be 
would,  according  to  my  brother  Parke's  view,  if  apprehended  in  Derbyshire,  have  been 
indictable  in  Nottingham.  1  cannot  think  that  can  be  so.  Some  of  the  cases  say  that 
non-accounting  is  sufficient  evidence  of  embezzlement ;  but  in  all  these  cases  the  prisoner 
is  in  the  county  where  he  breaks  his  duty,  and  completes  the  offence  of  embezzlement 
by  omitting  or  refusing  to  account."  Talfourd,  J.,  was  of  opinion  *'  that  the  offence  was 
completed  when  the  prisoner  refused  to  account  to  his  master  in  Nottingham."  The  case 
was  argued  for  the  Crown,  but  not  for  the  prisoner.  In  Reg.  v.  Davison,  Y  Cox  C.  C.  159, 
on  this  ease  being  cited,  Alderson,  B  ,  said,  ^*  Where  there  is  no  evidence  of  firandalent 
embezzlement,  except  non-accounting,  the  venue  may  be  laid  in  the  place  where  the  non- 
accounting  occurred;  because  the  jury  may  presume  that  there  the  fraudulent  misappro- 
priation was  made;  but  this  cannot  apply  where  there  is  distinct  evidence  of  the  mis- 
appropriation elsewhere." 

(c)  Ante^  p.  67.     As  to  the  proceedings  against  accessories,  see  vol.  1,  p.  67,  eteeq. 

[d)  Ante^  vol.  1,  p.  1.  ^ 
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♦CHAPTER  THE  TWENTIETH.  [*473^ 

OF  EMBEZZLEMENTS  AND    FRAUDS    BY  BANKERS,    BROKERS,   AGENTS,   TRUSTEES, 

DIRECTORS,   PUBLIC  OFFICERS,  AND   OTHERS. 

Shortly  after  the  decision  in  WahKs  ca»e^(a)  the  52  Geo.  3,  c.  63,  was  passed 
for  more  effectually  preveotiog  the  embezzlement  of  securities  for  money  and  other 
effects,  left  or  deposited  for  safe  custody,  or  other  special  purpose,  in  the  hand  of 
bankers,  merchants,  brokers,  attorneys,  or  other  agents.  This  Act,  the  7  &  8  Geo. 
4,  c.  29,  and  9  Geo.  4,  c.  55,  ss.  42,  43,  are  now  repealed. 

By  the  24  &  25  Vict.  o.  96,  s.  75,  *'  whosoever,  having  been  intrusted,  either 
«o^y  <w  Jointlt^  with  ai^  other  person.,  as  a  banker,  merchant,  broker,  attorney,  or 
other  agent,  with  any  money,  or  security  for  the  payment  of  money,  with  any  direc- 
tion in  writing  to  apply,  pay  or  deliver  such  money  or  security  or  any  part  thereof 
respective^.,  or  the  pruceeds  or  any  part  of  the  proceeds  of  such  security,  for  any 
purpose  or  to  any  person  specified  in  such  direction,  shall,  in  violation  of  good  faith, 
and  contrary  to  the  terms  of  such  direction,  in  anywise  convert  to  his  own  use  or 
benefit,  or  die  use  or  benefit  of  any  person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted,  such  money,  security,  or  proceeds,  or  any  part  thereof  re- 
spectively ;  and  whosoever,  having  been  intrusted,  either  solely  or  jointly  with  any 
other  pertioH,  as  a  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any 
chattel  or  valuable  security, (6)  or  any  power  of  attorney  for  the  sale  or  transfer  of 
any  share  or  interest  in  any  public  stock  or  fund,  whether  of  the  United  Kingdom, 
or  any  part  thereof,  or  of  any  foreign  state,  or  in  any  stock  or  fund  of  any  body 
corporate,  company  or  society,  for  safe  custody  or  for  any  social  purpose,  without 
any  authority  to  sell,  negotiate,  transfer,  or  pledge,  shall  in  violation  of  good  faith, 
and  contrary  to  the  object  or  purpose  for  which  such  chattel,  security,  or  power  of 
attorney  shall  have  been  intrusted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  sliaU  have  been  so  intrusted,  such  chattel  or  security,  or 
the  proceeds  of  the  same,  or*  any  part  thereof,  or  the  share  or  interest  in  the  stock 
or  fund  to  which  such  power  of  attorney  shall  relate,  or  any  part  thereof,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
Uon  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  *labor,  and  with  or  without  solitary  vi^AnA 
confinement  ;(6)  but  nothing  in  this  section  contained  relating  to  agents  ^ 
shall  aflfect  any  trustee  in  or  under  any  instrument  whatsoever,  or  any  mortgagee  of 
any  property,  real  or  personal,  in  respect  of  any  act  done  by  such  trustee  or  mort- 
gagee in  relation  to  the  property  comprised  in  or  affected  by  any  such  trust  or  mort- 
gage; nor  shall  restrain  any  banker,  merchant,  broker,  attorney,  or  other  ag^nt 
from  receiving  any  money  which  shall  be  or  become  actually  due  and  payable  upon 
or  by  virtue  of  any  valuable  security,  according  to  the  tenor  and  effect  thereof,  in 
SQch  manner  as  he  might  have  done  if  this  Act  had  not  been  passed )  nor  from  selling, 
transferring,  or  otherwise  disposing  of  any  securities  or  effects  in  his  possession  upon 
which  he  shall  have  any  lien,  claim,  or  demand  entitling  him  by  law  so  to  do,  unless 
such  sale,  transfer,  or  other  disposal  shall  extend  to  a  greater  number  or  part  of 
BQch  securities  or  effects  than  shall  be  requisite  for  satisfying  such  lien,  claim,  or 
demand."(c) 

(a\  AnU,  p.  203. 

(6)  See  sec.  1  as  to  these  words,  ante,  p.  266. 

[b)  This  panishment  is  extended  by  the  23  k  24  Vict.  c.  16,  B.  7,  to  any  person  mis- 
appropriating certain  corporation  moneys. 

(c)  This  clause  is  taken  from  the  7  &  8  Geo  4,  c  29,  ss.  49,  50 ;  and  9  Geo.  4,  c.  55,  ss. 
42,43  (I.).  The  first  words  in  italics  are  introduced  to  remove  any  question  where  two 
or  more  persons  have  been  jointly  intrusted.  The  former  enactments  did  not  extend  to  a 
direction  to  apply  any  security  for  the  payment  of  money ;  the  present  clause  is  extended 
to  that  case,  and  the  words  '* pay  or  deliver  "  *'  to  any  person"  are  introduced  to  include 
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Sec.  76.  ^'-  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or  agent,  and 
being  intrusted  either  note/^  or  jointli/  with  owy  other  person,  with  the  property(rf) 
of  any  other  person  for  safe  custody,  shall,  with  intent  to  defraud,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  or  appropriate  the  same  or  any  part 
thereof  to  or  for  his  own  use  or  benrfitj  or  the  tue  or  hefnefit  of  any  person  other  than 
the  person  by  whom,  he  was  so  mfrustedy  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned."(tf) 

Sec.  77.  ''  Whosoever,  being  intrusted,  either  solely^  or  joinffy  with  any  other 
person,  with  any  power  <»f  attorney  for  the  sale  or  transfer  of  any  property, (/) 
shall  fraudulently  sell  or  transfer  or  otherwise  convert  the  same  or  any  part  thereof 
to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the  person 
by  uhom  he  teas  so  intrusted,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
itiAfj^-^  thereof  shall  be  liable,  at  the  discretion  of  the  *court,  to  any  of  the  punisb- 
-1   nients  which  the  court  may  award  as  hereinbefore  last  mentioned."(^) 

Sec.  78.  "  Whosoever,  being  a  factor  or  agent  intrusted,(A)  either  solely,  or  jointly 
with  any  other  person,  for  the  put-pose  of  sde  or -otherwise,  with  the  possession  of 
any  goods,  or  of  any  document  of  title  to  goods,  shall,  contrary  to  or  without  the 
authority  of  his  principal  in  that  behalf,  for  his  own  use  or  benefit,  or  tlie  use  or 
benefit  of  any  person  other  than  the  person  by  whom  he  was  so  intrusted,  and  in  vio- 
lation of  good  faith,  make  any  consignment,  deposit,  transfer,  or  delivery  of  any 
goods  or  document  of  title  so  intrusted  to  him  as  in  this  section  before  mentioned, 
as  and  by  way  of  a  pledge,  lien,  or  security  for  any  money  or  valuable  security  bor- 
rowed or  received  by  such  factor  or  agent  at  or  before  the  time  of  making  such  con- 
signment, deposit,  transfer,  or  delivery,  or  intended  to  be  thereafter  borrowed  or 
received,  or  shall  contrary  to  or  without  such  authority,  for  his  own  use  or  benefit, 
or  the  use  or  ben* fit  of  any  person  other  than  the  person  by  whom  he  wcu  so  intrusted, 
and  in  vidlation  of  good  faith,  accept  any  advance  of  any  money  or  valuable  security 
on  the  faith  of  any  contraci  or  agreement  to  consign,  deposit,  transfer,  or  deliver  any 
such  goods  or  document  of  title,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  herein-before  last  mentioned ;  and  every  clerk 
or  other  person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any  such 
consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or  procuring  such  advance 
as  aforesaid,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  same  punishments :  Provided, 
that  no  such  factor  or  agent  shall  be  liable  to  any  prosecution  for  consigning,  deposit- 
ing, transferring,  or  delivering  any  such  goods  or  documents  of  title,  in  case  the 

cases  where  the  directi<)n  is  to  pay  or  deliv^er  a  bill  of  exchan|fe  or  other  security  to  a 
particular  person.  The  words  **  or  the  use  and  benefit  of  any  persoa  other  than  the 
person,"  kc,  are  introduced  to  include  cases  where  the  banker,  &c.,  converts  the  property 
not  to  his  own  use,  but  to  that  of  some  person  other  than  the  person  employing  him.  If 
it  should  be  suggested  that  these  words  are  too  large,  as  they  would  include  a  payment 
to  the  use  of  A.  by  the  direction  of  the  party  intrusting  the  money  to  the  banker;  the 
answer  is,  that  to  bring  a  case  within  this  clause,  three  things  must  concur.  The  pro- 
perty must  be  disposed  of,  first,  in  violation  of  good  faith  ;  secondly,  contrary  to  the  terms 
of  the  direction;  thirdly  to  the  use  of  the  banker,  or  of  some  one  other  than  the  party 
intrusting  the  banker ;  and  consequently  no  case  where  the  banker  obeys  the  direction 
of  the  party  intrusting  him  can  come  within  the  clause.  As  to  hard  labor,  &c.,  see 
ante,  p.  67,  and  as  to  abettors,  see  ante,  p.  67.     The  Act  does  not  extend  to  Scotland. 

((/)  See  sec.  1,  ante,  p.  101,  as  to  this  word. 

(«)  This  clause  is  taken  from  the  20  &  21  Vict.  c.  54,  s.  2.  See  the  note  to  the  last 
section.     As  to  the  punishment,  see  the  last  section. 

(/)  See  sec.  1,  an/e,  p.  101,  as  to  this  word. 

Iff)  This  clause  is  taken  from  the  20  &  21  Vict.  c.  54,  s.  3.  See  the  note  to  s.  75,  ante, 
p.  474.  As  to  ^'property,"  see  s.  1,  ante,  p.  101 ;  as  to  the  punishment,  see  s  75,  ante,  p. 
473. 

{h)  See  Phillips  v.  Huth,  6  M.  &  W.  572,  and  Hatfield  v.  Phillips,  9  M.  &  W.  647;  14  M. 
&  W.  665,  as  to  the  meaning  of  this  word  in  the  6  Geo.  4,  c.  94  ;  and  Heyroan  v.  Flewker, 
13  G.  B.  (N.  S.)  519  (106  E.  C.  L.  R  ),  and  Lamb  v.  Attenboroagh,  I  B.  ft  S.  831  (101  B.  C. 
L.  R.),  as  to  its  meaning  in  the  5  &  6  Vict.  c.  39 ;  in  which  last  case  it  was  held  that  tbese 
Acts  do  not  apply  to  a  case  of  master  and  servant:  Barnes  v.  Swainson,  4  B.  k.  S.  270. 
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same  shall  Dot  be  made  a  security  for  or  sabject  to  the  payment  of  any  greater  sum 
of  money  than  the  amount  which  at  the  time  of  such  consignment,  deposit,  transfer, 
or  delivery  was  justly  due  and  owing  to  sucb  agent  from  his  principal,  together  with 
the  amount  of  any  bill  of  exchange  drawn  by  or  on  account  of  such  principal,  aud 
accepted  by  such,  factor  or  agent,  "(i) 

Sec.  79.  ^'  Any /actor  or  agent  intrusted  as  aforesaid,  and  possessed  of  any  such 
document  of  title,  whether  derived  immediately  from  the  owner  of  such  goods  or 
obtained  by  reason  of  such /oo^or  or  agent  having  been  intrusted  with  the  possession 
of  the  goods,  or  of  any  other  document  of  title  thereto,  shall  be  deemed  to  have  been 
intrusted  with  the  possession  of  the  goods  represented  by  such  document  of  title ; 
and  every  contract  pledging  or  giving  a  ""lien  upon  such  document  of  title  as  r^nAna 
aforesaid  shall  be  deemed  to  be  a  pl^ge  of  and  lien  upon  the  goods  to  which  ^ 
the  same  relates ;  and  such  /actor  or  agent  shall  be  deemed  to  be  possessed  of  such 
goods  or  document,  whether  the  same  shall  be  in  his  actual  custody,  or  shall  be  held 
by  any  other  person  subject  to  his  control,  or  for  him  or  on  his  behalf;  and  where 
any  loan  or  advance  shall  be  bond  fide  made  to  tokj/cictor  or  agent  intrusted  with 
and  in  possession  of  any  such  goods  or  document  of  title,  on  the  faith  of  any  con- 
tract or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver  such  goods  or 
documents  of  title,  and  such  goods  or  document  of  title  shall  actually  be  received  by 
the  person  making  such  loan  or  advance,  without  notice  that  such  /actor  or  agent 
was  not  authorized  to  make  such  pledge  or  security,  every  such  loan  or  advance 
shall  be  deemed  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  document 
of  title  within  the  meaning  of  the  last  preceding  section,  though  such  goods  or  docu- 
ment of  title  shall  not  actually  be  received  by  the  person  making  such  loan  or 
advance  till  the  period  subsequent  thereto ;  and  any  contract  or  agreement,  whether 
made  direct  with  such  /actor  or  agent,  or  with  any  clerk  or  other  person  on  his 
behalf,  shall  be  deemed  a  contract  or  agreement  with  such /actor  or  agent;  and  any 
payment  made,  whether  by  money  or  bill  of  exchange  or  other  n^tiable  security, 
shall  be  deemed  to  be  an  advance  within  the  meaning  of  the  last  preceding  section ; 
and  tL /actor  or  agent  in  possession  as  aforesaid  of  such  goods  or  document  shall  be 
taken,  for  the  purposes  of  the  last  preceding  section,  to  have  been  intrusted  there- 
with by  the  owner  thereof,  unless  the  contrary  be  shown  in  evidence.'Xi) 

Sec.  ''  The  term  ^  document  of  title  to  goods '  shall  include  any  bill  of  lading,  Irulia 
warrant,  dock  warrant,  warehouse  keeper's  certificate,  warrant,  or  order  for  the 
delivery  or  transfer  of  any  goods  or  vduable  thing,  bought  and  sold  note,  or  any 
other  document  used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  indorsement  or 
by  delivery,  the  possessor  of  such  document  to  transfer  or  receive  any  goods  thereby 
represented  or  therein  mentioned  or  re/erred  to.*\k) 

See.  80.  *'  Whosoever,  being  a  trustee  of  any  property  for  the  use  or  benefit, 
either  wholly  or  partially,  of  some  other  person,  or  for  any  public  or  charitable  pur- 
pose shall,  with  intent  to  defraud,  convert  or  appropriate  the  same  or  any  part 
thereof  to  or  for  his  own  use  or  benefit,  or  to  the  iise  or  benefit  o/  any  person  other 
than  such  person  as  a/oresaid,  or /or  any  purpose  othBr  than  svch  public  or  charita- 
ble purpose  as  aforesaid,  or  otherwise  dispose  of  or  destroy  such  property  or  any 
part  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court  may 
award  as  herein-before  last  mentioned :  Provided,  that  no  proceeding  or  prosecution 
for  any  offence  included  in  this  section  '''shall  be  commenced  without  the  ri^iAtT'T 
sanction  of  Her  Majesty's  attorney  general,  or,  in  case  that  office  be  vacant,  ^ 
of  Her  Majesty's  solicitor-general :  Provi4ed  also,  that  where  any  civil  proceeding 

shall  have  been  taken  against  any  person  to  whom  the  provisions  of  this  section 

• 

(0  This  clause  is  framed  from  the  7  &  8  Geo.  4,  c.  29,  s.  51  ;  9  Geo.  4,  c.  65,  s.  44  (I.) ; 
and  5  &  6  Vict.  c.  39,  s.  6.  See  the  note  to  a.  75,  ante,  p.  474.  As  to  **  docament  of  title 
to  goods,"  see  s.  1,  infra;  as  to  the  punishment,  see  s.  75,  ante,  p   473. 

U)  This  clause  is  taken  from  the  5  &  6  Vict.  c.  39,  s.  4,  and  so  altered  as  to  correspond 
with  the  terms  used  in  the  preceding  section. 

(k)  This  clause  is  taken  from  the  5  i^  6  Vict.  c.  39,  s.  4,  with  the  addition  of  "  transfer  " 
and  "valuable  thing,"  from  the  7  &  8  Geo.  4,  c.  29,  s.  5,  and  the  new  words  in  italics. 
VOL.  n. — 24 
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may  apply,  no  person  who  shall  have  taken  such  citU  proceeding  shall  commence  any 
prosecution  under  this  section  without  the  sanction  of  the  court  or  judge  before 
whom  such  civil  proceeding  shall  have  been  had  or  shall  be  pending."(/) 

Sec.  1.  *^  The  term  ^  trustee '  shall  mean  a  trustee  on  some  express  tmst  created 
by  some  deed,  will,  or  instrument  in  writing,  and  shall  include  the  heir,  or  personal 
representative,  of  any  such  trustee,  and  any  other  person  upon  or  to  whom  the  dtt^ 
o/such  trust  shall  have  devolved  or  come^  and  also  an  executor  and  administrator, 
and  an  official  manager^  (zssignee,  liquidator,  or  other  like  officer  acting  under  any 
present  or  JtUure  Act  relating  to  joint  stock  companies,  bankruptcy  or  insol- 
vency. "(»^0 

Sec.  81.  '^  Whosoever,  being  a  director,  member,  or  public  officer  of  any  body 

corporate  or  public  company,  shall  fraudulently  take  or  apply  for  his  own  use  or 
benefit,  or  for  any  v»c  or  purposes  other  than  the  use  or  purposes  of  such  body  corpo- 
rate or  public  company,  2Liiy  of  .the  property  of  such  body  corporate  or  public 
company,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court  may 
award  as  herein-before  last  mentioned  "(n) 

Sec.  82.  ^*  Whosoever,  being  a  director,  public  officer,  or  manager  of  imy  bod^ 
corporate  or  public  company,  shall  as  such  receive  or  possess  himself  of  any  of  the 
property(o)  of  such  body  corporate  or  public  company  otherwise  than  in  payment 
of  a  just  debt  or  demand,  and  shall,  with  intent  to  defraud,  omit  to  make  or  to 
cause  or  direct  to  be  made  a  full  and  true  entry  thereof  in  the  books  and  accounts  of 
such  body  corporate  or  public  company,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  cuurt,  to  any  of  the 
punishments  which  the  court  may  award  as  herein-before  last  mentioned."(p) 

Sec.  83.  '*  Whosoever,  being  a  director,(g)  manager,  public  officer,  or  member  of 
any  body  corporate  or  public  company,  shall  with  intent  to  dei'raud,  destroy,  alter, 
mutilate,  or  falsify  any  book,  paper,  writing,  or  valuable  security  belongiug  to  the 
body  corporate  or  public  company,  or  make  or  concur  in  the  making  of  any  false 
entry,  or  omit' or  concur  in  omitting  any  material  particular  in  any  book  of  account 
*47A1  ^*^  other  document,  shall  be  guilty  of  *a  misdemeanor,  and  being  convicted 
-I  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award,  as  berein-bef  ire  last  mentioned. "(r) 

Sec.  84.  •*  Whosoever,  being  a  director,  manager,  or  public  officer  of  any  body 
corporate  or  public  company,  shall  make,  circulate,  or  publish,  or  concur  in  making, 
circulating,  or  publishing,  any  written  statement  or  account  which  he  shall  know  to 
be  false  in  any  material  particular,  with  intent  to  deceive  or  defraud  any  member, 
shareholder,  or  creditor  of  such  body  corporate  or  public  company,  or  with  intent  to 
induce  any  person  to  become  a  shareholder  or  partner  therein,  or  to  intrust  or  ad- 
vance any  property  to  such  body  corporate  or  public  company,  or  to  enter  into  any 
security  for  the  benefit  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award,  as  herein-before  last  mentioned."(s) 

Sec.  85.  ''  Nothing  in  any  of  the  last  ten  preceding  sections  of  this  Act  contained 
shall  enable  or  entitle  any  persoQ  to  refuse  to  make  a  full  and  complete  discovery 

(/)  This  clause  is  taken  from  the  20  &  21  Vict.  c.  .')4,  ss.  1,  13.  See  note  to  s.  75,  ante, 
p.  474.  As  to  '*  property,"  see  s.  I,  ante,  p.  101 ;  as  to  the  punishment,  see  s.  75,  ante,  p. 
473. 

(m)  This  clause  is  taken  from  the  20  k  21  Vict.  c.  64,  a.  17,  with  the  additions  in  italics. 

(n)  This  clause  is  taken  from  the  20  &  21  Vict.  c.  54,  s.  5.  See  the  note  to  s.  75,  antty 
p.  474.  As  to  *<  property,"  see  s.  1,  ante,  p.  101 ;  as  to  the  punishment,  see  s.  75,  aa(«,  p. 
473. 

(o)  See  sec.  1,  <mte,  p.  101,  as  to  this  word. 

(/>)  This  clause  is  taken  from  the  20  k  21  Vict.  c.  54,  s.  6.  As  to  the  punishment,  see 
8.  75,  ante,  p.  473. 

(g)  See  the  25  &  26  Vict.  c.  89,  s.  166,  as  to  the  punishment  of  any  director,  officer,  or 
contributor  of  any  company  wound  up  under  that  Act  who  falsifies  books,  kc. 

(r)  This  clause  is  taken  from  the  20  ft  21  Vict.  c.  54,  s.  7.  As  to  the  pvmshment,  see 
sec.  75,  ante,  p.  473. 

(t)  This  clause  is  taken  from  the  20  ft  21  Vict.  c.  54,  8.  8.  As  to  "property,"  see  a.  1, 
anief  p.  101 ;  as  to  the  punishment,  see  s.  75,  ante,  p  473. 
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bj  answer  to  any  bill  in  equity,  or  to  answer  any  question  or  interrogatory  in  any 
ciyj]  proceeding  in  any  court,  or  upon  the  hearing  of  apy  matter  in  bankruptcy  or 
insolvency ;  and  no  person  shall  hft  liable  to  he  convicted  of  any  of  the  mudemeanors 
in  any  of  the  said  sections  mentioned  by  any  evidence  whatrver  in  respect  of  any  act 
done  Ijy  hint,  if  he  shall  at  any  time  previous^  to  his  being  charged  vnth  such 
f'ffmre  have  fr St  disclosed  such  act  on  oath^  in  consequence  of  any  compulsory  process 
of  any  court  of  law  or  eqiufy,  in  any  action,  suit,  or  proceeding  which  shall  have 
been  bon&  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  first  disclosed 
the  same  in  any  compulsory  examination  or  deposition  before  any  court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  in  solvency  ^(f) 

Sec.  86.  *'  Nothing  in  any  of  the  last  eleven  preceding  sections  of  this  Act  con- 
tained, nor  any  proceeding,  conyiction  or  judgment  to  be  had  or  taken  thereon 
against  any  person  under  any  of  the  said  sections,  shall  prevent,  lessen,  or  impeach 
any  remedy  at  law  or  in  equity  which  any  p^rty  aggrieved  by  any  offence  against 
any  of  the  said  sections  might  have  had  if  this  Act  had  not  been  r^assed ;  but  no' 
conviction  of  any  such  offender  shnll  be  received  in  evidence  in  any  action  at  law  or 
soit  in  equity  against  him  \  and  nothing  in  the  said  sections  contained  shall  affect  or 
prejudice  any  agreement  entered  into  or  security  given  by  any  trustee,  having  for 
its  object  the  restoration  or  repayment  of  any  trust  property  misappropriated.'' 

Sec.  87.  ''  No  misdemeanor  againsit  any  of  the  last  twelve  preceding  sections  of 
this  Act  shall  be  prosecuted  or  tried  at  any  court  of  general  or  quarter  sessions  of 
the  peace,  "(tt) 

*lt  was  held  that  the  52  Geo.  3,  c.  63  (now  repealed)  only  applied  to  r^^i^g 
persons  to  whom  securities  were  entrusted  in  the  exercise  of  their  function  *- 
or  business,  and  not  to  persons  gratuitously  engaging  to  procure  the  discount  of 
bills,  such  persons  not  being  in  any  business  within  which  such  an  employment 
regularly  fiills.  The  defendant  was  indicted  under  the  52  Oeo.  3,  c.  63,  for  unlaw* 
fully  negotiating  and  applying  to  his  own  use  a  bill  of  exchange  deposited  with  him 
as  agent  for  the  owners  without  any  authority  to  pledge,  for  the  purpose  of  getting 
it  discounted.  The  defendant  was  not  a  bill-broker,  and  was  to  receive  no  com- 
mission for  discounting  the  bill;  but  was  in  the  habit  of  discounting  bills  for  the 
owners  of  the  bill,  and  they  were  in  the  habit  of  doing  so  for  him.  The  bill  had 
been  drawn  by  the  owners  by  the  advice  of  the  defendant,  who  informed  them  that 
he  had  the  means  of  getting  it  discounted ;  and  it  was  delivered  to  him  for  that 
purpose,  and  he  deposited  it  with  a  creditor  of  his  own  as  a  collateral  security.  It 
was  objected  that  the  defendant  was  not  an  agent  within  the  .meaning  of  the  statute ; 
that  his  offices  were  gratuitous,  and  not  performed  in  his  regular  business )  it  was 
replied  that  the  words  included  agents  of  any  description  whatsoever,  and  that  a 
gratuitous  agency  was  an  agency  of  some  description.  Abbott.  C  J. :  "  We  must 
endeavor  to  ascertain  the  intention  and  object  of  the  statute ;  and  that  appears  to 
have  been  the  punishment  of  persons,  who,  in  the  exercise  of  their  functions, 
receive  securities  and  afterwards  embezzle  them.  It  is  true  that,  for  cert&in  pur- 
poses, a  friend  is  an  agent,  but  can  he  be  called  such  an  agent  as  the  Legislature 
had  here  in  view  ?  Now  here  the  parties  are  merely  friends,  accustomed  to  acoom- 
uiodate  each  other,  and  taking  the  transaction  as  one  between  such  friends  mutually 
aiding  each  other,  can  it  be  said  to  fall  within  the  operation  of  an  Act  passed  with 
such  an  intention  and  object  ?  The  words  ^  any  description  whatsoever,'  are  certainly 
very  comprehensive,  but  if  it  had  been  intended  to  comprehend  within  the  enact- 
ments of  the  statute  deposits  for  any  purposes  (such  for  instance  as  safe  custody), 

(0  The  first  part  of  this  clause  is  taken  from  the  20  &  21  Vict.  c.  54,  s.  11 ;  and  see  the 
7^8  Geo.  4,  c.  29,  a.  52,  and  9  Geo.  4,  c.  55,  s.  45  (I.).  The  latter  part  of  this  clause  was 
taken  from  the  amended  clause  in  sec.  29  of  this  Act,  and  substituted  for  the  proviso  in 
the  20  ft  21  Vict.  c.  54,  s.  11.     See  the  note  to  sec.  29,  anU,  p.  263. 

(h)  This  clause  is  taken  from  the  20  &  21  Vict.  c.  54,  s.  16.  There  was  a  provision  in 
the  20  ft  21  Vict.  c.  54,  s.  14,  that  if  on  the  trial  of  any  misdemeanor  against  that  Act,  it 
appeared  that  the  offence  amounted  to  larceny,  the  defendant  should  not  be  acquitted. 
This  clause  was  omitted,  because  by  the  14  ft  15  Vict.  c.  100,  s.  12,  in  such  a  case  the  de- 
fendant is  not  to  be  acquitted,  unless  the  court  think  fit  to  direct  the  jury  to  be  discharged, 
and  the  defendant  to  be  indicted  for  the  felony ;  and  this  appeared  to  be  the  better  provi- 
Bion  of  the  two. 
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all  the  preceding  words,  ^  banker,  merchant/  &c  ,  would  have  been  unnecessary,  and 
might  have  been  omitted.  It  was,  therefore,  intended  to  confine  the  operation  of 
the  statute  to  persons  acting  in  the  discharge  of  their  functions.  I  entertain  a  yerj 
clear  opinion  on  the  point."(t;) 

An  indictment  on  the  same  statute  alleged  that  the  defendant  had  received  the  sum 
of  10/.  88.  as  an  agent  for  safe  custody,  and  had  embezzled  the  same.  The  defendant 
was  the  proprietor  of  a  weekly  saving  bank,  in  which  there  were  130  members; 
each  member  paid  in  weekly  the  sum  of  2$.  Id.,  the  penny  being  allowed  to  the 
defendant  as  a  remuneration  for  her  trouble ;  at  the  end  of  each  week  a  lottery  took 
place,  in   which  there  were  129  blanks  and  one  prize,  the  holder  of  which  prize 

*4^01  ^^^^'^^  ^^^  '^^™  ^^  ^^^-j  ^^®  ^^^^  amount  of  each  week's  subscription  ;  all 
-I  parties  then  went  on  with  their  subscriptions  until  130  weeks  had  gone 
round,  and  each  member  had  received  the  13/.  prize.  The  prosecutrix  was  one  of 
the  members,  and  had  paid  in  subscriptions  to  the  amount  of  10/.  Bs.y  without  ever 
obtaining  the  prize,  when  the  defendant  suddenly  absconded,  and  the  deposit  had 
never  been  forthcoming.  It  was  objected,  first,  that  the  defendant  could  not  be 
considered  as  an  ^^  agent"  within  the  meaning  of  the  Act,  no  such  establishment  as 
the  one  managed  by  the  defendant  being  in  existence  at  the  time  of  the  passing  of 
the  law ;  second,  that  the  money  mentioned  in  the  indictment  was  not  in  the  keeping 
of  the  defendant  '^for  safe  custody,"  within  the  meaning  of  the  Act;  third,  that 
the  indictment  averred  that  the  defendant  had  received  the  sum  of  10/.  Ss.  of  the 
prosecutrix,  whereas  the  evidence  proved  that  she  never  had  at  one  time  received  or 
had  in  her  possession  more  than  2s.  Id.  belonging  to  the  prosecutrix.  Park,  J.  A. 
J.,  said,  that  **  the  three  objections  were,  in  his  opinion,  clearly  fatal  to  this  indict- 
ment; there  did  not  seem  to  be  any  such  agency  or  keeping  for  safe  custody  on  the 
part  of  the  defendant,  as  was  contemplated  by  the  statute;  and  with  regard  to  the 
receipt  of  the  money,  the  evidence  was  decidedly  at  variance  with  the  averment 
upon  that  point.**(tr^ 

It  was  held  on  tne  same  repealed  statute  that  the  indictment  must  correctly 
specify  the  direction  given  to  the  agent;  where,  therefore,  an  indictment  stated  such 
direction  as  absolute,  and  it  proved  to  be  conditional,  it  was  held  that  the  defendant 
must  be  acquitted.  An  indictment  alleged  that  A.  Hubert  deposited  with  the 
defendant  two  exchequer  bills  for  500/.  each,  with  an  order  in  writing  for  the  de- 
fendant to  invest  the  sums  of  money,  to  which  the  said  bilb  related,  in  the  purchase  of 
government  funds,  and  that  the  defendant  unlawfully  applied  the  said  bills  to  his  own 
use.(x)  The  written  order  was  in  terms,  *^  for  the  purpose  and  with  the  intent  of 
your  investing  it  or  the  proceeds,  in  case  of  any  unexpected  accident  in  the  govern- 
ment  funds,  at  a  time  when  you  shall  judge  it  desirable  to  buy  in."  Lord  Ten- 
terden,  C.  J.:  "This  direction  in  writing  does  not  sustain  the  allegation  in  the 
indictment,  for  the  allegation  is  that  the  defendant  was  directed  to  invest  absolutely 
and  unconditionally ;  and  the  direction  proved  is  only  to  invest,  in  case  o^  any  acci- 
dent happening  to  Mrs.  Hubert.  Now  no  accident  has  happened,  and  under  these 
circumstances  the  defendant  cannot  be  liable  to  punishment  for  not  investing.  The 
defendant  must  be  acquitted. "(^) 

An  indictment  alleged  that  A.  Field  had  intrusted  the  defendant  as  her  agent 
with  a  bill  of  exchange  for  £200,  with  a  direction  in  writing  to  get  the  same  cashed, 
and  that  the  defendant  converted  it  to  his  own  use.  A.  Field  had  received  the 
bill  from  a  person  abroad,  with  directions  to  send  it  to  the  defendant  to  get  it  dis- 
counted for  him ;  she  enclosed  it  in  a  letter,  desiring  him  to  get  it  cashed  as  soon  as 
possible ;  but,  instead  of  getting  the  bill  cashed,  the  defendant  passed  it  in  payment 
of  a  debt  of  his  own.  It  was  objected  that  the  statute  required  a  written  direotioD 
^AQ'i'i  ^  ^  ^^®  disposal  of  the  proceeds  of  the  security,  and  though  the  statute 
-^  ^provided  for  the  embezzlement  of  the  security  itself,  that  was  only  where 

(v)  Rex  ».  Prince,  M.  &  M.  21  ;  8  c,  2  0.  &  P.  BIT  (12  B.  C.  L.  R.). 
ffio)  Rex  V.  Mason,  D.  k  R.,  N.  P.  22. 

(z)  There  was  another  count  stating  the  order  to  be  to  invest  in  "  government  aeca- 
rities." 

(y)  Rexv.  White,  4  G.  ft  P.  46  (19  E.  C.  L.  R.). 
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there  was  a  written  direction  as  to  the  disposal  of  the  proceeds ;  and  Lord  Denman, 
C.  J.,  held  that  this  was  the  proper  construction  of  the  clause. (2) 

On  an  indictment  under  the  second  clause  of  the  7  &  8  Oeo.  4,  c.  29,  s.  49,  it 
appeared  that  the  prosecutor,  a  miller,  and  the  defendant,  a  cornfactor,  had  had 
dealings  for  many  years,  in  the  course  of  which  the  prosecutor  had  been  in  the 
habit  of  consigning  goods  to  the  defendant  for  sale  on  commission.  On  the  Ist  of 
January  the  prosecutor  consigned  to  the  defendant  eicchty-eight  bags  of  beans  for 
sale  on  commission ;  and  they  were  received  by  the  defendant  on  the  4th,  and  a 
delivery  order  signed :  on  the  7th  the  prosecutor  verbally  ordered  the  defendant 
not  to  sell  any  of  the  stock,  and  on  the  14th  repeated  the  same  order.  On  both 
occasions  he  went  to  the  defendaot's  warehouse,  took  samples,  and  was  furnished 
by  the  defendant  with  an  account  of  the  stock  at  the  wharf,  which  included  all  the 
beans,  except  six  bags  which  had  been  sold  on  the  6th.  On  the  21st  the  prose- 
cutor sold  the  whole  of  the  stock  to  a  third  person,  and  on  going  to  the  defendant's 
warehouse  with  a  delivery  order,  he  was  informed  that  the  defendant  had  sold 
twenty  bags  on  the  18th,  buf  no  account  of  that  sale  had  been  rendered.*  Maule, 
J.,  held  that,  although  originally  the  defendant  had  authority  to  sell,  yet  if  the 
jury  were  satisfied  that  that  authority  had  been  distinctly  countermanded  before 
the  sale,  the  offence  was  complete,  (a) 

Where  an  indictment  alleged  that  the  prisoner  was  intrusted  with  a  certain  valu- 
able security,  to  wit,  a  certain  amount  of  government  stock,  to  wit,  the  sum  of 
£9000  in  the  new  three  per  cent,  annuities,  placed  in  the  Bank  of  Ireland,  and 
transferable  in  the  books  of  the  governor  and  company  of  the  said  bank,  for  the 
special  purpose  that  the  said  stock  should  be  exchanged  for  two  portions  of  two 
other  stocks ;  it  was  held  that  the  case  was  not  within  the  9  Oeo.  4,  c.  55,  s.  42,  as 
such  stock  was  not  a  valuable  security  within  that  clause.(6) 

The  prisoner  was  indicted,  under  the  20  &  21  Vie.  c.  54,  s.  1,  for  misappropria- 
tion as  trustee  of  certain  moneys,  which  in  some  counts  were  alleged  to  be  held  for 
a  public  purpose,  and  in  others  for  the  benefit  of  certain  persons  who  had  deposited 
them  in  the  Bilston  Savings'  Bank.  The  prisoner  had  for  several  years  acted  as 
one  of  the  trustees  of  the  said  savings'  bank.  In  1849  he  was  appointed  the 
treasurer  of  the  said  savings'  bank,  and  continued  to  act  as  such  till  1861 :  on  this 
appointment  he  execute4  a  bond  with  sureties  to  the  Comptroller-General  of  the 
National  Debt  Office.  The  prisoner  was  secretary  to  the  bank  during  the  same 
period.  In  1844  certain  rules  for  the  management  of  the  bank  were  duly  certi- 
fied.(c)  The  prisoner  whilst  he  was  trustee,  ^treasurer,  and  secretary  of  r*4Q9 
the  said  bank,  signed  five  several  weekly  accounts ;  they  were  all  signed  by  ^ 
him  as  treasurer  and  secretary.  The  jury  found  that  the  prisoner  was  a  trustee  of 
the  said  savings'  bank  in  the  years  1859  and  1861,  and  that  whilst  he  was  such 
trustee  of  the  said  bank  he  appropriated  to  his  own  use  certain  sums  which  in  those 
years  had  been  paid  into  the  said  bank  whilst  he  was  such  trustee  with  the  intent 
to  defraud,  as  stated  in  the  indictment;  and  the  question  was  reserved  whether, 
upon  the  facts  so  found  and  those  stated  in  the  case  taken  together  with  the  said 
rules,  the  prisoner  was  a  trustee  within  the  meaning  of  the  20  &  21  Vict.  c.  54,  s. 
1,  as  described  in  any  count  of  the  indictment;  and  it  was  contended  that  the  pri- 
soner was  not  a  trustee  within  the  meaning  of  the  Act;  for,  although  he  was  called 

{g)  Reg.  9.  Golde,  2  M.  &  Rob.  425.  Bat  observe  the  different  wording  of  the  new 
clause. 

{a}  Reg.  V.  Gomm,  3  Cox  G.  G.  64.  The  second  branch  of  sec.  76,  ante,  p.  473,  corres- 
ponds with  the  clause  on  which  this  indictment  was  framed. 

(6)  Reg.  V.  Lanauze,  2  Gox  G.  G.  362. 

ie)  These  rales,  so  far  as  they  were  material,  were  made  part  of  the  case.  By  rule  8, 
'*The  seTeral  sams  of  money  belonging  to  this  institution,  which  the  trustees  thereof  are 
aothorized  to  invest,  ander  the  9  Geo.  4,  c.  92,  or  under  the  rules  of  this  institution,  »hall 
be  paid  into  and  invested  in  the  Bank  of  England,  in  the  names  of  the  Gommissioners  for 
the  reduction  of  the  National  Debt,  according  to  the  provisions  of  the  said  Act,  enabling 
the  trastees  to  make  investments  in  the  names  of  the  said  commissioners,  and  no  such 
sam  of  money  shall  be  paid  or  laid  out  by  the  trestees  in  any  other  manner,  or  upon  any 
other  security  whatever,  except  such  sums  of  money  as  from  time  to  time  shall  necessarily 
remain  in  the  hands  of  the  treasurer,  to  answer  the  exigencies  thereof." 


482  Of  Embezzlements  of  Minor  Importance.       [book  iy. 

a  trustee,  yet  the  real  relation  existing  between  him  and  the  depositors  was  that  of 
debtor  and  creditor  only }  but  it  was  held  that  there  was  a  trust  to  receive  the 
money  and  hold  it  for  the  benefit  of  the  institution,  and  so  long  as  it  remained  in 
his  hands  he  held  it  entirely  for  the  benefit  of  the  depositors.  It  was  further  con- 
tended that  it  was  not  a  trust  for  a  public  purpose ;  and  the  court  inclined  to  that 
opinion ;  for  the  word  ^^  public^'  must  be  understood  to  mean  such  a  purpose  as 
would  be  recognized  as  public  in  a  court  of  law;  but  the  trust  here  was  for  ^' other 
persons."  From  the  whole  scope  of  the  rules  it  was  plain  that  the  trustees  did  not 
hold  the  funds  in  their  hands  for  their  own  individual  benefit,  but  for  the  benefit  of 
the  depositors.  Only  trustees  and  depositors  were  spoken  of  in  the  rules  as  com- 
posing the  institution.  The  money  however  did  not  belong,  except  in  a  legal  sense, 
to  the  trustees;  it  belonged  to  the  institution,  and  by  the  uperation  of  the  rules  the 
trustees  held  it  for  the  benefit  of  the  institution  as  distinguished  from  themselves, 
that  is,  for  the  benefit  of  the  depositors.  It  was  further  contended  that  the  trust 
was  not  created  by  such  an  instrument  in  writing  as  was  contemplated  by  the  Act-; 
but  the  'court  were  clearly  of  opinion  that  it  was.  These  rules  were  ejtudem  generU 
with  a  deed  or  will.  They  gave  authority  to  receive  the  money,  and  pointed  out 
how  it  was  to  be  invested  and  applied.  Whatever  shape  an  instrument  may  assume, 
if  it  authorize  a  trustee  to  receive  money  upon  certain  trusts,  and  points  out  the 
mode  of  investment,  and  generally  declares  the  purposes  to  which  the  property  is  to 
be  applied,  it  is  an  instrument  ejusdem  generis,  that  is,  having  the  same  effect,  as  a 
deed  or  will.  If  these  trusts  had  been  declared  by  a  deed  instead  of  by  these 
rules,  no  one  could  have  doubted  that  such  a  breach  of  them  as  has  occurred  here 
would  have  been  within  the  Act.  In  this  case,  instead  of  executing  a  deed,  the 
prisoner  accepted  the  office  of  trustee  under  the  rules.  There  must  be  an  express 
trust  created  by  some  writing ;  but  where  that  exists  the  case  is  brought  within  the 
^Iinm  '^^^'  ^^^  further  urged  that  the  prisoner  ^held  the  money  as  secretary 
-'  only;  the  court  thought  that  question  of  little  moment;  for  as  secretary  he 
was  bound  to  hand  over  the  money  to  the  treasurer.  But  the  jury  had  found  that 
he  held  it  as  trustee,  and  seeing  that  he  was  secretary,  treasurer,  and  trustee,  there 
was  good  ground  for  saying  that  their  finding  was  right.(c2) 


*484]  *CH AFTER  THE  TWENTY-FIRST. 

OF  EMBEZZLEMENTS  OF  MINOR  IMPORTANCE. 

Several  enactments  are  to  be  found  among  the  statutes  relating  to  embezzle- 
ments of  minor  importance,  and  providing  for  their  punishment  by  a  summaiy  mode 
of  proceeding. 

The  55  Geo.  3,  c.  137,  s.  1,  reciting  that  persons  received  into  public  workhouses 
for  the  relief  of  the  poor,  pawn  and  dispose  of  their  clothes,  and  the  goods  beloog- 
ing  to  such  workhouses,  and  that  poor  persons  relieved  by  having  clothes  and  apparel 
given  them  by  the  officers  of  parishes  frequently  pawn  and  sell  the  same,  and  that 
by  the  laws  then  in  force  no  punishment  could  be  inflicted  on  them,  or  on  the  per- 
sons buying  or  receiving  the  same  in  pawn  ;  first  vests  the  property  of  such  clothes, 
goods,  &c.,  in  the  overseers  for  the  time  being;  and  sec.  2  enacta,  that  the  overseers 
or  other  persons  appointed  for  managing  or  providing  for  the  poor,  may  cause  all 
goods,  clothes,  linen,  &c.,  and  things  belonging  to  such  overseers  or  other  persons, 
to  be  marked  with  the  word  **  workhouse,"  and  such  other  marks  as  they  shall  think 
proper,  for  identifying  the  parish,  &c.,  by  which  the  same  shall  have  been  provided  \{h) 
and  that  if  any  person  shall  knowingly  take  in  pawn,  or  receive  any  got)ds,  &c., 
provided  for  the  use  of  the  poor  in  a  workhouse,  or  given  to  the  poor  by  the  over- 
seers, &c.,  or  any  goods,  &c.y  or  materials  belonging  to  a  workhouse;  or  shall  receive 
or  buy  any  of  the  provisions  provided  for  the  poor  of  such  workhouse,  or  shall 

(rf)  Reg.  V.  Fletcher,  L.  &  C.  180.  (6)  By  13  &  14  Vict.  c.  101,  8.  8. 
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deface  the  luarkSf  &c.,  they  shall  forfeit,  for  every  offence,  not  exceeding  five  pounds 
nor  less  than  one  pound,  upon  conviction  before  a  justice.  And  it  further  enacts, 
ihat  if  any  persons  bhall  desert,  or  run  away  from  any  workhouse,  and  carry  with 
them  any  clothes,  &c..  or  things  as  aforesaid .  such  persons  being  lawfully  convicted 
before  any  justice  of  the  peace,  shall  be  forthwith  committed  to  gaol  or  to  the  house 
of  correction  for  [any  period  not  less  than  seven  days  nor  greater  than](a)  three 
calendar  months,  [and,  if  the  justice  think  fit,  be  kept  to  hard  labor  during  such 
impri8onment.](6)  And  it  provides  that  the  marks,  &c.,  on  such  things  (being  duly 
authenticated)  shall  be  sufficient  evidence  of  property  in  the  overseers,  or  other 
persons  appointed  as  aforesaid 

By  the  16  &  17  Vict.  c.  107.  s.  95,  '^  if  any  goods  shall  be  taken  out  of  any 
warehouse  without  the  due  entry  of  the  same  with  the  proper  officer  of  customs, 
the  occupier  of  such  warehouse  shall  forthwith  pay  the  duties  due  upon  such  goods ; 
and  every  person  so  taking  out  any  goods  without  payment  of  duty,  or  who  shall 
aid,  assist,  or  be  concerned  therein,  and  every  person  who  shall  '''wilfully  t-^aqk 
destroy  or  embezzle  any  goods  duly  warehoused,  shall  be  deemed  guilty  of  a  ^ 
misdemeanor,  and  shall  upon  conviction  suffer  the  punishment  by  law  inflicted  in 
cases  of  misdemeanor ,(c)  but  if  such  person  shall  be  an  officer  of  customs  or  excise 
not  acting  in  the  due  execution  of  his  duty,  and  shall  be  prosecuted  to  conviction 
by  the  importer,  consignee,  or  proprietor  of  such  goods,  no  duty  shall  be  payable 
for  or  in  respect  of  such  goods,  and  the  damage  occasioned  by  such  wa.ste,  spoil,  or 
embezzlement  shall,  with  the  sanction  of  the  Commissioners  of  the  Treasury,  be 
repaid  or  made  good  to  such  importer,  consignee,  or  proprietor  by  the  Commissioners 

of  Cu6toms."(<^  ) 

In  a  late  publication  a  precedent  is  given  of  an  indictment  against  a  surveyor  of 
highways,  for  using  materials  obtained  for  repairing  the  highways  upon  his  own 
premises,  for  employing  the  public  laborers  on  his  own  grounds,  and  for  embezzling 
the  gravel  and  other  materials  which  had  been  procured  for  the  parish. (e)  This 
indictment  does  not  appear  to  have  been  framed  upon  the  provisions  of  any  statute  ; 
but  to  have  charged  the  offence  against  the  defendant  as  a  misdemeanor  at  common 
law  ;  laying  the  acts  to  have  been  done  by  color  of  his  office,  and  in  dereliction  of 
his  duty  as  surveyor  of  the  high  ways.  (/) 


♦CHAPTER  THE  TWENTY-SECOND.  [*486 

OF   EMBEZZLEMENT   BT  OFFICERS   AND    SERVANTS    OF  THE    BANK    OF   ENGLAND, 

AND   BY  PUBLIC  OFFICERS. 

By  the  24  &  25  Vict.  c.  96,  s.  73,  "  whosoever,  being  an  officer  or  servant  of  the 
governor  and  company  of  the  Bank  of  England  or  of  the  Bank  of  Ireland,  and 
being  intrusted  with  any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant  for 
payment  of  any  annuity  or  interest,  or  money,  or  with  any  security,  money,  or  other 
effects  of  or  belonging  to  the  said  governor  and  company,  or  having  any  bond,  deed, 
note,  bill,  dividend  warrant,  or  warrant  for  payment  of  any  annuity  or  interest,  or 
money,  or  any  security,  money,  or  other  effects  of  any  other  person,  body  politic  or 
corporate,  lodged  or  deposited  with  the  said  governor  and  company,  or  with  him  as 
an  officer  or  servant  of  the  said  governor  and  company,  shall  secrete,  embezzle,  or 
ran  away  with  any  such  bond,  deed,  note,  bill,  dividend  or  other  warrant,  security, 
money,  or  other  effects  as  aforesaid,  or  any  part  thereof,  shall  be  guilty  of  felony, 

(a)  By  7  ft  8  Vict.  c.  101,  B.  68.  (6)  By  13  k  14  Vict.  c.  101,  s.  8. 

(c)  Sec  vol.  1,  p.  92. 

(rf)  The  3  &  4  Wm.  4.  c.  57,  was  repealed  by  the  8  &  9  Vict.  c.  84,  s.  2. 
(e)  3  Chit.  Grim.  L.  666,  where  it  is  said,  in  note  (/»),  that  this  indictment  was  procared 
from  the  crown  office,  and  was  used  in  1799  a^irainst  one  Robinson. 
(/)  See  vol.  1,  p.  200,  et  teq.,  as  to  offences  by  persons  in  office. 
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and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  seryitnde,  for  life  or  for  any  term  not  less  than  three  yean,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  bibor,  and  with 
or  without  solitary  confinement.'Y<z)* 

It  seems  that  a  note  once  cancelled  by  the  bank  was  not  within  the  15  Oeo.  2,  a 
note,  security,  or  effects  of  the  bank ;  or  at  least  that  a  person  only  employed  to  call 
over  the  sums  and  numbers  from  the  cash-book,  though  he  had  access  to  the  "  file  " 
of  cancelled  notes,  could  not  be  found  guilty  for  taking  a  note  from  the  file  as  a 
person  entrosted  with  such  note.  The  prisoner  was  indicted  as  a  servant,  entrusted 
with  a  note  of  the  governor  and  company,  for  embezzling  it.  It  appeared  that  he 
took  it  off  a  cancelled  file,  to  which  he  and  many  other  clerks  had  access,  and  that 
he  was  the  person  who  read  from  the  cash-book  the  sums  and  dates  to  check  the 
cancelled  account,  and  there  was  evidence  that  his  motive  was  to  get  a  reward  from 
the  bank  by  showing  how  this  fraud  could  be  committed.  The  recorder  saved  the 
points  whether  the  cancelled  note  came  within  the  descnptton  in  the  15  Greo.  2,  of 
a  note,  security,  or  effects  of  the  bank  ;  and  also  whether,  in  case  it  did,  the  pri- 
soner was  so  entrusted  with  the  possebsion  of  it  as  to  be  within  the  statute.  The 
conviction  was  held  bad,  on  the  ground  that  it  did  not.  appear  by  the  facts,  as 
*4R71  ^^^^'  ^^^^  ^^®  prisoner  was  *a  person  tiUnuted  with  the  cancelled  note, 
-■  although  he  had  €u:cesB  to  it.(^) 

An  indictment  on  this  statute  charging  the  prisoner  with  embezzling  '^  certain 
bills,  commonly  called  excheqtter  bills"  was  held  to  fail,  as  the  person  who  signed 
the  bills  on  the  part  of  government  was  not  legally  authorized  so  to  do.  It  appeared 
that  the  bills  in  question  were  issued  under  the  43  Geo.  3,  c.  5,  which  contained  a 
proviso  that  every  such  bill  should  be  signed  by  the  auditor  of  the  exchequer,  or  in 
his  name  by  any  person  duly  authorized  by  him  to  sign  the  same,  with  the  approba- 
tion of  three  or  more  of  the  lords  commissioners  of  the  treasury,  in  writing  under 
their  hands ;  but  which  proviso  hud  not  been  complied  with,  as  the  authority  of  a 
Mr.  Jennings,  by  whom  the  bills  were,  in  fact,  signed,  had  not  been  properly 
renewed.  Upon  this  it  was  objected,  on  behalf  of  the  prisoner,  tiiat  th«  bills  in 
question  were  not  legal  exchequer  bills ;  and  that,  as  the  indictment  in  every  count 
averred  the  instruments  alleged  to  have  been  embezzled  to  be  exchequer  bills,  the 
allegation  was  not  proved.  And  the  court  were  of  opinion  that  the  objection  was 
good ;  that  as  the  formalities  required  by  the  statute,  by  which  these  bills  were 
created,  had  not  been  complied  with,  they  were  not  good  exchequer  bills;  and  that 
the  circumstances  of  the  Bank  of  England  having  purchased  them  as  exchequer 
bills,  and  of  the  bills  having  in  that  character  answered  the  purposes  for  which  they 
were  originally  created,  could  have  no  effect  in  this  case,  as  they  could  not  alter  the 
nature  of  the  fact.(c) 

But  another  indictment  was  preferred  against  the  prisoner,  which  described  the 
exchequer  bills  in  question  as  effects  belonging  to  the  governor  and  company  of  the 
Bank  of  England :  stating  the  effects,  in  the  first  count,  as  paper  writings,  purport- 
ing to  be  exchequer  bills ;  in  the  second,  as  certain  papers  upon  the  credit  whereof 
the  bank  had  advanced  a  large  sum  of  money ;  and  in  the  third,  as  certain  papers, 
&c.,  purporting  to  be  bills  commonly  called  exchequer  bills ;  and  in  other  coaots, 
the  exchequer  bills  in  question  were  called  securities  instead  of  effects.  It  was 
objected  by  the  counsel  for  the  prisoner,  before  any  evidence  was  called  on  the  part 

(a)  This  claase  is  framed  from  the  37  Geo.  3,  c.  46,  s.  6;  35  Geo.  3,  c.  56,  s.  6;  15  Oeo. 
2,  c.  13,  B.  12 ;  4  &  5  Vict.  c.  56,  ss.  1,  4 ;  21  ft  22  Geo.  3,  c.  16,  s.  16  (I.),  and  5  Vict.  S«8S. 
2,  c.  28,  8.  4  (I.).  As  to  hard  labor,  ftc,  see  €mU,  p.  67.  The  Act  does  not  extend  to 
Scotland. 

(b)  Rex  V.  Bakewell,  MS.,  Bayley,  J.,  and  R.  ft  R.  35;  2  Leach  943,  and  noticed  bj  I^e 
Blanc,  J.,  2  Leach  962,  and  there  paid  to  have  gone  off  upon  another  point.  The  cancel- 
ling was  effected  merely  bj  a  punch  through. 

{e)  Aslett's  (first)  case,  2  Leach  954,  Macdonald,  G.  B.,  Rooke,  J.,  and  Lawrence,  J. 


^  The  provision  in  the  Revised  Statutes  of  Massachusetts,  c.  126,  s.  27,  for  the  paoish- 
ment  of  embezzlement  committed  by  any  cashier  '*  or  other  officer"  of  a  bank,  includes 
embezzlement  committed  by  the  president  and  directors :  Comm.  r.  Wyman,  8  Mete.  247. 
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of  the  prosecution,  that,  as  it  had  heen  determiDed,  by  his  acquittal  on  the  former 
indictment  that  the  papers  he  was  charged  with  having  embezzled  were  not 
exchequer  hills  at  the  time  of  the  embezzlement,  he  could  not  be  again  charged  with 
having  embezzled  the  same  papers,  as  being  effects  belonging  to  the  Bank  of  Eng- 
land ;  he  having  committed  no  other  act  of  embezzlement  than  that  contained  in  the 
former  indictment ;  for  though  bj  a  remedial  statute,  43  Geo.  3,  c.  60,  these  defect- 
ive papers  had  been  rendered  good  and  valid  exchequer  hills  for  cvoil  purposes^  yet, 
that  statute  having  impliedly  declared  that  these  papers  were,  previously  to  the 
passing:  it,  mere  waste  papers,  and  of  no  value  at  the  time  the  embezzlement  of  them 
took  place,  it  could  not  ex  post  facto  make  them  valuable  effects^  within  '''the  r:ie  iqq 
15  Geo.  2,  c.  13,  s.  12;  which  word  effects^  it  was  contended,  could  apply  - 
only  to  things  in  themselves  of  intrinsic  value.  But  Le  Blanc,  J.,  observed,  that  the 
word  '^  securities "  was  used  in  the  statute  as  well  as  the  word  ''  effects  :*'  which 
showed  that  the  JjCgislature  intended  that  the  stiltute  should  extend  to  other  kinds 
of  property  than  securities ;  the  word  "  effects  "  being  of  a  larger  and  more  compre- 
hensive meaning  than  the  word  ^^  securities  :*'  and  he  directed  that  the  trial  should 
proceed.  The  facts  of  the  case  were  then  proved ;  and  the  jury  having  found  the 
prisoner  guilty,  the  case  was  reserved  for  the  consideration  of  the  twelve  jud<res. 
The  important  question  submitted  to  them  was,  whether,  on  the  true  construction 
of  the  15  Geo.  2,  c.  13,  s.  12,  these  papers,  which  were  issued  as  exchequer  bills, 
did,  in  point  of  law,  come  within  the  words  ^*  effects  or  securities,"  meant  to  be 
described  in  the  Act?  After  able  argument  by  counsel,  and  much  consideration  by 
the  judges,  at  different  conferences,  the  result  of  their  mature  deliberation  was  oom- 
municatod  by  Lord  Alvanley,  C.  J.,  who  stated  that  the  judges  had  not  been  unani- 
mous upon  this  point,  but  that  a  majority  of  them  were  of  opinion  that  the  bills,  or 
papers,  were  ^*  effects  or  securities,"  within  the  true  meaning  of  the  Act,  and  that 
the  prisoner  was  properly  convicted.  After  alluding  to  the  great  object  of  the 
L^islature,  in  giving  protection  and  security  to  the  Bank  of  England,  his  lordship 
proceeded  to  state  that  the  papers  in  question  were  papers  of  value ;  that  though 
they  might  not,  on  the  face  of  them,  be  of  any  descriptive  legal  value,  yet  that  they 
carried  about  them  such  a  consequence,  at  least,  as  might  make  their  preservation 
of  infinite  importance  to  the  bank ;  that  the  government  of  the  country  was  pledged 
to  pay  them  even  as  they  were,  the  holders  of  them  having  as  strong  a  claim  upon 
the  justice  of  the  government  for  such  payment  as  if  they  were  technically  correct 
in  all  their  parts ;  and  that  they  were,  therefore,  in  the  true  meaning  of  the  word, 
securities  which  might  be  rendered  available  to  any  persons  having  the  l^al  right 
to  thwm.  He  then  observed,  that  the  papers  in  questi<m  were  not  less  to  be  deemed 
effects  ;  which  word  was  a  very  large  and  general  term,  and  confined  to  no  particular 
description  of  property,  either  in  specie  or  value:  and  was,  therefore,  probably 
inserted  in  the  Act,  studiously,  when  the  Legislature  were  placing  a  special  guard 
around  the  bank ;  and  also  that  the  offence  of  embezzling  the  effects,  or  securities, 
mentioned  in  the  Act,  was  not  made  larceny,  where  some  value  must  attach  on  the 
thing  taken,  but  was  created  a  felony,  which  induced  no  necessity  for  any  value 
being  ascertained.  He  then  put  several  cases  to  show  that  the  judges  had  not  found 
themselves  driven  to  the  extreme  length  of  construing  the  word  ''  effects  "  to  extend 
such  trifling  articles  as  the  stumps  of  old  pens,  or  a  piece  of  blotting  paper  (an 
absurdity  which  had  been  supposed  in  argument) )  he  said  that  their  judgment  only 
determined  that  the  words  of  the  Act  necessarily  extended  to  such  securities,  or 
effects,  as  were  entrusted  to  the  officers  and  servants  of  the  bank ;  and  that  the  bills 
in  question  came  under  that  description. (e^) 

*The  50  Geo.  3,  c.  59,  s.  1,  reciting  that,  ''  it  is  most  expedient  that  due  ri^^Asia 
provision  should  be  made  effectually  to  prevent  the  embezzlement  of  money  *- 
or  securities  for  money  belonging  to  the  public,  by  any  collector,  receiver,  or  other 
officer  intrusted  with  the  receipt,  custody,  or  management  thereof;"  enacted,  ^^  that 
if  any  person  or  persons  to  whom  any  money  or  security  for  money  shall  he  issued 
for  public  serviceSy  shall  embezzle  such  money,  or  in  any  manner  fraudulently  apply 


deci 


{d\  Aslett's  (second)  case,  1  New  Rep.  1 ;  2  Leach  958,  and  R.  &  R.  67.     It  was  also 
ciaed  in  this  case,  that  the  15  Geo.  2,  c.  13,  was  not  repealed  by  39  Geo.  3,  c.  86. 
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the  same  to  his  own  use*  or  benefit,  or  for  any  purpose  whatever  except  for  pablic 
services/'  every  such  person  shall  be  guilty  of  a  misdemeanor. («) 

Sec.  2.  "If  any  such  officer,  collector,  or  receiver  ao  inlrostecl  with  the  receipt, 
custody,  or  management  of  any  part  of  the  public  revenues,  shall  knowingly  furnish 
false  statements  or  returns  of  the  sums  of  money  collected  by  him  or  introsted  to 
his  care,  or  of  the  balances  of  money  in  his  hands  or  under  his  control,  such  officer, 
collector,  or  receiver  so  offending,  and  bein^  thereof  convicted,  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  adjudged  to  suffer  the  punishment  of  fine 
and  imprisonment,  at  the  discretion  of  the  court,  and  be  rendered  for  ever  incapa- 
ble of  holding  or  enjoying  any  office  under  the  crown/' 

By  the  2  (  &  25  Vict.  c.  96,  s.  69,  "  vohomever  being  emphyefl  in  the  public  service 
of  Her  Mafenty^  or  being  a  constable  or  other  person  employed  in  the  police  of  any 
county^  city,  borovgK  district,  or  place  whalsoever^  shall  steal  any  chattel,  money ^  or 
valuable  seeurxty^f)  belonging  to  or  in  tJie  possession  or  power  of  Her  Mqjeffy.  or 
intrusted  to  or  received  or  taken  into  possession  by  him  by  virtue  of  his  emfdoyment, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years — or  to  be  imprisoned  for  any  t^trm  not  exceeding  two 
years,  with  or  without  hard  lobar,  and  with  or  without  solitary  confinement"^  g) 

Sec.  70.  "  Whosoever  being  employed  in  the  public  service  of  Her  Majesty,  or 
being  a  constable  or  other  person  employed  in  the  police  of  any  county,  city, 
borough,  district,  or  place  whatsoever,  and  intrusted  by  virtue  of  such  employment 
with  the  receipt,  custody,  management,  or  control  of  any  chattel,  money,  or  valaable 
security,(A)  shall  embezzle  any  chattel,  money  or  valuable  security  which  shall  be 
intrusted  to  or  received  or  taken  into  possession  by  him^  by  virtue  of  his  employment, 
or  any  part  thereof,  or  in  any  manner*  fraudulentjy  apply  or  dispose  of  the  same  or 
any  part  thereof  to  his  own  use  or  benefit,  or  for  any  purpose  whatsoever  except  for 
the  public  service,  shall  be  deemed  to  have  feloniously  stolen  the  same  ^m  Her 
Majesty,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not 
*J.Qm  *^^®  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 

^  years,  with  or  without  hard  labor ;  and  every  offender  against  this  or  the  last 
preceding  section  may  be  dealt  with,  indicted,  tried,  and  punished  either  in  the 
county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody,  or  in  which  he 
shall  have  committed  the  offence ;  and  in  every  case  of  larceny,  embezzlement,  or 
fraudulent  application  or  disposition  of  any  chattel,  money,  or  valuable  security  in 
this  and  the  last  preceding  section  mentioned,  it  shall  be  lawfiil  in  the  warrant  of 
commitment  by  the  justices  of  the  peace  before  whom  the  offender  shall  be  char^, 
and  in  the  indictment  to  be  preferred  against  such  offender,  to  lay  the  property  of 
any  such  chattel,  money,  or  valuable  security  in  Her  Majesty." (t) 

By  sec.  71,  (/)  three  distinct  acts  of  embezzlement,  fraudulent  application,  or 
disposition,  committed  within  the  space  of  six  months,  may  be  included  in  one  in- 
dictment; and  where  the  offence  relates  to  money  or  valuable  security,  the  money 
or  security  may  be  described  simply  as  money,  and  the  allegation  will  be  sustained 
by  proof  of  any  amount,  though  it  be  not  proved  of  what  such  amount  was 
composed. 

(e)  This  section  was  repealed  by  the  2  Wm.  4,  c.  4. 

(/)  See  sec.  1,  an  to,  p.  266. 

Ig)  This  clause  is  new.  Its  object  is  to  place  the  persons  mentioned  in  it  in  the  same 
position  as  ordinarj  clerks  and  servants,  and  it  is  framed  so  as  to  bear  the  same  relation 
to  the  next  following  section  as  s.  67  does  to  sec.  68.  As  to  hard  labor,  &c.,  see  anit, 
p.  67. 

(A)  See  sec.  1,  ante,  p.  266. 

(t)  This  clause  is  taken  from  the  2  Will.  4,  c.  4,  ss.  1,  4,  5,  with  an  insertion  of  words 
to  include  the  clause  in  the  22  k  23  Vict.  c.  32,  s.  25,  as  to  the  police.  The  words  of  the 
former  enactment  were,  '^embezzle  the  same."  The  words  in  italics  were  substituted  as 
more  correct.  The  clause  is  extended  as  to  the  venue,  commitment,  and  indictment,  so 
as  to  include  cases  falling  within  the  preceding  section.  As  to  bard  labor,  &c.,  see  wit, 
p.  67. 

(/)  AnU,  p.  413. 
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By  sec.  72,(A;)  any  persoii  indicted  for  enibezzlement,  fraudulent  application  or 
disposition  of  any  property,  may  be  convicted  of  larceny,  if  the  offence  turn  out  to 
be  larceny,  and  vice  versd. 

By  sec.  98,(/)  principals  in  the  seeond  de^ee  and  accessories  before  the  fact 
are  punishable  in  the  same  manner  as  principals  in  the  first  degree;  and  accesso- 
ries after  the  fact,  except  receivers,  are  punishable  by  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement.  Cm) 

By  the  25  &  26  Vict.  c.  63,  s.  16,  ^^  any  person  appointed  to  any  office  or  service 
by  or  under  any  local  marine  board(n)  shall  be  deemed  to  be  a  clerk  or  servant 
within  the  meaning  of  sec.  68  of  the  24  k  25  Viot.  c.  96  "(o) 

^^  If  any  such  person  fraudulently  applies  or  disposes  of  any  chattel,  money,  or 
valuable  security  receiveil  by  him  whil^  employed  in  such  office  or  service  for  or  on 
account  of  any  such  local  marine  board,  or  for  or  on  account  of  any  other  public 
board  or  department,  to  his  own  use  or  any  use  or  purpose  other  than  that  for 
which  the  same  was  paid,  entrusted  to.  or  received  by  him,  or  fraudulently  with- 
holds, retains,  or  keeps  back  the  same  or  any  part  thereof  contrary  to  any  lawful 
directions  or  instructions  which  he  is  required  to  obey  in  relation  to  such  office  or 
service,  he  shall  be  deemed  guilty  of  embezzlement  wi^in  the  meaning  of  the  said 
section  : 

"  Any  such  person  shall,  on  conviction  of  such  offence  as  aforesaid,  '^'be  r%4Q-i 
liable  to  the  same  pains  and  penalties  ad  are  thereby  imposed  upon  any  clerk  ^ 
or  servant  for  embeulement : 

^^In  any  indictment  against  such  person  for  such  offence  it  shall  be  sufficient  to 
charge  any  such  chattel,  money,  or  valuable  security  as  the  property  either  of  the 
board  by  which  he  was  appointed,  or  of  the  board  or  department  for  or  on  account 
of  which  he  may  have  received  the  same ;  and  no  greater  particularily  in  the 
description  of  the  property  shall  be  required  in  such  indictment  in  order  to  sustain 
tbe  same,  or  in  proof  of  the  offence  alleged,  than  is  required  in  respect  of  an 
indictment  or  the  subject-matter  thereof  by  the  seventy-first  section  of  the  said 
last-mentioned  Act." 

An  indictment  upon  the  2  Will  4,  c.  4,  was  sufficient,  although  it  did  not  allege 
that  the  prisoner  <»mbezzled  the  money  whilst  he  was  employed  in  the  public  service. 
A  count  charged  that  the  prisoner,  being  at  a  certain  time  and  place  a  clerk  employed 
in  the  public  service  of  Her  Majesty,  and  by  virtue  of  such  employment  entrusted 
with  the  receipt  and  custody  of  money,  the  property  of  Her  Majesty,  did  then  and 
there  receive  into  his  possession,  by  virtue  of  such  employment  as  such  clerk,  cer- 
tain money,  the  property.  &c.,  and  did  then  and  there  feloniously  embezzle  the  same, 
and  so  did  feloniously  steal,  take,  and  carry  away  the  same;  and  it  was  objected  that 
the  count  was  bad,  as  it  did  not  allege  that  the  prisoner  embezzled  whilst  he  was 
Bach  clerk ;  the  alleg«)tion  of  his  being  clerk  was  confined  to  the  fact  of  receiving 
the  money,  and  did  not  necessarily  extend  to  the  time  of  the  embezzlement.  Cole- 
ridge, J. :  ^'  I  am  clearly  of  opinion  that  the  indictment  is  good.  If  the  fact  of  the 
prisoner's  continuing  clerk  be  necessary  to  the  offence,  the  indictment,  grammati- 
cally taken,  would  perhaps  contain  a  sufficient  averment  of  that  fact.  But  it  is  by 
no  means  clear  that  an  embezzlement  (if  such  a  case  be  possible)  after  a  person 
ceased  to  be  clerk  or  servant,  of  money  received  whilst  he  was  such,  would  not  be 
within  the  Act.  The  statute,  in  its  words,  does  not  necessarily  imply  that  he  should 
embezzle  whilst  clerk  or  servant,  and  if  it  does  so  imply,  it,  the  indictment  which 
pursues  the  same  terms  also  implies  it"(p) 

Evidence  of  acting  in  the  capacity  of  an  officer  employed  by  the  crown  is  suf- 
ficient to  support  an  indictment  under  this  statute,  and  the  appointment  need  not  be 
T^larly  proved.(j) 

{k)'An(e,  p.  414.  (/)  Ante,  p.  67. 

(m)  As  to  the  proceedings  against  accessories,  see  ante,  vol.  1,  p.  67,  et  ieq. 

(n)  As  to  which,  see  the  17  &  18  Vict,  c   104,  s.  110,  et  teq. 

(o)  Ante,  p.  412. 

ip)  Keg*  '*•  Lovell,  2  M.  &  Roh.  236.  See  this  case,  ante,  p.  408,  as  to  the  point  whether 
a  serraQt  of  the  crown  was  a  servant  within  the  7  &  8  Geo.  4,  c.  29,  ss.  46,  47. 

(q)  Rex  V.  Borrett,  6  0.  &  P.  124  (25  E.  C.  L.  R.) ;  Reg.  v.  Townsend,  0.  &  M.  178  (41  B. 
C.  L.  R.),  infra. 
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Sec.  32,  ^^  ior  the  protection  of  printed  votes  and  proceedings  in  parliament  and 
printed  newspapers  sent  by  the  post/'  enacts,  "  that  every  person  employed  in  the 
post-office  who  shall  steal,  or  shall  for  any  purpose  embeezle,  secrete,  or  destroy,  or 
shall  wilfully  detain  or  delay  in  course  of  conveyance  or  delivery  thereof  by  the 
post,  any  printed  votes  or  proceedings  in  parliament,  or  any  printed  newspaper,  or 
any  other  printed  paper  whatever  sent  by  the  post  without  covers,  or  in  covers  opeo 
at  the  sides,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Boot- 
land  of  a  crime  and  offence,  and  being  convicted  thereof  shall  suffer  such  punish- 
ment by  fine  or  imprisonment,  or  by  both,  as  to  the  court  shall  seem  meet"(/) 

Sec.  35.  **  In  the  case  of  every  felony  punishable  under  the  post^ffice  acts,  eveiy 
principal  in  the  second  degree,  and  everv  accessory  before  the  fact,  shall  be  punish- 
able in  the  same  manner  as  the  principal  in  the  first  d<^ree  is  by  the  post-office  acta 
punishable  ',  and  every  accessory  after  the  fact  to  any  felony  punishable  4inder  the 
post-office  acts  (except  only  a  receiver  of  any  property  or  thing  stolen,  taken,  em- 
bezzled, or  secreted),  shall,  on  <x>nviction,  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  two  years ;  and  every  pernoti  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanor  punishable  under  the  post-office  acts  shall  be 
liable  to  be  indicted  and  punished  a«  a  principal  offender." 

Sec  36.  **  Every  person  who  shall  solicit  or  endeavor  to  procure  any  other  person 
to  commit  a  felony  or  misdemeunor  punish-ible  by  the  post^office  acts  shall  in  Eng- 
land and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  thereof  convicted  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years." 

Sec.  37,  ^M'or  the  more  effectual  prosecution  ot  offences  committed  against  the 
post-office  acta,"  enacts,  '*  that  the  offence  of  every  offender  against  the  post-office 
acts  may  be  dealt  with,  and  indicted  and  tried,  and  punished,  and  laid  and  charged 
to  have  been  committed  in  England  and  Ireland,  either  in  the  county  or  place  where 
the  offence  shall  be  committed,  or  in  any  county  or  place  in  which  he  shall  be  appre- 
hended or  be  in  custody,  as  if  his  offence  had  been  actually  committed  in  that 
county  or  place,  and  if  committed  in  Scotland  either  in  the  high  court  of  jnsticiary 
at  Edinburgh  or  in  the  circuit  court  of  justiciary  to  be  holden  by  the  lords  com- 
missioners of  justiciary  within  the  district  where  such  offence  shall  be  committed, 
or  in  any  county  or  place  within  which  such  offender  shall  be  apprehended  or  be  in 
i^tAQu-]  custody,  as  if  "liis  offence  had  been  actually  committed  there;  and  where  an 
^  offence  ^hall  be  committed  in  or  upon  or  in  respect  of  a  mail,  or  upim  a 
person  engaged  in  the  conveyance  or  delivery  of  a  post  letter  bag  or  a  post  letter, 
or  in  respect  of  a  post  letter  bag  or  post  letter,  or  a  chatt€l  or  money  or  valuable 
security  sent  by  the  post,  such  offence  may  be  dealt  with  and  inquired  of,  and  tried 
and  punished,  and  laid  and  charged  to  have  been  committed,  as  well  in  any  county 
or  place  in  which  the  offender  shall  be  apprehended  or  be  in  custody,  as  also  in  any 
county  or  place  through  any  part  whereof  the  mail,  or  the  person,  or  the  post  letter 
bag  or  the  post  lett-er,  or  the  chattel,  or  the  money,  or  the  valuable  security  sent  by 
the  post  in  respect  of  which  the  offence  shall  have  been  committed,  shall  have  passed 
in  due  course  of  conveyance  or  delivery  by  the  post,  in  the  same  manner  as  if  it 
had  been  actually  committed  in  ^uch  county  or  place ;  and  in  all  cases  where  the 
side  or  the  centre  or  other  part  of  a  highway,  or  the  side,  the  bank,  the  centre,  or 
other  part  of  a  river,  or  canal  or  navigation,  shall  constitute  the  boundary  of  two 
counties,  such  offence  may  be  dealt  with  and  inquired  of,  and  tried  and  punished, 
and  laid  and  charged  to  have  been  committed  in  either  of  the  said  counties  through 
which  or  adjoining  to  which  or  by  the  boundaiy  of  any  part  of  which  the  mail  or 
person  shall  have  passed  in  due  course  of  conveyance  or  delivery  by  the  post,  in  the 
same  manner  as  if  it  had  actually  been  committed  in  such  county  or  place;  and 
every  accessory  before  or  afler  the  fact  to  any  such  offence,  if  the  same  be  a  felony 
or  a  high  crime,  and  every  person  aiding  or  abetting  or  counselling  or  procuring  the 
commission  of  any  such  offence,  if  the  same  be  a  misdemeanor,  maj  be  dealt  with, 
indicted,  tried,  and  punished  as  if  he  were  a  principal,  and  his  offence  laid  and 

(/)  Sec.  33  relates  to  forging  the  hand-writing  of  the  receiver-general  in  England  or 
Ireland,  and  will  be  found  in  Forgery, 
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charged  to  have  been  committed  in  any  county  or  place  in  which  the  principal 
offender  may  be  tried."(^) 

Sec.  39.  ''  Where  an  offence  punishable  under  the  post-office  acts  shall  be  com- 
mitted within  the  jurisdiction  of  the  admiralty,  the  same  shall  be  dealt  with  and 
inquired  of  and  tried  and  determined  in  the  same  manner  as  any  other  offence  com- 
mitted within  that  jurisdiction/' 

Sec.  40.  '*  In  every  case 'where  an  offence  shall  be  committed  in  respect  of  a  post 
letter  bag  c»r  a  post  letter,  or  a  chattel,  money,  or  a  valuable  security,  sent  by  the 
post,  it  shall  be  lawful  to  lay  in  the  indictment  or  criminal  letters  to  be  preferred 
against  the  offender  the  property  of  the  post  letter  bag  or  of  the  post  letter,  or 
chattel  or  money  or  the  valuable  security  sent  by  the  post,  in  *the  postmaster-  rutAQfr 
general  ;(A)  and  it  shall  not  be  necessary  in  the  indictment  or  criminal  letters  ^  . 
to  allege  or  to  prove  upon  the  trial  or  otherwise  that  the  post  letter  bag  or  any  such 
poet  letter  or  valuable  security  was  of  any  value }  and  in  any  indictment  or  in  any 
criminal  letters  to  be  preferred  against  any  person  employed  under  the  post-office 
for  any  offence  committed  against  the  poet-office  acts,  it  shall  be  lawful  to  state  and 
allege  that  such  offender  was  employed  under  the  post-office  of  the  united  kingdom 
at  the  time  of  the  committing  of  such  offence,  without  steting  further  the  nature  or 
particulars  of  his  employment.'' 

Sec.  41,  ''  Every  person  convicted  of  any  offence  for  which  the  punishment  of 
transportation  for  life  is  herein  awarded,  shall  be  liable  to  be  transported  beyond 
the  seas  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  fur 
any  term  not  exceeding  four  years;  and  every  person  convicted  of  any  offence 
punishable  acoordint;  to  the  post-office  acts  by  transportation  for  fourteen  years,  shall 
be  liable  to  be  transported  for  any  term  not  exceeding  fourteen  years  nor  less  than 
seven  yean,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years  " 

Sec.  42,  ^^  Where  a  person  shall  be  convicted  of  an  offence  punishable  under  the 
post-office  acts  for  which  imprisonment  may  be  awarded,  the  court  may  sentence  the 
offender  to  be  imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or  house 
of  correction,  and  may  also  direct  that  he  shall  be  kept  in  solitary  confinement(t) 
for  the  whole  or  any  portion  of  such  imprisonment,  as  to  the  court  shall  seem 
meet."0') 

Sec.  47,  "  for  the  interpretation  of  the  post-office  laws,''  enacts,  "  that  the  following 
terms  and  expressions  shall  have  the  several  interpretations  herein-after  respectively 
set  forth,  unless  such  interpretotions  are  repugnant  to  the  subject,  or  inconsistent 
with  the  context  of  the  provisions  in  which  they  may  be  found;  (that  is  to  say)  the 
tenon  British  letter  shall  mean  a  letter  transmitted  within  the  united  kingdom ;  and 
the  term  Bribuh  newspapers  shall  mean  newspapers  printed  and  published  in  the 
united  kingdom,  liable  to  the  stamp  duty  and  duly  stamped ;  and  the  term  British 

{g)  Sec.  38  relates  to  bail  in  Scotland.  It  was  formerly  decided  that  an  indictment  for 
robbing  a  mail  bag  of  letters  must  be  laid  in  the  county  where  the  letters  were  actually 
taken,  in  order  to  bring  tue  case  within  the  statute  7  Geo.  3,  c.  50,  s.  2 ;  and  that  it  could 
not  be  laid  in  the  county  where  the  prisoner  was  only  in  possession  of  them  f  the  jury 
having  found  that  the  letters  were  taken  from  the  bag  in  some  other  county,  through 
which  the  mail  had  passed :  Thomas's  case,  2  Leach  634 ;  2  East  P.  C.  c.  16,  s.  39,  p.  605. 
It  was  argued  in  this  case  that  there  was  a  new  taking  and  offence  in  the  county  where 
the  prisoner  had  possession  of  the  letters:  but  upon  this  it  is  observed  that  the  statute  7 
Geo.  3,  c.  50,  8.  2,  did  not  make  the  stealing  of  letters  generally  a  capital  offence,  but  the 
stealing  them  from  places  particularly  specified;  which  is  a  definite  act,  local  in  its 
nature,  and  cannot  be  extended,  by  construction,  to  a  new  taking  in  every  county  into 
which  the  thing  stolen  is  conveyed,  as  in  the  case  of  simple  larceny :  2  East  P.  C  c.  16, 
8.  39,  p.  606. 

(A)  See  also  the  3^4  Yict.  c.  96,  s.  66,  that  it  is  sufficient  in  any  part  of  an  indictment 
to  describe  the  postmaster-general  as  "  Her  Majesty's  Postmaster-Qeneral,"  without  any 
other  name,  addition,  or  description. 

(t)  By  the  i  Vict.  c.  90,  s.  5,  **  it  shall  not  be  lawfal  for  any  court  to  direct  that  any 
offender  shall  be  kept  in  solitary  coniinement  for  any  longer  periods  than  one  month  at 
a  time,  or  than  three  months  in  the  space  of  a  year." 

(J)  2Sec.  43  gives  a  power  of  distress  for  the  recovery  of  sums  due  for  postage,  not  ex- 
ceediog  £20,  in  the  united  kingdom  or  elsewhere  in  Her  Majesty's  dominions.  Sec.  44 
provides  in  what  way  duties  for  postage  may  be  sued  for.  Sec.  45  gives  the  forms  of  con- 
viction, &c.    Sec.  46  regulates  the  mode  ot  proceeding  in  actions. 
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postage  shall  mean  the  duty  chargeahle  oq  letters  traDsmitted  hy  post  from  place  to 
place  within  the  united  kingdom,  or  if  transmitted  to  or  from  the  united  kingdom, 
chargeable  for  the  distance  which  thej  shall  be  transmitted  within  the  united  king- 
dom, and  including  also  the  packet  postage,  if  any ;  and  the  term  Calomal  klter 
shall  mean  a  letter  transmitted  between  any  of  Her  Majesty's  colonies  and  the  united 
kingdom ;  and  the  term  Colonial tiewspapers  shall  mean  newspapers  printed  and  pub- 
lished in  any  of  Her  Mtgesty's  dominions  out  of  the  unit^  kingdom ;  and  the  term 
*4Qfil  ^^^^^^^^^  posts  shall  mean  posts  established  by  the  ^postmaster-general  under 

^  agreements  with  the  inhabitants  of  any  places ;  and  the  term  double  leUer  shall 
mean  a  letter  having  one  inclosure;  and  the  term  double  postage  shadl  mean  twice 
the  amount  of  single  postage ;  and  the  term  Eojit  Indies  diall  mean  every  port  and 
place  within  the  territorial  acquisitions  now  vested  in  the  Ea^t  India  company  in 
trust  for  Her  Majesty,  and  every  other  port  or  place  within  the  limits  of  the  charter 
of  the  said  company  (China  ezcrpted),  and  shsiU  also  include  the  Cape  of  Grood 
Hope;  and  the  term  express  shall  mean  every  kind  of  conveyance  employed  to  carry 
letters  on  behalf  of  the  post-office  other  than  the  usual  mail ;  and  the  term  foreign 
country  shall  mean  any  country,  state,  or  kingdom  not  included  in  the  domiaions  of 
Her  Majesty;  and  the  term  foreign  letter  shall  mean  a  letter  transmitted  to  or  from 
a  foreign  country ;  and  the  term  foreign  newspapers  shall  mean  newspapers  printed 
and  published  in  a  foreign  country  in  the  language  of  that  countiy ;  and  the  term 
foreign  postage  shall  mean  the  duty  charged  for  the  conveyance  of  letters  within 
such  foreign  country ;  and  the  term  franking  officer  bhsXi  mean  the  person  appointed 
to  frank  the  official  correspondence  of  offices  to  which  the  privilege  of  franking  is 
granted ;  and  the  term  Her  Majesty  shall  mean  Her  Majesty^  Iter  heirs  and  successors; 
and  the  term  Her  Majesty's  culomes  shall  include  every  port  and  place  within  the 
territorial  acquisitions  now  vested  in  the  East  India  company  in  trust  for  Her 
Majesty,  the  Cape  of  Good  Hope,  the  Islands  of  Saint  Helena,  Guernsey,  Jersey, 
and  Isle  of  Man  (unless  any  such  places  be  expressly  excepted),  as  well  as  Her 
Majesty's  other  colonies  and  possessions  beyond  seas;  and  the  term  inland  postage 
shall  mean  the  duty  charged  for  the  transmission  of  post  lettf^rs  within  the  limits  of 
the  united  kiogdoni  or  within  the  limits  of  any  colony ;  and  the  term  letter  shall 
include  packet,  and  the  term  |>crcA^/  shall  include  letter  ;(^)  and  the  expression  Lord 
Lv-uienant  of  Ireland  shall  mean  the  chief  governor  or  governors  of  Ireland  for 
the  time  being ;  and  the  expression  lords  of  the  treasury  shall  mean  the  lord  high 
treasurer  of  the  uniU^d  kingdom  of  Great  Britain  and  Ireland,  or  the  lords  commis- 
sioners of  Her  Majesty's  treasury  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  or  any  three  or  more  of  them ;  and  the  term  mail  shall  include  every  eon- 
veyan(*e  by  which  post  letters  are  carried,  whether  it  be  a  coach  or  cart  or  horse,  or 
any  other  conveyance,  and  also  a  person  employed  in  conveying  or  delivering  post 
letters,  and  also  every  vessel  which  is  included  in  the  term  packet  boat;  and  the 
term  mail  bag  shall  mean  a  mail  of  letters,  or  a  box,  or  a  parcel,  or  any  other 
envelope  in  which  post  letters  are  conveyed  whether  it  does  or  does  not  contain  post 
letters ;  and  the  term  master  of  a  v*'ssel  shall  include  any  person  in  charge  of  a 
vessel  whether  commander,  mate,  or  other  person,  and  whether  the  vessel  be  u  ship  of  war 
or  other  vessel ;  and  the  expression  officer  of  the  post-office  shall  include  the  postmaster- 
general,  and  every  deputy  postmaster,  agent,  officer,  clerk,  letter  carrier,  guard,  post- 
bi>y,  rider,  or  any  other  person  employed  in  any  business  of  the  post-office,  whether 
employed  by  the  postmaster-general,  or  by  any  person  under  him  or  on  behalf  of  the 
„,  .QQ^   ^post-office ;  and  the  term  packet  postage  shall  mean  the  postage  chiiigeable 

^  for  the  transmission  of  letters  by  packet  boats  between  Great  Britain  and 
Ireland,  or  between  the  united  kingdom  and  any  of  Her  Majesty's  colonies,  or 
between  the  united  kingdom  and  foreign  countries;  and  the  term  packet  letter  shall 
mean  a  letter  transmitted  by  a  packet  boat;  and  the  term  penalty  shall  include 
every  pecuniary  penalty  or  forfeiture ;  and  the  expression  persons  employed  hy  or 
under  the  post-office  shall  include  every  person  employed  in  any  business  (if  the 
post-office  according  to  the  interpretation  given  to  officer  of  the  post-office ;  and  the 
terms  packet  boats  and  post-office  packets  shall   include  vessels  employed  by  vr 

(k)  See  2  &  3  Vict.  c.  52,  a.  12. 
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under  the  poBt-offiee  or  the  admiralty  for  the  transmission  of  post  letters,  and  also 
ships  or  yessek  (though  not  regalarly  employed  as  packet  hoats)  for  the  conveyance 
of  post-letters  nnder  contract,  and  also  a  ship  of  war  or  other  vessel  in  the  service 
of  Her  Majesty,  in  respect  of  letters  conveyed  by  it ;  and  the  term  postage  shalh 
mean  the  duty  chargeable  for  the  transmission  of  post  letters ;  and  the  term  pont 
town  shall  mean  a  town  where  a  post-office  is  established  (not  being  a  penny  or  two- 
penny or  convention  post-office) )  and  the  term  post  letter  bag  shall  include  a  mail 
bag  or  box,  or  packet  or  parcel,  or  other  envelope  or  covering  in  which  post  letters 
are  conveyed,  whether  it  does  or  does  not  contain  post  letters ;  and  the  term  post 
letter  shall  mean  any  letter  or  packet  transmitted  by  the  post  under  the  authority  of 
the  poetmaster-general,  and  a  letter  shall  be  deemed  a  post  letter  from  the  time  of 
its  being  delivered  to  a  post-office  to  the  time  of  its  being  delivered  to  the  person  to 
whom  it  is  addressed ;  and  the  delivery  to  a  letter  carrier  or  other  person  authorized 
to  receive  letters  for  the  post  shall  be  a  delivery  to  the  post-office ;  and  a  delivery  at 
the  house  or  office  of  the  person  to  whom  the  letter  is  addressed,  or  to  him,  or  to 
his  servant  or  agent  or  other  person  considered  to  be  authorized  to  receive  the  letter 
according  to  the  usual  manner  of  delivering  that  person's  letters,  shall  be  a  delivery 
to  the  person  addressed;  and  the  term  post-office  shall  mean  any  house,  building, 
room  or  place  where  post  letters  are  received  or  delivered,  or  in  which  they  are 
sorted,  made  up,  or  despatched ;  and  the  term  postmaster-general  shall  mean  any 
person  or  body  of  persons  executing  the  office  of  postmaster-general  for  the  time 
being,  having  been  duly  appointed  to  the  office  by  Her  Majesty ;  and  the  terms 
post-office  acts  Bnd  post-ojffice  lavas  shall  mean  all  acts  relating  to  the  management  of 
the  post,  or  to  the  establishment  of  the  post-office,  or  to  postage  duties,  from  time 
to  time  in  force ;  and  the  term  fhipn  shall  include  vessels  other  than  packet  boats  ; 
and  the  term  single  postage  shall  mean  the  postage  chargeable  for  a  single  letter ; 
and  the  term  single  letter  shall  mean  a  letter  consisting  of  one  piece  of  paper,  and 
under  the  weight  of  an  ounce;  and  the  term  sea  postage  shall  mean  the  duty 
chargeable  for  the  conveyance  of  letters  by  sea  by  vesKels  not  packet  boats ;  and  the 
term  ship  letter  shall  mean  a  letter  transmitted  inwards  or  outwards  over  seas  by  a 
vessel  not  being  a  packet  boat ;  and  the  term  treble  letter  shall  mean  a  letter  con- 
sisting of  more  than  two  sheets  or  pieces  of  paper,  whatever  the  number,  under  the 
weight  of  an  ounce;  and  the  term  treble  postage  shall  mean  three  times  the  amount 
of  single  postage ;  and  the  term  treble  the  duty  *of  postage  shall  mean  three  r:^;^  aa 
times  the  amount  of  the  postage  to  which  the  letter  to  be  charged  would  '- 
otherwise  have  been  liable  according  to  the  rates  of  postage  chargeable  on  letters ; 
and  the  term  united  kingdom  shall  mean  the  united  kingdom  of  Great  Britain  and 
Irehmd ;  and  the  term  vcUitable  security  shall  include  the  whole  or  any  part  of  any 
tally,  Older,  or  other  security  whatsoever,  entitling  or  evidencing  the  title  of  any 
person  or  body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund,  whether 
of  this  kingdom  or  of  Great  Britain  or  of  Ireland,  or  of  any  foreign  state,  or  in 
any  fund  of  any  body  corporate,  company,  or  society,  or  to  any  deposits  in  any 
savings*  bank,  or  the  whole  or  any  part  of  any  debenture,  deed,  bond,  bill,  note, 
warrant,  or  order,  or  other  security  whatsoever  for  money  or  for  payment  of  money, 
whether  of  this  kingdom  or  of  any  foreign  state,  or  of  any  warrant  or  order  for 
the  delivery  or  transfer  of  any  goods  or  valuable  thing;  and  the  term  vesseJ.  shall 
include  any  ship  or  other  vessel  not  a  post-office  packet ;  and  whenever  the  term 
betujeen  is  used  in  reference  to  the  transmission  of  letters,  newspapers,  parliamentary 
proceedings,  or  other  things  between  one  place  and  another,  it  shall  apply  equally  to 
the  transmission  from  either  place  to  the  other ;  and  every  officer  mentioned  shall 
mean  the  person  for  the  time  being  executing  the  functions  of  that  officer ;  and 
whenever  in  this  Act  or  the  schedules  thereto,  with  reference  to  any  person  or 
matter  or  thing,  or  to  any  persons,  matters,  or  things,  the  singular  or  plural  number 
or  the  masculine  gender  only  is  expressed,  such  expression  shall  be  understood  to 
include  several  persons  or  matters  or  things  as  well  as  one  person  or  matter  or  thing, 
and  one  person,  matter,  or  thing  as  well  as  several  persons  or  matters  or  things, 
females  as  well  as  males,  bodies  politic  or  corporate  as  well  as  individuals,  unless  it 
be  otherwise  specially  provided,  or  the  subject  or  context  be  repugnant  to  such  con- 
structbn." 

VOL.  n. — 26 
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By  sec.  48,  the  Act  extends  to  the  "  islands  of  Man,  Jersey,  Guernsey,  Sark,  and 
Alderney,  and  in  all  Her  Majesty *8  colonies  and  dominions  where  any  poet  or  post 
communication  is  established  by  or  under  the  postmaster'^general  of  the  united 
kingdom  of  Great  Britain  and  Ireland/' 

The  52  Geo.  3,  c.  143  (now  repealed)  related  expressly  to  the  embeszling  and 
stealing  the  whole  or  any  part  of  a  bank  note,  &o.  The  former  statute,  7  Geo.  3) 
Q.  50,  was  not  equally  extensive ;  but  it  was  holden  thiit  a  letter  carrier  secreting 
half  a  bank  note  in  one  letter  on  one  day,  and  the  other  half  in  another  letter  on 
another  day,  was  guilty  of  a  secreting  within  that  statute.(^  )  And  the  42  Geo.  3) 
c.  81,  8.  2,  extended  the  proyisions  of  the  7  Geo.  3,  c.  50,  to  the  protection  of  any 
parts  of  the  securities  or  instruments  therein  mentioned.(m) 

Some  of  the  cases  decided  upon  the  7  Geo.  3,  c.  50,  and  52  Geo  3,  c.  143,  may 
be  useful  in  the  construction  of  the  similar  provisions  of  the  new  statute. 

It  was  holden  upon  an  indictment  on  the  7  Geo.  3,  c.  50,  charging  the  prisoner, 
as  a  servant  to  the  post-office,  with  embezsling  a  letter  containing  a  bill  of  exchange, 
'*'5011  ^^^^  ^^  ^^  °^^  '^'necessary  to  prove  that  he  had  taken  the  oath  required  by 
^  the  9  Anne,  c.  10,  s.  41.  It  was  objected  that,  as  he  had  not  taken  the  oath 
he  could  not  be  considered  as  a  legal  servant  to  the  post-office ;  but  the  objection, 
being  submitt-ed  to  the  consideration  of  the  twelve  judges,  was  overruled. (n) 

It  has  been  held  in  several  cases  that  it  is  sufficient  to  prove  that  the  prisoner 
acted  in  the  capacity  charged  in  the  indictment.  Thus  where  husband  and  wife 
were  indicted  on  the  52  Geo.  3,  c.  148,  s.  2,  for  embeszling  a  letter  containing  a 
bill  of  exchange,  and  it  was  proved  by  the  postmaster  of  Carmarthen  that  he  had 
appointed  the  husband  postmaster  of  Ferryside,  and  that  that  appointment  was  sanc- 
tioned by  the  postmaster-general,  and  that  the  husband  had  been  postmaster  for 
three  years ;  it  was  submitted  that  to  support  the  indictment  against  the  wife  she 
must  be  employed  by  or  under  the  post-office,  and  in  this  case  she  merely  acted  as 
the  assistant  of  her  husband  in  his  absence ;  and  with  respect  to  the  husband  the 
written  appointment  o]ight  to  have  been  produced ;  but  Parke,  B.,  held  it  was  suf- 
ficient to  show  that  the  prisoners  had  acted  as  servants  of  the  postoffice.(o)  So 
where  the  prisoner  was  indicted  under  the  2  Will.  4,  c.  4,  as  a  person  employed  in 
the  public  service  of  his  Majesty,  for  embezzling  the  overcharge  of  a  letter,  and  no 
evidence  was  offiired  of  his  appointment,  as  a  letter  carrier,  but  it  was  proved  that 
he  acted  as  such  ;  this  was  held  to  be  sufficient.(^)  So  where  the  prisoner,  who 
\vas  indicted  under  the  same  statute,  was  a  letter  carrier  employed  by  the  post- 
office  to  deliver  letters  about  Gloucester,  and  had  been  in  the  habit  of  caUing  at  the 
lodge  of  the  Gloucester  infirmary,  and  receiving  letters  there,  and  a  penny  upon 
each  to  iprqpay  the  postage,  and  his  practice  was  to  deliver  these  letters  at  the 
Gloucester  post-office ;  but  he  sometimes  omitted  to  call  at  the  lodge,  and  then  the 
letters  .were  taken  by  some  person  and  put  in  the  post-office ;  and  during  the  time 
he  had  been  ill,  another  person,  who  performed  his  duties,  had  also  called  at  the 
lodge  and  received  the  letters  and  the  pennies,  and  delivered  them  at  the  post-office 
in  the  same  way  as  the  prisoner.  Evidence  was  also  given  to  show  that  the  prisoner 
had  embezzled  pence  ^received  at  the  lodge  to  prepay  letters.  It  was  admitted  that 
proving  that  the  prisoner  acted  as  a  letter  carrier  was  sufficient  to  show  that  he  held 
that  situation,  but  it  ^was  urged  that  where  the  charge  was  of  embezzling  money 
received  by  virtue  of  his  employment,  it  must  be  shown  that  it  was  the  duty  of  the 
prisoner  to  receive  the  money,  and  in  this  case  it  was  his  mere  voluntary  act,  and  he 
was  neither  bound  to  go  to  the  lodge  nor  to  receive  the  letters ;  but  it  was  held  that 
there  was  evidence  to. go  to  the  jury  that  the  pence  were  received  by  virtue  of  the 
prisoner's  employ  men  t.(g') 

It  was  held  that  a  person,  en\plqyed  as  a  servant  to  clean  boots  and  shoes,  &c.,  by 

{I)  Rex  V.  Moore,  2  Leach  6*75 ;  2  East  ?.  0.  c.  16,  a.  22,  p  582. 
(m)  See  the  interpretation  clause,  auprAi.. 

In)  Clay's  case,  2  Bast  P.  C.  c.  10,  s.  2l,  p.  580;  1  Leach  3,  note  (a). 
(o)  Rex  V.  Rees,  6  C.  &  P.  606  (25  E   C.  L.  R.). 
\p)  Rex  V.  Borrett,  6  C.  A  P.  124  (25  K.  G,  L   R.). 

(q)  Reg.  V.  TowQsend,  C.  &  M.  178  (41  G.  C.  L.  R.).    See  also  Goodwin's  case,  1  Lew. 
100. 
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a  law-statioDer  at  a  receiving-house  of  the  general  post-office  in  Middle  Temple-lane, 
and  who  used  to  assist  in  tying  up  and  sealing  the  post-office  bag,  was  not  a  person 
*'- employed  by  or  under  the  post-office/'  within  the  meaning  of  the  52  r^Rf^a 
Geo.  3,  c.  143.(r)  L  °"^ 

But  where  a  postmistress  employed  the  prisoner  at  a  salary  of  148.  a-week  to 
carry  the  letter  bag  from  Dursley  to  Berkeley,  and  she  was  allowed  by  the  post- 
office,  in  her  quarterly  account,  the  sums  she  paid  him ;  but  the  prisoner  never 
sorted  the  letters  or  opened  any  mail  bag ;  it  was  held  that  he  was  a  person  in  the 
employ  of  the  post-office. («) 

The  prisoner  was  charged  as  being  employed  under  the  post-office,  and  stealing  a 
post  letter  containing  money.  He  was  in  the  service  of  a  chemist,  who  was  the 
postmaster  of  the  district  where  the  letter  was  posted,  as  an  assistant  in  his  business, 
and  received  a  salary  from  him,  but  nothing  from  the  post-office ;  he  used,  however, 
occasionally  to  assist  hiui  in  sorting  letters,  one  of  which  he  was  proved  to  have 
abstracted.  It  was  the  practice  for  those  similarly  employed  in  district  offices  to  go 
before  a  nia^nstrate  with  a  paper,  get  the  paper  filled  up,  and  take  an  oath  faithfully 
to  perform  the  duties ;  and  the  prisoner's  master  when  he  entered  his  employ  gave 
hiui  such  a  paper,  telling  him  to  go  before  a  magistrate  and  take  the  oath ;  the  pri- 
Boaer  went  away,  and  on  his  return  said  he  had  been  before  the  magistrate,  and 
taken  the  oath,  and  showed  the  paper  properly  filled  up.  Gresswell,  J.,  held  that 
this  was  sufficient  evidence  of  his  bt^ing  employed  under  the  post-office.(^)  So  where 
the  prisoner,  who  whs  indicted  for  a  similar  offi.*nce,  was  in  the  service  of  a  district 
postmaster,  and  occasionally  assisted  in  making  up  the  letter  bags,  but  without  being 
specially  employed  by.  or  receiving  any  remuneration  from,  the  post-office;  but  it 
was  proved  that  he  had  taken  the  same  oath  as  the  prisoner  had  in  the  preceding 
case ;  Patteson,  J.,  held  that  it  was  quite  sufficient,  as  it  brought  the  case  within 
the  preceding  case  (u) 

Upon  an  indictment  alleging  that  the  prisoner  being  employed  under  the  post- 
office  stole  a  letter  containing  money,  it  appeared  that  the  prisoner  had  for  some 
time  been  em|>loyed  under  the  post-office  to  carry  letters  from  Cwm  Avon  to  Tay- 
bach.  The  letters  were  delivered  in  a  sealed  bag,  which  it  was  his  duty  to  deliver 
as  he  received  it  to  the  postmaster  at  Taybach,  and  on  such  delivery  the  performance 
of  the  duty  of  his  employment  was  complete.  One  day  the  prisoner  brought  the  bag 
safely,  and  delivered  it  to  the  postmaster,  whos3  duty  it  was  to  sort  the  letters  in 
time  to  make  up  the  bags  for  the  mail  passing  through  that  town;  The  prisoner, 
being  requested  by  the  postmaster  to  assist  in  the  sorting,  consented  to  do  so,  and 
whilst  proceeding  in  the  assortment,  stole  the  letter  in  question.  It  was  contended 
that  as  the  sorting  formed  no  part  of  the  prisoner's  duty,  but  was  ^rendered  r*K ao 
merely  for  the  personal  accommodation  of  the  postmaster,  the  case  was  not  ^ 
within  the  statute;  but,  upon  a  case  reserved,  ailer  a  verdict  of  guilty,  it  was  held, 
that  the  prisitner  came  within  the  terms  *^  employed  under  the  post-office;"  for  he 
was  employed  by  the  postmaster,  who  was  employed  by. the  po8tmaster-general.(v) 

Where  on  an  indictment  for  stealing  a  post  letter  containing  a  penny,  the  pro- 
perty of  the  postmaster-general,  it  appeared  that  a  female  servant  took  a  letter  for 
her  mistress  to  the  post-office  in'  Dniry  lane,  and  a  penny,  for  the  purpose  of  paying 
the  postage ;  but  finding  the  shop  shut,  put  the  penny  inside  the  letter,  and  fastened 

(r)  Rex  V,  Pearson,  4  C.  ft  P.  572  (19  E.  C.  L.  R.),  Littledale  and  Bosanquet,  Js. 

(s)  Rex  V.  Salisbury,  5  G.  ft  P.  155  (24  E.  C.  L.  R.),  Patteson,  J.  See  Reg.  v.  Townsend, 
G.  ft  M.  178  (41  £.  G.  L.  R.),  anU,  p.  5U1. 

(t)  Reg.  V.  Milner,  4  Gox  G.  G.  275.  Before  the  evidence  of  the  oath  and  the  paper  was 
given,  Gresswell,  J.,  said,  "  The  sorting  of  letters  certainly  does  not  appear  to  come  within 
the  legitimate  daty  of  a  chemist's  apprentice.  There  may  be  some  difficulty,  if  no  further 
eridence  of  employment  by  the  post-office  can  be  given." 

(«)  Reg.  V.  Simpson,  4  Gox  G.  G.  276.  Until  the  oath  was  proved  in  this  case,  Patteson, 
J.,  entertained  similar  doubts  to  Gresswell,  J.,  in  the  preceding  case,  and  said,  *^  I  am  not 
aware  of  any  case  in  which  it  was  been  held  that  a  person  in  the  employment  of  a  post- 
master is  in  the  employ  of  the  post-office." 

(e)  Reg.  V.  Reason,  Dears.  G.  G.  226.  During  the  argument,  Goleridge,  J.,  said,  '^A 
postmaster  in  the  country  is  often  assisted  by  his  wife.  I  have  never  understood  it  to  be 
doubted  that  the  wife,  in  such  a  case,  is  employed  nnder  the  post-office." 
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it  with  a  pin,  and  dropped  it  into  the  lett«jr-b.)X,  intending  that  the  penny  should 
be  applied  for  the  payment  of  the  postage ;  this  letter  the  prisoner  got  into  hia  pos- 
session at  the  general  post-office,  whilst  en>!ag«d  in  stamping  letters  there ;  and  it 
was  urged  that  this  was*  not  a  money  letter ;  bat  Lord  Denman,  C.  J.,  was  of  opinion 
that  the  letter  came  within  the  description  in  the  Act  of  Parliament,  viz  a  letter 
containing  money ;  and  although  the  money  was  not  put  in  for  the  purpose  of  its 
being  conveyed  in  the  letter  to  the  country,  yet  that  it  was  in  f^ict  money  contained 
in  the  letter;  and  though  it  was  only  of  small  amount,  yet  the  intention  of  the  pri- 
soner, and  the  breach  of  trust,  and  the  d'sh  mesty  committed  by  him,  were  the  same 
•8  if  the  money  had  been  of  larger  amount,  and  had  been  inclosed  in  the  letter  to  be 
sent  into  the  country. (m?) 

But  where  an  indictment  stated  that  the  prisoner,  being  employed  under  the 
post-office,  stole  a  post  letter  containing  a  sovereign,  and  there  were  counts  charging 
the  embezzling  the  letter  and  money,  and  a  count  for  stealing  a  sovereign,  the  pro- 
perty of  the  postmaster-general;  and  it  appeared  that  the  prisoner  was  a  letter 
carrier,  and  in  consequence  of  suspicions,  an  assistant  inspector  of  the  letter  carriers 
inclosed  a  marked  sovereign  in  a  letter,  directed  it,  and  sealed  and  marked  it  as  if  it 
ha<i  been  put  into  the  post-office  in  the  regular  way  as  a  paid  letter;  and  while  the 
letters  were  being  sorted  at  the  office,  where  the  prisoner  was  employed,  the  letter 
was  placed  in  a  heap  of  letters  which  he  was  about  to  sort,  and  which  he  was  about 
to  deliver.  The  letter  was  not  delivered,  and  the  marked  sovereign  was  ibund  in 
the  prisoner's  pocket.  The  sovereign  was  one  of  those  that  are  occasionally  found 
on  the  floor  of  the  general  post-office,  having  £illen  out  of  letters;  they  are  collected 
and  deposited  with  one  of  the  officers  of  the  post-office,  and  form  a  fund,  which  is 
carried  to  the  credit  of  the  public,  under  the  direction  of  the 'postmaster  general. 
It  was  objected  that  the  letter  could  not  be  considered  as  a  post  letter,  and  that  the 
sovereign  could  not  be  treated  as  the  property  of  the  postmaster-general.  Upon  a 
case  reserved,  the  judges  were  unanimously  of  opinion,  that  the  objection,  that  it 
Hif^f^A-]  ^^B  ^^^  A  P^B^  letter  or  a  letter  put  into  the  post,  must  prevail ;  the  statute 
^  '''only  applying  to  letters  put  into  the  post  in  the  ordinary  way  ;  and  secondly, 
that  the  sovereign  must  be  considered,  in  point  of  Ijw,  as  the  property  of  the  post- 
master-general, all  the  persons  in  the  office  being  his  servants ;  and  therefore  the 
sovereign  was  correctly  described  as  the  sovereign  of  the  postmaster-general ;  it  was 
his  sovereign  against  all  the  world  except  the  owner  of  it.(x) 

So  where  upon  an  indictment  ior  stealing  a  pt^st  letter  it  appeared  that  the  post- 
office  authorities,  suspecting  the  prisoner,  caused  to  be  made  up  a  letter  directed  to 
T.  Higgius,  and  enclosed  money  therein,  and  it  had  the  usual  postage  stamp  on  it. 
Phayle,  an  inspector,  delivered  it  in  at  the  window  of  the  out«r  hall  of  the  general 
post-office  personally  to  Gardiner,  anotl  er  inspector,  who  handed  it  to  Clare,  another 
inspector,  who  locked  it  up  for  the  night,  and  then  handed  it  to  Scales,  a  sorter, 
with  directions  to  place  it  with  the  other  letters,  which,  in  the  due  course  of  the 
office,  the  prisoner  would  have  to  take  and  sort  and  deliver  to  Clare,  in  the  letter 
carrier's  office.  Scales  took  an  opportunity  when  the  prisoner  did  not  observe  him 
of  taking  up  some  letters,  which  the  prisoner  had  to  sort,  and  mixed  the  letter  in 
question  with  them,  and  placed  the  whole  on  the  prisoner's  seat,  and  directed  the 
prisoner  when  he  had  sorted  them  to  take  them  up  to  Mr.  Clare's  office  in  due 
course.  The  prisoner,  either  in  sorting  the  letters,  or  in  taking  them  up  to  Mr. 
Clare's  office,  opened  and  secreted  the  letter  in  question.  In  the  ordinary  course  of 
posting  a  letter  at  the  outer  hall  of  the  general  post-office,  Phayle  would  have  placed 
it  in  the  receiving-box  in  the  outer  hall,  instead  of  delivering  it  to  Gardiner  person- 
^\y  at  the  window ;  and,  upon  a  case  reserved  after  a  verdict  of  guilty,  it  was  held 
l;hat  the  letter  was  not  a  post  letter  within  the  meaning  of  the  Act;  for  no  one  re- 
ceived the  letter  who  was  authorized  iso  to  do,  and  the  statute  only  applies  to  letters 

(w)  Reg.  V.  Mence,  G.  ft  M.  234  (41  E.  G.  L.  R.).  There  was  other  counts  varylog  the 
ipharge,  and  probably  there  was  one  for  stealing  a  post  letter,  and  whatever  doobt  there 
inay  be  as  to  the  ruling  as  stated,  there  can  be  no  doubt  that  this  letter  was  a  post 
fetter. 

{x)  Reg.  V.  Rathbone,  O.  ft  M.  220  (41  B.  G.  L.  R.) ;  2  M.  G.  G.  R.  242. 
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pat  in  the  post  in  the  ordinary  way.     The  case  was  governed  by  Reg.  y  Raihhon^^(^y) 
from  which  it  cannot  be  distinguished. (2;) 

The  prisoner  was  indicted  for  stealing  a  post  letter  containing  two  half  sovereigns. 
A  superintendent  of  the  post-office  addressed  a  letter  *■*'  Thomas  Hicks,  to  be  Ief\;  at 
the  Checkers,  Cadford-hine.  Exeter/'  and  pat  two  half  sovereigns  in  it  and  sealed  it. 
There  was  no  snch  person  as  T.  Hicks,  and  no  such  place  in  Exeter  as  the  Checkers 
or  Radford-lane.  It  was  taken  to  the  Oxford  post-office,  and  sent  thence  in  the 
EDStone  bag  by  the  mail-cart  to  Enstone,  where  the  prisoner  was  the  postmistress, 
and  she  abstracted  the  half  sovereigns.  On  the  opening,  Pollock,  C.  6..  referred 
to  the  interpretation  of  "post  letter"  in  the  1  Vict.  c.  36,  s.  47,  and  said,  "  This 
letter,  if  letter  it  be,  is  a  fictitious  one,  and  is  not  addressed  to  any  person  that  ever 
existed.  I  do  not  think  that  this  can  be  considered  a  letter  at  all,  and,  if  so,  it 
was  certainly  not  a  post  letter."  At  the  close  of  the  case  it  was  contended  that  the 
prisoner  was  not  guilty  of  larceny ;  the  letter  was  sent  with  intent  that  she  should 
receive  it;  the  letter  was  put  into  the  hands  of  the  prisoner  by  the  voluntary  act  of 
the  superintendent  himself;  and  therefore  the  prisoner  committed  *no  tres-  t^iccar 
pass  in  opening  it.  But  Pollock,  C.  6.,  held  that,  as  the  letter  was  opened,  *- 
and  the  half  sovereigns  taken  out,  the  prisoner  was  guilty  of  larceny  at  common 
law.(a) 

The  prisoner  was  indicted  for  stealing  a  post  letter  containing  a  sovereign.  In 
consequence  of  suspicion  a  sheet  of  paper  was  folded  up  as  a  letter  by  a  person  con- 
nected with  the  post-office,  and  addressed  ^^  Mrs.  Nicholls,  George-street,  Manches- 
ter," which  was  a  feigned  address,  and  a  marked  sovereign  was  inclosed ;  and  it  was 
then  posted  at  the  post-office  where  the  prisoner  was  on  duty.  When  the  bag  was 
made  up  the  postmistress  examined  the  letter,  and  expressed  her  opinion  that  it 
contained  money,  in  which  opinion  the  prisoner  coincided.  By  mistake  the  letter 
was  not  stamped,  but  put  into  the  bag  in  the  precise  state  in  which  it  had  been 
posted.  The  prisoner  went  with  the  letter  bag  to  another  post-office,  as  it  was  his 
duty,  where  on  examination  of  the  bag  it  was  discovered  that  the  letter  was  miss- 
ing, and  when  about  to  be  searched  the  prisoner  took  the  letter  from  his  pocket, 
and  begged  to  be  forgiven.  It  was  contended  that  this  was  not  a  '^  post  letter,"  as 
the  paper  contained  no  writing,  was  addressed  to  an  imaginary  person,  and  did  not 
bear  any  post  mark  ;  but  the  objection  was  overruled  and  the  prisoner  convicted. (6) 

The  prisoner  was  indicted  for  stealing  a  post  letter  containing  money.  The 
president  of  the  London  district  office,  suspecting  the  prisoner's  honesty,  made  up 
and  sealed  a  letter,  and  directed  it  to  "  Mary  Donaldson,  Sackville-street,  Dublin," 
aod  inclosed  in  it  half  a  sovereign.  This  letter,  with  two  stamps  upon  it, -was 
dropped  into  the  box  of  the  recoiving-house  in  Aldgate,  where  the  prisoner  was 
employed.  The  address  was  fictitious,  and  the  letter  was  posted  only  to  test  the 
honesty  of  the  prisoner.  The  prisoner,  instead  of  transmitting  this  letter  to  the 
General  Post-office,  abstracted  it  from  the  receiving-box,  opened  it,  took  out  the 
half-sovereign,  and  kept  both  the  letter  and  money,  meaning  to  appropriate  them  to 
his  own  use.  The  jury  found  the  prisoner  guilty,  and,  upon  a  case  reserved,  the 
judges  were  unanimously  of  opinion  that  this  was  a  post  letter,  and  therefore  the 
conviction  was  right.(c) 

(y)  Supra,  (z)  Reg.  v.  Shepherd,  Dears.  G.  C.  606. 

la)  Reg.  o.  Gardner,  1  C.  &  K.  628  (47  E.  C.  L.  R.). 

(b)  Reg.  V.  Newcy,  I  G.  &  K.  630  (47  E.  G.  L.  R),  note  (a).  Gurney,  B.,  said  he  would 
confer  with  some  other  judges  on  the  point,  and  the  prisoner  was  afterwards  transported 
without  any  notice  being  taken  of  this  point. 

(e)  Reg.  V.  Young,  I  Den.  G.  G.  R.  194;  2  G.  &  K.  466  (61  E.  G.  L.  R.).  During  the 
argument,  Parke,  B.,  said,  "  I  cannot  understand  why  it  is  not  a  post  letter ;  it  has  all  the 
ingredients  of  the  definition  in  the  statute ;  and  whether  it  can  be  delivered  or  no,  seems 
beside  the  question."  By  sec.  47,  *'  The  term  post  letter  shall  mean  any  letter  or  packet 
transmitted  by  the  post  under  the  authority  of  the  Postmaster-General  •"  the  question 
therefore  ia,  what  does  the  word  "letter"  mean  ?  and,  with  all  deference,  it  no  more  means 
a  fabricated  letter  than  the  terms  '*  bill  of  exchange,"  *'  sovereign,"  or  "  shilling,"  when 
used  in  an  Act,  mean  a  forged  or  counterfeit  bill,  sovereign,  or  shilling,  unless  the  context 
shows  that  that  is  their  meaning.  It  is  apprehended  that  it  is  a  general  rule  that,  wher- 
ever a  statute  mentions  any  thing,  it  means  a  real  and  genuine,  and  not  a  spurious  or 
fabricated  thing,  unless,  from  the  terms  used,  or  the  context,  the  contrary  appears.     It  ie 
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*5()fi1       *The  prisoner  was  charged  in  different  counts  with  stealing,  embezzling, 
^  and  destojing  a  post  letter,  he  being  at  the  time  employed  nnder  the  post- 
ofEce.     The  prisoner  was  the  post  messenger  between  Glasgow  Dock  and  Lancaster. 
The  postmistress  at  the  office  at  Glasgtiw  Dock  received  the  letter  in  qaestion, 
addressed  to  "  Mary  Shandley,  24  North-street,  Liverpool,"  together  with  £1  for  a 
post-office  order  to  that  amount,  3<f.  for  the  poundage  on  such  order,  Id,  for  the 
postage,  and  Id.  for  the  messenger  from  that  office  to  the  one  in  Lancaster,  by  way 
of  commission  or  gratuity  for  his  trouble  in  getting  the  order.     The  letter  when 
received  was  unsealed,  and  the  postmistress  in  due  course  delivered  it,  still  unsealed, 
and  with  the  money,  to  the  prisoner,  instructing  him  to  obtain  the  order  for  the  £1 
at  the  Lancaster  office,  and  then,  after  inclosing  the  order  in  it,  to  post  the  letter  at 
that  place.     The  postmistress  at  the  Lancaster  office  stated  that  the  prisoner  had 
never  delivered  the  letter,  and  had  paid  no  money  at  her  office  for  the  post-office 
order,  nor  on  account  of  any  such  order.     A  portion  of  the  same  letter  was,  on  the 
prisoner's  apprehension,  found  in  his  box.     It  was  submitted  that  the  prisoner  could 
not  be  considered  as  employed  under  the  post-office  in  this  instance,  and  that  the 
letter  was  not  a  post  letter,  as  it  was  delivered  to  him  in  order  that  he  might  per- 
form an  act  of  agency  with  respect  to  it  before  it  should  be  actually  posted  at  Lan- 
caster.    But  Cresswell,  J.,  was  of  opinion  that  under  these  circumstances  the  letter 
must  be  considered  a  post  letter,  and  the  prisoner  in  the  employ  of  the  po8t-offiGe.((/ ) 
It  was  decided  on  the  7  Geo.  3,  c.  50,  that  a  bill  of  exchange  might  be  laid  in 
the  indictment  as  a  warrant  for  the  payment  of  money.     The  prisoner,  a  clerk  em- 
ployed in  the  post-office  at  Birmingham,  was  charged  in  the  indictment  with  steal- 
ing from  a  letter  a  certain  warrant  /or  the  patient  of  money  ;  and  it  was  objected 
on  his  behalf  that  the  instrument  in  question  was  not,  according  to  the  true  con- 
struction of  the  statute,  a  warrant  for  the  payment  of  money,  but  a  post  bill,  note, 
or  bill  of  exchange.(e)     The  prisoner  having  been  found  guilty,  this  point  was 
submitted  to  the  consideration  of  the  judges.     Three  of  the  judges  doubted,  at 
first,  whether  the  instrument  could  be  considered  as  a  warrant  within  the  meaning 
of  the  statute ;  for  as  the  statute  enumerated  specific  things,  and  expressly  men- 
tioned bills  of  exchange,  they  thought  that  the  words  "other  warrant"  must  mean 
*^{\T\   s^^^^^^^g  besides  a  bill  of  exchange,  (such  as  warrants  from  some  of  the 
^  ^public  boards  for  payment  of  monay)  but  thay  afterwards  admitted  that  the 
case  could  not  be  distinguished  from  a  case  of  forgery,  where  an  indictment  laid  in 

clear  that  a  forged,  or  even  an  unstamped  check,  woald  not  be  a  valaable  security  within 
sec.  26  :  Pooley's  case,  pott^  p.  507.  Now,  suppose  a  forged  or  unstamped  check,  inclosed 
in  a  fictitious  letter  and  posted,  and  stolen  in  the  post-office,  it  is  clear  that  there  could  be 
no  conviction  for  stealing  the  check,  because  it  was  forged  or  unstamped ;  and  yet,  ac- 
cording to  these  decisions,  there  could  be  a  conviction  for  stealing  the  letter,  although  it 
was  fabricated.  In  other  words,  in  sec.  26,  *' letter'*  includes  a  fictitious  letter,  but  ^'valu- 
able security"  does  not  include  a  fictitious  security.  If  the  Act  is  examined  it  is  obTious 
the  paramount  intent  was  to  protect  genuine  letters,  and  that  the  term  'Uetter"  is  through- 
out used  with  reference  to  genuine  letters  alone.  One  of  the  essentials  of  a  letter  is  that 
it  shall  be  sent  by  one  person  with  the  intent  that  it  shall  reach  another  person;  and  bj 
the  interpretation  clause  ''  a  letter  shall  be  deemed  a  po'st  letter  from  the  time  of  its  being 
delivered  to  a  post-office  to  the  time  of  its  being  delivered  to  the  person  to  whom  it  is 
-addressed,^'  and  therefore  it  assumes  that  there  is  to  be  a  person  to  whom  it  is  directed. 

(d)  Reg.  V.  BickerstafT,  2  G.  &  K.  761  (61  E.  C.  L.  R.).  See  Reg.  v.  Glass,  1  Den.  O.  C. 
215;  2  C.  &  K.  S95,  ante^  p.  242,  where  a  letter  carrier  was  entrusted  with  money  in  a 
similar  manner  to  obtain  money-orders,  and  he  was  held  not  guilty  of  stealing  the  money, 
as  he  had  no  intention  to  steal  it  when  he  received  it. 

(e)  It  was  in  the  following  form : — 

Post  Bill. 
No.  6127. 

Birmingham,  13th  Feb.  1783. 
Sir  Wm.  Lemon  Bt.  and  Co.,  bankers,  London,  pay  5  Gs.  to  Mr.  Richd.  Moore  or  bearer, 
on  dem<*.  value  rec*. 

Robt.  Coales. 
Five  Gs. 
Bntd.  R.  Moore 

As  to  this  being  a  post  bill,  it  was  observed,  that  the  words  of  the  Act  were  ^^Bank 
post  bill." 
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the  same  manner  was  holden  good ;(/)  and  thej  ultimately  appeared  to  be  satisfied 
as  to  the  indictment  in  the  present  case.  The  other  nine  judges  wore  clear,  that 
the  indictment  was  well  laid ;  as  the  instrument,  though  it  was  a  bill  of  exchange, 
was  also  a  warrant  for  the  payment  of  money,  that  it  was  a  voucher  to  the  bankers 
or  drawees,  if  genuine,  for  the  payment,  and  that  it  might  also  have  been  laid  as  a 
draft.(^) 

Where  an  indictment  charged  the  prisoner,  as  a  person  employed  in  sorting 
letters  in  the  post-office,  with  secreting  a  letter,  containing  a  draft  purporting  to  be 
drawn  in  London,  but  which  appeared  to  have  been  drawn  at  M&idstorxewithotU 
having  any  stamp  upon  it  contrary  to  the  31  Geo.  3,  c.  25,  s.  4,  it  was  holden  that 
this  was  not  a  draft  for  the  payment  of  money  within  the  7  Geo.  3,  c.  60,  s.  1. 
The  objections  taken  at  the  trial  were,  first,  that  a  draft  on  a  banker  or  bill  of  ex- 
change not  stamped  pursuant  to  the  31  Geo.  3,  c.  25,  and  37  Geo.  3,  c.  136,  could 
Dot  be  received  in  evidence  for  any  purpose ;  but  if  it  were  admissible,  then, 
secondly,  that  such  a  draft  or  bill  of  exchange,  if  it  could  be  so  called,  could  not  be 
the  subject  of  larceny,  inasmuch  as  it  could  not  be  of  any  value  whatever ;  and, 
thirdly,  that  being  so  invalid,  it  could  not  be  considered  as  a  security  for  the  pay- 
ment of  money  within  the  2  G«o.  3,  c.  25,  s.  3,  the  secreting  of  which,  when  sent 
in  a  letter,  came  within  the  meaning  of  the  7  Geo.  3,  c.  50.  The  note  was,  how- 
ever, received  in  evidence,  and  the  jury  found  the  prisoner  guilty.  And,  on  a  case 
reserved,  it  was  contended  that  the  paper  in  question,  purporting  to  be  a  draft  for 
payment  of  money,  was  not  in  law  a  draft  for  payment  of  money,  within  the  7  Geo. 
3,  c.  50,  as  it  was  not  stamped  pursuant  to  the  Stamp  Acts  ;(^)  and  that,  being  un- 
stamped, it  was  not  a  chose  in  action,  the  stealing  of  which  could  be  the  subject  of 
larceny  within  the  2  Geo.  2,  c.  25,  s.  3,(t)  for  without  a  stamp  it  was  of  no  value  ;(y  ) 
and  the  judges  were  all  of  opinion  that  the  draft  not  being  stamped  was  of  no  value, 
nor  in  any  way  available,  and  therefore  was  not  a  bill  or  draft  within  the  Act. (A;) 

Where  the  letter  embezzled  was  described  as  having  contained  several  notes,  it 
was  held  to  be  sufficient  to  prove  that  it  contained  any  one  of  them  ;  and  also  that 
if  the  instrument  is  upon  the  face  of  it  a  note,  the  maker's  signature  need  not  be 
proved.  In  the  same  case  it  was  also  held,  that  upon  an  indictment  stating  the 
prisoner  to  have  been  employed  in  two  branches  of  the  p08tK)ffice,  proof  of  his  having 
been  employed  in  either  is  sufficient. (^) 

A  case  has  been  mentioned  in  a  former  part  of  this  work,(m)  where  upon  an  in- 
dictment on  the  first  section  of  the  7  Geo.  3,  *c.  50,  it  was  holden,  that  a  r^icfcAQ 
servant  of  the  post-office,  employed  as  a  facer  of  letters,  who  secreted  a  letter  *- 
containing  the  paid  notes  of  a  country  bank,  which  were  in  the  course  of  being  con- 
veyed from  the  London  bankers,  who  paid  them  to  the  country  bankers,  for  the  pur- 
pose of  being  f  e-issued,  had  committed  an  offence  within  the  statute ;  as)  the  notes, 
though  not  re-issued,  were  considered  as  retaining  the  character  and  falling  within 
the  description  of  promissory  notes.(7t) 

Upon  an  indictment  on  the  7  Geo.  3,  c.  50,  the  charge  was  laid  i^ainst  the  pri- 
soner, in  the  first  and  third  counts,  as  a  person  *^  employed  in  sorting  and  charging 
letters  io  the  post-office ;"  and  in  the  second  and  fourth  counts  as  a  person  *^  em- 
ployed in  the  business  relating  to  the  General  Post-office ;''  and  upon  the  evidence 
it  appeared,  that  the  prisoner  was  only  a  sorter  and  not  a  charger  of  letters,  where- 
apon  the  jury  were  directed  to  convict  him  on  the  second  and  fourth  counts  only. 
But  an  objection  was  afterwards  taken  that,  as  the  prisoner  had  been  acquitted  on 
the  counts  which  charged  him  as  a  sorter  and  charger,  and  he  did  not  appear  to  be 
a  person  employed  by  the  post-office  in  any  other  business  but  that  of  sorting,  which 

(/)  Shepherd's  case,  2  East  P.  C.  c.  16,  s.  22,  p.  582. 

(g)  Willoughby's  case,  2  Bast  P.  C.  c  16,  s.  22,  p.  581. 

\h)  31  Geo.  3,  c.  25,  and  37  Qeo.  3,  c.  136.         (t)  Repealed  bj  1  Wm.  4,  c.  66,  s.  31. 

(/)  In  the  coarse  of  the  argument  Lord  Eldon,  G.  J  ,  observed,  that  the  Legislature  had 
not  made  it  felony  to  secrete  any  letter,  but  to  secrete  anj  letter  containing  any  of  the 
particular  securities  specified  in  the  statute. 

(k)  Pooler's  case,  2  Lench  887 ;  3  Bos  &  Pull.  311 ;  R.  &  R.  12.  See  Rex  v.  Yates,  R.  k 
M.  C.  C.  R.  170,  ante,  p.  272. 

{I)  Rex  f.  Ellins,  R.  k  R.  188.  (m)  Anie,  p.  274. 

(fi)  Ranson's  case,  2  Leach  1090;  R.  k  R.  232.     And  see  Clarke's  case,  ante,  p.  269. 
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10  one  of  the  emplojinents  particularly  Bpecified  in  the  statute,  he  could  not  he  con- 
victed  on  the  second  and  fourth  counts.  And  this  objection  being  submitted  to  the 
consideration  of  the  judges,  they  thought  the  objection  valid;  but  they  inclined  to 
think  that  the  jury  might  have  convicted  the  prisoner  on  the  first  and  third  counts, 
by  a  special  finding  that  he  was  a  sorter  only.(o) 

Where  an  indictment  upon  the  7  Geo.  3,  c.  50,  s.  1,  charged  the  prisoner,  as  a 
person  employed  in  the  business  of  the  post-office  as  a  post-boy,  &c.,  with  secreting, 
&c.,  certain  bills  of  exchange,  contained  in  a  letter  sent  by  the  post,  which  came  to 
his  possession  in  his  said  employment,  it  was  holden  not  to  he  a  variance  to  describe 
such  letter  in  the  indictment  as  one  ^^  to  be  delivered  to  Mesart,  B ,  N.,  and  H. ;" 
as  the  word  Messrs.  was  frequently  added  to  their  address  in  the  direction  of  letters, 
and  other  papers  received  on  businebs,  though  the  parties  themselves,  in  drawing  or 
indorsing  bills,  making  out  invoices,  &c.,  wrote  B.,  N.,  and  H.,  without  ever  adding 
Messrs.  as  part  of  their  description.  And  it  was  considered  that  the  acceptance  of 
bills,  directed  to  them  in  that  manner,  would  be  a  using  of  that  firm.  It  was  also 
holden  to  be  sufficient  to  allege,  in  part  description  of  the  bills  so  secreted  and 
stolen,  that  they  were  subscribed  by  A.  and  B.,  without  saying  that  they  were  drawn 
or  made  by  them.(p) 

Where  an  indictment  on  the  52  G-eo.  8,  c.  143,  alleged  that  a  letter  was  "  to  be 
delivered  to  a  certain  person  at  Turvey,"  and  the  letter  was  directed  to  Mr.  F.  at 
Turvey-house,  which  was  in  the  parish  of  Turvey,  about  a  quarter  of  a  mile  from 
the  village  of  that  name,  it  was  held  sufficient,  for  if  it  was  to  be  delivered  at  Tar- 
vey-hoase  that  was  a  delivery  at  Turvey,  as  Turvey-house  was  in  the  parish  of 
Turvey.  (j) 

*^0Q1  *Though  the  post-office  marks  in  town  or  country,  proved  to  be  such,  are 
'  ^  evidence  that  the  letters,  on  which  they  appear,  were  in  the  office  to  which 
those  marks  belong  at  the  dates  which  they  specified ;  yet  a  mark  of  double  postage 
having  been  paid  on  a  letter  is  not  of  itself  evidence  that  the  letter  contained  an 
enclosure.  Upon  a  case  reserved,  the  judges  held  a  conviction  wrong,  on  the  ground 
that  there  was  not  sufficient  evidence  of  a  double  letter  having  been  put  into  the 
post-office ;  the  clerk  who  put  it  into  the  office,  paid  the  postage,  and  wrote  '^  post 
paid  2s.,**  not  having  been  called. (r) 

Upon  an  indictment  for  stealing  a  letter  the  same  proof  of  an  af&portation  is  suf- 
ficient, as  in  the  case  of  stealing  any  other  chattel.  Where,  therefore,  a  prisoner 
did  not  deliver  a  letter,  and,  being  asked  for  it,  produced  it  from  his  pocket,  into 
which  it  must  have  been  removed  from  the  letter-pouch,  and  the  jury  were  told  that, 
if  they  were  satisfied  that  the  prisoner  put  the  letter  into  his  pocket  with  the  inten- 
tion of  stealing  or  secreting  it,  he  might  be  convicted,  and  the  jury  found  that  the 
prisoner  detained  the  letter  with  the  intention  of  stealing  it,  and  convicted  him,  the 
conviction  was  held  right. (s) 

The  ofiience  of  embezzling  moneys  received  for  the  postage  of  letters  was  made 
punishable  by  the  5  Geo.  3,  c.  25,  s.  19,  and  the  7  Geo.  3,  c.  50,  s.  3.  But  these 
statutes  are  repealed  by  the  1  Vict.  c.  32,  and  the  1  Vict,  c  36,  oootains  no  pro- 
visions for  the  embezzlement  of  moneys  received  for  postage. (f) 

Where  the  prisoner  was  indicted  for  secreting  a  letter,  containing  a  bank-note  for 
ten  pounds,  the  jury  found  specially  that  the  prisoner  was  an  officer  employed  in 
the  business  of  the  post-office,  in  stamping  and  facing  letters ;  that  he  secreted  the 
letter  in  question,  while  in  the  execution  of  his  office,  without  opening  it,  and  with- 
out knowing  that  the  ten  pound  bank-note  was  contained  in  it;  and  that  he  secreted 
it  with  intent  to  defraud  the  king  of  the  postage  thereof,  which  had  been  paid. 
The  determination  of  the  judges  upon  this  case  was  never  commnnicated.(u)     But 

(o)  Sbaw's  case,  2  Black.  Rep.  789 ;   2  East  P.  G.  c.  16,  8.  21,  p.  580;  1  Leaoh  79. 

Ip)  Dawgon's  case,  2  East  P.  C.  c.  16,  s.  39,  p.  605. 

Iq)  Rex  V.  Pearson,  4  C.  &  P  572  (19  E.  G.  L.  R.),  Llttledale  and  Bosanquet,  Js. 

(r)  Rex  V.  Pluiner,  R.  &  R.  264.  It  seems  to  have  been  considered  also  in  .this  case,  that 
though  a  letter  found  upon  the  prisoner  mifrht  properly  be  read,  it  was  not  evidence  of 
the  facts  stated  in  it,  and  that  such  facts  must,  therefore,  be  proved  by  other  evidence. 

(«)  Reg.  V.  Poynton,  L.  &  G.  247.     See  this  case,  ante,  p.  154. 

(t)  The  practice  recently  has  been  to  indict  in  such  cases  under  the  2  Wm.  4,  c  4. 

(u)  Sloper's  case,  2  East  P.  G.  c.  16,  s.  23,  p.  583;  1  Leach  81. 
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it  is  suggested  that  the  case  seems  to  fall  within  one  of  the  offences  provided  for  by 
the  5  Geo.  8,  c.  25,  s.  19 ;  though  some  difficulty  might  have  arisen  in  bringing  it 
within  the  corresponding  clause,  7  Geo.  8,  c.  50,  s.  3,  because  it  appeared  that  the 
letter  had  not  been  destroyed,  but  was  found  in  the  prisoner's  custody.(t7) 

Tn  a  case  up<m  the  7  Geo.  3,  c.  50,  s.  2,  it  appeared  that  the  prisoner,  intending 
to  steal  the  mail  bags,  went  one  night,  about  the  usual  time,  to  the  post-office  at 
High  Wycombe ;  and,  pretending  to  be  the  mail  guard,  obtained,  from  the  person 
who  was  there,  the  bags  of  letters,  wbich  were  let  down  to  him  from  out  of  the 
window  of  the  post-office  by  a  string,  from  whence  he  took  them,  and  immediately 
made  off.  Upon  these  facts  the  prisoner  was  convicted  on  a  count  in  the  indictment 
for  stealing  the  letters  ""out  of  the  post-office ;  and  the  case  being  submitted  r^it-i  a 
to  the  consideration  of  the  twelve  judges,  they  were  all  of  opinion  that  the  ^ 
conviction  was  right,  and  that  the  artifice  of  the  prisoner,  in  obtaining  the  delivery 
of  the  letters,  in  the  bag,  out  of  the  house,  was  the  same  as  if  he  had  actually  taken 
them  out  himself.(to)  In  this  case  the  property  did  not  pass;  as  the  postmaster  had 
no  property  in  the  mail  bags  to  part  with.(x) 

On  an  indictment  for  stealing  post  letters,  it  appeared  that  the  prisoner  had  been 
io  the  service  of  O.  &  Co.,  and  had  been  accustomed  to  go  for  them  and  get  their 
letters  at  the  post-office;  and  after  he  left  their  service  a  person,  not  identified, 
went  to  the  post-office,  and  obtained  five  letters  for  C.  &  Co  ,  and  on  the  same  day 
these  letters  were  proved  to  have  been  in  the  prisoner's  possession ;  Channell,  B., 
left  the  case  to  the  jury,  in  accordance  with  the  cases  in  which  it  has  been  held, 
that  prisoners  who  had  obtained  goods  by  fraud  were  guilty  of  laTceny.(^) 

It  was  supposed  to  have  been  decided  that  the  second  section  of  the  7  Geo.  3,  c. 
50,  did  not  extend  to  servants  of  the  post-offic<*.(z)  But  the  report  of  such  decision 
has  been  mentioned  as  incorrect.  And  it  is  clear  that  a  person  might  be  convicted 
under  the  third  section  of  the  52  Geo.  3,  c.  143,  for  stealing  a  letter,  though  such 
person  had  an  employment  in  the  post-office,  especially  if  such  letter  did  not  come 
to  him  in  the  course  of  his  employment.  The  prisoner  was  employed  by  the  post- 
office  to  deliver  letters,  and  not  to  sort  them ;  but  he  did  sort  them,  when  regularly 
he  ought  not  to  have  done  so,  and,  whilst  sorting,  stole  a  letter.  The  indictment 
charged  him  as  a  sorter  with  secreting,  and  as  a  common  person  (under  sec.  3  of  the 
52  Geo.  3)  with  stealing:  but  as  it  appeared  that  he  ought  not  to  have  been  allowed 
to  sort,  he  was  acquitted  of  secreting,  and  it  was  then  urged  that  he  could  not  be 
convicted  under  the  third  section,  because  he  was  a  person  employed  in  the  post- 
office,  and  the  case  of  Rex  v.  Poofry  was  cited.  A  case  being  reserved,  the  judges 
stated  that  the  report  of  Rex  v.  Pwdey  was  as  to  the  point  in  question  mistaken ; 
that  Rex  v.  Simpaon,  cor.  Lord  Ellen  bo  rough,  Thomson,  B.,  and  Lawrence,  J.,  O. 
B.  1810,  was  in  point  the  other  way ;  th  it  a  man  who  stole  was  not  less  a  person 
stealing  because  he  had  some  employment  in  the  office ;  and  that  upon  a  contrary 
construction  if  a  person  in  the  office  stole,  but  not  in  the  course  of  his  employment, 
he  would  be  unpuni8hable.(a) 

Previously  to  the  last  case  it  had  been  holden  that  a  letter  "^ carrier  taking  ^^^^ . 
letters  out  of  the  post-office,  intending  to  deliver  them  to  the  owners,  but  to  *- 

(v)  2  East  P.  G.  c.  16,  s.  23,  p.  583 ;  and  see  Howatt's  case,  infr^r, 

(v)  Pearce's  case,  2  East  P.  C.  c.  16,  s.  39,  p.  603. 

(x)  This  was  noticed  as  differing  the  case  from  that  of  Atkinson,  2  East  P.  C.  c.  16,  s. 
104,  p.  673 ;  ante,  p.  207. 

(y)  ^H'  V.  Gillings,  I  F.  &  F.  36.  See  Reg.  v.  Jones,  1  Den.  C.  C  188,  ante,  p.  147.  Tn 
all  such  cases,  the  postmaster  has  no  power  to  part  with  the  property  in  the  letter,  and 
therefore  the  oflfence  is  larceny,  and  not  false  pretences.  See  Reg.  v.  Kay,  D.  k  B.  231, 
anUj  p.  217. 

(2)  Rex  V,  Pooley,  R.  &  R.  31 :  2  Leach  904 ;  I  East  P.  C.  Addenda,  ivii. ;  3  Bos.  k  Pal. 
315;  Skatt's  case,  as  stated  in  Pooley's  case,  2  Leach  904.  A  different  objection  is  men- 
tioned as  the  ground  of  the  acquittal  in  Skutt's  case  in  another  report  of  it  (1  Leach  106; 
2  Kast  P.  0.  c.  16,  8.  22,  p.  582j,  namely,  that  the  letters  contained  money,  and  not  any 
security  relating  to  the  payment  of  money  mentioned  in  the  statute. 

(a)  Rex  V.  Brown,  MS.,  Bayley,  J.,  and  R.  k  R.  32,  note  (a).  And  see  Rex  v.  Salisbury, 
5  C.  &  P.  155  (24  E.  C.  L.  R.),  where  Patteson,  J.,  held  that  a  letter  carrier  might  be  con- 
ricted  of  stealing  a  letter  out  of  a  post-office  upon  aa  indictment  under  the  52  Geo.  3, 
c.  143. 
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embezzle  the  postage^  was  not  iDdictable  for  stealing  such  letters,  under  the  second 
section  of  the  7  Geo.  3,  c.  50.  The  prisoner  was  a  letter  carrier  at  the  post-office  at 
Manchester ;  he  contrived  to  obtain  possession  of  the  letters  in  question  before  they 
were  counted  out  and  delivered  to  him  bj  any  of  the  clerks  in  the  usual  way ;  and 
he  was  detebted  with  them  in  his  pocket,  in  the  letter  carrier's  room,  which  was 
near  to  the  clerk's  office.  But  the  jury  found,  when  they  convicted  him,  ^^  that  he 
intended  to  have  delivered  the  letters,  and  only  to  have  embezzled  the  postage." 
Upon  the  case  being  afterwards  submitted  to  the  consideration  of  the  twelve  judges, 
two  of  them,  at  first)  suggested  that,  as  the  act  of  the  prisoner  deprived  the  crown 
of  its  lien,  though  there  were  no  intention  to  defraud  the  true  owner,  it  was  as  much 
larceny  as  stealing  from  a  pawnbroker ;  and  that  the  clause  in  question  was  positive, 
without  adverting  to  the  view  with  which  the  act  was  done.  On  the  other  hand  it 
•  was  observed  that  the  two  first  clauses  of  the  statute,  sec.  1  and  2,  respected  the 
safe  carriage  of  letters,  and  seemed  to  be  confined,  as  appeared  further  by  the  pre- 
amble, to  a  taking  to  the  prejudice  of  the  owner :  and  that  the  third  clause,  sec.  3, 
was  for  the  protection  of  the  revenue ;  which  went  to  show  that  the  Legislature  did 
not  mean  to  protect  the  revenue  by  the  antecedent  clauses.  And  it  was  also  observed 
that  if  the  letters  had  been  so  taken  by  those  to  whom  they  were  directed,  it  would 
not  have  been  within  the  clause  under  consideration  :  though,  if  it  were  a  question 
of  larceny  at  common  law,  it  would  be  equally  larceny  in  the  owner.  And  this 
being  an  indictment  on  the  statute,  and  not  for  taking  the  goods  of  such  an  one,  as 
charged  in  an  indictment  for  stealing  the  goods  of  a  bailee,  all  the  judges  ultimately 
agreed  that  the  conviction  was  wrong,  on  the  finding  of  the  jury,  which  negatived  a 
stealing  within  the  Act.(6) 

Secreting  a  letter  containing  a  bill  of  exchange  was  not  within  the  52  Greo.  3,  c. 
143,  s.  2,  if  the  object  was  to  deliver  the  letter  with  its  contents,  but  to  cheat  the 
revenue  of  the  postage.  The  first  count  stated  the  prisoner  to  be  employed  in 
stamping  letters,  and  that  he  secreted  a  letter  containing  bills  of  exchange.  The 
second  count  charged  the  prisoner  with  stealing  the  bills.  The  prisoner  was  a 
stamper  in  the  London  post-office,  and  having  been  seen  slip  a  letter  into  his  coat 
pocket,  was  desired  to  empty  his  pocket,  which  he  did,  and  thereout  produced  eight 
letters,  one  of  which  was  the  letter  stated  in  the  indictment ;  it  was  a  letter  written 
from  America,  and  put  in  the  post-office  at  Liverpool,  marked  '*  Liverpool  ship  let- 
ter;" from  whence  it  arrived  that  morning,  directed  "Mr.  Samuel  Williams,  13 
Finsbury-square."  It  was  and  had  been  taxed  as  a  double,  letter,  and  the  sum  of 
three  shillings  and  twopence  marked  upon  it  as  the  amount  of  postage,  and  had  been 
afterwards  stamped  by  the  prisoner,  whose  duty  it  was,  after  stamping  it,  to  deliver 
it  to  the  sorter.  The  other  seven  letters  were  single  letters,  and  it  was  sworn  that 
they  could  be  of  no  use  to  the  prisoner,  but  to  enable  him  to  receive  the  postage. 
*5121  ^^^^'^  ^^  prisoner  produced  the  letters,  he  was  *asked  if  he  had  any  ex- 
^  planatinn  to  give,  and  he  said  he  had  taken  them  to  cog^  which  is  a  cant 
phrase  for  taking  them  as  missorted  letters  to  get  the  postage.  The  jury  found  the 
prisoner  guilty,  but  added  that  they  thought  the  secreting  the  letter  was  only  for 
the  purpose  of  appropriating  the  postage ;  and,  upon  a  case  reserved,  the  judges  were 
of  opinion  that,  as  the  statute  extended  to  such  letters  only  as  contained  valaable 
documents,  the  security  of  the  documents  was  the  object  contemplated  by  the  L^is- 
lature,  and  as  the  prisoner  had  no  intention  to  put  these  documents  in  hazard,  or  to 
prevent  the  person  for  whom  they  were  intended  from  reoeiving  them,  the  case, 
though  within  the  letter,  was  not  within  the  spirit  of  the  Act,  and  the  conviction 
was  therefore  wrong,  (c) 

One  count  charged  the  prisoner,  whilst  employed  in  the  post-office,  with  stealing 
two  letters  containing  money,  another  with  secreting  the  letters.  The  prisoner's 
duty  was  to  open  the  bags  brought  to  the  table  at  which  he  was  placed,  take  out 
the  letters  and  separate  them.  A  bag,  which  contained  amongst  others  the  letters 
in  question,  was  brought  to  the  table.    He  opened  it,  took  out  all  the  lettera  and  put 

(h)  Howatt's  case,  2  Bast  P.  C.  c.  16,  s.  39,  p.  604. 

(e)  Rex  V.  Sbarpe,  R.  &  M.  C.  C.  R.  125.  Sec.  26  of  the  I  Vict.  c.  36,  seems  framed  to 
meet  this  and  the  preceding  case,  as  it  makes  the  offence  to  secrete,  "for  anj  parpose 
whatever,"  a  post  letter,  without  reference  to  its  contents.    0.  S.  G. 
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them  OD  tbe  table  before  him.  Twenty  or  thirty  bags  were  opened  on  the  same 
table  by  the  prisnner  at  the  same  time,  and  the  letter-bills  of  the  several  bags  were 
by  him  spread  before  him  on  the  table.  It  then  became  his  duty  to  separate  the 
registered  letters  and  unpaid  letters  from  the  unregistered  paid  letters,  and  to  fold 
the  reg^istered  letters  in  the  bills,  and  place  them  in  a  drawer.  In  the  course  of  this 
separation  he  put  two  unregistered  letters  in  one  of  the  letter  bills,  and  some  of  the 
registered  letters  in  their  respective  bills  in  the  drawer,  from  which  he  afterwards 
gave  them  to  the  register-clerk  to  check  the  bills  containing  them.  He  afterwards 
pat  the  rest  of  the  registered  letters  in  the  drawer,  and  when  collected  carried  them 
to  the  register  clerk.  When  he  hid  done  so,  he  r^urned  towards  his  table,  and 
went  to  a  water-closet.  He  was  observed  to  hold  in  his  hand  what  appeared  to  be 
a  bill  folded  over  letters,  was  followed,  and  after  he  had  placed  himself,  with  his 
breeches  down,  on  the  seat  of  the  water  closet,  was  observed  to  put  his  handd  between 
his  legs.  He  was  immediately  taken  into  custody.  On  his  coming  from  the  water- 
closet,  the  two  letters,  sealed  and  unopened,  lay  on  the  p^per  contained  in  the  pan. 
It  appeared  that  if,  through  neglect,  the  letters  were  not  accurately  sorted,  the  person 
guilty  of  such  neglect  was  liable  to  punishment.  The  jury  found  that  the  prisoner, 
having  committed  a  mistake  in  sorting  the  letters  in  question,  secreted  them  in  the 
water-closet,  in  order  to  avoid  the  supposed  penalty  attached  to  such  mistake ;  and, 
upon  a  case  reserved,  it  was  held  that  the  evidence  supported  both  counts.  First, 
as  to  the  secreting,  no  purpose  was  alleged  in  the  indictment;  but  the  words  and 
object  of  the  Act  made  it  clear  that  no  purpose  need  be  stated.  Particular  duties 
are  imposed  on  the  servants  of  the  post-office ;  they  are  not  to  secrete  letters  for  any 
purpose  whatever.  If  they  secrete  letters,  be  their  purpose  in  doing  so  what  it  may, 
they  are  equally  guilty.  This  decision  *is  in  exact  accordance  with  Reg.  tjicriq 
V.  Douglas^  which  was  confirmed  in  error.(rf)  Secondly,  as  to  the  larceny.  ^ 
The  act  was  clearly  a  larceny ;  the  prisoner  could  have  no  other  intention  than  to 
deprive  the  post-office  authorities  of  the  letters,  which  were  their  property ;  he  put 
them  in  a  place  whence  in  a  moment  they  would  naturally  disappear.  They  were 
therefore  meant  to  be  entirely  withdrawn  from  the  owner. (e) 

The  52  Geo.  3,  c.  143,  s.  3,  made  it  a  felony  to  steal  "  from  or  out  of  any  post- 
office  or  house  or  place  for  the  receipt  or  delivery  of  letters ;"  and  under  that  Act 
it  was  held  that  a  receiving-house  was  not  a  ^'  post-office/'  but ''  a  place  for  the  receipt 
of  letters,"  and  that  the  whole  shop  and  not  merely  the  letter-box  was  to  be  con- 
sidered ^^  a  place  for  the  receipt  of  letters;"  and  that  in  order  to  constitute  a  stealing 
from  or  out  of  such  place  the  letter  must  be  carried  out  of  the  shop,  and  therefore, 
if  a  person  took  a  letter  and  stole  its  contents  in  the  shop,  that  was  not  an  offence 
within  that  section  of  the  Act.  The  indictments  in  some  counts  charged  the 
prisoner  with  stealing  a  letter  from  and  out  of  a  certain  post-office,  and  it  appeared 
that  the  prisoner  was  servant  of  Mr.  Abram,  a  law  stationer,  at  a  shop  in  Middle 
Temple  Lane,  which  wai)  a  receiving-house  of  the  general  post-office.  The  letter  in 
question  was  taken  to  Mr.  Abram's  shop,  but  whether  it  was  put  into  the  letter-box, 
or  given  to  a  person  in  Mr.  Abram's  shop,  was  not  clearly  proved.  One  of  the 
notes  contained  in  the  letter  was  afterwards  found  in  a  boot,  in  a  room  of  a  house 
opposite  Mr.  Abram's  shop,  and  the  prisoner  acknowledged  having  put  this  note 
into  the  boot :  it  was  held  that  this  shop  was  not  a  post-office  within  the  meaning  of 
the  Act;  but  that  it  was  "  a  place  for  Uie  receipt  of  letters;"  that  the  whole  room 
was  the  place  for  receiving  letters  and  not  the  mere  box,  and  that  if  a  person  went 
into  the  shop  and  laid  a  letter  on  the  counter,  that  was  sufficient ;  but  that  in  order 
to  convict  the  prisoner  of  stealing  the  letter  out  of  the  post-office  the  jury  must  be 
satisfied  that  he  took  the  letter  out  of  the  shop,  and  it  was  not  sufficient  if  he 
opened  it  in  the  shop  and  took  its  contents  out  in  the  shop.(/) 

The  first  count  charged  the  prisoner  with  stealing  notes  out  of  a  certain  post 

(d)  13  Q.  B.  42  (66  E.  G.  L.  R.),  ante^  vol.  1,  210 ;  and  see  Holloway  v.  Reg.  17  Q.  B.  317 
(79  E.  C.  L.  R.),  ante,  vol.  1,  605. 

(e)  Reg.  V.  Wynn,  I  Den.  C.  0.  365 ;  2  C.  A  K.  869  (61  E.  C.  L.  R.).  "  The  moment  the 
prisoner  dropped  the  letters  into  the  water-closet,  there  was  an  asportavit,  and  the  intent 
is  shown  by  the  place  where  they  were  dropped:"  per  Parke,  B. 

(/}  Rex  V.  Pearson,  4  C.  &  P.  572  (19  E.  L.  G.  R.),  Littledale  and  Bosanquet,  Js. 


513  Of  Larceny  and  Embezzlement  of  [booeiv. 

letter ;  the  second  with  stealing  a  post  letter  from  a  post-office ;  the  third  with 
stealing  notes  then  sent  by  the  post ;  the  fourth  was  similar ;  and  there  were  counts 
also  for  the  simple  larceny.  A  person  took  the  letter  containing  the  notes  to  the 
Talbot  Inn,  and  placed  it  on  a  table  under  the  bar  window  in  the  passage  leading 
into  the  kitchen,  and  placed  on  the  letter  twopence  to  prepay  the  postage ;  and  the 
prisoner  being  near,  he  pointed  out  the  letter  to  her,  when  she  said,  '^  They  will  be 
here  directly,  and  I  will  give  it  to  them ;''  and  he  then  went  away.  The  post-office 
was  at  the  Talbot  Inn,  and  the  letter-box  was  in  the  before-mentioned  passage,  and 
*5141  "^^^y^  ^^P^  locked.  The  prisoner  was  iu  the  service  of  the  innkeeper,  but 
-I  he  had  never  '^'authorized  the  prisoner,  or  any  other  of  his  servants,  to 
receive  letters  for  him.  It  was  objected  that,  in  order  to  support  the  first  four 
counts,  it  was  essential  to  show  that  the  letter  was  a  '^  post  letter,"  which  it  was 
not ;  as  it  was  neither  put  into  the  letter-box  nor  delivered  to  any  postmaster,  or  to 
any  person  authorized  by  the  post-office,  or  even  authorized  by  the  postmaster  to 
receive  letters  for  him  ;  and  Wightman,  J.,  held  that  as  to  those  counts  the  objec- 
tion must  prevail,  as  this  was  neither  a  '^  post  letter,"  nor  were  the  notes  contained 
in  it  "  sent  by  the  po8t."(^) 

On  an  indictment  for  stealing  a,  £10  Bank  of  England  note  from  a  post  letter, 
it  appeared  that  Mrs.  Rice  took  the  letter  containing  the  note  to  a  district  receiving 
house,  and  handed  it  to  the  postmistress,  with  a  request  that  it  might  be  registered, 
and  paid  the  fee  for  registration ;  but  the  postmistress,  being  busy  at  the  time, 
asked  Mrs.  Rioe  to  call  again,  when  she  would  give  her  a  receipt.  In  the  mean- 
time she  put  the  letter  under  a  glass  case  in  the  shop,  to  which  the  prisoner  had 
access.  A  short  time  aflerwards  Mrs.  Rice  called  again  ;  the  letter  was  taken  from 
the  case  and  stamped,  but  it  was  subsequently  discovered  that  the  note  had  been 
abstracted.  It  was  contended  that  the  letter  could  not  be  taken  to  be  a  post  letter, 
and  Rex  v.  Harlei/(h)  was  relied  upon.  For  the  prosecution,  sec.  47  of  the  Act, 
which  declares  that ''  the  delivery  to  u  letter  carrier  or  other  person  authorized  to 
receive  letters  for  the  post  should  be  a  delivery  to  the  post-office,"  was  relied  upon. 
Cresswell,  J.,  "  I  think  Rex  v.  Hwrley  does  not  apply  here.  There  was  no  delivery 
to  any  person  authorized  to  receive  the  letter  \  here  it  was  delivered  into  the  hands 
of  the  postmistress  herself.     I  think  this  is  a  post  letter  within  the  statute."(t) 

It  has  been  held  that  letters  put  into  pigeon-holes  in  a  post-office  for  private 
individuals  are  still  within  the  post-office  On  an  indictment  on  the  52  Greo.  3,  c. 
143,  for  stealing  letters  from  the  post-office  at  jjiverpool,  it  appeared  that  at  that 
post-office  there  is  a  set  of  pigeon-holes,  into  which  letters  for  certain  merchants, 
who  pay  to  the  postmaster  a  guinea  a  year,  were  placed  immediately  on  their  arrival; 
and  by  this  means  those  merchants  were  enabled  to  get  those  letters  sooner  than 
they  otherwise  would  do ;  it  was  objected  that  as  soon  as  the  letters  were  deposited 
in  the  pigeon-holes  they  ceased  to  be  in  the  post-office,  and  consequently  that  the 
indictment  for  stealing  from  the  post-office  could  not  be  sustained ;  but  the  objection 
was  overruled.(y) 

The  52  Geo.  3,  c.  143,  s.  2,  contained  two  clauses,  one  relating  to  letters,  &e., 
with  which  persons  employed  under  the  post-office  had  been  *^  entrusted  in  con- 
sequence of  such  employment,"  the  other  relating  to  letters,  &c.,  which  in  any  other 
manner  came  into  the  possession  of  such  persons  ^^  whilst  so  employed."  The  pri- 
soner, who  was  indicted  under  this  Act  for  stealing  a  letter  from  the  post-office  at 
Dursley,  was  employed  by  the  post-mistress  at  Dursley  to  carry  letters  from  Duisley 
^f^l  ^1  ^  Berkeley,  and  the  evidence  tended  to  show  that  he  had  stolen  a  letter,  sent 
-I  from  Cardiff  and  directed  to  Dudley,  but  which  had  been  '^'missent  to 
Dursley.  Patteson,  J.,  "  I  think  this  letter  cannot  be  said  to  have  come  to  his 
hands  in  consequence  of  his  employment  because  he,  as  a  letter  carrier  from  Dursley 
to  Berkeley,  would  not  have  a  letter  addressed  firom  Cardiff  to  Dudley  come  to  his 
hands  in  the  course  of  his  duty.  However,  the  second  section  of  the  Act  goes  on, 
^whilst  BO  employed.'     The  question  then  is,  whether  those  words  relate  to  time 

{g)  Reg.  f.  Harley,  1  G.  &  K.  89  (47  E.  C.  L.  R.).  The  prisoner  was  convicted  of  simple 
larceny. 

(A)  Sufn^a.  '  (t)  Reg.  v.  Rogers,  5  Gox  C.  G.  293. 

\j)  Brett's  case,  1  Lew.  228,  Vaughan,  B. 
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only,  or  whether  they  make  it  eflsential  that  the  letter  should  come  to  his  hands  in 
the  course  of  his  duty.  I  am  inclined  to  think  that  they  relate  merely  to  time, 
hecanse  the  words, '  in  oonseqaence  of  such  employment/  are  used  in  another  part 

of  the  section. "(^) 

Under  the  52  Geo.  3,  e.  143,  s.  3,  which  provided  for  the  stealing  mail  bags,  &c., 
from  *'  any  oarrii^e  or  from  the  possession  of  any  person  employed  to  convey  letters," 
in  a  ease  where  a  mail  rider  had  fixed  the  mail  portmanteau  on  the  saddle  of  his 
horse,  containing  four  bags  of  letters,  and  had  slung  the  bridle  of  his  horse  on  a 
staple  at  the  stable-door  of  the  post-office  about  thirty  yards  from  the  door  of  the 
house,  and  then  went  into  the  house  to  put  on  his  great-coat,  and  stayed  about  two 
minutes,  and  in  the  interval  the  robbery  took  place ;  it  was  held  to  be  a  stealing 
from  the  p''«se8sion  of  the  mail  rider.(/) 

By  the  17  &  18  Vict.  c.  83,  s  27,  any  unstamped  document  may  be  received  in 
evidence  in  criminal  cases,  and  it  is  therefore  unnecessary  to  retain  the  old  cases  on 
the  admissibility  of  unstamped  documents. 

By  the  11  &  12  Vict-,  c.  88,  s.  4,  "  every  officer  of  the  post-office,  who  shall  grant 
or  issue  any  money  order  with  a  iraudulent  intent,  shall  io  England  and  Ireland  be 
guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  shall  at  the  dis- 
cretion of  the  court  either  be  transported  beyond  the  seas  for  the  term  of  seven 
years(m)  or  be  imprisoned  for  any  term  not  exceeding  three  year8."(n) 

Upon  an  indictment  for  any  offence  mentioned  in  this  chapter  the  prisoner  may, 
under  the  14  &  15  Vict.  c.  100,  s.  9,  be  convicted  of  an  attempt  to  oommitt  that 
offence,  and  may  thereupon  be  punished  in  the  same  manner  as  if  he  had  been  con- 
victed on  an  indictment  for  such  attempt.(o) 
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OF  LARCENY  AND   EKBEZZLEMENT   OF   NAVAL  AND   MILITARY   STORES. 

The  4  Geo.  4,  c.  53,  enacts,  "  That  every  person  wh  >  shall  be  lawfully  convicted 
of  stealing  or  embezzling  His  Majesty's  ammunition,  sails,  cordage,  or  naval  or  mili- 
tary 8tores,(a)  or  of  procuring,  counselling,  aiding  or  abetting  any  such  offender, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  year8,(6)  or  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  house  of  correction  for 
any  term  not  exceeding  seven  years.^Cc') 

The  9  Geo.  3,  c.  30,  s.  5,  enabled  tne  treasurer,  comptroller,  surveyor,  clerk  of 
the  acts,  or  any  commissioner  of  the  navy  for  the  time  being,  from  time  to  time  in 
all  places  whatsoever,  to  exercise  the  office  of  a  justice  of  the  peace  in  causing  any 
person  who  shall  be  charged  with  stealing  or  embezzling  of  any  naval  stores,  the 

(k)  Rex  V.  Salisbury,  5  G.  &  P.  155  (24  E.  C.  L.  R.),  aod  HSS.  0.  S.  G.  The  new  Act 
omita  the  distinction  contained  in  the  52  Geo.  3,  c.  143. 

(/)  Rex  V.  Robinson,  2  SUrk.  N.  P.  G.  485  (3  E.  G.  L.  R.),  Wood,  B. 

[m]  Penal  servitude  for  any  term  not  exceeding  seven,  and  not  less  than  three  years,  by 
the  20  &  21  Vict.  c.  3,  ante,  vol.  1,  p.  4. 

(n)  By  sec.  5,  in  any  indictment,  &c.,  for  any  felony  or  misdemeanor  committed  or  at- 
tempted to  be  committed  in  respect  of  anything  relating  to  the  post-oflBce,  it  shall  be 
sniBcient  in  every  place  to  name  **  Her  Majesty's  Postmaster-General,"  without  any  farther 
description. 

(o)  AnUj  vol.  1,  p.  1. 

(a)  The  25  k  26  Vict.  c.  64,  s.  4,  repeals  the  whole  of  this  Act  <<  as  to  Her  Majesty's 
naval  and  victualling  stores,"  but  the  repeal  does  not  extend  to  Scotland  or  Ireland ;  and 
all  the  other  provisions  except  those  set  out  in  the  text  had  previously  been  repealed  by 
the  7  Jt  8  Geo.  4,  c.  27.     There  is  a  bill  pending  to  repeal  the  25  k  26  Vict.  c.  64. 

(b)  Penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,  by  the  20  &  21 
Vict.  c.  3,  ante,  vol.  1.  p.  4. 

(e)  No  provision  is  made  by  the  4  Geo.  4,  for  the  punishment  of  accessories  after  the 
fact ;  they  are  therefore  punishable  under  the  24  &  25  Vict.  c.  94.     See  vol.  i.  p.  69. 
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property  of  His  Majesty,  to  be  apprehended,  camniitted,  and  prosecuted  for  the 
same ;  and  it  requires  all  constables  and  other  officers  to  exeeate  and  obey  all  war- 
rants of  such  persons ;  but  it  seems  doubtful  whether  this  Act  be  still  io  torce. 

Provision  is  made  by  the  annual  l^lutiny  Acts  for  the  punishment  of  persons  em- 
bezzling military  and  naval  stores,  by  the  proceedings  of  a  coui^  martial,  but  as 
alterations  are  made  in  these  provisions  from  time  to  time,  it  is  not  advisable  to 
introduce  them  in  this  place. 
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of  lakcent  of  cloth  and  other  articles  in  a  process  of  manufacture. 

Particular  provisions  have  been  enacted  by  several  statutes  for  punishing  the 
embezzlement  of  articles  in  a  ct>urse  of  manufacture,  which,  as  they  relate  to  petty 
offenders  (principally  workmen  employed  in  p-irticular  manufactories),  and  subject 
them  to  the  summary  jurisdiction  of  justices  of  the  peace,  do  not  come  within  the 
scope  of  this  treati6e.(a) 

By  the  24  &  25  Vict.  c.  96,  s.  62,  *'  whosoever  shall  steal,  to  the  value  of  ten 
shillings,  any  woollen^  linen,  hempen,  or  cotton  yarn,  or  any  goods  or  article  of  silk, 
woollen,  linen,  cotton,  alpaca^  or  mohair,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  or  mixed  with  any  other  material,  whilst  laid,  placed,  or  ex- 
posed, during  any  stage,  process,  or  progress  of  manufacture,  in  any  building,  field, 
or  other  place,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding fourteen  years  and  not  less  than  three  years,— -or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement."(6) 

By  the  24  &  25  Vict.  c.  96,  s.  98,  principals  in  the  second  degree  and  accesso- 
ries before  the  fact  are  punishable  in  the  same  manner  as  principals  in  the  first 
degree;  and  accessories  afler  the  fact  (except  receivers  of  stolen  property)  are 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  years.(c) 

Some  questions  may  possibly  arise  upon  the  words  'Maid,  placed,  or  exposed 
during  any  stage,  process,  or  progress  of  manufacture  in  any  building,  field,  or 
other  places.''  Where  the  prisoner  was  indicted  upon  the  18  Geo.  k:,  c.  27,  for 
stealing  yarn  out  of  a  bleaching-ground,  the  evidence  was  that  the  yarn  had  been 
spread  upon  the  ground,  but  was  afterwards  taken  up  and  thrown  into  heaps  in 
order  to  be  carried  into  the  house,  in  which  state  some  of  it  was  stolen  by  the  pri- 
soner; Thompson,  B.,  held  that  the  case  did  not  come  within  the  statute,  as  there 
was  no  occasion  to  leave  the  yarn  upon  the  ground  in  the  state  in  which  it  was 
taken  by  the  prisoner. (r/)  So  in  another  case  upon  that  statute,  where  the  indict- 
ment was  for  stealing  calico  placed  to  be  printed  and  dried  in  a  certain  building,  it 
*f>1$^1  ^^^  ^^^^  ^^t,  in  *order  to  support  the  capital  charge,  it  was  necessary  to 
^  prove  that  the  building  from  which  the  calico  was  stolen  was  made  use  of 
either  for  drying  or  printing  calico. (e)  But  it  should  be  observed,  that  this  re- 
pealed statute  mentioned  particularly  a  building,  &c.,  made  use  of  by  any  calico 
printer,  &c.,  for  printing,  whitening,  bowking,  bleaching,  or  drying. 

It  has  been  decided  upon  the  7  &  8  Geo.  4,  c.  30,  s.  3,  that  goods  remain  in  a 

(a\  The  greater  part  of  them  will  be  foand  in  5  Burn's  Just.  tit.  Seroantt. 

(b)  This  clause  is  framed  on  the  7  &  8  Geo.  4,  c.  29,  s.  16,  and  the  9  Geo.  4,  c.  55,  s.  16 
(L),  with  the  additions  in  italics.  As  to  hard  labor,  &c.,  see  ante,  p.  67.  The  Act  does 
not  extend  to  Scotland. 

(e)  AnUy  p.  67.     As  to  the  proceedings  against  accessories,  see  vol.  1,  p.  67,  tt  teg. 

(d)  Hugiirs  case,  cor.  Thompson,  B.,  at  York,  4  filac.  Com.  240,  note  (8),  ed.  1800. 

(e)  Rex  V,  Dixon,  R.  k  R.  53. 
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"stage,"  "  process,"  or  "progress  of  manufacture/'  though  the  texture  be  complete, 
if  they  be  not  yet  brought  into  a  condition  fit  for  8ale.(/) 

Upon  the  trial  for  any  offence  mentioned  in  this  chapter  the  jury  may,  under  the 
14  &  15  Vict.  c.  lUO,  B.  9,  convict  the  prisoner  of  an  attempt  to  commit  the  same, 
and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had  been  convicted 
on  an  indictment  for  such  attempt.  (^) 
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OF   LARCENY   BY   TENANTS   AND   LODGERS. 

It  was  long  doubted  whether,  as  a  lodger  had  a  special  property  in  the  goods 
which  were  let  with  his  lodgings,  the  stealing  of  them  was  felony  :(a)  and  it  was 
at  length  decided  by  a  majority  of  the  judges  that  it  was  not.(6)  In  consequence 
of  this  decision,  the  3  Wm.  &  M.  c.  9,  s.  5,  was  passed ;  but  several  points  of  nicety 
and  difficulty  arose  upon  the  construction  of  this  statute,  and  upon  the  statement  of 
the  contract  in  the  indictment,  and  it  was  repealed  by  the  7  &  8  Geo.  4,  c.  27,  and 
the  7  &  8  Geo.  4,  c.  29,  s.  45.  substituted  a  more  simple  enactment;  but  that 
^tute  is  now  repealed. 

By  the  24  &  25  Vict.  c.  96,  s.  74,  "  whosoever  shall  steal  any  chattel  or  fixture 
let  to  be  used  by  him  or  her  in  or  with  any  house  or  lodging,  whether  the  contract 
€hall  have  been  entered  into  by  him  or  her,  or  by  her  husband,  or  by  any  person  on 
behalf  of  him  or  her  or  her  husband,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping, and  in  case  the  value  of  such  chattel  or  fixture  shall  exceed  the  sum  of  five 
pounds,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  three  years,— K)r  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping ;  and  in  every  case  of  stealing  any  chattel  in  this  section 
mentioned  it  shall  be  lawful  to  prefer  an  indictment  in  the  common  form  as  for  lar* 
ceny,  and  in  every  case  of  stealing  any  fixture  in  this  section  mentioned  to  prefer 
an  indictment  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger,  and 
in  either  case  to  lay  the  property  in  the  owner  or  person  letting  to  hire.'X<^) 

By  the  24  &  25  Vict.  c.  96,  s.  98,  principals  in  the  second  degree  and  accesso- 
ries before  the  fact  are  punishable  in  the  same  manner  as  principals  in  the  first 
degree,  and  accessories  atler  the  fact  ^(except  receivers)  are  liable  to  be  r^enn 
imprisoned  for  any  term  not  exceeeding  two  years. (c^)  ^ 

There  may  be  a  conviction  of  an  attempt  to  commit  any  offence  mentioned  in 
this  chapter  upon  the  trial  for  that  offence,  and  the  prisoner  may  thereupon  be  pun- 
ished accordingly,  (e) 

(/)  Rex  V.  Woodhead,  I  M.  ft  Rob.  549,  Coleridge,  J.     See  this  case,  post. 

iff)  Antey  vol,  I,  p.  1. 

(a)  Raven's  ali<u  Aston's  case,  Kel.  24,  81 ;  1  Hawk.  P.  G.  c.  43,  s.  2. 

{b)  Meere's  case,  Show.  50.  The  groand  of  this  decision  was  that  the  lodger,  and  not 
the  landlord,  has  the  possession  during  the  time  for  which  the  lodgings  are  let,  and 
therefore  the  landlord  cann«t  maintain  trespass  for  taking  the  goods :  Rex  v.  Belstead, 
US.,  Bayley,  J  ,  and  R.  k  R.  411. 

(c)  This  clause  is  takeo  from  the  7  ft  8  Geo.  4,  c.  29,  s.  45 ;  9  Geo.  4,  c.  55,  s.  38  (I.)  ,* 
aad  12  ft  13  Vict.  c.  U,  s.  2.  As  to  hard  labor,  ftc,  see  anUy  p.  67.  The  Act  does  not 
extend  to  Scotland. 

(i^)  See  the  section,  ante,  p.  67 ;  and  as  to  the  proceedings  against  accessories,  see  vol. 
1,  p.  67,  €t  »eq. 

(e)  See  the  14  ft  15  Vict.  c.  100,  s.  8,  on/c,  vol.  1,  p.  1. 


521  Of  Embezzlement  and  [book  iv. 

*521]  *CHAPTER  THE  TWENTY-SEVENTH. 

OF  EMBEZZLEMENT   AND  FRAUDS   BT   BANKRUPTS.  • 

The  24  &  25  Vict.  c.  134.  '^  An  Act  to  amend  the  law  relating  to  bankruptcy 
and  insolvency  in  England/'(a)  by  sec.  69,  enacts  that  ^*  all  debtors,  whether  traders 
or  not,  shall  be  subject  to  the  provisions  of  this  Act/' 

By  sec.  221,  *^any  bankrupt  who  shall  do  any  of  the  acts  or  things  following, 
with  intent  to  defraud  or  defeat  the  rights  of  his  creditors,  shall  be  guilty  of  a  mis- 
demeanor, and  shall  be  liable,  at  the  discretion  of  the  court  before  which  he  shall  be 
convicted,  to  punishment  by  imprisonment  for  not  more  than  three  years,  or  to  any 
greater  punishment  attached  to  the  offence  by  any  existing  statute : — 

'M .  If  he  shall  not  upon  the  day  limited  for  his  surrender,  and  before  three  of 
the  clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him  for  finishing 
his  examination,  after  notice  thereof  in  writing,  to  be  served  upon  him  personally  or 
left  at  his  usual  or  last  known  place  of  abode  or  business,  and  afler  the  notice  herein 
directed  in  the  London  GazettCy  surrender  himself  to  the  court  (having  do  lawful 
impediment  allowed  by  the  court),  and  sii>n  or  subscribe  such  surrender,  and  submit 
to  be  examined  before  such  court  from  time  to  time: 

*^2.  If  he  shall  not  upon  his  examination  fully  and  truly  discover,  to  the  best  of 
his  knowledge  and  belief,  all  his  property,  real  and  personal,  inclusive  of  his  rights 
and  credits,  and  how  and  to  whom,  and  for  what  consideration,  and  when  he  dis- 
posed of,  assigned,  or  transferred  any  part  thereof,  except  such  part  as  has  been 
really  and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  business, 
if  any,  or  laid  our,  in  the  ordinary  expense  of  his  family,  or  shall  not  deliver  up  to 
the  court,  or  dispose  of  as  the  court  directs  of  all  such  part  thereof  as  is  in  his  pos- 
session, custody,  or  power,  except  the  necessary  wearing  apparel  of  himself,  his 
wife  and  children ;  and  deliver  up  to  the  court  all  books,  papers,  and  writings  in  his 
possession,  custody,  or  power  relating  to  his  property  or  affairs : 

^'  3.  If  he  shall,  after  adjudication,  or  within  sixty  days  prior  to  adjudication, 
with  intent  to  defraud  his  creditors,  remove,  conceal,  or  embezzle  any  part  of  his 
property  to  the  value  of  ten  pounds  or  upwards : 

^'  4.  If,  in  case  of  any  person  having  to  his  knowledge  or  belief  proved  a  false 
debt  under  his  bankruptcy,  he  shall  fail  to  disclose  the  same  to  his  assignees  within 
one  month  after  coming  to  the  knowledge  or  belief  thereof: 

*5*^21        *  '  ^'  ^^  ^^  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  omit 
-'   from  his  schedule  any  effects  or  property  whatsoever  : 

^'  6.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  with  intent  to 
conceal  the  state  of  his  affairs,  or  to  defeat  the  object  of  the  law  of  bankruptcy,  con- 
ceal, prevent  or  withhold  the  production  of  any  book,  deed,  paper,  or  writing  relat- 
ing to  his  property,  dealings,  or  affairs  : 

''  7.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  or  within  three 
months  next  before  adjudication,  with  intent  to  conceal  the  state  of  his  affairs,  or  to 
defeat  the  objects  of  the  law  of  bankruptcy,  part  with,  conceal,  destroy,  alter, 
mutilate,  or  falsify,  or  cause  to  be  concealed,  destroyed,  altered,  mutilated,  or  falsi- 
fied, any  book,  paper,  writing,  or  security,  or  document  relating  to  his  property, 
trade  dealings,  or  affairs,  or  make  or  be  privy  to  the  making  of  any  false  or  fraadu- 
lent  entry  or  statement  in  or  omission  from  any  book,  paper,  document,  or  writing 
relating  thereto : 

"  8.  If,  within  the  like  time,  he  shall,  knowing  that  he  is  at  the  time  unable  to 
meet  his  engagements,  fraudulently  and  with  intent  to  diminish  the  sum  to  be 
divided  amongst  the  general  body  of  his  creditors,  have  made  awav  with,  mort- 
gaged, encumbered,  or  charged  any  part  of  his  property,  of  what  kind  soever,  or  if 
after  adjudication  he  shall  conceal  horn  the  court  or  his  assignee  any  debt  due  to  or 
from  him : 

"  9.  If,  being  a  trader,  he  shall,  under  his  bankruptcy,  or  at  any  meeting  of  hii 

(a)  By  sec.  231,  the  Act  is  confined  to  England. 
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creditors  within  three  months  next  preceding  the  filing  of  the  petition  for  adjudica- 
cation,  have  attempted  to  account  for  any  of  his  .property  by  fictitious  losses  or  ex- 
penses: 

"  10.  If,  being  a  trader,  he  shall,  within  three  months  next  before  the  filing  of 
tlfe  petition  for  adjudication,  under  the  false  color  and  pretence  of  carrying  on  busi- 
ness and  dealing  in  the  ordinary  course  of  trade,  have  obtained  on  credit  from  any 
person  any  goods  or  chattels  with  intent  to  defraud : 

^'11.  If,  being  a  trader,  he  shall,  with  intent  to  defraud  his  creditors,  within 
three  months  next  before  the  filing  of  the  petition  for  adjudication,  pawn,  pledge,  or 
dispose  of,  otherwise  than  by  bond  fide  transactions  in  the  ordinary  way  of  his  trade, 
any  of  his  goods  or  chattels  which  have  been  obtained  on  credit  and  remain  unpaid 
for."(6) 

*Sec.  225,  '^  In  any  indictment  or  information  for  any  misdemeanor  under  r:|cK9q 
this  Act  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged,   ^ 
without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  petition,  or  adjudica- 
tion, or  any  summons,  warrant,  order,  rule,  or  proceeding  of  or  in  any  court  acting 
under  this  Act." 

Sec.  159.  "  In  granting  orders  of  discharge  the  following  rules  shall  be  ob- 
served : — 

^^1.  If  on  the  hearing  of  any  application  for  an  order  of  discharge  the  assignees 
or  any  creditor  shall  allege,  and  if  with  or  without  such  all^ation  the  court  shall 
be  of  opinion,  that  there  is  ground  for  charging  the  bankrupt  with  acts  or  conduct 
amounting  to  a  misdemeanor  und(*r  this  Act,  the  court  shall,  if  the  bankrupt  con- 
sent thereto,  direct  a  clear  statement  in  writing  of  the  charge  to  be  delivered  t(j  the 
bankrupt,  and  shall  appoint  a  day  for  trying  the  bankrupt  on  such  charge,  and,  if 
the  bankrupt  require  it,  shall  summon  a  jury  for  such  purpose,  and  may  direct  the 
creditor's  assignee,  or  the  official  assignee,  or  any  of  the  creditors'  of  the  bankrupt, 
to  act  as  prosecutor  on  such  trial :  Provided  always,  that  in  every  case  of  accusa- 
tion against  a  bankrupt  of  acts  amounting  to  a  misdemeanor,  it  shall  be  competent 
to  the  court  to  direct  that  the  bankrupt  be  indicted  and  prosecuted  in  one  of  the 
ordinary  courts  of  criminal  justice;  and  in  all  other  cases  the  order  of  discharge 
shall  take  effect  immediately  firom  its  date,  subject  to  the  appeal  herein  provided : 

'^2.  If  on  such  trial  by  a  jury  or  by  the  commissioner  alone  the  bankrupt  shall 
be  convicted  of  any  offence  by  this  Act  made  a  misdemeanor,  the  commissioner  * 
shall,  in  addition  to  the  punishment  awarded  for  the  offence,  have  power  to  direct 
that  the  order  of  discharge  be  either  wholly  refused  or  suspended  during  such  time 
and  upon  such  conditions  as  he  shall  think  fit: 

*^  3.  If  the  bankrupt  shall  not  be  accused  of  acts  amounting  to  misdemeanor,  or 
if  he  shall  have  been  accused  and  acquitted,  bat  in  either  case  there  shall  be  made, 
or  shall  appear  to  the  court  to  exist,  objection  to  the  granting  of  an  immediate  dis- 
charge, the  court  shall  proceed  to  consider  the  conduct  of  the  bankrupt  before  and 

(6)  By  sec.  222,  if  it  shall  appear  to  any  court  under  the  Act  that  the  bankrupt  has 
been  guilty  of  any  of  the  offences  in  the  preceding  section  set  forth,  the  court  may  exer- 
cise the  same  jurisdiction  for  summoning,  apprehendiag,  committing,  remanding,  bailing, 
and  otherwise  proceeding  in  respect  of  such  bankrupt  as  are  exercised  by  justices  of  the 
peace  in  respect  of  persons  charged  with  indictable  offences;  and  the  provisions  of  ll  & 
12  Vict.  c.  42,  are  extended  to  proceedings  in  sucb  cases. 

By  sec.  223,  the  court  may  direct  the  creditors'  assignee,  or  if  there  be  none,  the  official 
assignee,  or  any  creditor  to  act  as  prosecutor,  and  may  give  him  a  certificate  of  the  court 
haringso  directed,  and  on  the  production  of  the  certificate,  the  costs  of  the  prosecution 
shall  be  allowed  by  the  court  before  which  any  person  shall  be  prosecuted  or  tried  in 
pursuance  of  such  direction,  unless  that  court  shall  specially  otherwise  direct ;  and  the 
costs  80  allowed  are  to  be  ordered  to  be  paid  and  borne  in  the  same  manner  as  the  costs 
in  prosecutions  for  felonies ;  and  any  expenses  incurred  by  the  prosecutor  otherwise  than 
those  so  defrayed  in  accordance  with  the  next  following  clause,  shall  be  paid  out  of  the 
chief  registrar's  account.  See  In  re  Ballard,  9  Law  T.  R.  399,  where  an  order  was  made 
to  pay  extra  costs  out  of  the  estate  in  the  hands  of  the  trade  assignee,  by  Ooulburn,  Com. 
Sec.  224.  *•  The  court  may  direct  the  assignees  to  lay  the  papers  before  the  Attorney- 
General  (or  the  Solicitor-General  during  a  vacancy  in  the  office  of  Attorney-General)  for 
his  direction  thereon,  either  while  the  bankruptcy  is  pending  before  the  court,  or  when 
it  has  been  brought  to  a  conclusion.'^ 
VOL.  II. — 26 
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after  adjudication,  and  the  manner  and  circumstanceB  in  and  under  which  his  debts 
have  been  contracted ;  and  if  the  tx)urt  shall  be  of  opinion  that  the  bankrupt  has 
carried  on  trade  by  means  of  fictitious  capital,  or  that  he  could  not  have  had  at  the 
time  when  any  of  his  debts  were  contracted  any  reasonable  or  probable  ground  of 
expectation  of  being  able  to  pay  the  same,  or  that,  if  a  trader,  he  has,  with  intent 
to  conceal  the  true  state  of  his  affairs,  wilfully  omitted  to  keep  proper  books  of 
account,  or,  whether  trader  or  not,  that  his  insolvency  is  attributable  to  rash  and 
hazardous  speculation,  or  unjustifiable  extravagance  in  living,  or  that  he  has  pat 
any  of  his  creditors  to  unnecessary  expense  by  frivolous  or  vexatious  defence  to  any 
action  or  suit  to  recover  any  debt  or  money  due  from  him,  the  court  may  either 
refuse  an  order  of  discharge,  or  may  suspend  the  same  from  taking  effect  for  such 
*f\Ul  ^^^^  ^^  ^^^  court  may  think  fit,  or  may  grant  an  order  of  ^discharge  subject 
^  to  any  condition  or  conditions  touching  any  salary,  pay,  emoluments,  profits, 
wages,  earnings,  or  income  which  may  afterwards  become  due  to  the  bankrupt,  and 
touching  after-acquired  property  of  the  bankrupt,  or  may  sentence  the  bankrupt  to 
be  imprisoned  for  any  period  of  time  not  exceeding  one  year  from  the  date  of  such 
sentence : 

*^  Provided  always,  that  no  person  shall  be  liable  by  virtue  of  this  Act  to  any 
criminal  proceeding  or  penalty  in  respect  of  any  matter  which  may  have  occurred 
before  the  passing  of  this  Act  to  which  he  would  not  have  been  liable  if  this  Act 
had  not  passed." 

Upon  the  5  Geo.  2,  c.  30,  which  contained  provisions  of  a  similar  nature,  it  was 
observed,  that  no  instance  ever  occurred  of  a  capital  punishment,  or  (as  was  be- 
lieved) of  a  capital  conviction,  for  the  mere  omission  to  surrender.(c)  And  the 
learned  judges  presiding  in  the  Court  of  Chancery,  in  many  instances,  superseded 
commissions,  in  order  to  prevent  a  prosecution  for  not  surrendering  in  time,  where 
there  did  not  appear  to  have  been  any  intention  in  the  bankrupt  of  defrauding  his 
creditors  by  not  appearing  within  the  time  appointed,  and  where  his  absence  pro- 
ceeded rather  from  an  ignorance  of  the  consequence  or  accident. (<f)  Such  an  order 
did  not,  however,  prevent  a  prosecution,  but  operated  only  as  an  intimation  of  the 
chancellor's  opinion  that  the  bankrupt  did  not  keep  out  of  the  way  fraudulently, 
and  that  it  was  a  case  in  which  the  chancellor  did  not  see  reason  to  think  that  if 
prosecuted  he  would  have  been  convicted  ]{e)  and  it  appears  clear  tbat  there  must 
have  been  a  wilful  omission  to  surrender  to  constitute  a  felony.(/) 

In  an  early  case,  upon  the  repealed  statute,  an  objection  was  taken  to  an  indict- 
ment that  there  ought  to  have  been  an  averment  in  the  indictment,  that  the  com- 
missioners did  sit,  and  that  those  commissioners  should  have  been  named ;  whereas 
they  were  not  named  in  the  notice,  which  only  set  forth  that  he  was  required  to 
surrender  to  t?ie  commissioners  at  Guildhall;  and  it  might  as  well  be  understood  of 
the  commissioners  of  sewers,  or  of  the  lieutenancy,  as  of  the  commissioners  of 
bankrupts,  for  they  all  sit  at  the  same  Guildhall.  The  court  were  of  opinion  that 
this,  together  with  other  objections,  was  good.(^) 

Under  that  statute  it  was  necessary  to  prove  regularly  the  trading,  the  petition- 
ing creditor's  debt,  the  act  of  bankruptcy,  the  issuing  the  commission,  and  the  sub- 
sequent proceedings.  ^'  While  the  commission  subsists,  its  validity  may  be  assumed 
for  certain  civil  purposes ;  but  when  a  criminal  case  occurs,  unless  the  party  was  a 
bankrupt,  all  falls  to  the  ground.''(7t)  Where  a  defendant  was  indicted  for  refusing 
to  give  the  commissioners  an  account  of  his  effects,  he  was  acquitted  on  the  ground 
that  he  was  an  infant  at  the  time  the  debts  were  contracted,  and  could  not,  thare- 
^«oE-i  fore,  be  a  bankrupt  for  debts  which  he  was  not  obliged  to  *pay.(t)  And  a 
^  commission  against  an  infant  is  void.(y)     And  the  Court  of  Chancery  re- 

[e)  4  Ev.  Col.  Stat ,  Bankrupts,  p.  88. 

rf)  Ex  parte  Wood,  1  Alk.  222 ;  Ex  parte  Shiles,  1  Madd.  249. 

e)  By  the  Yice-Chancellor  ia  Ex  parte  Shiles,  1  Madd.  249. 
(/)  Id.,  Ibid. 
(ff)  Rex  ».  Frith,  1  Leach  10. 

!A)  By  Lord  Ellenborough,  G.  J.,  in  Rex  v.  Punshon,  3  Gampb.  97. 
t)  Rex  V.  Gole,  1  Ld.  Raym.  443. 
{j)  Belton  V.  Hodges,  9  Bing.  365  (23  E.  G.  L.  R.). 


CHAP.  XXVII.]  Frauds  by  Bankrupts.  625 

fused  to  lend  its  aid  to  a  prosecution  on  that  statute  by  ordering  the  clerk  under 
the  commission  to  attend  the  trial,  and  produce  the  proceedings. (A;) 

The  following  points  were  understood  to  have  been  decided  in  a  case  upon  the  re- 
pealed statute,  in  which  the  defendant  was  charged  by  the  indictment  with  conceal- 
iag  his  effects  to  the  amount  of  £20  with  intent  to  defraud  his  creditors :  first,  that 
an  averment  in  an  indictment  for  felony,  that  a  commission  issued  under  the  great 
seal  of  Great  Britain^  was  sufficiently  proved  by  evidence  that  it  issued  under  the 
great  seal  of  Great  Britain  and  Ireland ;  secondly,  that  a  bankrupt  could  not  set  up 
a  prior  secret  act  of  bankruptcy  to  invalidate  his  commission ;  thirdly,  that  a  cred- 
itor might  prove  the  act  of  bankruptcy  before  the  commissioners ;  and,  fourthly,  that 
a  commission  of  bankruptcy  was  not  liable  to  any  of  the  stamp  duties  imposed  by 
the  44  Geo.  3,  c.  98.(/)  It  is  clear  that  on  such  an  indictment  the  petitioning 
creditor  is  now  a  competent  witness.(fn) 

It  was  also  ruled  that  on  an  indictment  against  a  bankrupt  where  the  petitioning 
creditor's  debt  was  alleged  to  be  due  to  A.,  B.,  and  C,  surviving  executors  of  the 
Ijst  will  and  testament  of  D.,  afler  proof  that  A.,  B.,  and  C.  were  the  executors,  and 
were  directed  by  the  will  to  carry  on  the  business,  it  was  necessary  to  prove  that 
they  all  assented  to  ac£  in  discharge  of  the  trust :  and  that  a  general  admission  by 
the  prisoner  of  a  debt,  due  to  the  executors  of  I).,  would  not  supply  the  defect. (n) 

VV  here  a  bankrupt  was  indicted  for  not  surrendering  himself  under  sec.  112  of  6 
Geo.  4,  c.  16,  to  the  commissioners  pursuant  to  notice,  and  it  appeared  that  he  was 
in  custody  under  a  detainer  ooUusively  lodged ',  and  it  was  contended  that  he  was 
bound  to  give  notice  of  his  situation  to  the  commissioners,  in  order  to  enable  them 
to  issue  their  warrant  to  bring  him  before  them  for  examination,  and  that  he  was 
bound  to  apply  for  a  habeas  corpus  to  enable  him  to  appear  before  the  commis- 
sioners, or  at  all  events  that  he  was  bound  to  apply  to  the  Lord  Chancellor  for  an 
enlargement  of  the  time,  in  which  to  surrender :  Littledale,  J.,  said,  '^  This  being  a 
case  of 'felony,  the  Act  must  be  construed  favorably  for  the  prisoner ;  and  as  it  does 
not  provide  money  to  pay  the  expenses  of  a  habeas  corpus  in  the  first  instance,  I 
think  the  bankrupt  is  not  compellable  to  make  the  application  contended  for.  And 
as  the  commissioners  have  the  power  to  issue  their  warrant,  and  by  diligent  search 
may  discover  where  he  i%  the  bankrupt  is  not  bound  to  give  them  notice.  I  am 
further  of  opinion  that  the  not  doing  the  things  contended  for,  will  not  make  a 
bankrupt  guilty  of  felony,  though  the  detainer  under  which  he  is  in  custody  be 
collusive.' \'>) 

*A  bankrupt  was  once  held  not  to  be  indictable  for  concealment  until  he  r^K(}(i 
had  concluded  his  last  examination.  A  bankrupt  was  indicted  for  not  de-  ^ 
livering  up  certain  account  books,  and  it  appeared  that  the  final  examination  had 
never  been  completed,  but  that  it  had  been  adjourned  sine  die  ;  it  was  held  that  he 
must  be  acquitted,  for  until  the  final  examination  was  concluded,  he  had  a  lodus 
poenitentis^y  and  might  deliver  up  all  his  books  correctly. (^')  But  this  case  has  been 
overruled.  In  defence  to  an  action  the  defendant  proved  nis  bankruptcy  in  August, 
and  that  he  had  obtained  his  certificate;  and  the  plaintiffs  in  order  to  show  that 
the  certificate  was  void,  proved  that  in  September  the  bankrupt  had  concealed  a 
large  quantity  of  his  goods ;  but  the  matter  got  known,  and  the  bankrupt  disclosed 
all  the  facts  to  the  commissioners  before  his  last  examination  was  passed  \  and  it  was 
hel8  that  the  bankrupt  had  been  guilty  of  concealing  his  goods  within  the  5  &  6 
Vict.c.  122,  s.  32;  fur  under  that  section  ''  the  bankrupt  would  be  punishable  as  a 
felon,  if,  with  intent  to  defraud  and  before  his  final  examination,  he  does  an  act  of 
concealment,  and  there  would  be  no  locus  p(BnitetUise"(q)     *^  If  the  words  '  remove ' 

{k)  1  Hawk.  P.  C.  c.  40 ;  Fraudulent  Bankruptcy,  s.  7. 

\l)  Rex  0.  Bullock,  2  Leach  996;  I  Taunt.  71. 

(m)  14  &  16  Vict.  c.  99,  and  16  k  17  Vict.  c.  ^2,po9t,  Eoidenee, 

(n)  Rex  V.  Barnes,  1  Stark.  R.  243  (2  £.  C.  L.  R.).  It  was  also  ruled  that,  although 
the  probate  of  a  will  had  been  produced,  the  will  itself  could  not  be  read  in  evidence 
upon  the  mere  production  of  it  by  an  officer  of  the  ecclesiastical  court,  without  some  in- 
dorsement upon  it  for  the  purpose  of  authentication. 

(o)  Uitchell's  case,  1  Lew.  20 ;  4  G.  A  P.  251  (19  E.  G.  L.  R.). 

Ip)  Rex  V,  Walters,  5  C.  A  P.  138  (24  E.  0.  L.  R.),  Park,  J.  A.  J. 

(q)  Per  Parke,  B. 
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and  ^  embezzle'  be  read  in  conjaction  with  ihe  word  ^  coDoeal.'  the  idea  of  a  lociu 
poenitentise  wonld  neTer  occur;  fur  though  a  person  may  continue  to  conceal,  it  is 
difficult  to  see  how  he  can  continue  to  remove  or  continue  to  embez8le/'(r)  And 
the  preceding  case  was  0Terruled.(«) 

It  appears  to  have  been  holden,  that  where  an  indictment  against  a  bankrupt  for 
concealing  property  did  not«  in  statin*;  the  property,  sufficiently  specify  particular 
parts  of  it,  though  it  might  have  sufficiently  specified  others,  and  those  specified 
might  have  been  of  the  necessary  Tulue,  such  indictment  was  bad,  ou  the  ground 
that  the  statement  as  to  the  parts  n<»t  npecified  tended  to  embarrass  the  prisoner. 
And  the  decision  appears  to  have  proceeded  upon  the  principle  that  where  vulue  is 
essential  to  constitute  an  offence,  and  the  value  is  ascribed  to  many  articles  collect- 
ively, the  offence  must  be  made  out  as  to  every  one  of  those  articles ;  the  grand 
jury  having  only  ascribed  that  value  to  all  those  articles  collectively. (^) 

The  indictment  against  the  prisoner  after  stating  the  trading,  &c.,  alleged  that 
the  pri<K)ner  surrendered,  and  was  then  duly  sworn  before  the  commissioner,  and 
duly  submitted  himself  to  be  examined,  and  ''  that  the  prisoner  at  the  time  of  his 
said  examination  was  possessed  of  a  certain  real  estate,  to  wit,  &c.,  describing  it, 
and  that  the  prisoner,  *'  at  the  time  of  his  said  examination,  being  so  sworn  as  afore- 
said, feloniously  did  not  discover  when  he  disposed  of,  assigned,  and  transferred  the 
fiaid  real  estate."  The  prisoner  was  convicted,  and,  upon  a  case  reverved,  it  was 
contended,  first,  that  the  indictment  was  bad  because  it  nowhere  alleged  that  there 
ever  was  an  examination  of  the  bankrupt.  Secondly,  that  the  allegation  that  he  did 
not  discover  when  he  disposed  of  his  estate  was  repugnant.  And  the  judges  held 
the  indictment  bad  on  the  second  objection,  for  the  charge  was  that  he  did  not 
^^^2^1  '''^^^^^^^^  when  he  disposed  of  an  estate  which  he  was  alleged  to  be  then  in 
'-'  possession  of;  and,  though  no  decision  was  pronounced  on  the  first  objection. 
Pollock,  C.  B.,  observed,  ^'  I  incline  to  think  that  *  upon  examinarion  '  means,  upon 
questions  being  put  to  him  about  that  specific  thing  which  forms  the  subject  of  dis- 
covery. It  is  quite  consistent  with  all  the  averments  of  this  indictment  that  he 
may  have  been  sworn,  and  the  examination  may  have  been  partially  gone  through, 
and  adjourned  without  any  questions  having  been  put  to  the  bankrupt  about  his  real 

estate,  "(w) 

An  indictment  alleged  that  the  prisoner  was  duly  adjudged  bankrupt  by  the 

Court  of  Bankruptcy  for  the  J^iverpool  district,  and  that,  having  been  so  adjudged 
bankrupt,  he,  upon  his  examination  in  the  said  court,  with  intent  to  defeat  the 
rights  of  his  creditors,  did  not  fully  and  truly  discover,  to  the  best  of  his  knowledge 
and  belief,  all  his  property,  to  wit,  all  his  personal  property  in  money  and  in  goods, 
and  did  not  as  part  of  his  said  property  (not  being  part  fully  and  bond  fide  sold, 
&c.)  fully  and  truly  discover,  to  the  best  of  his  knowledge  and  belief,  how  and  to 
whom,  and  for  what  consideration,  and  when  he  had  disposed  of,  assigned,  or  trans- 
ferred such  part  thereof,  to  wit,  1000/.  sterling,  1000  sacks  of  corn,  1000  sacks  of 
flour,  ten  horses,  &c.,  being  part  of  his  said  property;  and  upon  error  it  was  objected, 
1,  that  if  the  24  k  25  Vict.  c.  134,  s.  221,  No.  (2)  created  two  offence,  the  count 
was  bad  for  duplicity.  If  tho  count  proceeded  on  the  first  part  of  the  clause,  it 
was  bad  for  not  describing  the  offence,  with  the  certainties  of  number,  time,  and 
value.  2.  The  second  part  of  the  count  was  bad  for  not  alleging  that  the  prisoner 
disposed  of  any  part  of  his  property.  Lastly ,  the  indictment  did  not  show  tha^the 
examination  of  the  prisoner  had  terminated,  and  until  then  the  offence  was  not 
complete.  But  it  was  held  that  the  indictment  was  good.  Supposing  the  indict- 
ment charged  two  offences,  this  was  no  objection  upon  error ;  and  supposing  there 
was  a  want  of  certainty,  the  objection  was  cured  atler  verdict  by  the  7  Geo.  4,  c. 
64,  s.  21,  as  the  offence  was  sufficiently  described  in  the  words  of  the  statute. 

(r)  Per  Alderson,  B.  («)  Courtivron  o.  Meunier,  6  Ezch.  R.  74. 

\i)  Rex  V.  Forsyth,  R.  k  R.  274. 

(u)  Reg.  V,  Harris,  1  Den.  G.  G.  461.  In  the  coarse  of  the  argument,  Pollock,  G.  B., 
said  to  the  counsel  for  the  prisoner,  '*  The  force  of  your  argument  is  that  the  bankrupt 
may  have  surrendered,  but  had  no  questions  pat  to  him.  Is  he  then  to  discover  all  bis 
real  and  personal  estate,  at  the  peril  of  committing  a  felony,  by  mere  silence,  althoogh 
not  called  upon  to  speak  7" 
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Qiistre  whether  the  offence  by  a  bankrupt  in  not  diflcovering  his  property  on  ezami- 
natioQ  is  complete  until  the  examination  is  ended  ;  but  whether  that  be  so  or  not, 
this  indictment  is  sufficient.(f(v) 

An  indictment  on  the  12  &  1^  Vict  c.  106,  s.  251,  for  embezzling  part  of  his 
personal  estate,  alleged  that  the  prisoner  committ^sd  an  act  of  bankruptcy  by  being 
nnable  to  meet  his  engagements  with  his  creditors,  and  by  filing  his  petition  for 
adjudication  against  himself;  and  it  was  held  to  be  bad,  as  it  did  not  allege  a  valid 
act  of  bankruptcy,  there  being  no  allegation  that  a  declaration  of  insolvency  pre* 
ceded  the  petition.(f7) 

Ad  indictment  on  the  5  &  6  Vict.  c.  122,  s.  32,  against  a  bankrupt  for  not  sur- 
rendering for  the  purpose  of  his  examination  aft^er  notice  thereof  as  directed  by 
that  section,  must  have  contained  an  express  averment  that  such  notice  had  been 
served  upon  the  bankrupt. (to) 

An  indictment  alleged  that  at  the  time  of  committing  the  offence  herein- 
after mentioned,  to  wit,  on  the  23d  day  of  November,  &c.,  the  prisoner  was 
a  trader,  and  that  the  prinoner  for  more  than  six  months  next  immediately  preceding 
the  time  of  filing  the  petition  for  adjudication  in  bankruptcy,  resided  and  carried 
on  business  within  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  that  the  pri- 
soner, so  being  such  trader,  and  whilst  he  so  resided  and  carried  on  his  business  as 
such  trader,  a^^rwards,  to  wit,  on  the  23d  day  of  November,  filed  with  the  registrar 
of  the  court  a  declaration  in  writing,  in  the  form  in  the  schedule  to  the  statute,  that 
he  was  unable  to  meet  his  engagements  with  his  creditors ;  and  that  the  prisoner, 
whilst  he  so  resided  and  carried  on  his  said  business,  to  wit,  on  the  said  23d  day  of 
November,  and  within  two  months  from  the  filing  of  the  said  declaration,  presented 
his  petition  for  adjudication  of  bankruptcy  against  himself  as  such  trader.  It  then  set 
out  the  petition,  but  did  not  aver  that  it  was  attested  by  the  solicitor  for  the  bank- 
rupt. It  was  urged  that  there  was  no  averment  that  the  prisoner  resided  or  carried 
on  business  in  the  district  *^  for  six  calendar  months  immediately  preceding  the 
time  of  the  filing"  of  the  declaration  of  insolvency.  That  there  was  no  averment 
that  the  petition  was  in  the  form  in  the  schedule  to  the  Act,  or  that  it  was  properly 
attested.  But  the  indictment  was  held  good  after  verdict.  Where  material  master 
is  laid  under  a  videlicet,  it  must  be  taken  after  verdict  to  have  been  proved  r^icRQo 
as  *laid,  and  therefore,  if  the  23d  of  November  was  material,  it  must  be  ^  ^ 
taken  to  have  been  proved  that  the  declaration  was  filed  on  that  day.(x) 

An  indictment  on  the  6  Geo.  4,  c.  16,  s,  112,  must  have  alleged  that  there  had 
been  a  trading  by  the  party,  a  petitioning  creditor's  debt,  and  that  he  became 
bankrupt,  and  it  was  not  sufficient  to  allege  that  a  commission  of  bankrupt  was  duly 
awarded,  by  virtue  of  which  the  commissioners  found  that  the  party  became  a  bank- 
rupt. An  indictment  stated  that  a  commission  of  bankrupt  was  duly  awarded  and 
issued  against  E.  O.  Jones,  directed  to  the  commissioners  therein  named,  thereby 
giving  them  authority  to  proceed,  according  to  the  statute,  with  the  body  of  the 
said  K.  O.  Jones,  as  also  all  his  lands,  which  he  had  in  his  own  right  before  he 
became  bankrupt,  &c.,  by  virtue  of  which  said  commiesion  the  said  commissioners 
found  that  the  said  E.  O.  Jones  did  become  a  bankrupt  within  the  true  intent  and 
meaning  of  the  said  statute  before  the  suing  forth  of  the  said  commission,  and  did 
adjudge  him  to  be  a  bankrupt  accordingly..  It  then  charged  the  defendants  with 
conspiracy  to  conceal  and  embezzle  a  great  part  of  the  personal  estate  of  Jones. 
The  defendants  having  been  found  guilty,  the  judgment  was  arrested  on  the  ground 
that  the  indictment  did  not  state  enough  to  show  that  the  defendants  conspired  to  do 
an'  illegal  act ;  it  ought  to  have  alleged  not  merely  the  issuing  of  a  commission  of 
bankrupt,  but  that  there  had  been  a  trading  by  Jones,  and  a  petitioning  creditor's 
debt,  and  that  he  became  bankrupt.      Without    such  allegation  the  indictment 

(uu)  Nash  c.Reg.  4  B.  &  S.  935  (116  E.  G.  L.  R.). 

(v)  Reg.  V.  Massey,  L.  k  G.  206.  The  court  seem  to  have  been  of  opinion  that  if  the  in- 
dictment had  merely  alleged  that  the  prisoner  had  been  duly  adjudged  bankrupt,  it  might 
have  been  suflScient;  and  also  that,  if  the  indictment  had  stated  that  the  prisoner 
had  committed  an  act  of  bankruptcy  by  filing  a  declaration  of  insolvency,  it  would  have 
been  good. 

(w)  Beg.  V.  Kenrick,  1  Goz  G.  G.  146,  Patteson  and  Erie,  Js. 

(x)  Beg.  V.  Scott,  D.  k  B.  47.    No  remark  was  made  on  the  other  objections. 
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would  clearly  have  been  insufficient  under  the  5  Geo.  2,  c.  30,  and  sec.  112  of 
the  6  Geo.  4,  c.  16,  implied  that  the  commission  therein  mentioned  should 
have  duly  issued,  and  sec.  12  showed  that  a  valid  commission  could  issue  only 
against  a  trader  who  bad  committed  an  act  of  bankruptcy,  and  upon  the  petition  of 
a  creditor.(y) 

On  an  indictment  on  the  12  &  13  Vict  o.  106,  s.  253,  against  the  prisoner  for, 
within  three  months  next  before  the  filing  a  petition  in  bankruptcy,  obtaining  goods 
on  credit  under  the  false  pretence  of  carrying  on  business  in  the  usual  course  of 
trade,  it  was  contended  that  the  word  ^'  bankrupt"  in  that  section  meant  a  person 
duly  adjudicated  a  bankrupt;  and  it  was  therefore  necessary  to  prove  the  trading, 
petitioning  creditor's  debt,  and  the  act  of  bankruptcy,  Rex  v.  Jones.(z)  It  was 
answered  that  under  the  words  of  sec.  253,  evidence  of  the  adjudication  alone  was 
sufficient.  That  Rex  v.  Jonss  was  decided  on  the  6  Geo.  4,  o.  16,  s.  112,  the  words 
of  which  were  different;  and  Reg  v.  Btlton(a)  was  relied  upon;  but,  on  a  case 
reserved,  it  was  held  on  the  authority  of  Rex  v.  Jones  that  it  was  necessary  for  the 
prosecutor  to  prove  all  the  ingredients  of  the  bankruptcy.(&) 

On  an  indictment  on  the  24  &  25  Vict.  c.  134,  s.  221,  it  appeared  that  the  pri- 
soner carried  on  business  in  London,  in  partnership  with  one  Branders,  and  the 
firm  had  also  a  house  in  Paris,  where  Branders  principally  was.  Branders  was  in 
the  habit  of  buying  large  quantities  of  goods  in  Paris,  and  sending  them  to  London, 
where  they  were  immediately  aflerwards  pawned  or  sold  below  the  invoice  price. 
Branders  had  no  residence  in  this  country.  In  the  course  of  the  case  it  was 
objected,  that  as  the  adjudication  of  bankruptcy  was  not  upon  the  prisoner's  own 
petition,  it  was  necessary  to  prove  the  trading,  petitioning  creditor's  debt,  and  act 
of  bankruptcy,  and  that,  as  the  adjudication  was  jointly  against  the  prisoner  and 
Branders,  it  was  necessary  to  prove  a  joint  trading,  a  joint  debt,  and  an  act  of  bank- 
ruptcy a«rain8t  both ;  and  Channell,  B.,  so  held.  The  act  of  bankruptcy  alleged 
against  Branders  was  that,  having  come  over  to  this  country  two  days  before  the 
adjudication  of  bankruptcy,  he  had  taken  away  the  books  of  the  business,  and  then 
gone  away  immediately,  with  intent  to  defeat  his  creditors;  and  it  was  objected 
that,  as  he  had  no  place  of  residence  in  this  country,  this  was  not  an  absconding  to 
delay  creditors ;  but  Channell,  B.,  held  that  it  would  be  for  the  jury  with  what  in- 
tention Branders  left  London  ;  and  this  question  was  left  to  them.  A  Frenchman 
domiciled  in  Paris,  upon  a  declaration  of  insolvency  filed  by  the  prisoner,  became 
petitioning  creditor,  and  on  his  petition  the  prisoner  and  Branders  wejre  jointly  ad- 
judicated bankrupts.  It  was  objected  that  a  trader  domiciled  in  Paris  could  not  be 
a  petitioning  creditor  in  this  country  for  a  debt  contracted  there;  but  Channell,  B., 
held  that  that  would  depend  on  whether  the  business  in  Paris  was  a  distinct  bond 
fide  business,  or  merely  auxiliary  to  that  carried  on  in  I^ndon ;  and  this  question 
was  left  to  the  jury,  who  found  that  the  premises  in  Paris  were  not  used  for  bnying 
and  selling  purposes,  but  were  used  exclusively  by  Branders  for  the  purpose  of 
Bending  goods  to  England.  As  to  an  objection  that  goods  obtained  in  Paris,  and 
the  credit  for  which  was  given  in  that  city,  were  not  matters  which  could  be  brought 
within  the  jurisdiction  of  the  Central  Criminal  Court,  although  no  offence  could 
arise  from  merely  obtaining  goods  within  three  months  of  a  bankruptcy,  and  the 

(y)  Rex  V,  Jones,  4  B.  &  Ad.  345  (24  E.  C.  L.  R.).  («)  8upra. 

(a)  2  Cox  C.  C.  318.  In  thia  case,  Pollock,  C.  B.,  and  Cresswell,  J.,  had  jfiven  a  strong 
opinion  that  under  the  similar  clause  in  the  5^6  Vict.  c.  122,  b.  32,  proof  of  the  adjudi- 
cation was  sufficient ;  but  the  point  was  not  decided,  as  it  was  held  that  the  OaztiU 
proYcd  the  act  of  bankruptcy :  see  Reg.  v.  Hilton, /7o«^ 

(6)  Reg.  V.  Lands,  Dears.  C.  C.  567.  The  following  points  were  also  raised,  but  no 
opinion  expressed  on  them.  1.  That  by  the  use  of  the  word  "  bankrupt"  in  sec.  253,  the 
legislature  must  have  intended  a  person  who  had  committed  an  act  of  bankruptcy  before 
the  obtaining  credit  or  concealing  the  goods.  2.  There  was  no  proof  of  any  order  or  re- 
quest to  send  any  goods  within  three  months  next  before  the  adjudication,  and  it  was 
contended  that  the  mere  receiving  of  goods  within  that  time,  in  consequence  of  prior 
orders,  did  not  constitute  the  offence.  3.  There  was  evidence  of  rt^moving  and  concealing 
within  three  months  goods  ordered  before,  but  received  within  the  three  months;  and  it 
was  contended  that  this  did  not  constitute  the  offence  of  removing  or  concealing  within 
that  branch  of  the  clause,  as  it  applied  only  to  cases  where  goods  had  been  obtained  in 
such  manner  as  to  fall  within  the  former  branch  against  obtaining  goods  on  credit. 
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offeoce  could  only  be  completed  by  disposing  of  tbem,  there  being  an  intent  to 
defraud,  yet  it  was  an  ingredient  in  such  cases  that  the  property  should  be  obtained 
on  credit.  If  by  any  contrivance  the  house  in  Paris  succeeded  in  obtaining  goods 
on  credit,  and  sending  them  to  London,  and  if  on  their  arrival  there  they  were  sold 
and  disposed  of,  and  all  this  was  done  with  intent  to  defraud,  then  there  was  an 
offence  sufficient  to  bring  the  case  within  the  jurisdiction  of  the  co\xTt.(bb)  The 
section  by  numbers  8  &  10,  p.  522  of  this  volume,  clearly  creates  distinct  offences ; 
viz.  8,  the  disposing  of  property,  no  matter  how  or  when  obtained,  and,  10,  the 
obtaining  money  on  credit.  The  report,  therefore,  is  probably  erroneous  in  this 
part,  as  it  is  quite  clear  the  disposal  in  London  with  the  intent  charged  wan  a 
complete  offence  wholly  irrespective  of  where  the  goods  came  from,  or  how  they 
were  obtained. 

*An  indictment  against  a  bankrupt  for  concealing  part  of  his  personal  estate  riiecoq 
must  have  concluded  ''  against  the  form  of  the  statute,"  or  it  was  bad  in  arrest  ^ 
of  judgment.  The  indictment,  after  stating  that  the  prisoner  was  a  trader,  &c.,  alleged 
that  he  did  not  disclose  and  discover  all  his  estate  and  effects  to  the  commissioners, 
but  fraudulently  and  feloniously  concealed  and  embezzled  part  of  his  personal  estate, 
specifying  it;  to  this  indictment  it  was  objected,  in  arrest  of  judgment,  that  the 
offence  was  not  stated  to  be  done  ^'  against  the  form  of  the  statute ;''  and,  upon  a 
case  reserved,  the  judges  were  unanimously  of  opinion  that  the  omission  of  contra 
formam,^  &c.,  was  not  cured  by  the  7  Geo.  4,  c.  64,  ss.  20  &  21,  and  was  fatal  to 
this  indictment. (c) 

Where  an  indictment  alleged  that  notice  of  the  fiat  was  delivered  to  the  bankrupt 
according  to  the  direction  of  the  statute,  it  was  objected  that  as  the  words  of  the 
statute  are.  ^^  notice  whereof  in  writing  to  be  left  at  the  usual  place  of  abode  of  such 
person,  or  personal  notice  in  case  such  person  be  then  in  prison,"  the  indictment 
ought  to  have  alleged  that  the  bankrupt  was  in  prison ;  for  if  he  was  not,  the  service 
ought  to  have  been'at  the  dwelling-house;  but  Williams,  J.,  was  inclined  to  think 
that  personal  service  would  do  in  any  case.(ci?)  But  where  an  indictment  on  the  5 
Geo.  2,  c.  30,  in  a  similar  case  allied  a  personal  service,  without  stating  whether 
the  bankrupt  was  at  the  time  in  confinement  or  not;  Best,  J.,  was  inclined  to  think 
that  the  indictment  ought  to  have  averred  that  the  bankrupt  was  in  prison.(e) 
And  where  such  an  indictment  stated  a  notice  requiring  the  bankrupt  personally  to 
appear  before  the  commisioners,  according  to  the  directions  of  the  several  statutes 
made  and  then  in  force  concerning  bankrupU,  and  particularly  the  statute  passed  in 
the  5  Geo.  2,  entitled  ^'  An  Act  to  prevent  the  committing  of  frauds  by  bankrupts," 
and  on  the  production  of  the  notice  it  appeared  that  the  title  to  the  49  Geo.  3,  viz. 
''"  An  Act  to  alter  and  amend  the  laws  relating  to  bankrupts,"  had  been  substituted 
for  that  of  the  5  Geo.  2  ;  it  was  held  a  fatal  variance. (/) 

Upon  an  indictment  on  the  same  repealed  statute  of  the  5  Geo.  2,  charging  the 
bankrupt  with  not  submitting  to  be  examined,  it  was  decided,  that  if  a  bankrupt 
surrendered  to  his  commission,  and  at  the  time  of  such  surrender  refused  to  answer 
particular  questions  ^concerning  his  property,  but  took  the  oath,  and  assigned,  r^tso/^ 
as  his  reason  for  not  answering,  that  he  intended  to  dispute  the  commission,  ^ 
the  refusal  to  answer  such  question  was  not  a  capit-al  offence  within  the  statute. (^) 

Ui>on  an  indictment  against  a  bankrupt  for  not  surrendering  at  the  Bankruptcy 
Court  at  Birmingham,  which  was  found  and  tri^Mi  at  the  Worcestershire  assizes,  it 
appeared  that  the  prisoner  kept  an  inn  at  Stourport  in  Worcestershire,  and  that  he 
had  absented  himself  therefrom ;  but  it  was  proved  that  Birmingham  is  in  the  county 
of  Warwick,  and  is  a  borough  and  not  a  county  of  itself.     Maule,  J. :  "  The  38  Geo. 

(W)  Reg.  V.  Raudnitz,  4  F.  &  F.  165. 

(c)  Reg.  v.  RadclifTe,  2  Moo.  G.  G  R.  68 ;  s.  c,  2  Lew.  5t,  where  the  indictment  is  set 
out  at  length.  It  was  further  objected  that  the  indictment  only  alleged  that  the  fiat  was 
t'issaed,"  not  that  it  was  <*du1j  issued,"  but  Williams,  J.,  held  that  the  word  "duly"  was 
better  omitted,  as  he  was  bound  to  presume  that  it  was  duly  issued,  as  it  was  issued  by 
competent  authority.    This  point  also  was  reserved,  but  not  decided  by  the  judges. 

^d)  Reg.  V.  RadclifTe,  aupra.     The  point  waff  reserved,  but  no  opinion  given  upon  it. 
«)  Rex  ».  Burraston,  Gow.  N.  P.  R.  210  (5  B.  G.  L.  R). 
/)  Ibid.,  Best,  J.,  after  consulting  Richardson,  J. 

(y)  Rex  V,  Page,  R.  k  R.  392. 
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3,  c.  52,  8.  2,  only  gives  a  power  to  prefer  an  indictment  in  the  adjoining  county, 
where  the  offence  was  committed  in  a  city  or  town  corporate,  which  is  a  county  of 
itself.  'Ihe  place  where  this  offence  was  committed  was  certainly  Birmingham. 
Assuming  the  facts  to  he  alleged,  as  soon  as  three  o'clock  came,  and  the  prisoner  did 
not  surrender  at  Birmingham,  he  committed  the  offence  there.  The  prisoner,  there- 
fore, must  be  acquitted." (A) 

The  prisoners  were  indicted  under  the  12  &  13  Vict.  c.  106,  s.  251,  for  that  they, 
having  been  adjudged  bankrupts,  feloniously  embezzled  a  part-  of  their  personal 
estate,  to  the  value  of  £10,  to  wit,  certain  bank  notes  and  moneys,  with  intent  to 
defraud  their  creditors.  The  adjudication  was  on  the  21st  of  June;  on  the  17th  of 
that  month  one  of  the  defendants  had  received  more  than  £5000  in  Bank  of  Eng- 
land notes,  and  the  same  day  both  prisoners  crossed  over  to  Ostend,  and  were  after- 
'wards  seen  together  in  the  various  towns  in  Belgium ;  from  some  of  which,  after  the 
adjudication,  some  of  the  bank  notes  were  sent  over  from  various  mercantile  houses 
iu  Belgium.  The  prisoners  returned  to  England  in  August,  and  on  one  of  them  was 
found  a  book  containing  entries  of  trifling  sums,  in  foreign  coin,  expended  after 
their  arrival  in  Belgium.  There  was  no  proof  when  or  where  the  notes  were  dis- 
posed of.  It  was  held  that,  if  the  notes  were  exchanged  in  England,  the  bankrupts 
had  not  committed  any  offence  in  respect  of  them,  as  they  were  then  not  the  pro- 
perty of  the  assignees;  and  if  they  were  exchanged  abroad  ader  the  adjudication, 
though  the  notes  and  foreign  >coin,  for  which  they  were  exchanged,  would  be  the 
property  of  the  assignees,  yet  the  offence  was  not  triable  in  England,  for  the  offence 
was  complete  when  the  misappropriation  took  place ;  and  though  non -accounting  for 
money  is  evidence  of  a  fraudulent  misapplication,  it  is  not  itself  the  offence  of  em- 
bezzlement. It  was  also  held,  that  ^'  moneys  "  in  the  indictment  must  be  taken  to 
mean  English  money ;  and  Alderson,  B.,  expressed  great  doubt  whether  spending 
the  money  from  day  to  day  in  small  sums,  not  amounting  in  any  instance  to  £10, 
could  be  considered  to  be  within  the  clauao.(t) 

In  point  of  law  a  prosecutor  may  prefer  separate  indictments  for  the  fraudulent 
omission  of  each  article  from  the  schedule.  To  an  indictment  under  the  7  Geo.  4, 
c.  57,  s.  70,  for  fraudulently  omitting  ten  chairs,  ten  tables,  two  carts,  &c.,  the  pri- 
soner pleaded  autrefois  acquit ;  and  the  former  indictment  was  the  same  as  the 
^.qi  1  ^present,  except  that  the  two  carts  mentioned  in  the  present  indictment  were 
^  not  specified  in  the  former  one ;  it  was,  however,  submitted  that  the  two 
charges  were  substantially  the  same ;  the  chanre  in  each  indictment  was,  that  the 
prisoner  had  fraudulently  sworn  to  a  schedule,  which  did  not  contain  a  true 
enumeration  of  his  goods.  Patteson,  J. :  "I  cannot  say  that  the  plea  of  avire/ois 
acquit  is,  in  strictness,  a  good  defence  to  the  whole  of  this  indictment.  The  prisoner 
may  have  fraudulently  omitted  out  of  his  schedule  the  goods  mentioned  in  this 
indictment,  which  were  not  mentioned  in  the  last;  and,  in  point  of  law,  I  think  a 
prosecutor  may  prefer  separate  indictments  for  each  such  omission.  But  thou^rh 
the  present  indictment  be  in  point  of  law  maintainable,  I  cannot  help  saying  that, 
excepting  under  very  peculiar  circumstances,  I  think  such  a  course  ought  nut  to  be 
pursued ;  and  if  the  case  goes  on,  1  shall  strongly  advise  the  jury  to  acquit  the 
prisoner,  unless  they  think  that  the  goods,  now  for  the  first  time  brought  forward, 
were  omitted  out  of  the  schedule  under  circumstances  essentially  different  from  the 

others."(y)  ^ 

Upon  an  indictment  under  the  1  &  2  Vict.  c.  110,  s.  99.  against  an  insolvent  for 

wilfully  and  fraudulently  omitting  sums  of  money  from  his  schedule,  it  was  opened 

that  the  omissions  were  those  of  certain  sums  of  money  which  had  been  received 

by  him  prior  to  the  date  of  the  vesting  order,  and  which,  in  accordance  with  the  1 

&  2  Vict.  c.  110,  8. 69,  should  have  been  inserted  in  the  special  balance  sheet  which 

had  been  filed  by  the  defendant ;  there,  however,  they  had  been  omitted.     Lord 

(A)  Reg.  V.  Milner,  2  C.  &  K.  310  (61  E.  C.  L.  R.).  In  Reg.  v.  Dayison,  7  Cox  C.  C.  158, 
CD  this  case  being  cited,  Alderson,  B.,  said,  ''That  is  an  act  of  omission,  and  can  have  no 
other  locality  except  the  place  where  the  thing  ought  to  have  been  done." 

(f)  Reg.  V.  Davison,  7  Cox  C.  C.  158. 

(j)  Reg.  V.  Champneys,  2  M.  &  Rob.  26.  See  Rex  v.  Moody,  5  C.  A  P.  23  (24  E.  C.  L.  R.), 
poHf  Perjury. 
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Abinger.  0.  B.,  held  that  the  indictment  would  not  lie  under  the  circumstances. 
The  special  balance  sheet  was,  as  it  were,  a  mere  memorandum  of  the  insolvent's 
receipts  and  disbursements  for  the  guidance  of  the  court,  and  a  man  should  not  be 
held  thus  criminally  responsible  for  errors  therein.  The  consequence  of  such  an 
interpretation  of  sec.  99,  as  would  be  necessary  for  the  purpose  of  this  indictment, 
would  be  to  make  a  highly  penal  clause  apply  to  cases  possibly  of  no  intentional 
fraud,  and  of  comparatively  trifling  inaccuracy.  The  section  applied  only  to  oases 
where  the  omission  would  affect  the  interests  of  the  creditors,  and  not  where  it  is  a 
mere  omission  of  money  received  and  subsequently  expended  by  the  in  solvent.  (A;) 

An  indictment  alleged  that  the  prisoner  *^  feloniously  did  not,  before  three  o'clock 
upon  the  forty-second  day  after  notice  of  the  fiat,  &c.,  surrender  himself  to  the 
commissioners,  but  wholly  neglected  and  omitted  to  do  so ;"  and  it  was  held  that 
the  indictment  was  bad  for  omitting  to  allege  that  the  prisoner  intended  to  defraud 
his  creditors,  as  the  words  "with  intent  to  defraud  his  creditors,"  overrode  the  whole 
of  sec.  112  of  the  6  €reo.  4,  c.  16.(0  ^^^  where  an  indictment  on  the  5  &.  6 
Vict.  c.  122,  s.  32,  for  not  surrendering,  alleged  that  the  prisoner  neglected  to  sur- 
render, with  intent  to  defraud  his  creditors,  and  the  jury  found  specially  that  no 
sach  intention  existed,  it  was  held,  on  the  authority  of  the  preceding  case,  that 
judgment  should  be  given  in  favor  of  the  prisoncr.(m) 

*And  in  the  new  Act,  "  the  intent  to  defraud  or  defeat  the  rights  of  his  r^cRon 
creditors,"  clearly  overrides  the  whole  clause,  as  it  is  cont'iined  in  the  first  ^ 
sentence,  which  applies  to  every  subsequent  clause ;  but  it  is  to  be  observed,  that 
several  of  these  clauses  also  contain  an  intent,  and  in  an  indictment  on  any  of  them, 
care  must  be  taken  to  frame  the  statement  of  the  intent  with  reference  both  to  the 
first  sentence  and  the  particular  clause. 

The  prisoner  was  indicted,  under  sec.  252  of  the  12  &  13  V^ict.  c.  106,  for  having 
made  a  fidse  entry  in  a  book  of  accounts  with  intent  to  defraud  his  creditors.  He 
had  kept  a  book,  in  which  he  entered  his  receipts  and  payments,  and  at  the  time  of 
his  bankruptcy  that  book  showed  receipts  to  the  amount  of  £4150  19s.  7^.,  and 
payments  to  the  amount  of  £3801  lOs.,  leaving  a  deficiency  of  £349  9x.  Id,  to  be 
accounted  for.  Being  uneasy  as  to  accounting  for ^h is  deficiency  he  made  a  false 
book,  in  which  he  entered  false  amounts  opposite  many  of  the  items  of  receipts  and 
payments,  so  as  to  show  receipts  by  him  to  the  amount  of  £2668  5^.,  and  pfiyments 
to  the  amount  of  £3172  Is,  id.  The  jury  found  that  this  was  done  by  him  with 
intent  to  deceive  his  creditors  as  to  the  state  of  his  accounts,  and  to  prevent  tho 
examination  and  investigation  of  them  in  the  due  course  of  bankruptcy,  and  to  save 
him  from  having  to  account  for  the  deficiency  appearing  in  the  genuine  account; 
bat  they  found  that  it  was  not  done  to  defraud  the  creditors  of  any  money  or 
property,  or  to  conceal  any  money  or  property,  or  in  any  way  U)  prevent  them  from 
recovering  or  receiving  any  part  of  his  esttite,  or  to  conceal  any  misappropriation  or 
preference  by  him  ;  and,  upon  a  case  reserved  upon  the  question  whether  the  false 
entries  were,  upon  the  facts  found  by  the  jury,  m^de  **with  intent  to  defraud  his 
creditors"  witlun  the  meaning  of  the  section,  it  was  held  that  the  conviction  could 
not  be  sustained.  It  may  be  that,  in  doing  this,  the  bankrupt  intended  to  defeat 
the  object  of  the  bankrupt  laws ;  but  that  alone  is  not  sufficient  to  constitute  an 
indictable  offence  under  this  section.  It  must  also  appear  that  the  intent  was  to 
defraud  the  creditors,  and  the  jury  have  expressly  negatived  any  intention  to  defraud 
them  ;  and  upon  the  whole  finding  of  the  jury,  therefore,  it  is  impossible  that  this 
conviction  can  be  sustained./'n) 

On  an  indictment  against  a  bankrupt  for  removing,  concealing,  and  embezsling 
property,  and  omitting  property  from  his  schedule,  it  is  for  the  jury  to  form  their 
opinioD  on  the  whole  evidence  as  to  the  intent  of  the  defendant;  and  in  judging  of 

(k)  Rex  V,  ttarner,  G.  k  M.  628  (41  E.  G.  L.  R.). 

(/)  Reg.  V.  Hill,  I  C,  k  K.  168  (47  E.  G.  L.  R.),  Lord  Denman,  G.  J.,  after  consulting 
Patteson,  J. 

(m)  Reg.  V,  Hilton,  2  Gox  G.  G.  318,  Pollock,  G.  B.,  and  Gresswell,  J.,  after  time  taken 
to  consider  the  qoestion. 

(n)  Reg.  V.  Ingham,  Bell  G.  G.  181.  Quare  whether  this  case  would  be  within  the  new 
Act. 
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the  intent,  they  must  look  at  the  general  character  of  the  transactions  as  indicated 
by  the  whole  evidence,  especially  with  a  view  to  the  object,  scope,  and  design  of  all 
its  different  parts,  (nn) 

Upon  an  indictment  against  a  bankmpt  for  not  surrendering  to  his  commission,  it 
appeared  that  a  fiat  issued  against  him  on  the  Slst  of  May,  1844,  directed  to  the 
Court  of  Bankruptcy  at  Manchester,  on  which  he  was  duly  adjudged  a  bankrupt. 
There  were  two  commissioners  of  the  Court  of  Bankruptcy  at  Manchester,  Mr. 
Jemmett  and  Mr.  Skirrow,  at  the  time  the  fiat  issued.  The  whole  Court  of  Bank- 
ruptcy was  under  one  building  at  Manchester,  and  the  practice  was  to  allot  the  fiats 
in  rotation  to  each  commissioner ;  and  in  the  court  there  was  affixed  a  board  stating 
the  fiats  pending,  and  the  name  of  the  commissioner  to  whom  they  had  been  aUotted. 
This  fiat  was  allotted  in  due  courBe  to  Mr.  Jemmett.  The  summons  to  the  prisoner 
was  headed,  '^  In  Her  Majesty^s  District  Court  of  Bankruptcy  at  Manchester,"  and 
i^Roo-i  *Dierely  recited  the  issuing  of  the  fiat,  and  required  the  prisoner ''  personally 
-^  to  be  and  appear  before  the  commissioner  acting  in  prosecution  of  the  said  fiat, 
on  the  25th  day  of  June  instant,  at  twelve  o'clock  at  noon  precisely,  at  the  said 
District  Court  of  Bankruptcy,  then  and  there  to  be  examined,''  &c.  The  prisoner 
had  not  appeared  before  Mr.  Jemmett  either  at  the  Manchester  Court  of  Bankruptcy 
or  at  any  other  place ;  but  no  such  proof  was  given  as  to  Mr.  Skirrow.  It  was  ob- 
jected that  the  summons  was  insufficient,  as  it  did  not  state  that  the  fiat  had  been 
referred  to  the  Manchester  Court  of  Bankruptcy;  but  Alderson,  B.,  thought  the 
fact  of  the  fiat  having  been  so  referred  made  the  summons  sufficient.  It  was  also 
contended  that  the  summons  ought  to  have  stated  that  the  prisoner  had  been  duly 
adjudged  a  bankrupt ;  but  Alderson,  B.,  thought  this  objection  answered  by  the 
proof  of  such  adjudication  prior  to  the  issuing  of  the  summons.  It  was  also  con- 
tended that  evidence  of  the  prisoner's  not  having  surrendered  himself  to  Mr.  Skirrow 
should  have  been  given  ;  but  Alderson,  B.,  thought  proof  of  his  not  having  surren- 
dered himself  to  Mr.  Jemmett  nor  at  the  Court  of  Bankruptcy  at  Manchester  was 
sufficient;  and,  upon  a  case  reserved  ov these  three  points,  the  judges  were  clearly 
of  opinion  that  the  prisoner  did  not  surrender  at  the  proper  court. (o) 

Where  an  indictment  on  tl^  5  &  6  Vict.  c.  122,  s.  H2,  against  a  bankrupt  for 
not  surrendering  for  the  purpose  of  being  examined,  stated  that  he  had  at  one  time 
surrendered  under  the  fiat  to  the  court,  but  that  he  did  not  attend  at  an  adjourned 
meeting  to  finish  his  examination ;  Erie,  J.,  thought  that  a  bankrupt  who  had  once 
surrendered  was  not  within  the  Act  by  not  attending  at  a  subsequent  meeting. 
Either  at  the  day  for  the  first  examination  or  the  last  he  was  bound  to  surrender, 
but  if  he  had  surrendered  at  any  time  he  had  complied  with  the  Act(/>) 

On  an  indictment  under  the  24  So  25  Vict.  o.  134,  s.  221,  against  a  bankrupt  for 
not  surrendering  on  the  day  limited  for  his  surrender,  it  appeared  that  the  bankrupt 
had  surrendered  to  his  commission,  and  a  meeting  for  his  examination,  at  which  he 
attended,  had  been  held,  and  then  the  examination  was  adjourned  till  a  subsequent 
day,  when  it  was  again  adjourned.  Up  to  this  time  the  proceedings  had  been  before 
Mr.  Commissioner  Fonblanque ;  but  in  consequence  of  his  illness,  a  registrar  of  the 
court  acted  as  his  deputy  on  this  occasion.  In  the  order  of  adjournment  the  regis- 
trar first  struck  out  the  words  ^^  before  Mr.  Commissioner,"  and  inserted  ''  before 
Mr.  Registrar  Hazlitt,"  and  these  were  again  struck  out,  and  **  before  Mr.  Commis- 
sioner Fonblanque  "  were  lefl,  and  the  order  was  signed  '^  W.  Hazlitt,  Registrar." 
On  the  order  of  protection  given  to  the  bankrupt  when  he  surrendered,  a  memo- 
randum of  the  adjournment  of  the  meeting  had  been  indorsed,  and  the  order  re- 
nipLOATi  turned  to  the  bankrupt.  It  was  objected,  *1,  that  the  registrar  had  no 
^  power  to  adjourn  the  meeting;  2,  that  the  order  of  adjournment  was  bad,  as 

(nn)  Reg.  v.  Manser,  4  F.  &  F.  45. 

(o)  Reg.  V.  Dealtry,  1  Den.  C.  C.  28Y  ;  2  0.  A  K.  521  (61  E.  0.  L.  R.). 

Ip)  Reg.  V.  Kenrick,  1  Cox  G.  C.  146,  Patteson,  J.,  expressed  no  opinion  on  this  point. 
See  Reg.  v.  Hilton,  2  Cox  0.  C.  318,  where  ibe  indictment  was  that,  although  the  bankrupt 
did  surrender  at  one  meeting,  yet  he  did  not  submit  to  be  examined  at  another  meeting, 
and  it  was  objected  that  the  case  was  not  within  the  Act,  and  Rex  o.  Kenrick,  tupra^  was 
cited ;  Pollock,  0.  B.,  said,  ^<  But  in  that  case  the  indictment  was  for  not  surrendering, 
and  it  was  clear  he  had  surrendered;''  but  the  point  was  not  decided.  See  also  the  next 
case. 
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the  commissioner  on  the  face  of  it  seemed  the  person  presiding,  hut  it  was  made  and 
signed  by  another  person ;  3,  that  the  case  was  not  within  the  Act,  as  there  had 
b^n  a  surrender  at  one  time,  Reg.  v.  Kenrick  ;(q)  4,  that  no  sufficient  notice  in 
writing  of  the  meeting  had  been  given.  And  the  Recorder  held  the  prisoner  en- 
titled to  be  acquitted.  He  expressed  no  opinion  on  the  1st  objection ;  but  was  clear 
that  there  was  no  legal  adjournment  or  sufficient  notice  of  it,  and  seemed  to  think 
the  3d  objection  also  good.(r) 

On  an  indictment  against  an  attorney  under  the  12  &  13  Vict.  c.  106,  s.  251,  for 
not  surrendering,  the  act  of  bankruptcy  being  departing  from  the  realm  with  intent 
to  delay  his  creditors,  it  appeared  that  the  prisoner  left  England  for  Australia  in 
July,  and  the  adjudication  was  in  August ;  it  was  held  that  it  was  not  necessary 
for  the  jury  to  find  that  the  prisoner  had  any  intention  to  defraud;  the  question 
was  whether  when  he  went  abroad  he  did  so  in  order  to  avoid  a  surrender,  and  with ' 
intent  to  deprive  his  creditors  of  their  rights. («) 

On  an  indictment  under  the  12  &  13  Vict  o.  106,  s.  251,  against  the  prisoner 
for  not  surrendering,  the  jury  found  that  the  bankrupts  left  this  kingdom  on  the 
17th  of  June,  believing  that  they  would  be  made  bankrupts,  and  that  they  stayed 
abroad  with  the  intent  to  defraud  their  creditors  by  depriving  them  of  their  rights 
to  examine  the  bankrupts  and  to  make  them  responsible.  And,  on  a  case  reserved, 
the  following  points  were  decided  : — 1.  On  the  petition  there  was  an  alteration  of 
the  description  of  Westham-lane,  the  place  of  the  distillery  of  the  bankrupts,  from 
Middlesex  to  Essex,  and  on  the  depositions  there  was  the  same  alteration,  and  a 
name  was  interlined.  On  the  adjudication  there  were  alterations  from  Middlesex  to 
Essex,  from  the  20th  to  2l8t  of  June,  and  from  the  name  of  Holroyd  to  that  of 
Fonblanque  as  commissioner.  But  all  these  papers  were  produced,  sealed  with  the 
seal  of  the  registrar  of  the  court ;  and  some  of  the  alterations  were  attested  by  the 
initials  of  the  registrar,  and  evidence  was  given,  after  they  had  been  read  in  evidence, 
which  satisfied  Erie,  J.,  that  all  the  alterations  were  made  while  the  papers  were  in 
the  course  of  formation  and  before  they  were  issued  as  complete.  It  was  objected 
that  these  alterations  rendered  those  documents  inadmissible,  and  especially  the  de- 
position, as  it  was  not  stated  that  the  alteration  in  it  was  made  before  it  was  sworn. 
But  it  was  held  that  they  were  rightly  admitted;  for  the  rule  is  clear  that,  wherever 
an  alteration  in  a  document  would  involve  a  charge  of  fraud  or  misconduct,  the  pre- 
sumption is  against  such  fraud  or  misconduct  having  been  committed.  It  must  be 
presumed,  therefore,  that  the  deposition  when  sworn  was  in  the  same  state  in  which 
it  was  when  produced,  until  the  contrary  were  proved.(0 

2.  The  petition  was  assigned  by  ballot  to  Goulburn,  commissioner;  *but  r:|(K«3K 
thesubeeqtrent  proceedings  were  before  either  Holroyd,  commissioner,  or  Fon-  ^ 
blanque,  commissioner ;  and  it  was  objected  that  the  proceedings  cculd  only  be 
taken  before  Gouldburn,  commissioner,  unless  the  Lord  Chancellor  otherwise 
ordered.  But  it  was  held  that  each  commissioner  had  the  full  powers  of  a  court, 
and  that  they  could  change  the  duties  among  them  without  leave  of  the  Chan- 
cellor.(tt) 

3.  The  duplicate  adjudication  was  left  at  the  counting-house,  being  the  usual  and 
last  known  place  of  business  of  the  bankrupts,  on  the  21st  of  June;  all  the  papers 
and  property  of  the  bankrupts  were  thence  removed,  and  the  place  was  locked  up 
on  behalf  of  the  assignees  on  that  day ;  but  this  paper  was  left,  and  was  seen  there 
a  fortnight  after  this  removal.  On  the  26th  of  July  the  summons  to  appear  was 
left  at  the  same  counting-house,  which  was  unlocked  for  the  purpose,  and  then 
locked  up  again.  Before  the  trid  the  counting-house  was  searched,  and  neither  of 
these  papers  was  found.  Notice  to  produce  these  papers  was  served  on  the  prisoner 
in  prison  forty-eight  hours  before  the  trial  began.     Erie,  J.,  admitted  the  duplicate 

M  Supra.  (r)  Reg.  v.  Buckwell,  9  Cox  0.  0.  333. 

(«)  Reg.  V.  Hughes,  1  F.  &  F.  726,  Martin,  B  ,  and  Blackburn,  J.    It  was  also  held  that 
evidence  that  the  prisoner  had  acted  as  a  scrivener  in  one  or  more  instances,  in  procuring 
loans  of,  and  lending  other  persons  monej  out  on  interest,  was  sufficient  proof  that  he 
was  a  scrivener,  unless  the  contrary  were  shown,  and  that  it  was  sufficient  that  the  peti-  . 
tion  stated  the  prisoner's  residence  at  his  last  place  of  business. 

(/)  Reg.  V.  Gordon,  Dears.  C.  C.  R.  586.  (u)  Ibid. 


535  Of  Embezzlement  and  [book  it. 

originals  on  the  ground  that  no  notice  to  prodaoe  was  neoessaiy.  and,  if  it  was, 
that  the  search  for  the  originals  and  the  notice  to  produoe  were  sufficient ;  and  it 
was  held  that  the  search  was  sufficient.  The  documents  were  left  at  the  last  known 
place  of  business  of  the  bankrupts ;  search  was  made  at  that  place,  and  the  docu- 
ments were  not  found ;  the  presumption,  therefore,  was  either  that  the  bankrupts 
had  got  them,  or  that  they  had  got  into  the  hands  of  some  person  to  whom  they 
were  of  no  importanee,  and  who,  therefore,  had  destroyed  them.  If  you  do  not 
find  a  document  in  the  ordinary  place  of  deposit,  or  in  the  hands  of  the  person 
who  has  an  interest  in  preserving  it,  it  may  be  presumed  to  be  ]ost.(u) 

4.  In  the  preceding  proceedings  the  bankrupts  were  described  as  of  Westham- 
lane,  Essex ;  but  in  the  GazeMt  they  were  described  as  of  Westham-lane,  Middle- 
sex ;  and  it  was  held  that  this  was  merely  fuJMa  demonstration  which  did  no  harm, 
'and  no  one  could  doubt  that  the  bankrupts  well  knew  who  were  meant  by  the  de- 
scription. («) 

5.  The  Gazette  required  the  surrender  on  the  7th  of  July  and  on  the  19th  of 
August.  The  summons  stated  that  Holroyd.  commissioner,  required  the  bankrupts 
to  appear  before  Oonlburn,  commissioner,  on  the  7th  of  July  and  19th  of  August; 
but  it  was  not  left  at  the  coantiug-house  in  Mincing-lane  till  the  27th  of  July ;  it 
was  objected  that  Holroyd,  commissioner,  had  no  authority  to  issue  the  summons, 
and  that  the  service  after  the  7th  of  July  was  insufficient ;  but  it  was  held  that  the 
first  ground  of  this  objection  was  disposed  of  by  the  ruling  on  the  second  point ; 
and,  looking  at  ss.  104  and  251,  it  was  dear  that  the  bankrupt  was  to  have  notice 
to  appear  and  dispute  tbe  adjudication,  or  surrender  on  the  day  limited  for  that 
purpose  ;  and  the  day  limited  was  the  last  of  the  two  days  named  in  the  notice.(K) 

6.  As  Ooulbum,  commissioner,  did  not  sit  on  the  day  on  which  the  bankrupts 
were  summoned  to  appear,  it  was  objected  that  the  bankrupts  could  not  surrender 
to  him ;  but  it  was  held  that  tliis  had  been  disposed  of  by  the  ruling  on  the  second 
point. 

*fk^R1  *7.  Only  one  duplicate  adjudication  in  bankruptcy,  and  only  one  dnpli- 
^  cate  summons  to  surrender,  was  served,  and  as  the  adjudication  was  against 
two  jointly,  it  was  urged  that  two  duplicate  adjudications  and  two  notices  ought  to 
have  been  left  at  the  counting-house ;  and  it  was  held  that  there  ought  to  have  been 
a  separate  and  distinct  notice  for  each  bankrupt.  With  respect  to  personal  service, 
it  was  quite  clear  that  when  that  mode  of  service  was  resorted  to,  there  must  be  a 
separate  notice  served  on  each  bankrupt,  and  so  in  service  at  the  usual  or  last  place 
of  abode,  it  must  be  a  service  at  the  last  place  of  abode  of  each  ;  and  the  same  con- 
struction applied  to  the  service  at  the  usual  place  of  business. (v) 

8  As  the  bankrupts  had  no  knowledge  of  the  adjudication,  it  was  'urged  that 
their  going  away  must  be  taken  to  be  merely  to  avoid  process :  the  jury  had  not 
found  any  intention  to  defraud  after  knowledge  of  the  bankruptcy.  But  it  was 
held  that  knowledge  was  not  required  by  the  statute :  if  the  notice  to  surrender  was 
duly  served,  and  the  bankrupts  did  not  surrender  pursuant  to  it,  the  ofience  was 
committed.  It  was  not  necessary  to  decide  whether  the  words  '^  with  intent  to 
defraud*'  in  sec.  251  overrode  the  entire  section ;  for  the  fact  of  the  defendants 
having  absconded  with  the  intent  found  by  the  jury,  was  quite  sufficient  to  prove 
the  intent  to  defraud.(ir) 

The  prisoner  was  indicted  on  the  12  &  13  Vict.  c.  106,  s.  253,  for  fraudulently 
obtaining  goods  within  three  months  before  the  fiat  or  the  filing  of  his  petition. 
The  prisoner  had  filed  a  petition  for  arrangement  with  his  creditors  under  the  con- 
trol of  the  court,  under  sec.  211  of  the  Act,  stating  his  inability  to  meet  his  engage- 
ments, and  praying  protection  whilst  proposals  to  his  creditors  were  being  carried 
into  efiect.  This  proposal  not  being  assented  to  by  a  creditor,  and  cause  being 
shown,  the  court  adjudged  the  petitioner  a  bankrupt,  and  adjourned  the  proceedings 
into  the  public  court,  under  sec.  223  of  the  Act.  It  was  objected  that,  under  sec. 
253,  there  must  be  a  petition  for  adjudication  of  bankruptcy  to  support  the  indict- 

(u)  Reg.  V.  Gordon,  Dears.  0.  0.  R.  58ft. 

(v)  The  decision  of  this  point  was  by  seven  judges  against  three. 

(it)  Reg.  V,  Gordon,  Dears.  G.  C.  586.  All  the  points  except  the  7th  were  decided  by 
five  judges. 
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ment,  and  here  there  waa  no  such  petition,  bat  a  petition  for  an  arrangement  to 
avoid  bankruptcy ;  and  Martin,  B.,  held  that  the  objection  was  good.(x) 

The  prisoner  was  indicted  und^r  the  24  &  25  Vict.  c.  134,  s.  221,  for  illegally 
pledging  obtain  watches  which  he  had  obtained  on  credit  within  three  months 
next  before  the  filing  of  his  petition.  The  prisoner  wrote  to  Messrs.  Cohen  to  send 
him  some  watches  on  approval,  and  they  sent  him  £300  worth,  and  he  acknon^ledged 
the  receipt  of  them,  said  he  wonld  keep  them  all,  and  pay  for  them  by  bills.  This 
Messrs.  Cohen  peremptorily  refused,  and  the  prisoner  sent  back  £100  worth,  re- 
taining the  remainder,  and  ofifering  bills  for  them ;  this  ofier  wqs  refused,  and  Mr. 
Cohen  went  to  the  prisoner  on  the  I7th  of  October,  and  he  then  agreed  to  pay  for 
the  watches  £70  in  cash,  £100  in  bills,  and  the  rest  in  cash  as  soon  as  he  could. 
Mr.  Cohen  swore  distinctly  that  the  watches  were  on  approval  only  until  the  17th 
of  October ;  but  it  appeared  that  they  had  in  fact  been  pledged  on  the  16th. 
Martin,  B.,  ^'  Then  there  is  an  end  of  the  case.  The  bankrupt  has  been  a  day 
*too  quick  for  you.  The  goods  had  not,  at  that  time,  been  obtained  on  r^^Bufj 
crediL'Cy)  L  ^"^^ 

The  prisoner  was  indicted  on  the  12  &  13  Vict.  o.  106,  s.  253,  for  having,  within 
three  months  next  before  his  bankruptcy,  under  false  color  and  pretence  of  carrying 
on  business  and  dealing  in  the  ordinary  course  of  trade,  obtained  on  credit  from  J. 
Fordati  a  quantity  of  silk,  with  intent  to  defraud  him  of  the  same.  A  broker 
proved  that,  having  obtained  a  sample  of  silk  from  Fordati,  he  went  and  showed  it 
to  the  prisoner ;  he  knew  that  the  silk  was  well  adapted  for  the  manufacture  of  an 
article  which  the  prisoner  was  then  making,  and  he  told  him  he  was  sure  the  silk 
would  just  suit  his  purpose.  The  prisoner  examined  the  sample  very  minutely,  and  said 
it  was  very  good,  and  he  should  have  no  objection  to  purchase  it^  he  said  he  wanted 
it  to  make  that  particular  article.  The  price  first  mentioned  was  28s,  Qd.  per  lb., 
which  the  prisoner  objected  to  several  times,  but  at  last  he  was  persuaded  by  the 
broker  to  purchase,  and  authorized  the  broker  to  go  to  Fordati  and  buy  it  at  the  lowest 
price  he  could.  The  broker  accordingly  went  to  Fordati,  told  him  the  kind  of 
article  the  prisoner  was  making,  and  for  which  the  silk  was  wanted ;  and  purchased 
a  bale  of  it  at  28s.  Sd.  per  lb.,  and  it  was  sent  to  the  prisoner's  warehouse,  and  two 
days  afterwards  he  pledged  it  for  about  half  its  value.  Alderson,  B.,  told  the  jury, 
^'  with  reference  to  the  present  statute,  if  a  man  falsely  pretends  that  he  is  carrying 
on  business,  or  by  his  conduct  intentionally  leads  persons  to  believe  that  he  is  carrying 
it  on,  when,  in  fact,  he  is  not  doing  so,  that  is  one  ingredient  of  the  ofience. 
Another  ingredient  is  that  some  one  must,  in  consequence  of  such  pretence,  have 
been  induced  to  part  with  his  goods.  The  person  charged  must  have  said  some- 
thing, or  done  something,  to  make  another  let  him  have  his  property ;  it  must  be 
done  falsely,  and  with  intent  to  defraud ;  but  the  intent  to  deiiaud  must,  like  every 
other  intent,  be  inferred  from  circumstances.  Applying  this  view  of  the  law  to 
the  present  case,  you  must  first  ascertain  that  the  false  representation  came  from  the 
prisoner,  and  that  the  prosecutor  parted  with  his  goods  upon  that  representation. 
If  it  were  not  so,  the  words  *  false  color  and  pretence'  must  be  held  to  be  useless. 
If  nothing  was  intended  by  them,  it  would  have  been  sufficient  to  say,  '•  if  any  bank- 
rupt within  three  months,  &c.,  shall  obtain  credit,  &c.'  The  words  ^  false  color  and 
pretence/  then,  must  mean  that  some  act  must  be  done  by  the  prisoner  by  which 
he  oc^orably  pretends  that  he  is  doing  something  which,  in  truth,  he  is  not  doing  at 
the  time.  That  is  the  construction  my  brother  Wightman  and  myself  agree  ought 
to  be  put  upon  the  language  of  the  statute.  The  whole  case,  therefore,  rests  upoa 
the  testimony  of  the  broker,  who  purchased  the  silk  for  the  prisoner."  ^^  The 
question  will  be,  whether  the  prisoner  anthoriaed  the  broker  to  make  the  statement 
he  did  to  Fordati.  He  told  the  broker  he  wanted  the  silk  to  manufacture  into  the 
particular  article  referred  to.  He  told  him  also  to  purchase  it  at  the  lowest  price. 
Did  the  broker  then  make  the  communication  to  Fordati  as  the  prisoner's  agent  ?. 
If  so, .  the  prisoner  would  be  liable  as  far  as  that  representation  went.  But  yoa 
must  remember  that  the  only  specific  direction  given  to  the  broker  was  to  r^eoo 
get  the  silk  as  cheap  *as  he  coiUd.     Now,  to  let  the  dealer  know  that  it.  was  ^ 

{x)  Beg.  V.  Powell,  9  Cox  C.  C.  134.  (y)  Reg.  9,  Lyofii,  9  Cox. 07  0.  299. 
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required  for  a  particnlar  purpose  was  not  the  way  to  induce  him  to  lower  his  price. 
That  is  important  in  ascertaining  the  intention  of  the  prisoner  with  r^ard  to  the 
course  the  hroker  should  pursue.  Then,  if  you  think  the  representation  of  the 
broker  was  yirtually  the  representation  of  the  prisoner,  the  next  question  will  be, 
whether,  at  the  time  he  authorized  the  broker  to  purchase,  he  did  not  meaui  to  make 
use  of 'the  goods  in  his  manufacture,  but  intended  to  get  them  into  his  possession 
that  he  might  pledge  them.  If  that  was  his  objevst,  we,  think  the  case  is  within 
the  statute  ',  but  then  he  must  have  intended  not  to  use  the  goods  in  his  business  at 
the  very  moment  he  gave  the  directions  to  the  broker.  As  to  thia  point,  it  is 
important  to  remember  that  they  were  pledged  within  two  days  of  their  receipt, 
and  for  a  sum  very  considerably  below  their  value.  Substantially,  then,  did  the 
prisoner  authorize  the  statement  made  by  the  broker  to  Fordati,  that  he  wanted  the 
goods  to  employ  them  in  his  business ;  and,  if  so,  did  he  at  the  time  he  gave  the 
order,  intend  otherwise  to  dispose  of  them  T*(z) 

Upon  an  indictment  on  5  Geo.  2,  c.  30,  qualified  by  1  Geo.  4,  c.  115,  s.  1,  against 
a  bankrupt  for  concealing  his  effects,  where  the  evidence  was  that  the  prisoner,  on 
his  last  ex&mination,  stated  that  a  book  given  in  by  him  contained  an  account  of  all 
his  effect-8,  it  was  holden  to  be  incumbent  on  the  prosecutor  to  produce  the  book,  or 
to  account  for  its  non-production.  The  book  was  a  necessary  part  of  the  prose- 
cutor's case,  in  order  that  it  might  have  been  seen  whether  that  book  mentioned 
the  property.(a) 

In  the  same  case  it  was  held  at  the  trial  that  it  was  not  necessary  that  the 
goods  should  be  concealed  by  the  prisoner  himself,  or  that  he  should  have  had  the 
possession  of  them  after  the  bankruptcy ;  but  that  it  was  sufficient  if  another  per> 
son  had  them  as  the  agent  of  and  subject  to  the  control  of  the  prisoner,  and  had 
taken  them  by  the  direction,  and  with  the  privity  and  knowledge  of  the  prisoner, 
to  the  place  where  they  were  deposited. (6) 

In  the  same  case  it  was  also  held  at  the  trial  that  the  indictment  might'be  pre- 
ferred in  Middlesex,  if  the  prosecutor  could  prove  an  actual  concealment  there; 
although  the  last  examination  of  the  bankrupt  took  place  in  London.(c) 

Where  an  indictment  for  conspiracy  stated  the  bankruptcy  of  one  of  the  defend- 
ants in  a  prefatory  all^ation.  Lord  Tenterden,  G.  J.,  held  that  the  assignment 
could  not  be  put  in  without  calling  the  attesting  witness  (d  ) 

An  indictment  on  the  12  &  13  Vict  o.  106,  s.  251,  against  a  bankrupt  for 
embezzling  part  of  his  personal  estate,  alleged  the  act  of  bankruptcy  to  have  been 
committed  by  being  unable  to  meet  his  engagements  with  his  creditors,  and  by  filing 
his  petition  for  adjudication.  A  copy  of  a  declaration  of  insolvency  in  the  form  in 
the  schedule  to  the  Act,  and  certified  to  be  a  true  copy  by  the  registrar,  and  under 
the  seal  of  the  court,  was  put  in,  and  also  the  original  petition  of  the  bankrupt 
^.oqi  under  the  seal  of  the  court,  and  both  bore  date  the  same  day.  The  clerk  ef 
^  the  attesting  witness  '''proTed  that  he  saw  the  prisoner  sign  both  the  petition 
and  declaration,  and  saw  him  leave  the  declaration  at  the  court  the  same  day.  The 
registrar  proved  that  the  declaration  was  delivered  into  his  hands  for  the  purpose  of 
filing  before  IH  o'clock  in  the  morning;  he  could  not  remember  anything  by  inde- 
pendent memory  as  to  this  petition,  but  his  general  practice  was  to  see  that  the 
declaration  was  filed  before  receiving  the  petition  founded  on  it.  It  was  urged 
that  there  was  no  legal  proof  that  the  declaration  was  filed  before  the  petition,  and 
that  the  attesting  witness  ought  to  have  been  called  j  but  Bramwell,  B.,  left  the  case 
to  the  jury,  and  reserved  the  points.(e) 

Where,  in  order  to  prove  the  time  when  an  act  of  bankruptcy  had  been  committed 
by  filing  the  petition  in  the  Insolvent  Court,  a  copy  of  the  petition,  purporting  to 
be  signed  by  the  officer,  in  whose  custody  the  petition  was,(/j  was  put  in,  and  the 
only  proof  of  the  time  of  filing  this  petition  was  the  indorsement  on  the  back  of  the 

(«)  Reg.  V.  Boyd,  5  Cox  C.  C.  602.  (a)  Rex  v.  Eyani,  R.  k  M.  C.  G.  R.  70. 

(b)  Ibid,  per  Littledale.  J.  (c)  Ibid,  per  LitUedale,  J. 

(d)  Rex  V.  Pope,  5  C.  i  P.  208  (24  B.  C.  L.  R.). 

(a)  Reg.  V.  Massey,  L.  k  G.  206.    The  case  went  off  on  another  point;  see  it,  aa/e,  p. 

(/)  See  12  k  13  Vict.  c.  106,  b.  239. 
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petitioD  of  the  time  of  the  filing  the  petition,  and  the  only  signature  of  the  officer 
was  in  the  inner  fold  of  the  paper ;  it  was  held,  on  a  case  reserved,  that  this  was 
insufficient ;  for  the  indorsement  of  the  petition  was  no  part  of  the  petition  itself,  and 
was  not  made  evidence  by  the  Act. (^) 

Parol  evidence  of  anything  a  bankrupt  says  at  the  time  of  his  last  examination, 
cannot  be  received,  although  it  appear  that  no  part  of  what  he  said  was  taken  down 
in  writing.  The  paper  purporting  to  be  the  final  examination,  did  not  contain  any 
questions  or  answers ;  it  merely  stated  that  the  commissioners,  not  being  satisfied 
with  the  answers  of  the  bankrupt,  adjourned  the  examination  sine  die;  and  it  was 
proposed  to  give  parol  evidence  of  what  the  bankrupt  said  before  the  commissioners, 
which  it  was  contended  might  be  done,  as  it  was  shown  that  what  the  bankrupt  said 
was  not  taken  down ;  and  besides,  by  sec.  36,  the  comimissioners  are  empowered  to 
examine  by  parol :  Park,  J.  A.  J.,  ^'  I  can  receive  no  evidence  of  the  examination 
but  the  writing.  The  examination  is  required  to  be  in  writing  by  the  Act  of  Par- 
liament; and  that  part  which  relates  to  the  examining  'by  parol,  applies  only  to  the 
questions  which  may  be  either  put  by  parol  or  by  written  interrogatories. "(A)  So' 
where  an  indictment  alleged  that  after  the  examination  of  the  bankrupt  and  after 
he  had  subscribed  the  same,  a  question  was  put  to  the  bankrupt  and  it  was  objected 
to  any  evidence  being  given  of  questions  and  answers,  which  were  not  reduced  to 
writing ;  it  was  replied  that  the  material  answers  alone  were  taken  down ;  and  it 
sometimes  happened  that  answers  which  at  the  time  seemed  immaterial,  afterwards 
became  material.  The  answers  proposed  to  be  given  in  evidence  were  given  after  the 
examination  had  concluded  in  the  first  instance,  but  they  also  were  reduced  to  writ- 
ing. Williams,  J. :  "I  cannot  receive  parol  evidence  of  any  answers  to  questions 
that  were  put  to  the  bankrupt  before  the  commissioners  subscribed  their  names  to 
the  examination.  I  must  presume,  that  all  the  answers  prior  thereto  that  were 
material,  were  taken  down,  and  included  in  the  examination  before  their  signatures 
were  aftxed  *to  it.  But  answers  to  questions  put  subsequently  to  such  r:(ef:  4  a 
examination  may  be  giyen  in  evidence." (i)  *- 

It  has  been  held  that  the  balance  sheet  of  a  bankrupt  signed  and  sealed  by  him 
was  not  evidence  against  him  on  an  indictment  for  concealing  his  effects,  to  prove 
the  petitioning  creditor's  deht.(J)  The  ground  of  this  decision  was  that  the  balance 
sheet  could  not  be  given  in  evidence,  unless  there  was  a  valid  commission,  and  there- 
fore the  balance  sheet  being  part  of  the  proceedings,  could  not  be  put  in  evidence  to 
prove  the  petitioning  creditor's  debt  as  a  part  of  the  commission. (^) 

But  it  has  since  been  held  that  the  examination  of  a  person  taken  on  oath  before 
commissioners  of  bankruptcy  is  admissible  against  him  on  a  charge  of  forgery,  he 
having  been  cautioned  and  allowed  to  elect  what  questions  he  would  an8wer.(r) 
And  we  shall  see  in  a  chapter  on  evidence  that  a  bankrupt  being  examined  under 
the  12  &  13  Vict.  c.  106,  s.  107,  was  bound  to  answer  every  question  relating  to 
his  dealings  or  estate,  although  the  answers  might  tend  to  criminate  him,  and  that 
these  answers  might  afterwards  be  given  in  evidence  against  him  on  a  criminal 
charge,  (m) 

On  an  indictment  under  the  5  &  6  Yict.  c.  122,  s.  32,  against  a  bankrupt  for  not 
surrendering,  the  adjudication  of  the  prisoner  being  a  bankrupt,  its  publication  in 
the  Gazette,  the  appointment  of  the  two  days  for  surrendering  and  finishing  his 
examination,  and  that  the  bankrupt  did  not  submit  himself  to  be  examined  on  the 
second  day,  were  all  that  was  proved.  It  was  contended  that,  though  sec.  24  said  that 
the  Gazette  should  be  evidence  *^  in  all  cases,"  yet  these  words  were  controlled  by  the 
words  that  followed  them,  and  applied  only  to  civil  cases.     But  it  was  held  that  the 

iff)  ^cff-  V*  LftDds,  Dears.  C.  C.  567. 
[h]  Rex  V.  Walters,  5  C.  &  P.  138  (24  B.  C.  L.  R.). 
(t)  Reg.  V.  Radcliffe,  2  Lew.  57. 

(j)  Rex  V.  Britton,  1  M.  &  Rob.  297,  PattesoD,  J  ,  after  consulting  Alderson,  B. 
(k)  Per  PattesoD,  J.,  lo  Reg.  v.  Wheater,  infra. 

{I)  Reg.  9.  Wheater,  2  Moo.  C.  C.  R.  45;  s.  o,,  2  Lew.  157.  See  this  case  more  fully  ia 
the  chapter  on  Evidence. 

(m)  Reg.  V.  Scott,  D.  ft  B.  47. 
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Gazette  was  adaiiasible.  Pollook,  C.  B.,  said,(n)  ^^  It  has  been  oonteDded  that  the 
words  *  in  all  cases'  are  limited  by  those  that  follow,  &nd  do  not  include  criminal 
cases ;  and  if  I  foand  the  penal  clanses  in  one  statute,  and  those  which  men-ly  related 
'  to  the  bankruptcy  in  another,  I  might  be  disposed  to  think  that  a  reasonable  oon- 
struction ;  but  those  who  framed  this  Act  clearly  had  the  criminal  procedure  in  view, 
and  I  think,  therefore,  when  they  say  all  cases,  they  mean  criminal  as  well  as  civil. "(o) 
And  in  another  case,  Coleridge,  J.,  held  that  the  Gazette  was  admi^ible  in  a  crimi- 
nal ca8ej(/>)  and  in  a  third  case,  Piatt,  B.,  adopted  the  same  course.(9)  But  it  was 
also  held  that  before  the  Gazette  was  admitted  in  evidence  it  was  necessary  to  prove 
that  the  bankrupt  had  not  taken  any  of  the  steps  mentioned  in  the  section  to  dis- 
pute the  bankruptcy. (9)  But  it  was  held  that  the  production  by  the  registrar  of 
of  the  Court  of  Bankruptcy  of  the  books  containing  the  proceedings  in  the  bank- 
^'S/tll  ^^P^Ji  which  contained  no  ^reference  to  any  such  proceeding  by  the  bank- 
^  rupt,  together  with  evidence  by  the  solicitor  to  the  fiat  that  he  had  never 
heard  of  any  proceeding  having  been  taken  to  dispute  the  fiat,  was  sufficient  proof 
'  to  make  the  Gazette  admissible. (r)  But  in  a  subsequent  case  Martin,  B.,  is  reported 
to  have  held  that  the  Gazette  was  not  admissible  in  a  criminal  ca8e.(«) 

On  an  indictment  against  a  bankrupt  for  not  discovering  when  he  disposed  of  an 
estate,  and  against  several  others  for  aiding  and  assisting  him,  it  was  held  that 
under  the  5  &  6  Vict.  0.  122,  s.  24,  the  Gazette  was  only  evidence  against  the 
bankrupt.(/^) 

It  seems  that  the  production  of  the  Gazette  will  be  sufficient  without  proof  of  its 
being  bought  of  the  Gazette  printer,  or  where  it  comes  from  :  and  possibly,  where 
the  prisoner  has  appeared  to  his  commission,  and  has  been  examined,  averment  of 
notice  in  the  Gazette  may  not  be  necessary. (u) 

The  London  Gazette  is,  by  the  12  &  13  Vict.  c.  106;  s.  233,  conclusive  evidence 
of  the  bankruptcy  on  an  indictment  under  the  2-4  &  25  Vict.  c.  134,  s.  221,  clause 
3,  if  the  bankrupt  was  within  the  United  Kingdom  at  the  time  of  the  adjudication, 
and  no  step  has  been  taken  to  annul  the  adjudication.(uu) 

Where  a  bankrupt  had  committed  an  ofifence  against  the  12  &  13  Vict.  c.  106,  s. 
251,  by  not  surrendering,  and  an  information  had  been  laid  before  a  magistrate  who 
had  issued  a  warrant  for  his  apprehension,  and  the  24  &  25  Vict.  c.  134,  afterwards 
came  into  operation,  which  by  sec.  230  repeals  the  12  &  13  Vict.  c.  106,  s.  251, 
except  as  to  ^'any  proceeding  pending"  or  *'any  penalty  incurred"  in  respect  of  any 
transaction,  &c.,  done  or  existing"  prior  to  the  commencement  of  the  Act,  and  the 
bankrupt  was  afterwards  convicted  under  the  former  Act,  it  was  held  that  there  was 
a  proce<  ding  pending,  and  that  the  word  '^  penalty"  extended  to  any  penal  conse- 
quences whatever,  and  was  not  confined  to  pecuniary  penalty  only,  and  consequently 
the  conviction  was  good.^v) 

Where  a  bankrupt  haa  removed  certain  of  his  goods,  as  it  was  all^d,  with  intent 
to  defraud  his  creditors ;  Parke,  B.^  held  that  if  the  goods  had  not  been  taken  pos- 
session of  by  the  assignees  or  the  messenger,  the  indictment  must  be  under  the  6 
Geo.  4,  c.  16,  8.  112;  but  that  if  the  assignees  or  messenger  had  actually  taken 
possession  of  the  goods,  and  they  were  afterwards  removed  by  the  bankrupt,  an 
indictment  for  larceny  might  be  sustained;  in  such  case,  however,  the  trading, 
petitioning  creditor's  debt,  act  of  bankruptcy,  &o.,  must  be  regularly  proved ;  and 

n)  After  intimating  a  Btrong  opinion  that  the  adjadication  itself  was  aafficient  evidence 
on  this  indictment,  which  has  since  been  overraled  in  Reg.  v.  Lands,  on^e,  p.  528. 

(0)  Reg.  V.  Hilton,  2  Cox  G.  C.  318,  Cresswell,  J.,  concurred. 

(p)  Reg.  v.  Hall,  Roscoe  Gr.  Ev.  288. 

(9)  ^^S-  ^-  Harris,  4  Goz  C.  G.  140,  Piatt,  B.,  and  Goltman,  J. 

(r)  Reg.  V.  Harris,  tupra. 

(«)  Reg.  V.  Lyons,  9  Cox  G.  G.  299.  Bat  none  of  the  preceding  cases  were  cited,  and  no 
argument  is  reported,  and  therefore  qtMre  this  case. 

it)  Reg.  V,  Harris,  tupra, 

\u)  Rex  V.  Forsyth,  R.  k  R.  274.  But  it  will  be  more  prudent  to  be  provided  with  the 
tm  proof. 

(uu)  Reg.  V.  Levi,  10  Gox  G.  G.  110;  L.  &  C.  697. 

\v)  Reg.  v.  Smith,  L.  it  G.  131. 
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even  then,  if  the  bankrupt  meant  bond  fide  to  dispute  the  bankruptcj,  that  would 
prevent  the  taking  from  being  a  felony.  (10) 

It  was  agreed  that  a  bankrupt's  wife  could  not  be  examined  on  the  part  of  the 
prosecution,  on  an  indictment  against  the  bankrupt  for  offences  against  the  5  Geo. 
2,  c.  30.(x) 


*CHAPTER  THE  TWENTY-EIGHTH.  [*542 

OF  receiving  stolen  goods. 

Receivers  of  stolen  goods  were  at  common  law  punishable  only  as  for  a  mis- 
demeanor, even  afler  the  thief  had  been  convicted  of  felony  in  stealing  them  ;(a) 
but  by  the  provisions  of  several  statutes,  now  repealed,  such  receivers  were  made 
accessories  aAer  the  fact  to  the  felony  of  the  thief,  in  cases  where  the  thief  had 
been  convicted,  or  was  amenable  to  ju.stice ;  and  were  made  liable  to  be  prosecuted 
for  a  misdemeanor  in  cases  where  the  thief  had  not  been  convicted,  and  whether  he 
was  amenable  to  justice  or  not.^ 

By  the  24  &  25  Vict.  c.  96,  s.  91,  "  whosoever  shall  receive  any  chattel,  money, 
valuable  security,  or  other  property  whatsoever,  the  stealing,  taking,  extorting^ 
obtaining,  embezzling,  or  otkerwi^  disposing  whereof  BhaW  amount  to  a  felony,  either 
at  common  law  or  by  virtue  of  this  Act,  knowing  the  same  to  have  been  feloniously 
stolen,  taken,  extorted,  obtained,  embezzled,  or  disposed  of,  shall  be  guilty  of  felony, 
and  may  be  indicted  and  Convicted  either  as  an  accessory  afler  the  fact  or  for  a 
substantive  felony,  and  in  the  latter  case,  whether  the  principal  felon  shall  or  shall 
not  have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice ; 
and  every  such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping:  Provided,  that  no  person, 
howsoever  tried  for  receiving  as  aforesaid,  shall  be  liable  to  be  prosecuted  a  second 
time  for  the  same  offenoe."(^) 

Sec.  92.  "  In  any  indictment  containing  a  charge  of  feloniously  stealing  any 
property  it  shall  be  lawful  to  add  a  count  or  several  counts  for  feloniously  receiving 
the  same  or  any  part  or  parts  therexf,  knowing  the  same  to  have  been  stolen,  and 
in  any  indictment  for  feloniously  receiving  any  property  knowing  it  to  have  been 
stolen  it  shall  be  lawful  to  add  a  count  for  feloniously  stealing  the  same ;  and  where 
any  such  indictment  shall  have  been  preferred  and  found  against  any  person,  the 
prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the  jury  who 
shall  *try  the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property,  r^c^o 
or  of  receiving  the  same,  or  any  part  or  parts  thereof,  knowing  the  same  to  ■- 

(v)  Reg.  V.  Harris,  Monmouth  Spr.  Abb.  1844,  MSS.  G  S.  G. 

(x)  1  Hawk.  P.  G.  c.  49,  of  Fraudulent  Bankruptcy,  see.  4.  Ex  parte  James,  1  P.  Wms. 
610,  where  the  Lord  Ghancellor  said,  that  a  wife  could  not  bj  the  common  law  be  a  wit- 
ness for  or  against  her  husband ;  and  that  though  a  former  statute,  21  Jac.  1,  authorized 
the  commissioners  to  examine  the  wife  touching  any  concealments  of  the  goods,  effects, 
or  estate  of  the  bankrupt,  yet  it  did  not  extend  to  examining  the  bankrupt's  wife  touching 
his  bankruptcy,  or  whether  he  had  committed  any  act  of  bankruptcy,  and  how  or  when 
he  became  a  bankrupt. 

{a\  Post.  373. 

(6)  This  clause  is  taken  from  the  7  &  8  Oeo.  4,  c.  29,  s.  54,  and  9  Geo.  4,  c.  55,  s.  47  (I.). 
The  words  in  italics  have  been  introduced  in  order  to  include  all  cases  where  property 
has  been  feloniously  extorted,  obtained,  embezzled,  or  otherwise  disposed  of  within  the 
meaning  of  any  section  of  this  Act.  As  to  hard  labor,  &c.,  see  ante,  p.  67 ;  as  to  the  pro- 
ceedings against  accessories,  see  vol.  1,  p.  67,  et  seq. 


1  See  Comm.  v.  Andrews,  2  Mass.  409 ;  State  v.  ScotcI,  1  Rep.  Const.  Ct.  274  ,*  State  v. 
M<AJvon,  40  Maine  133  -,  Sute  v.  Wright,  4  M'Gord  358. 
VOL.  II. — 27 
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have  been  stolen  ;  and  if  such  indictment  shall  have  been  preferred  and  found  agaiost 
two  or  more  persons  it  shall  be  lawful  for  the  jury  who  shall  try  the  same  to  find  all 
or  any  of  the  said  persons  guilty  either  of  stealing  the  property  or  of  receiving  tlie 
same  or  any  part  or  part*  thereof^  knowing  the  same  to  have  been  stolen,  or  to  find 
one  or  more  of  the  said  persons  guilty  of  stealing  the  property,  and  the  other  or 
others  of  them  guilty  of  receiving  the  same  or  any  part  or  part$  thereof  knowing 
the  same  to  have  been  stolen. "(c) 

Sec.  93.  ^'  Whenever  any  property  whatsoever  shall  have  been  stolen,  taken,  «x- 
torted^  obtained^  embezzled^  or  otherwise  disposed  of  in  such  a  manner  as  to  amount 
to  a  felony,  either  at  common  law  or  by  virtue  of  this  Act,  any  number  of  receivers 
at  different  times  of  such  property,  or  of  any  part  or  parts  thereof,  may  be  ehaxged 
with  substantive  felonies  in  the  same  indictment,  and  may  he  tried  together^  not- 
withstanding that  the  principal  felon  shall  not  be  included  in  the  same  indictment, 
or  shall  not  be  in  custody  or  amenable  to  ju^tice.'X^  ) 

Sec.  94.  '*  If  upon  the  trial  of  any  two  or  more  persons  indicted  for  jointly  re- 
ceiving any  property  it  shall  be  proved  that  one  or  more  of  such  persons  separately 
received  any  part  or  parts  of  such  property,  it  shall  be  lawful  for  the  jury  to  con- 
vict, upon  such  indictment,  such  of  the  said  persons  as  shall  be  proved  to  have  re- 
ceived any  part  or  parts  of  such  property."(c) 

Sec.  95.  *'  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing,  taking,  obtaining,  converting,  or  disposing  whereof, 
is  made  a  misdemeanor  by  this  Act,  knowing  the  same  to  have  been  unlawfully  stolen, 
taken,  obtained,  converted,  or  disposed  of,  shall  be  guilty  of  a  misdemeanor,  and 
may  be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  principal 
misdemeanor  shall  or  shall  not  have  been  previously  convicted  thereof,  or  shall  or 
shall  not  be  amenable  to  justice ;  and  every  such  receiver,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping  *'(/) 

*'S441  ^®^'  "  Whosoever  shall  receive  any  chattel,  money,  valuable  *security, 
-*  or  other  property  whatsoever,  knowing  the  same  to  have  been  feloniously,  or 
unlawfully  stolen,  taken,  obtained,  converted,  or  disposed  of,  may,  whether  charged 
as  an  accessory  aflter  the  fact  to  the  felony,  or  with  a  substantive  felony,  or  with  a 
misdemeanor  only,  be  dealt  with,  indicted,  tried,  and  punished  in  any  county  or 
place  in  which  he  shall  have  or  shall  have  had  any  such  property  in  his  possession, 
or  in  any  county  or  place  in  which  the  party  guilty  of  the  principal  felony  or  mis- 
demeanor may  by  law  be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt 
with,  indicted,  tried,  and  punished  in  the  county  or  place  where  he  actually  received 
such  property.'Y  ^) 

Sec.  97  '*  Where  the  stealing  or  taking  of  any  property  whatsoever  is  by  this 
Act  punishable  on  summary  conviction,  either  for  every  offence,  or  for  the  first  and 
second  offence  only,  or  for  the  first  offence  only,  any  persoji  who  shall  receive  any 
such  property,  knowing  the  same*  to  be  unlawfully  come  by,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  subsequent 

(e)  This  clause  is  taken  from  the  11  &  12  Vict.  c.  46,  s.  3.  The  words  "conUining  a 
charge  of"  are  substituted  for  the  word  *'for"  in  the  former  Act,  in  order  that  a  count 
for  receiving  may  be  added  in  any  indictment  containing  a  charge  of  stealing  any  propertv. 
It  will,  therefore,  apply  to  burglary  with  stealing,  housebreaking,  robbery,  kc.  The  other 
words  in  italics  provide  for  cases  which  frequently  occur,  and  were  not  within  the  former 
clause ;  e.  g.,  where  different  prisoners  may  be  proved  to  have  had  possession  of  different 
parts  of  the  stolen  property. 

{d)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  100,  s.  15,  and  the  first  words  in  italics 
are  added  to  include  receivers  in  other  felonies  against  this  Act.  See  the  note  to  sec.  6 
of  the  Accessories'  Act,  ante,  vol.  1.  p.  69. 

(e)  This  clause  is  taken  from  the  14  &  15  Vict.  c.  100,  s.  14. 

(/)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  55;  9  Geo.  4,  c.  55,  s.  48  (I); 
and  20  k  21  Vict.  c.  54,  s.  9.     As  to  hard  labor,  &c.,  see  ante,  p.  67. 

(g)  This  clause  is  taken  from  the  1  k  %  Geo.  4,  c.  2H,  s.  56,  and  9  Geo.  4,  c.  55,  s.  49. 
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offence  of  receWing  to  the  Bame  forfeitare  and  panishment  to  which  a  person  guilty 
of  a  first,  second,  or  subsequent  offence  of  stoaliag  or  taking  such  property  is  by  this 
Act  made  liable." 

Sec.  114,  after  providing  for  the  trial  of  any  person  who  shall  have  in  his  posses- 
sion in  any  one  part  of  the  United  Kingdom  any  property  which  he  shall  have  stolen 
in  any  other  part  of  the  United  Kingdom,  enacts  that,  ^*  if  any  person  in  any  one 
part  of  the  United  Kingdom  shall  receive  or  have  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever  which  shall  have  been  stolen  or  otherwise  feloni- 
ously taken  in  any  other  part;  of  the  United  Kingdom,  such  person  knowing  such 
property  to  have  been  stolen  or  otherwise  feloniously  taken,  he  may  be  dealt  with, 
indicted,  tried,  and  punished  for  such  offence  in  that  part  of  the  United  Kingdom 
where  he  shall  so  receive  or  have  such  property,  in  the  same  manner  as  if  it  had 
been  originally  stolen  or  taken  in  that  part."(A) 

The  author  thought  that  the  provisions  of  the  7  &  8  Geo.  4,  c.  29,  would  have 
prevented  a  difficulty,  which  frequently  occurred,  in  consequence  of  the  proof  not 
corresponding  with  the  charge  in  the  indictment,  either  where  the  party,  being 
•charged  as  the  thief,  turned  out  to  have  been  the  receiver,  or,  being  charged  as  re- 
ceiver, appeared  upon  the  evidence  to  have  actually  stolen  the  property.  And  it 
was  conceived  that  where,  from  the  nature  of  the  case,  it  appeared  to  be  advisable, 
a  count  charging  the  party  accused  as  receiver  might  be  joiued  in  the  same  indict- 
ment with  a  count  charging  him  as  the  thief,  and  that  he  might  be  convicted  upon 
such  of  the  counts  as  was  supported  by  the  evidence.  But,  although  there  was  no 
objection  in  point  of  law  to  including  a  count  for  stealing  and  a  count  for  receiving 
in  the  same  indictment,  yet  the  judges  all  agreed  that  directions  should  be  given  to 
the  respective  clerks  of  assize  not  to  put  both  charges  in  the  same  '''indict-  rn^nAfi 
ment  ;(t )  but  under  sec.  92  of  the  new  Act  counts  for  stealing  and  receiving  ^ 
may  be  joined. 

Where  an  indictment  contained  five  counts,  all  alleging  a  breaking  into  the  house 
of  J.  Mason  ;  but  each  count  describing  the  goods  stolen  as  the  property  of  a  differ-, 
ent  person ;  and  the  indictment  also  contained  five  other  counts  for  receiving  the 
goods,  in  which  the  property  was  laid  in  the  same  manner  as  in  the  five  counts  for 
stealing ;  it  vras  objected  that  the  11  &  12  Vict-,  c.  46,  s.  3,  only  made  it  lawful  to 
add  one  count  for  receiving ;  but  the  sessions  held  that  that  section  made  it  lawful 
to  add  as  many  counts  for  receiving  as  there  were  counts  charging  a  stealing;  and, 
on  a  case  reserved,  the  judges  were  unanimously  of  opinion  that  the  objection  was 
groundless,  and  Alderson,  H.,  said,  **  Why  may  there  not  be  as  many  counts  for  re- 
ceiving as  for  stealing  ?  There  is  only  one  stealing  and  receiving,  but  the  offence 
is  laid  in  different  ways,  because  there  is  a  doubt  to  whom  the  property  be- 
longed."(y) 

The  prisoner  was  indicted  for  stealing  three  collars,  a  gold  chain  and  locket,  and 
a  thimble-case ;  she  was  also  charged  with  receiving  the  same  articles.  The  prose- 
cutrix missed  the  jewelry  a  week  before  the  prisoner  entered  her  father's  service, 
and  the  collars  whilst  she  was  in  it.  It  was  contended  that  a  count  for  stealing  cer- 
tain goods  could  not  be  joined  with  a  count  for  receiving  other  goods,  and  that  here 
in  Effect  a  count  for  stealing  the  collars  was  joined  with  a  count  for  receiving  the 
jewelry.  Willes,  J.,  after  consulting  Pollock,  (/.  B.,  thought  it  better  to  put  the 
prosecutor  to  elect  as  to  which  he  would  proceed. (^) 

The  first  count  charged  the  stealing  "  £100  in  money,  one  purse,  &c.,"  from  the 
dwelling-house  of  K.  Gilbert;  the  second  the  receiving  '^  £35  in  money,  one  smell- 
ing box,  one  purse,  one  opera-glass,  and  one  bag  of  the  money,  &c  ,  of  the  said  R. 
Gilbert,  then  lately  before  feloniously  stolen  ''  It  was  objected  that  it  did  not 
appear  that  the  property  mentioned  in  the  second  was  the  same  as  that  in  the  first 

• 

(A)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  76.  The  corresponding  clause 
in  the  9  Geo.  4,  c.  55,  s.  75  (I.),  instead  of  "feloniouslj  taken,"  had  '*  unlawfully  taken." 
See  the  whole  clause,  anUj  p.  332. 

(i)  Rex  V.  Galloway,  R.  k  M.  C.  C.  R.  234 ;  Rex  v.  Madden,  R.  k  M.  C.  0.  R.  277. 

(/)  Heg.  V.  Beeton,  1  Den.  C.  C.  414 ;  2  C.  &  K.  960. 

(k)  Reg.  17.  Ward,  2  P.  k  F.  19,  Willes,  J.,  said,  <'  this  was  not  to  be  taken  to  be  a  final 
decision,  bat  thai  he  would  consult  the  other  judges." 
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count  which  was  necessaxy  under  the  1 1  &  1 2  Vict  c.  46,  a.  3,  and  it  was  held 
that  the  crown  must  elect  on  which  count  to  proceed.(/) 

In  a  case  which  occurred  whilst  the  14  &  15  Vict.  c.  100,  s.  14,  was  in  opera- 
tion, a  douht  was  started  whether  that  section  applied  to  a  case  where  on  a  joint  in- 
dictment against  two  for  receiving,  it  appeared  that  each  prisoner  had  received  the 
whole  of  the  goods  stolen,  hut  at  dififereut  times  and  one  after  the  other;  bat  there 
seems  no  ground  for' this  donbt.(m) 

The  first  count  chaiged  Wilkinson  with  embezzling  oats,  hay,  and  straw  in  the 
usual  form,  and  concluded  that  '*  he  did  feloniously  steal,  &c./'  the  same.  The 
second  count  charged  Wilkinson  with  a  larceny  of 'the  same  property.  The  last 
*^A(V]  ^^^^^  charged  ^Frampton  with  feloniously  receiving  the  same  prc^rty 
^  ^'  before  then  feloniously  stolen."  The  jury  found  Wilkinson  guilty  on  the 
first  count,  and  Frampton  on  the  last.  It  was  object<ed  that  as  Wilkinson  had  not 
been  convicted  of  stealing,  Frampton  could  not  be  convicted  of  receiving ;  but  the 
court  held,  on  a  case  reserved,  that  the  conviction  was  right.  It  is  very  likely  that, 
there  being  no  statute  making  it  an  offence  to  receive  goods  which  had  been  embes- 
zled.  the  words  of  the  section,  which  provide  that  a  person  who  embezzles  shall  be 
deemed  to  have  feloniously  stolen,  were  inserted  for  the  purpose  ol'  taming  all 
embezzlements  into  larceny  (n) 

It  will  be  observed  that  the  present  clause  extends  to  any  property,  the  stealing, 
taking,  extorting,  obtaining,  embezzling  or  otherwise  disposing  whereof,  amounts  to 
felony. 

In  some  cases,  upon  the  repealed  statutes,  the  distinction  between  a  receiver  and 
a  principal  was  the  subject  of  atte^  tive  consideration. 

Dyer  and  Disting  were  indicted  for  stealing  a  quantity  of  barilla,  the  property  of 
M.  Hawker.  The  barilla  was  on  board  a  foreign  ship  at  Plymouth,  consi<;ned  to 
Hawker ;  Hawker  employed  Dyer,  who  was  the  master  of  a  large  boat,  for  the  pur- 
pose of  bringing  it  on  shore ;  and  Dieting,  together  with  several  others,  were  em- 
ployed as  laborers,  in  removing  it  to  Hawker's  warehouses,  after  it  was  landed.  And 
the  jury  found  that,  while  the  barilla  was  in  Dyer's  boat,  some  of  his  servants,  without 
his  privity,  consent,  or  participation,  severed  some  of  it  from  the  rest  where  it  was 
stowed,  and  removed  it  to  another  part  of  the  boat,  where  they  concealed  it  under 
some  rope.  But  they  also  found  that  Dyer  afterwards  assisted  the  other  prisoner 
and  the  persons  on  board,  who  had  before  separated  this  part  from  the  rest,  in  re- 
moving it  from  the  hoat^  for  the  purpose  of  carrying  it  off.  It  was  objected,  for  the 
prisoner  Dyer,  that  his  offence  was  not  that  of  a  principal,  as  laid  in  the  indictoient, 
but  that  of  receiver  or  accessory  after  the  fact.  But  Graham,  B.,  was  of  opinion 
that,  though  for  some  purposes,  as  with  respect  to  those  concerned  in  the  actual 
taking  and  separation,  the  offence  would  have  been  complete  by  the  severance  and 
removal  of  the  barilla  to  another  part  of  the  boat,  as  being  an  asportation  in  point 
of  law,  yet,  with  respect  to  Dyer,  who  joined  in  the  scheme  before  the  barilla  had 
been  actually  taken  out  of  the  boat,  where  it  was  properly  deposited  for  the  purpose 
of  being  landed,  and  who  assisted  in  the  act  of  carrying  it  off  from  thence,  it  was 
one  continuing  transaction,  and  could  not  be  said  to  be  completed  till  the  removal 
of  the  commodity  from  such  place  of  deposit ;  and  that  Dyer  having  assisted  in  the 
act  of  carrying  it  off,  was  therefore  guilty  as  principal. (o)* 

Another  case  arose  out  of  the  same  transaction.     The  rest  •of  the  barilla  was 

{I)  Reg.  V.  Ssrsfield,  6  Cox  G.  G.  12  ;  Pigot,  G.  B.,  and  Richards,  B. 

(m)  Reg.  V.  Drfng,  D.  k  B.  329.  The  Statute  of  Frauds,  29  G.  2,  c.  3,  s.  17,  is  <*  except 
the  bnjer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,"  and  it 
has  never  been  doubted  that  a  receipt  of  the  whole  was  within  this  claase. 

!n)  Reg.  V,  Frampton,  P.  ft  B.  585. 
a)  Rex  V.  Dyer.     Graham,  B.,  conferred  with  Le  Blanc,  J.,  and  afterwards  said  that  he 
was  fully  satisfied  that  bis  opinion  was  well  fouoded :   2  East  P.  G.  c.  16,  s.  154,  p.  767, 
768.     See  per  Gresswell,  J.,  in  Reg.  v.  Wiley,  2  Den.  C.  0.  47. 

1  A  person  suffering  a  trunk  of  stolen  goods  to  be  put  on  board  of  a  vessel  destined  for 
North  Carolina,  as  a  part  of  his  baggage,  he  having  taken  his  passage,  is  such  a  reception 
of  the  goods  as  a  purchaser  or  bailee,  as  will  justify  a  conviction  under  the  statute  for 
receiving  stolen  goods:  State  v,  Scovel,  1  Mills'  Const.  Rep.  134. 
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lodged  in  M.  Hawker's  warehouse;  while  it  was  there  several  persons,  employed  as 
laborers  or  servants  by  Hawker,  entered  into  a  conspiracy  to  steal  some  of  it ; 
accordingly,  some  of  them,  who  had  access  to  the  warehouse,  removed  a  parcel 
*of  it  nearer  to  the  door  than  it  was  before,  in  the  course  of  the  morning ;  r*R 47 
and  about  nine  at  night  these  persons,  together  with  the  prisoners  Atwell  *- 
and  O'Donnell,  who  had  in  the  meantime  agreed  to  purchase  it  of  the  others,,  caaie 
to  the  warehouse  yard  and  assisted  the  others,  who  took  it  out  of  the  warehouse, 
in  carrying  it  away  from  thence.  They  were  all  indicted  as  principals  in  the  felony; 
and  the  same  objection  was  made  as  before,  that  Atwell  and  O^Donnel  were  only 
receivers  or  accessories  afler  the  fact,  the  felony  being  complete  before  their  partici- 
pation in  the  transaction.  But  it  was  ruled  that,  so  long  as  the  goods  remained  in 
the  warehouse,  which  was  the  lawful  place  of  their  deposit,  although  to  some  pur- 
poses, as  to  those  who  severed  this  parcel  from  the  rest  for  the  purpose  of  stealing 
it,  and  more  conveniently  removing  it  afterwards,  the  felony  might  be  said  to  be 
complete;  yet  it  was  a  continuing  transaction  as  to  those  who  joined  in  the  same 
plot  before  the  goods  were  finally  carried  away  from  the  premises ;  and  that  all  the 
defendants,  having  concurred  in,  or  being  present  at  the  act  of  removing  them  from 
the  warehouse  wherein  they  were  lawfully  deposited,  were  principals. (^) 

Bat  where  the  goods  had  been  so  entirely  taken  away  from  the  premises  or  actuil 
possession  of  the  owner,  that  their  further  removal  could  not  be  deemed  a  continuing 
part  of  the  original  taking,  the  case  was  holden  to  come  under  a  different  consider- 
ation ;  and  the  party  concerned  only  in  such  further  removal  was  decided  not  to  be 
guilty  of  stealing  the  goods.  Upon  an  indictment  for  larceny,  in  stealing  several 
firkins  of  butter  and  some  cheeses,  the  facts  proved  were,  that  two  men,  in  the 
absence  of  the  prisoner,  broke  open  the  warehouse  of  the  prosecutor,  stole  the  but- 
ter and  cheese  in  question,  carried  them  into  the  adjoining  street,  and  deposited 
them  at  a  distance  of  about  thirty  yards  from  the  door  of  the  warehouse :  after 
which  they  went  for  the  prisoner,  brought  him  to  the  place,  and  informed  him  of 
what  they  had  done ;  and  he  assisted  in  carrying  the  property  to  a  cart,  which  was 
kept  in  waiting  at  some  distance  to  be  ready  to  convey  it  away.  It  was  objected 
that  the  prisoner  could  not  be  found  guilty  of  stealing,  as  the  felonious  taking  of 
the  property  was  complete  before  he  had  any  part  in  the  transaction.  Bay  ley,  J., 
however,  in  the  first  instance,  thought  that  he  might  properly  be  found  guilty;  on 
the  ground  that  as  every  continuation  of  a  larceny  is  so  far  a  new  larceny  and  a 
new  taking,  as  to  sustain  an  indictment  for  larceny  in  any  county  into  which  the 
property  is  carried,  and  as  the  possession  in  law  of  the  property  in  this  case  re- 
mained in  the  prosecutor,  notwithstanding  the  removal  of  it  from  his  warehouse  to 
the  place  where  it  was  deposited  in  the  street,  so  that  he  might  have  brought  tres- 
pass against  any  stranger  taking  it  from  the  place  in  the  street  without  any  felonious 
intent ;  it  might  be  considered  that  the  prisoner,  who  was  present  aiding  and  abet- 
ting in  a  continuation  of  the  larceny,  was  a  principal  in  the  larceny  so  continued ; 
and  the  prisoner  was  accordingly  convicted.  But,  on  a  case  reserved,  the  judges 
were  of  opinion  that  as  the  property  was  removed  from  the  owner's  *prem-  r*c  <q 
ises  before  the  prisoner  was  present,  he  could  not  be  considered  as  a  princi-  '* 
pal;  and  that  the  conviction  of  him  as  a  principal  was  therefore  wrong. (^)  So, 
going  towards  the  place  where  a  felony  was  to  be  committed  in  order  to  assist  in 
carrying  off  the  property,  and  assisting  accordingly,  was  held  not  to  make  the  party 
a  principal,  if  he  was  at  such  a  distance  at  the  time  of  the  felonious  taking  as  n  »t 
to  be  able  to  assist  in  it.  The  prisoner,  and  J.  S.,  went  to  steal  two  horses ;  J.  S. 
left  ihe  prisoner  half  a  mile  from  the  place  in  which  the  horses  were,  and  brou;i:ht 
the  horses  to  him,  and  both  rode  away  with  them.  Up>n  a  case  reserved,  th.^ 
judges  thought  the  prisoner  an  accessory  only,  not  a  principal,  because  he  was  n  t 
present  at  the  original  taking.(r)  But  where  a  man  ommitted  a  larceny  in  a  r  >o.ii 
of  a  bouse,  in  which  room  he  lodged,  and  threw  a  buadle  containing  the  stolen  pro- 

(p)  Rex  V.  Atwell,  tried  by  Graham,  B.,  at  the  same  time  as  Rex  v.  Dyer,  and  decided 
after  the  like  consideratoa :  ante^  note  (o),  2  East  P.  C.  Ibid.  See  other  cases  on  this 
sobject,  anUj  vol.  1,  p.  50,  et  teq. 

{q)  Rex  V.  King,  R.  ft  R.  332.     And  see  Rex  r.  M  Mftkin.  R   &  R.  333,  note  (b). 

(r)  Rex  V.  Kelly,  MS.,  Bayley,  J.,  and  R  &  R.  421.     Aud  see  ante,  vol.  1,  p.  51. 
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perty  oat  of  the  window  to  an  accomplice  who  was  waiting  to  reoeiye  it,  the  judges 
came  to  a  different  conclusion,  and  held  that  such  accomplioe  was  a  principal,  and 
that  the  conviction  of  him  as  a  receiver  was  wrong.(s) 

An  indictment  against  Hilton  and  M^Evin  charged  them  in  one  count  with 
stealing  a  purse  containing  money  from  the  person  of  the  proseoutriz,  and  in  another 
with  receiving  the  purse  containing  the  money,  knowing  it  to  have  heen  stolen. 
Hilton  was  walking  hy  the  side  of  the  prosecutrix,  and  M^Evin  was  seen  just  pre- 
viously following  hehind  her.  The  prosecutrix  felt  a  tug  at  her  pocket,  found  her 
purse  was  gone,  and  on  looking  round  saw  Hilton  hehind  her  walking  with  M'Evin 
in  the  opposite  direction,  and  saw  Hilton  hand  something  to  M^Evin.  The  jury 
were  told  that  if  they  did  not  think  from  the  evidence  that  M'Evin  wafi  participat- 
ing in  the  actual  thefib,  it  was  open  to  them  on  these  facts  to  find  him  guilty  of  re- 
ceiving ;  which  they  did,  and,  on  a  case  reserved,  it  was  held  that  the  direction  to 
the  jury  was  right. (jf) 

Where  a  servant  is  intrusted  with  goods  hy  his  master,  the  possession  of  the  ser- 
vant is  the  possession  of  the  master,  hut  such  possession  is  determined  by  the 
felonious  act  of  the  servant,  and  in  cases  where  the  servant  delivers  his  master's 
goods  to  another  person,  who  is  his  accomplice,  it  frequently  becomes  material  to 
ascertain  at  what  time  the  servant  committed  the  felonious  act,  because  if  he  com- 
mitted it  at  the  time  when  he  delivered  the  goods  to  his  oonfederate.  both  are 
guilty  of  larceny  as  principals ;  but  if  he  committed  it  in  the  absence  of  his  con- 
federate, and  afterwards  delivered  the  goods  to  him,  the  servant  is  the  principal, 
and  his  confederate  a  receiver.  Butteris  and  Grove  were  indicted  as  principals  for 
stealing  some  fat.  Butteris,  being  in  the  service  of  the  prosecutor,  was  sent  by  him 
to  deliver  some  fat  to  A.  B.,  but  he  did  not  deliver  all  the  fat  to  A.  B.,  having  pre- 
viously given  part  of  it  to  Grove ;  it  was  objected  that  Grove  ought  to  have  been 
charged  as  a  receiver ;  but  it  was  held  that  it  was  a  question  for  the  jury  whether 
Grove  was  present  at  the  time  of  the  separation,  as  the  fat  was  in  the  master^s  pos- 
session till  the  separation ;  and  the  case  was  left  to  the  jury  to  say  whether  Grove 
*^4.Q1  *^^^  present  at  the  time  when  the  separation  was  made,  or  received  the  fat 
^  afterwards. («)  So  where  Gruncell  was  indicted  for  stealing  a  quantity  of 
hay,  and  Hopkinson  for  receiving  the  hay,  knowing  it  to  have  been  stolen,  and  it 
appeared  that  Gruncell,  who  was  a  carter,  and  allowed  by  his  master  a  small  quan- 
tity of  hay  for  the  use  of  the  horses  on  their  journey  to  and  from  London,  took 
from  his  master's  stables  two  trusses  of  hay  above  the  quantity  which  was  allowed 
for  the  horses  ;  and  that  Hopkinson,  who  was  the  ostler  at  a  public-house  where  the 
wagon  stopped  on  the  journey,  came  to  the  tail  of  the  wagon  and  received  the  two 
trusses  of  hay  irom  Gruncell,  and  carried  them  to  the  stable :  it  was  objected  that, 
if  Hopkinson  had  committed  any  offence  at  all,  it  was  that  of  stealing,  as  the  hay 
being  in  the  master's  wagon  was  in  the  master's  possession,  and  the  act  of  the  pri- 
soner in  removing  it  from  the  wagon  constituted  a  larceny  and  not  a  receiving ;  but 
it  was  held  that  the  indictment  was  properly  framed,  on  the  ground  that  as  die  hay 
was*  not  hay  appropriated  by  the  master  for  the  horses,  the  moment  it  got  into  the 
wagon,  animo  fwrandi^  the  larceny  was  complete.  If,  however,  it  had  been  hay 
allowed  for  the  horses  which  had  been  stolen,  it  would  have  been  otherwise.(o) 

It  was  settled  upon  the  repealed  statutes,  that  a  party  might  be  indicted  for 
receiving  goods  stolen  by  a  person  unknown ;  and  where  an  indictment  was  objected 
to  because  it  did  not  ascertain  the  principal  thief,  and  did  not,  therefore  state  to 
whom  in  particular  the  prisoner  was  accessory,  the  judges  were  unanimously  of 
opinion  that  it  was  good ;  the  great  view  of  the  statutes  being  to  reach  the  receivers, 
where  the  principal  thieves  could  not  easily  be  discovered. (i^^)  But  where  the 
principal  was  known,  it  was  considered  to  be  proper  to  state  the  facts  according  to 

• 

(«)  Rex  V.  Owen,  R.  k  M.  G.  C.  R.  96 ;  amUy  vol.  1,  p.  52. 

(0  Reg.  V,  Hilton,  Bell  C.  0.  20. 

(m)  Rex  V.  Butteris,  6  0.  &  P.  147  (25  E.  0.  L.  R.),  Gurney,  B. 

(v)  Reg.  V.  Gruncell,  9  0.  &  P.  365  (38  E.  C.  L.  R.),  Mirehoase,  C.  S.,  after  consniting 
Patteson,  J.,  who  went  very  carefully  through  the  cases  on  the  subject,  and  was  clearly 
of  opinion  the  indictn^ent  was  properly  framed.     See  Reg.  v.  Robers,  ante,  p.  406. 

{w)  Thomas's  case,  2  East  P.  C.  c.  16,  s.  164,  p.  781. 
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the  trath.(x)  And  it  was  ruled  that  an  indictment  against  an  accessory  before  the 
fact  to  a  larceny,  which  stated  a  stealing  by  "a  certain  person  to  the  jurors  un- 
known," and  that  the  prisoner  incited,  &o.,  ^^  the  said  person  unknown*'  to  commit 
the  said  felony,  could  not  be  supported  where  the  principal  felon  was  a  witness  before 
the  grand  jury.  The  counsel  for  the  prosecution,  in  opening  the  case,  stilted  that 
the  grand  jury  had  found  the  bill  upon  the  evidence  of  the  principal,  who  acknow- 
ledged that  he  had  stolen  the  goods  in  question,  and  proposed  to  call  the  principal 
as  a  witness  to  establish  the  guilt  of  the  prisoner.  But  Le  Blanc,  J.,  interposed,  and 
directed  an  acquittal.  He  said,  he  considered  the  indictment  wrong,  in  stating  that 
the  wheat  had  beeu  stolen  %  a  person  unknovm  ;  and  asked,  how  the  person  who 
was  the  principal  felon  could  be  alleged  to  be  unknown  to  the  jurors,  when  they 
had  him  before  them,  and  his  name  was  written  on  the  back  of  the  bill?(.y)  rj|cp:f;f) 
^Where,  however,  two  bills  of  indictment  had  been  found  by  the  same  grand  '- 
jury,  one  of  which  charged  the  prisoner  with  receiving  goods  stolen  by  a  person 
unknown,  and  the  other  charged  him  with  receiving  the  same  goods  stolen  by  one 
H.  Moreton,  and  the  prisoner  was  tried  on  the  first-mentioned  indictment,  the 
counsel  for  the  prosecutor  having  declined  to  proceed  upon  the  other  against  H. 
Moreton,  and  objection  was  taken  that  the  allegation  of  the  person  who  committed 
the  principal  felony  being  unknown  to  the  grand  jury  was  negatived  by  the  other 
record,  the  judges,  upon  a  case  reserved,  were  of  opinion  that  the  finding  by  the 
grand  jury  of  the  bill  imputing  the  principal  felony  to  H.  Moreton,  was  no  objec- 
tion to  the  second  indictment,  although  that  indictment  stated  the  principal  felony 
to  have  been  committed  by  a  person  to  the  jurors  unknown. (2;) 

In  an  indictment  against  a  receiver,  as  an  accessory  after  the  fact  to  the  felony, 
where  the  principal  had  been  convicted,  it  was  decided  to  be  sufficient  to  state  the 
conviction^  without  stating  the  attainder  of  the  principal.  In  a  case  where  it  was 
moved  in  arrest  of  judgment  that  the  indictment  was  bad  because  it  did  not  state 
that  the  principal  was  attainted^  the  point  was  reserved  for  the  consideration  of  the 
judges,  who  all  held  that  the  indictment  was  good,  upon  reference  to  a  great  number 
of  precedents,  and  on  a  consideration  of  the  statute  1  Anne,  st.  2,  c.  9,  ss.  1,  2.(a) 
In  a  subsequent  case,  where  the  prisoner  was  charged  with  knowingly  receiving 
stolen  goods,  the  indictment  stated  that  the  goods  had  been  stolen  by  I.  Powell,  who 
had  been  dul^  convicted  of  the  felony  at  the  great  session  for  Brecon.  An  examined 
copy  of  the  record  of  PowelFs  conviction  was  produced,  which  stated  that  the  pri- 
soner was  asked  if  he  was  (not  ts)  guilty ;  and  it  did  not  state  that  issue  was 
joined,  or  how  the  jurors  were  returned,  and  the  only  award  against  the  prisoner 
was,  that  he  should  be  in  mercy,  &g.  It  was  objected  that  this  entry  was  not  suffi- 
ciently formal  and  correct  to  support  the  averment  that  Powell  had  been  did^  con' 
victed.  But  Thomson,  B.,  ruled  that  the  judgment  was  not  necessary,  and  might 
be  rejected ;  that  the  conviction  was  sufficient;  that  in  the  common  case,  where  the 
reeeivef  is  tried  with  the  thief  there  is  no  judgment  on  the  thief  before  the  verdict 
against  the  receiver ;  and  that  although  this  record  was  full  of  errors,  yet  an  errro- 
neons  attainder  of  the  principal  was  sufficient  against  the  accessory  until  it  was 
rever8ed.(&)  And  the  judges  held,  that  the  objections  to  the  copy  of  the  record 
'  produced  were  not  material. (c) 

The  indictment  against  the  receiver  of  stolen  good^,  charging  him  as  an  acces- 

(x)  2  East  P.  C.  c.  16,  b.  164,  p.  781.  And  see  ante,  p.  296,  that  though  in  an  indictment 
for  larceny  the  goods  may  be  laid  to  be  the  property  of  persons  unknown,  yet  such  aa 
allegation  will  be  improper  if  the  owner  be  really  known. 

(y)  Rex  p.  Walker,  3  Campb.  264.  And  a.  p.  by  Dallas,  J.,  Anon.,  Worcester  Lent  Ass. 
1815. 

(z)  Bex  V.  Bash,  R.  k  R.  372.  This  case  seems  to  overrule  a  case  mentioned  in  2  Stark. 
Ev.  617,  where  the  prisoner  was  indicted  for  a  misdemeanor  in  receiving  stolen  goods,  and 
it  appeared  that  the  principal  had  been  couTicted  at  the  same  assizes,  and  Thomson,  B., 
directed  an  acquittal.  The  statement  of  the  case  in  Rex  v.  Caspar,  ^o«<,  p.  552,  seems  to 
show  that  LitUedale,  J.,  adhered  to  the  opinion  expressed  in  Rex  v.  Cordy,  antCj  p.  297 
note  (z).     C.  S.  G. 

(a)  Hyman's  case,  2  Leach  925 ;  2  East  P.  G.  c.  16,  s.  164,  p.  782. 

(6)  Rex  V.  Baldwin,  3  Campb   265,  MS.,  Bayley,  J., 

(e)  MS.,  Bayley,  J.,  and  R.  &  R.  241. 
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*551 1  ^^^'  ^^^  °^^  allege  time  and  place  to  the  fact  of  stealing  the  goods ;  a  state- 
^  ment  of  them  to  the  offence  of  the  ^receiver  will  be  sufficient.  (^)  And  in  a 
case  where  an  indictment  charged  the  prisoner  by  the  name  of  Francis  Morris  with 
receiving  stolen  goods,  ^^  he  the  said  Thomas  Morris  knowing,  &c./'  it  was  holden 
that  the  words  ^^  The  said  Thomas  Morris"  might  be  rejected  as  sarplasage.(0) 

As  the  statute  makes  the  offence  to  consist  in  receiving  the  goods  knowing  them 
to  have  been  stolen,  the  indictment  need  not  name  the  principal,  or  allege  that  he 
was  unknown.*  The  second  count  of  an  indictment  charged  the  prisoner  with 
having  received  goods  stolen  by  "a  certain  evil-disposed  persoa."  and  it  was  objected 
that  it  ought  either  to  have  stated  the  name  of  the  principal,  or  else  to  have  stated 
that  he  was  unknown.  Tindal,  C.  J.,  ^^  It  will  do.  The  offence  created  by  the  Act 
of  Parliament  is  not  the  receiving  stolen  goods  from  any  particular  person,  bat 
receiving  them  knowing  them  to  have  been  stolen.  The  question,  therefore,  will  be 
whether  the  goods  are  stolen,  and  whether  the  prisoner  received  them  knowing  them 
to  have  been  stolen.  The  objection  is  founded  on  the  too  particular  form  of  the 
indictment.  The  statute  makes  the  receiving  the  goods,  knowing  them  to  have  been 
stolen,  the  offence." (/) 

An  indictment  for  a  substantive  felony  against  several  prisoners,  for  separate 
receipts  of  stolen  property,  which  alleges  that  a  certain  evil-disposed  person  stole 
the  property,  is  good,  and  it  is  no  objection  afler  verdict  that  the  prosecutor  was 
n  )t  compelled  to  elect  against  which  of  the  prisoners  he  would  proceed.  The  first 
count  alleged  that  a  certain  evil-disposed  person  stole  one  hundred  and  two  pounds 
weight  of  gold  dust,  &c. ;  the  second  count  charged  Lewin  Caspar  with  feloniously 
inciting  the  said  evil-disposed  person  to  commit  the  said  felony ;  the  third  count, 
Ellis  Caspar  the  like. offence;  the  fourth  count,  E.  Moses  feloniously  receiving  the 
said  one  hundred  and  two  pounds  weight  of  gold  dust;  the  fiflh  count.  I.  Isaacs 
feloniously  receiving  all  the  goods  stolen ;  the  sixth  count,  A.  Abrahams  feloniously 
receiving  as  in  the  fifth  count;  the  seventh  count,  Ellis  Caspar  feloniously  receiving 
as  in  the  fifth  count.((7)  Upon  the  case  being  opened,  it  was  contended  that  the 
prosecutor  ought  to  elect  which  of  the  prisoners  he  wonld  proceed  against,  but 
Littledale,  J.,  in  the  view  he  then  took  of  the  indictment,  that  it  was  a  ease  of 
principal  and  accessories,  thought  the  prosecutor  was  not  bound  to  elect;  if  he  had 
thought  otherwise,  he  would  have  directed  him  to  elect.  The  case  then  proceeded, 
and  H.  Moss  was  examined  as  the  evil-disposed  person  mentioned  in  the  indictment 
who  stole  the  gold  dust.  He  was  not  a  person  unknown  either  to  the  grand  jury  or 
the  prosecutor,  for  his  name  was  on  ihe  back  of  the  indictment,  and  there  was 
another  indictment  found  by  the  grand  jury,  in  which  H.  Moss  was  charged  as  the 
itLfiK^}'\  person  who  stole  the  gold  dust.     ^Though  H.  Moss  was  examined,  it  was  a 

''^  question  for  the  jury  upon  the  whole  evidence,  whether  he  or  Lewin  Caspar 
stole  it  At  the  close  of  the  case  for  the  prosecution,  it  was  again  contended  that 
an  election  should  be  made,  but  Littledale,  J  ,  still  thought  the  prosecutor  was  not 
bound  to  elect ;  other  objections  were  then  taken,  which  (the  prisoners  having  been 
found  guilty)  were  saved  for  the  consideration  of  the  judges :  before  whom  it  w  a 
contended,  first,  that  this  was  an  indictment  against  principal  and  accessories,  and 
not  for  a  substantive  felony ;  and,  therefore,  it  ought  to  have  shown  that  the  prio- 

{d)  Stott'8  case,  2  East  P  C.  c  16,  s.  1 14,  p.  753,  and  s.  163,  p.  780.  See  5  Q.  B.  35 
(48  E.  C.  L.  R.),  that  no  decision  was  ever  come  to  in  Stott's  case. 

(e)  Morris's  case,  1  Leach  109.  And  see  also  Redman's  case,  1  Leach  477,  and  note  (z), 
ante^  p.  44. 

(/)  Rex  V.  Jervis,  6  C   &  P.  156  (25  E.  C.  L.  R.). 

(g)  It  struck  Littledale,  J.,  on  looking  orer  the  abstract,  that  it  was  incorrect  in  caHing 
the  statement  of  the  offences  committed  by  the  several  prisoners  so  many  counts;  and  he 
thought  that  what  were  called  the  first  seven  counts  were  only  one  count  against  a  prin- 
cipal and  several  accessories,  assuming  that  receivers  may  be  considered  as  accessories 
in  the  strict  legal  sense  of  the  word.     And  see  my  note,  vol.  1,  p.  922.     G.  S.  G. 

'  ^  In  an  indictment  for  receiving  stolen  goods,  it  is  not  necessary  to  state  the  name  of 
the  principal  felon,  and  if  stated,  it  is  not  necessary  it  should  be  proved :  State  o.  Gap- 
penburg,  2  Strobh.  273.  An  indictment  for  receiving  stolen  goods  must  charge  the  de- 
fendant with  receiving  them  with  intent  to  deprive  the  true  owner  thereof:  Hurell  v.  State, 
5  Humph.  68. 
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cipal  had  been  convicted  or  outlawed ;  Beoondly,  that  the  prosecutor  ought  to  have 
been  oonipelled  to  elect  against  whom  he  would  proceed ;  and  thirdly,  that  the 
indictment,  was  bad  as  to  the  accessories  before  the  fact,  inasmuch  as  the  principal 
was  Dot  named  ;  and,  after  elaborate  argument,  the  learned  judges  determined  that 
the  statement  that  an  evil-disposed  person  stole,  was  too  uncertain  to  support  the 
charge  against  Lewin  Caspar  as  aocessoiy  before  the  fact,  but  that  the  other 
priscmers  were  sufficiently  charged  with  a  substantive  felony  in  receiving,  and 
properly  convicted.(A) 

Where  a  count  charging  Hartall  and  Neal  with  a  burglary  and  stealing  sundry 
articles,  and  Mole  with  receiving  part  of  the  articles  stolen,  and  Horseman  with 
receiving  other  part  of  the  articles,  was  joined  with  a  count  charging  Mole  and 
Horseman  with  the  substantive  felony  of  jointly  receiving  all  the  articles,  and  with 
counts  charging  Mole  and  Horseman  separately  with  a  separate  substantive  felony, 
in  each  separately  receiving  a  part  of  the  articles  stolen ;  and  it  appeared  that  Mole 
and  Horseman  had  received  part  of  the  stolen  property  on  different  occasions,  and 
quite  unconnectedly  with  one  another ;  it  was  objected,  that  as  distinct  felonies  had 
been  committed  by  Mole  and  Horseman,  each  ought  to  have  been  tried  separately; 
but  it  was  held  that  all  the  prisoners  might  be  convicted  upon  this  indictment,(t) 
So  where  two  prisoners  were  indicted  for  stealing  a  sheep,  and  two  others,  separately 
in  distinct  counts,  for  receiving  separate  parts  of  the  mutton  so  stolen,  and  all  the 
prisoners  were  found  guilty ;  it  was  moved  in  arrest  of  judgment  on  behalf  of  the 
receivers,  on  the  ground  that  they  were  charged  with  separate  felonies,  for  which 
they  ought  to  have  been  indicted  separately.  Parke,  B.,  ^^The  objection  forms  no 
ground  for  a  motion  in  arrest  of  judgment.  If  there  had  been  anything  in  the 
point,  you  ought  to  have  asked  me  to  put  the  prosecutor  to  his  election,  if  justice 
had  required  the  separation,  while  the  trial  was  going  on ;  but  you  can  take  no 
advantage  of  the  objection  afler  verdict."(y) 

Where  a  principal  and  a  receiver  are  included  in  the  same  indictment,  the  receiver 
may  be  charged  in  one  count  with  receiving  *the  goods  from  the  principal,  rjic^Ko 
and  in  another  count  with  a  substantive  felony  for  receiving  them  from  an  ^ 
evU-diaposed  person.  The  indictment  charged  four  prisoners  with  a  burglary  and 
stealii^  a  number  of  articles,  and  the  fifth  prisoner  with  receiving  a  part  of  the 
stolen  goods  from  the  other  prisoners,  and  another  count  charged  the  fitlh  prisoner 
with  .a  substantive  felony  in  receiving  the  same  part  of  the  goods  from  a  certain  evil- 
disposed  person.  It  was  objected  that  there  was  a  misjoinder  of  counts ;  that  the 
statute  allowed  the  party  to  be  indicted  in  one  way  or  the  other,  but  not  in  both ; 
and  that  by  joining  the  two  counts  in  one  indictment,  the  prisoner  was  deprived  of 
the  benefit  of  pleading  autre/oU  acquit,  which  was  given  him  by  the  7  &  8  Geo.  4, 
c.  29,  8.  54 ;  but  it  was  held  that  there  waa  no  misjoinder.  And  Parke,  B  ,  after- 
wards said,  "  There  was  an  objection  taken  on  the  ground  of  a  misjoinder  of  counts, 
where  a  count  for  receiving  was  added  as  for  a  substantive  felony.  I  had  some 
doubt  on  the  point;  but  I  have  conferred  with  my  Brother  BoUand,  and  looked  at 
authorities,  and  I  now  find  that  it  is  a  matter  quite  in  the  discretion  of  the  judge. 
It  18  not  open  to  a  demurrer ;  neither  is  it  a  ground  for  quashing  the  indictment. 
Therefore,  whenever  it  is  clear  that  there  is  only  one  offence,  and  the  joinder  of  the 
counts  cannot  prejudice  the  prisoner,  we  think  that  the  objection  ought  not  to  pre- 
vail. We  have  accordingly  directed  the  officer  to  draw  these  indictments  in  the  man- 
ner which  we  understand  has  prevailed  on  the  circuit,  and  at  the  Old  Bailey.''(A;) 

[A)  Reg.  V.  Caspar,  2  Moo.  G.  G  R   101  ;  s.  c,  9  G.  &  P.  289. 

t)  Rex  V.  Hartall,  7  C.  ft  P.  475  (32  £.  C.  L.  R.),  Littledale,  J. 

[/)  Reg.  V.  Hayes,  2  M.  ft  Rob.  155.  It  is  clearly  settled  that  the  principal  and  acces- 
sory may  be  included  in  the  same  indictment  and  tried  together:  1  Hale  623 ;  Fost.  365. 
And  the  felony  of  the  principal  is  just  as  distinct  from  the  felony  of  the  accessory,  as  the 
felony  of  one  receiver  from  the  felony  of  another  receiver,  and  there  is  stronger  ground 
for  the  principal  and  receiver  being  tried  separately,  than  for  separate  receivers  being 
tried  separately,  inasmach  as  evidence  may  be  admissible  against  the  principal,  which 
is  not  admissible  against  the  receiver :  Rex  v.  Turner,  R.  ft  M.  G.  G.  R.  347 ;  and  the  re- 
ceiver may  be  prejudiced  by  the  receipt  of  such  evidence.  See  sec.  93  of  the  new  Act, 
anttj  p.  543. 

(k)  Rex  V.  Austin,  7  C.  ft  P.  796  (32  E.  G.  L.  R.). 
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An  indictment  charging  the  principal  with  killing  a  sheep  with  intent  to  steal  one 
of  the  hind  legs  of  the  sheep,  and  the  accessory  with  receiving  nine  pounds  of  t4ie 
mutton  so  stolen  aforesaid,  cannot  be  supported  against  the  accessory,  bat  if  such  an 
indictment  also  contain  a  count  for  a  substantive  felony  in  receiving  the  mutton  from 
a  certain  evil-disposed  person,  the  accessory  may  be  convicted  upon  it.  The  first 
count  charged  that  Wheeler  killed  a  sheep  ^^  with  intent  to  steal  one  of  the  hind  le^ 
of  the  said  sheep/'  The  second  count  charged  Cowley  with  receiving  nine  pounds 
weight  of  mutton  part  of  the  goods  and  chattels  '^  so  stolen  aforesaid."  The  third 
count  charged  Cowley  with  receiving  the  nine  pounds  weight  of  mutt* in  from  a  cer- 
tain evil-disposed  person ;  and  it  was  held  that  the  second  count  could  not  be  sup- 
ported, as  it  stated  the  mutton  to  have  been  **  so  stolen  as  aforesaid  ;"  and  there  was 
no  stealing  mentioned,  but  only  an  intention  to  steal ;  but  it  was  held  that  Cowley 
might  be  convicted  on  the  third  count.(/) 

A  count  charging  a  person  with  being  accessory  before  the  fact  may  be  joined 
with  a  count  charging  him  with  being  accessory  ailer  the  fact  to  the  same  felony, 
and  the  prosecutor  cannot  be  compelled  to  elect  upon  which  he  will  proceed,  as  the 
*^^4.1  P^^^y  ™^y  ^^  found  guilty  upon  both.(m)  And  so  a  count  charging  the  ^pri- 
'  soner  as  accessory  before  the  fact  may  be  joined  with  a  count  for  receiving, 
and  the  prisoner  may  be  convicted  on  both  ;{n)  or  a  count  charging  the  prisoner  as 
principal  may  be  joined  with  a  count  for  receiving,  and  the  prisoner  may  be  con- 
victed on  both.(o)  And  a  case  has  occurred,  in  which  a  party  was  indicted  for 
receiving  stolen  goods,  and  also  for  receiving,  harboring,  and  comforting  the  felons, 
and  the  prisoner  was  convicted.(/>) 

An  indictment  upon  the  7  &  8  Geo.  4,  o.  29,  s.  55,  for  receiving  goods  which 
have  been  obtt^ined  by  false  pretences,  must  allege  the  goods  to  have  been  obtained 
by  false  pretences,  and  that  the  receiver  knew  that  they  were  so  obtained.  The 
indictment  stated  that  the  prisoner  unlawfully  did  receive  of  a  certain  evil-disposed 
person  one  shoulder  of  mutton,  of  the  weight  of  seven  pounds,  of  the  value,  &c.,  of 
the  goods  and  chattels  of  T.  W.,  which  said  goods  and  chattels  had  been  then  lately 
before,  to  wit,  on,  &c.,  at,  &c.,  unlawfully  obtained,  taken,  and  carried  away,  she  the 
prisoner  at  the  time  of  her  so  receiving  the  said  goods  and  chattels  well  knowing 
the  said  goods  and  chattels  to  have  been  unlawfully  obtained,  taken,  and  carried 
away :  afler  a  verdict  of  guilty  it  was  moved  in  arrest  of  judgment  that  the  offence 
was  not  brought  within  the  7  &  8  Geo.  4,  o.  29,  s.  55,  unless  it  appeared  on  the 
indictment  that  the  goods  had  been  obtained  by  false  pretences,  and  that  the  receiver 
knew  them  to  be  so  unlawfully  obtained ;  and,  upon  a  case  reserved,  the  judges  were 
unanimously  of  opinion  that  the  indictment  was  bad,  on  the  ground  stated  in  the 
motion  in  arrest  of  judgment. (^)  And  it  has  been  held  that  an  indictment  for  receiv- 
ing goods  obtained  by  fitlse  pretences  must  allege  the  false  pretences,  in  the  same 
manner  as  an  indictment  for  obtaining  the  goods  by  false  pretences,  and  if  it  do  not 
it  is  bad  on  demurrer  or  motion  to  quash,  (r) 

(I)  Rex  V.  Wheeler,  7  0.  &.P.  170  (32  E.  0.  L.  R.),  Coleridge,  J.,  who  at  first  doubted, 
first,  whether,  if  the  principal  were  known,  his  name  should  not  be  stated,  and  if  not 
known,  whether  it  should  not  be  charged  that  he  was  not  known ;  secondly,  that  the 
count  was  for  receiving  stolen  goods,  and  was  joined  not  with  a  count  for  stealing,  bat 
with  a  count  for  killing  with  int«nt  to  steal,  which  seemed  to  be  an  offence  of  a  different 
nature.  His  lordship,  however,  left  the  case  to  the  jury,  and  the  prisoners  were  found 
guilty,  and  afterwards  sentenced. 

(m)  Reg.  V.  Blackson,  8  C.  &  P.  43  (34  E.  G.  L.  R.),  Parke,  B.,  and  Patteson,  J. 

(n)  Reg.  V.  Hughes,  Bell  C.  C.  242.  (o)  Ibid. 

(p)  Anonymous,  mentioned  by  Parke,  B.,  Ibid.  In  many  cases  it  is  advisable  to  insert 
such  counts,  as  the  evidence  may  fail  to  prove  the  receipt  of  the  stolen  property,  and  jet 
may  be  sufficient  to  obtain  a  conviction  for  comforting  and  assisting  the  felon.  See  Rex 
V.  Lee,  6  0.  &  P.  536  (25  E.  G.  L.  R.),  an/«,  vol.  1,  p.  64,  and  see  Reg.  v.  Gaspar,  ofUe,  p. 
552,  where  one  count  charged  Ellis  Gaspar  as  an  accessory  before,  with  inciting  the  prin- 
cipal, and  another  as  accessory  after,  in  receiving  the  stolen  property. 

(q)  Reg.  V.  Wilson,  2  Moo.  G.  C.  R.  52. 

(r)  Reg.  V.  Hill,  Gloucester  Spr.  Ass.  1861,  M3S.  G.  S.  G.  Greaves,  Q.  G.,  who  con- 
sulted Patteson  and  Talfourd,  JJ.,  and  they  were  both  very  clearly  of  opinion  that  the 
indictment  was  bad.  It  may  be  observed  that  if  the  person  obtaining  the  goods  were 
indicted  together  with  the  receiver,  the  pretences  must  be  set  out;  and  there  is  no  reason 
why,  where  the  receiver  is  separately  indicted,  the  pretences  should  not  also  hfi  set  oat. 
There  is  no  provision  in  this  case  for  charging  the  receiver  with  a  substantive  offence. 
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The  bare  receiving  of  stolen  goods,  knowing  them  to  be  stolen,  did  not  make  an 
accessory  at  common  law.  But  if  a  party  received  goods  from  the  thief  to  keep  for 
him,  knowing  them  to  have  been  stolen,  or  if  he  received  goods  to  facilitate  the 
escape  of  the  thief,  or  if  he  knowingly  received  them  upon  an  agreement  to  furnish 
the  thief  with  supplies  out  of  them,  and  accordingly  supplied  him,  this  made  the 
party  an  accessory  at  common  law,  for  it  was  relieving  and  comforting. («)  If  the 
prisoner  receive  the  property  knowing  it  to  be  stolen  for  the  purpose  of  assisting  the 
thief,  or  for  the  purpose  of  concealment,  it  is  a  receiving  within  the  statute,  r^K&e 
although  he  neither  gains  any  profit  or  ^advantage  by  the  receipt.  Upon  an  *- 
indictment  for  receiving  stolen  goods,  Taunton,  J.,  told  the  jury,  that  '^  if  the  pri- 
soner received  the  property  for  the  mere  purpose  of  concealment,  without  deriving 
any  profit  at  all,  he  is  just  as  much  a  receiver  as  if  he  had  purchased  it :  it  is  a  re- 
ceiving within  the  meaning  of  the  statute.'^^)  So  in  a  similar  case  Gurney,  B.,  told 
the  jury  that  "  if  the  receiver  takes  without  any  profit  or  advantage,  or  whether  it 
be  for  the  purpose  of  profit  or  not,  or  merely  to  assist  the  thief,  it  is  precisely  the 
same."(t«)* 

Upon  an  indictment  for  receiving  stolen  goods  there  should  be  some  evidence  to 
show  that  the  goods  were  in  fact  stolen  by  some  other  person,  and  recent  posses- 
sion of  the  stolen  property  is  not  alone  sufficient  to  support  such  an  indictment,  as 
such  possession  is  evidence  of  stealing  not  receiving.  Upon  an  indictment  for  re- 
ceiving stolen  property  the  evidence  was  that  the  property  having  been  discovered 
ailer  the  loss  concealed  in  an  old  engine-house,  several  persons  kept  watch,  and  one 
of  the  prisoners  came  alone  in  the  night  and  took  the  property  out  of  the  engine- 
house,  on  which  he  was  immediately  seized,  and  dropped  the  bag,  in  which  the  pro- 
perty was,  among  some  standing  corn,  and  shortly  afterwards  the  other  prisoners 
came  up,  and  carried  the  bag  away.  Afler  telling  the  jury  that  they  must  be  satis- 
fied that  all  the  prisoners  knew  that  there  was  stolen  property  in  the  engine-house, 
and  that  they  took  it  away  with  a  common  design,  Patteson,  J.,  proceeded,  *'  but  if 
you  do  believe  that,  then  another  difficulty  arises,  for,  if  you  believe  that  they  all 
went  away  together,  then  the  question  wiU  arise,  whether  idl  were  not  the  stealers  ? 
There  is  no  evidence  that  any  other  person  stole  the  property  ;  if  there  had  been 
evidence  that  some  one  person  had  been  seen  near  the  house  from  which  the  pro- 
perty was  taken,  or  there  had  been  strong  suspicions  that  some  one  person  stole  it, 
then  those  circumstances  would  have  been  evidence  that  the  prisoners  received  it, 
knowing  it  to  have  been  stolen.  But,  if  you  are  of  opinion  that  some  other  person 
stole  it,  and  that  the  prisoners  knew  of  that  fact,  and  planned  together  in  order  to 
get  the  property  away,  they  may  be  convicted  of  receiving.  I  confess  it  appears  to 
me  on  this  evidence  rather  dangerous  to  convict  them  for  receiving.  It  is  evidence 
on  which  persons  are  constantly  convicted  of  stealing.  The  question  is,  whether  you 
are  satisfied  that  they  were  the  stealers  or  the  receivers  ?''(v) 

But  a  statement  by  the  prisoner  that  he  received  the  stolen  property  from  another 
person  is  sufficient.  On  an  indictment  for  receiving  a  stolen  shirt  it  appeared 
doubtful  whether  the  principal  felony  had  i^ot  been  committed  by  several  persons, 
and  the  only  evidence  against  the  prisoner  was  the  possession  of  the  shirt,  and  a 
statement  made  by  her  that  she  had  received  it  from  another  person ;  it  was  objected 
that  there  was  no  evidence  of  receiving;  Littledale,  J.,  '^  in  a  case  on  the  early  part 
of  this  circuit  the  only  evidence  was  recent  possession,  and  the  counsel  for  the  prose- 
cution urged  that  that  was  evidence  of  receiving,  but  I  held  that  it  *was  rsneR^ 
not     I  hold  it  essential  to  prove  that  the  property  was  in  the  possession  of  ^ 

{s)  1  Hale  620. 

(t)  Rex  V,  Richardson,  6  C.  &  P.  335  (25  E.  G.  L.  R.),  Gazelee,  J.,  Vaaghan,  B.,  and 
Tan  Dion,- J. 

(tt)  Rex  ».  Davis,  6  C.  &  P.  177  (25  B.  C.  L.  R.). 

(v)  Rex  V,  Denslej,  6  C.  &  P.  399  (25  E.  G.  h.  R.).  See  Reg.  v.  Deer,  L.  k  G.  240,  anU, 
vol.  1,  p.  44;  Reg.  v.  Langmead,  L   &  G.  427. 

^  If  a  stranger  pursuant  to  an  arrangement  with  one  whom  he  knows  has  stolen  goodst* 
invite  an  interview  with  the  owner,  and  afterwards  receive  the  goods  under  mere  color  o 
an  agency  but  really  to  make  a  profit  out  of  the  larceny,  he  is  within  the  statute  against 
receiving  stolen  goods :  People  v,  Wiley,  3  Hill  194. 
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some  one  else  before  it  came  to  the  prisoner ;  here  the  prisoner  said  some  one 
brought  the  shirt  to  her ;  that  is  an  admission  that  it  had  been  in  the  possession  of 
some  one  else.  That  is  evidence  of  receiving. "(^)  And  where  a  mother,  her  son, 
and  a  third  party,  were  indicted  for  sheep  stealing,  and  the  only  evidence  against 
the  mother  was,  that  the  house,  in  which  the  carcase  of  the  sheep  was  found,  was 
her  house,  but  there  were  no  female  footsteps  seen  near  the  spot  from  which  the 
sheep  was  taken,  but  only  male  footsteps,  which  were  traced  to  the  son  and  the 
other  prisoner ;  and  there  was  distinct  evidence  affecting  the  son  and  the  other  pri- 
soner, and  the  son  lived  in  the  same  house  with  his  mother :  Park,  J.,  told  the 
jury  that  there  was  no  evidence  to  put  the  mother  on  her  defence  for  stealing, 
whatever  evidence  there  might  be  of  receiving. (a;) 

Where  the  thief,  who  had  pleaded  guilty,  had  admitted  to  a  constable  in  the 
presence  of  the  prisoner,  who  was  indicted  as  a  receiver,  that  he  had  stolen  the 
property,  and  this  was  the  principal  evidence  of  the  larceny  ;  Crowder,  J.,  left  this 
confession  of  the  thief  to  the  jury  as  evidence  against  the  receiver.(  y) 

If  an  indictment  allege  that  the  goods  were  received  from  the  thief,  it  must  be 
proved  that  they  were  received  from  the  thief,  and  if  it  appear  that  the  thief  gave 
them  to  a  person,  from  whom  the  prisoner  received  them,  it  is  a  fatal  variance. 
The  prisoner  was  indicted  for  receiving  stolen  goods,  and  the  indictment  allied 
that  he  received  them  from  the  person  who  stole  them,  and  that  the  person  who 
stole  them  was  a  certain  ill-disposed  person  to  the  jurors  unknown ;  it  was  proved 
that  the  person  who  stole  the  property  handed  it  to  J.  8.,  and  that  J.  S.  delivered 
it  to  the  prisoner;  and  Park,  J.,  held  that  on  this  indictment  it  was  necessary  to 
prove  that  the  prisoner  received  the  property  from  the  person  who  actually  stole  it, 
and  he  would  not  allow  it  to  go  to  the  jury  to  say  whether  the  person  from  whom 
he  was  proved  to  have  received  it  was  an  innocent  agent  or  not  of  the  thief. (2)  So 
where  an  indictment  charged  Woolford  with  stealing  a  gelding,  and  Lewis  with  re- 
ceiving it,  knowing  it  to  have  been  '*  so  feloniously  stolen  as  aforesaid,"  and  Wool- 
ford  was  acquitted,  Patteson,  J.,  held  that  Lewis  could  not  be  convicted  upon  this 
indictment,  and  that  he  might  be  tried  on  another  indictment,  charging  him  with 
having  received  the  gelding,  knowing  it  to  have  been  stolen  by  some  person  un- 
known, (a) 

The  first  count  charged  H.  Graddock  with  stealing  a  promissory  note  for  £10 
from  the  person  of  R.  Harvey ;  the  second  count  with  stealing  a  bank  note  for  £10 
from  the  person  of  the  said  K.  Harvey ;  and  the  last  count  with  feloniously  receiv- 
ing ^' the  goods  and  chattels  aforesaid,  90  as  aforesaid  /elonumsly  stolen*^  The 
jury  found  the  prisoner  not  guilty  upon  the  two  first  counts,  but  guilty  of  receiving 
under  the  third  count;  and,  upon  a  case  reserved,  it  was  contended  that  the  judg- 
ment ought  to  bo  arrested,  because  the  words  ^'  so  as  aforesaid  "  were  descriptive, 
and  meant  *"  stolen  by  H.  Graddock  aforesaid."  ^«c  v,  Woolford  (Jb)  Pol- 
lock, G.  B.,  "The  several  counts  are  wholly  independent  of  each  other  The 
fact  of  the  prisoner  having  been  acquitted  on  the  two  first  counts  has  no  bearing 
whatever  on  the  charge  contained  in  the  third,  and  it  cannot  be  used  as  evidence  on 
that  count  either  for  or  against  him.  That  count  stands  or  falls  on  its  own  merits. 
If  it  must  mean  the  goods  so  stolen  by  H.  Graddock,  still  if  m  rerum  nahird  a  man 
can  possibly  be  a  receiver  of  goods  stolen  by  himself,  which  he  clearly  may  be,  then 
there  is  no  objection  to  this  indictment  on  its  face.  The  objection,  being  merely 
technical,  may  be  met  by  an  answer  equally  technical.  Assuming  the  count' to 
allege  the  goods  to  have  been  stolen  by  the  said  H.  Graddock,  then  after  verdict  we 
must  assume  that  such  allegation  was  proved.  It  is  quite  immaterial  -that  there  may 
seem  to  be  a  contradiction  on  the  face  of  the  record  owing  to  the  acquittal  on  the 
other  counts."     ''The  court  are  all  of  opinion  that  the  judgment  ought  not  to  be 

(10)  Rex  V.  Sarah  Cordy,  Gloucester  Lent  Ass.  1832,  MSS.,  C.  S.  6. 

{x)  Arundel's  case,  1  Lew.  115.  (y)  Reg.  v.  Cox,  1  P.  &  F.  90.   . 

(z)  Elsworthy's  case,  1  Lew.  117.  (a)  Rex  t;.  Woolford,  1  M.  k  Rob.  384. 

(6)  Supra.  Wigbtman,  J.,  <*  Are  those  words  necessarilj  descriptive  of  all  the  incidents 
of  the  stealing  stated  in  the  other  counts  ?  Because,  if  they  are  capable  of  being  con- 
strued so  as  to  avoid  a  repugnancy,  the  court  will  give  them  a  construction  which  will 
support  the  indictment,  rather  than  one  which  will  vitiate  it." 
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arrested.  If  we  hold  that  the  words  must  be  oonBtmed  as  is  suggested,  then  after 
yerdict  it  must  be  taken  that  such  a  stealing  was  proved ;  if,  on  the  other  hand,  as 
some  of  the  oourt  think,  the  words  need  not  be  construed  so  as  to  create  such  seem- 
ing repugnancy,  the  objection  is  wholly  groundless." (<:)  So  where  a  prisoner  was 
chaiged,  in  the  first  count  with  stealing  twenty  yards  of  tweed,  and  in  the  second  count 
with  receiving  the  goods  and  chattels  aforesaid  ^^  so  as  aforesaid  feloniously  stolen,'' 
and  acquitted  on  the  first  count,  but  convicted  on  the  second ',  it  was  contended  that 
the  conviction  could  not  be  sustained,  because  a  person  cannot  be  said  to  have 
feloniously  received  goods  stolen  by  himself;  but  it  was  held,  on  a  case  reserved,  that 
^^80  as  aforesaid  feloniously  stolen,"  might  be  construed  to  mean  simply  *^  stolen 
goods."  and  therefore  such  goods  as  the  prisoner  might  be  convicted  of  receiving.(^^ 

But  where  some  prisoners  are  indicted  as  principals  and  some  as  receivers,  ana 
the  indictment  contains,  as  it  may,(e)  separate  counts  against  each  receiver  for  a 
substantive  felony,  although  all  the  principals  ar«  acquitted,  the  receivers  may  be 
convicted  and  sentenced.  An  indictment  charged  three  prisoners  with  stealing  a 
carpet  bag  and  a  number  of  articles  therein  contained,  and  two  other  prisoners  with 
receiving  separately  certain  of  the  goods  so  stolen  as  aforesaid,  and  there  were  two 
other  counts,  each  of  them  charging  one  of  the  two  last-mentioned  prisoners  with  a 
substantive  felony  in  separately  receiving  portions  of  the  same  goods,  and  the  jury 
acquitted  the  three  principals,  but  found  the  receivers  guilty ;  it  was  moved,  in  arrest 
of  judgment,  that  the  principals  having  been  acquitted,  no  judgment  could  be  given 
against  the  receivers:  that  a  larceny  committed  by  another  person  could  not 
*be  given  in  evidence  upon  this  indictment ;  and  although  a  count  for  a  r^eeeo 
substantive  felony  might  be  inserted,  such  count  was  only  introduced  to  ^ 
prevent  an  acquittal,  if  it  turned  out  that  the  property  was  received  from  some  other 
person,  but  still  the  principal  must  be  proved  to  have  committed  the  felony;  but 
the  objection  was  overruled,  and  judgment  given  against  the  reoeiver8.(/) 

Where  a  count  alleged  that  D.  Jjarkin  feloniously  received  certain  steel  of  the 
goods  and  chattels  of  A.  Brooksbank,  then  lately  feloniously  stolen,  he  the  said  A. 
Brooksbank  knowing  the  same  to  have  been  feloniously  stolen ;  it  was  held  that  the 
count  was  bad  on  the  face  of  it,  in  not  correctly  allegiqg  the  scienter,  and  that  the 
count  could  not  be  amended  afler  verdict  by  substituting  D.  Larkin  for  A.  Brooks- 
bank, so  as  correctly  to  allege  a  guilty  knowledge  in  the  prisoner.(^) 

Formerly,  if  two  prisoners  were  charged  jointly  with  receiving  stolen  goods,  a 
joint  act  of  receiving  must  have  been  proved ;  and  proof  that  one  received  in  the 
absence  of  the  other,  and  afterwards  delivered  to  him,  did  not  suffice.  Successive 
receivers  are  all  separate  receivers,  and  all  punishable  as  such.  Two  prisoners,  John 
and  Mary  Messingham,  were  convicted  on  a  joint  indictment  for  receiving  fifty 
pounds  weight  of  pork.  The  pork  had  been  stolen  by  some  person  unknown,  and 
i)oth  prisoners  knew  it  to  have  been  stolen ;  it  was  found  in  the  cottage  of  Mary 
M.,  in  which  John  M.,  her  son,  lived  with  her.  The  voluntary  statements  of  the 
prisoners  showed  that  John  received  the  pork  in  the  absence  of  Mary,  and  took  it 
into  the  cottage  when  she  was  not  at  home,  and  that  Mary  afterwards  salted  it.  It 
was  objected  that  Mary  could  not  be  legally  convicted  jointly  with  John  upon  this 
indictment,  because  the  offence  of  John  was  complete  before  Mary  took  any  part  in 
the  transaction ;  and,  upon  a  case  reserved,  the  judges  were  unanimous  that,  on  a 
joint  charge  it  was  necessary  to  prove  a  joint  receipt;  and  as  the  mother  was  absent 
when  the  son  received,  it  was  a  separate  receipt  by  him. (A) 

(e)  Reg.  V.  Craddock,  2  Den.  C.  0.  31. 

[d)  Reg.  V.  Huntley,  Bell  G.  G.  238.  It  is  clear  a  person  may  steal,  hand  over  to 
another,  and  afterwards  receive  from  him  again,  and  so  be  both  a  principal  and  a  re- 
ceiver, just  as  a  person  may  be  an  accessory  before  the  fact,  and  afterwards  receive  the 
goods  knowing  them  to  have  been  stolen.  See  Reg.  v.  Unghes,  Bell  G.  G.  242,  ante,  vol. 
1,  p.  74. 

[e)  See  Rex  v.  Austin,  ante^  p.  553. 
/)  Reg.  V.  Pulham,  9  G.  &  P.  280  (38  B.  G.  L.  R.),  Gurney,  B. 

(ff)  Reg.  p.  Larkin,  Dears.  G.  G.  365.  It  is  equally  clear  that  the  count  conld  not  hare 
been  amended  before  verdict :  for  the  defect  was  not  one  arising  on  the  evidence,  but 
apparent  on  the  face  of  the  indictment. 

(A)  Rex  V.  Messingham,  R.  &  M.  G.  G.  R.  257.  See  Reg.  v.  Gray,  2  Den.  G.  G.  86 ;  s.  p., 
Reg.  9.  Matthews,  1  Den.  G.  G.  596. 
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But  it  haa  since  been  holden  that  whefe  a  person  knowing  goods  to  have  been 
stolen,  directs  his  servant  to  receive  them  into  his  premises,  and  the  servant,  in  pur- 
suance of  that  direction,  afterwards  receives  them  in  the  master  s  absence,  the  servant 
knowing  that  they  had  been  stolen,  they  may  be  jointly  indicted  for  receiving  then). 
Upon  an  indictment  against  two  principals  for  stealing  goods,  and  against  Miller 
and  Holborne  for  receiving  the  goods  knowing  them  to  have  been  stolen,  it  appeared 
that  the  principals  brought  the  goods  to  Holbome's  warehouse,  and  left  them  with 
Miller,  who,  after  some  hesitation,  accepted  themj  Holborne  was  at  this  time  absent; 
but  it  was  clear  on  the  facts  that,  shortly  after  he  came  home,  he  was  aware  of  the 
goods  having  been  left,  and  there  was  strong  ground  for  suspecting  that  he  knew 
that  they  had  been  stolen ;  it  was  also  clear  that  his  servant  Miller,  soon  after  the 

*5^Q1  S^^^^  ^^^^  ^^^  ^^^  ^^™'  ^^  '''aware  they  had  been  unlawfully  procured,  as 
-I  he  was  found  disguising  the  barrels  in  which  they  were  contained ;  it  was 
submitted  for  Holborne,  that  m  the  goods  were  in  the  first  instance  received  by 
Miller  in  Holborne's  absence,  the  indictment,  alleging  a  joint  act  of  receiving,  could 
not  be  supported,  even  though  the  jury  thought  that  Holborne,  when  he  came  in, 
assented  to  the  unlawful  act  of  his  servant,  and  the  preceding  case  was  cited ;  for 
the  prosecution  it  was  contended  that  there  was  some  evidence  to  go  to  the  jury,  that 
Holborne,  even  before  he  went  out,  must  have  been  aware  that  the  goods  were  about 
to  be  left  at  the  warehouse,  and  must  have  given  orders  for  their  reception,  and  if 
Miller  took  them  in,  in  pursuance  of  previous  orders  from  Holborne,  the  prisoners 
might  be  convicted  of  a  joint  receiving.  Maule,  J.,  thought  there  was  sufficient 
evidence  of  this  nature,  and  told  the  jury  that  if  they  were  satisfied  that  Holborne 
had  directed  the  goods  to  be  taken  into  the  warehouse,  knowing  them  to  have  been 
stolen,  and  that  Miller,  in  pursuance  of  that  direction,  had  actually  received  them 
into  the  warehouse,  he  also  kuijwing  them  to  have  been  stolen,  they  might  properly 
convict  both  of  the  prisonerB.(t) 

Where  on  an  indictmentr  charging  Miller  and  Connors  with  stealing  and  also 
with  receiving,  M.  Geary  stated  that  she  was  in  the  employment  of  Miller,  and  had 
pawned  a  piece  of  cotton,  and  that  she  got  it  from  Gonners,  who  came  into  her 
mistress's  shop,  and  her  mistress  called  the  witness  into  the  shop,  and  Gonners  had 
then  the  cotton  in  hand,  and  her  mistress  desired  the  witness  to  take  the  cotton  to  the 
pawn-office  and  pawn  it  for  Connors,  and  she  did  so,  and  brought  back  the  money,  and 
gave  it  in  her  mistress's  presence  to  Connors,  who  was  stUl  in  the  shop  with  her  mis- 
tress;  but  her  mistress  had  not  the  cotton  at  anytime  in  her  own  hands,  nor  did  she 
receive  any  part  of  the  money.  It  was  held,  on  a  case  reserved,  that  this  was  virtually 
a  receiving  by  Miller,  as  her  servant,  by  her  order  and  direction,  received  the  goods 
from  the  thief,  took  them  to  the  pawn-office,  and  brought  the  money  back  to  the  thief. 
This  was  virtually  as  much  a  receiving  of  stolen  goods  as  if  her  own  hand,  and  not 
that  of  her  servant,  had  received  them.  No  question  could  be  raised  in  this  case 
involving  the  necessity  of  those  subtle  distinctions  taken  on  former  occasions  with 
respect  to  the  continuance  of  the  goods  in  the  thief;  for  the  goods  here  were  clearly 
transferred  to  hands  which  were  virtually  those  of  Miller  hersetf.C j) 

Upon  an  indictmeDt  for  reoeiving  a  watch,  knowing  it  to  hayel<4n  stolen,  it  ap- 
peared  that  the  prosecutor  was  in  company  with  a  prostitute  named  Duncan,  at  a 
public-house,  and  the  prisoner  and  several  others  were  there  when  they  entered ;  the 
prosecutor's  watch  was  there  taken  from  him  by  some  one  who  forced  open  the  ring, 
which  secured  it  to  a  guard.  The  prosecutor  immediately  missed  his  watch,  and 
taxed  the  prisoner  as  the  thief.  A  policeman  was  sent  for,  and  a  partial  search 
made,  but  the  watch  was  not  found.  The  prisoner  and  one  Holland  were  there  all 
the  time.  The  prosecutor  and  Duncan  went  to  her  room,  and  afterwards  the  pri- 
soner came  to  them  there,  and  said  to  the  prosecutor,  ^'  what  would  you  give  to  have 
*'ifim  y^^**  watch  back  again  V  ^Prosecutor  said,  "  a  sovereign."  Prisoner  then 
-■  said,  ^'  let  the  young  woman  come  along  with  me,  and  I  will  get  you  the 
watch  back  again.''  Duncan  and  the  prisoner  then  went  together  into  a  room  in 
the  prisoner's  house,  where  Holland  was.  There  was  a  table  there  and  Duncan  at  ^pA 
saw  there  was  no  watch  on  the  table,  but  a  few  minutes  afterwards  she  saw  the 

(t)  Reg.  V.  Parr,  2  M.  &  Rob.  346.  (/)  Reg.  v.  Miller,  6  Cox  G.  C.  353. 
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watch  there.  The  prifoner  was  close  to  the  table ;  she  did  not  see  it  placed  there, 
but  ishe  stated  it  must  have  been  placed  there  by  UoUand,  as,  if  the  prisoner  placed 
it  there,  she  niiist  have  observed  it  The  prisoner  told  Duncan  to  take  the  watch, 
and  go  and  get  the  sovereign.  She  took  it  to  the  room  where  the  prosecutor  was, 
and  in  a  few  minutes  the  prisoner  and  Holland  came  there,  and  Holland  asked  for 
the  reward.  The  prosecutor  gave  Holland  half  a  crown,  and  said  he  believed  the 
watch  was  stolen,  and  told  him  to  be  off.  Holland  and  the  prisoner  then  left.  The 
prifioner  did  not  then  say  anything;  nor  did  the  witnesses  see  him  receive  any 
money.  Holland  absconded  before  the  trial.  The  jury  were  told  that  if  they  be- 
lieved that  the  prisoner  knew  that  the  watch  was  stolen,  and,  at  the  time  when  he 
went  with  Duncan  to  the  room  where  it  was  given  up,  the  watch  was  in  the  custody 
of  a  person  with  the  cognizance  of  the  prisoner,  that  person  being  one  over  whom 
the  prisoner  had  absolute  control,  so  that  the  watch  would  be  forthcoming  if  the 
prisoner  ordered  it,  there  was  ample  evidence  to  justify  them  in  convicting  the 
prisoner.  The  jury  found  the  prisoner  guilty ;  and  that  though  the  watch  was  in 
Holland's  hand  or  pocket,  it  was  in  the  prisoner's  absolute  control ;  and,  upon  a 
case  reserved,  it  was  held  that  the  conviction  was  right  According  to  the  de- 
cided cases  as  well  as  to  the  dicta  of  judges,  manual  possession  is  unnecessary;  and 
there  may  be  a  joint  possession  in  the  receiver  and  the  thief.  The  jury  might  have 
found  that  the  prisoner  was  the  thief,  or  that  Holland,  being  the  thief,  the  watch 
remained  in  bis  exclusive  possession,  and  that  the  prisoner  acted  as  his  agent  in  re- 
storing the  watch  to  the  prosecutor;  but  the  evidence  justified  the  jury  in  coming 
to  the  conclusion  which  they  did.(A;) 

Where  a  husband  and  wife  were  jointly  indicted  for  receiving  stolen  goods,  and 
the  jury  found  that  the  wife  received  them  without  the  control  or  knowledge  of  and 
apart  from  her  husband,  and  that  the  husband  afterwards  adopted  his  wife's  receipt, 
it  was  held  that,  upon  this  finding,  the  conviction  could  not  be  supported.  The  word 
'"'  adopted  "  might  mean  that  the  husband  passively  consented  to  what  his  wife  had 
done  without  taking  any  active  part  in  the  matter,  and  in  that  case  he  would  not  be 
guilty  of  receiving.  Or  it  might  mean  that  he  did  take  such  active  part ;  but  this 
rigid  oonstruetion  ought  not  to  be  put  upon  the  word  ^^  adopted."(/)  But  where  on 
an  indictment  against  a  husband  for  receiving,  the  actual  delivery  of  the  stolen  pro- 
perty was  made  by  the  principal  to  the  wife  in  the  absence  of  the  husband,  and  she 
then  paid  sixpence  on  account,  but  the  amount  to  be  paid  was  not  then  fixed,  and 
afterwards  the  husband  and  the  principal  met,  agreed  on  the  price,  and  the  husband 
paid  the  balance ;  it  was  objected  that  when  the  wife  received  the  stolen  property, 
guilty  ^knowledge  could  not  have  come  to  the  husband;  but  the  jury  were  r^tcpi 
told  that  until  the  subsequent  meeting,  when  the  act  of  the  wife  was  adopted  ■- 
by  the  husband,  the  receipt  was  not  so  complete  as  to  exclude  the  effect  of  guilty 
knowledge  acquired  at  that  meeting ;  and,  upon  a  case  reserved  upon  the  question 
whether  this  direction  was  correct,  it  was  held  that  it  was.  The  contract  for  the 
sale  of  the  goods  was  not  complete  until  the  husband  and  the  principal  met ;  the 
husband  then  acquired  a  guilty  knowledge,  and  ratified  the  receipt;  which  amounted 
to  a  receipt  at  that  time  with  guilty  knowledge.(m) 

Where  husband  and  wife  are  jointly  indicted  for  receiving  stolen  goods,  and 
th<^%  is  no  evidence  to  show  that  the  wife  was  present,  or  of  her  conduct  when 
they  were  received,  she  ought  not  to  be  convicted  if  the  husband  is.fn)  Other 
cases  in  which  a  husband  and  wife  were  engaged  will  be  found  in  the  first 
volume.(o) 

It  is  sufficient  if  the  thing  received  be  the  same  in  fact  as  that  which  was  stolen, 
ihoagh  passing  under  a  new  denomination ;  so  that  where  the  indictment  charged 

(Jb)  Reg.  p.  Smith,  Dears.  G.  C  494.  (/)  Reg.  v.  Dring,  D.  k  B.  329. 

(m)  Reg.  V.  Woodward,  L.  &  G.  122.  Blackburn,  J. :  *'  If  a  thief  were  to  leave  stolen  goods 
with  a  pawnbroker's  apprentice  in  the  absence  of  the  master,  and  the  pawnbroker,  on  his 
return,  being  told  of  the  circumstances,  and  knowing  that  the  goods  were  stolen,  were  to 
day,  'It  is  all  right;  put  them  away,  no  one  could  doubt  that  he  would  be  rightly  con- 
victed of  receiving  stolen  property." 

(r)  Rex  r.  Archer,  R  &  M.  C.  C.  R.  143,  antf^  vol.  1,  p.  35.     See  note  (<),  Ibid. 

(o)  P.  35,  et  aeq. 
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the  principal  with  stealing  a  live  sheep,  and  the  accessory  with  receWin<?  'Hwenty 
pounds  of  umtton,  part  of  the  goods/'  &,o.,  the  conviction  was  holden  to  be  praper.(p) 

But  where  an  indictment  charged  one  prisoner  with  stealing  six  promiseorj  notes 
of  £100  each,  and  the  other  prisoner  with  receiving  the  said  promissory  notes, 
knowing  them  to  have  been  stolen,  and  the  only  evidence  against  the  receiver  was 
that  at  one  time  he  showed  a  number  of  £20  notes,  which  he  said  were  part  of  the 
prosecutor's  money,  and  at  another  time  he  threw  down  a  sovereign,  saying,  *^  I  had 
a  hundred  sovereigns  of  the  captain's  money,  and  this  is  one  of  them;"  it  was  held 
that  if  the  prisoner  never  received  either  of  the  £100  notes  into  his  possession,  he 
must  be  acquitted  upon  that  indictment.  He  was  not  here  charged  with  the 
receiving  the  proceeds ;  this  indictment  imputed  that  he  received  *'  the  said  promis- 
sory notes ;"  now  the  only  notes  mentioned  in  the  indictment  were  the  notes  of 
£100  each.(g)  Where  some  prisoners  were  charged  with  feloniously  *"  receiving, 
harboring,  comforting,  affidsting.  and  maintaining"  other  prisoners,  an(<  the  prisoners 
who  were  charged  with  harboring.  &c.,  had  been  found  in  possession  of  various  sums 
of  money  derived  from  the  disposal  of  the  property  stolen,  but  it  did  not  appear, 
*5R21  *^^^^^^?^  ^^^J  yrere  in  frequent  communication  with  the  principals,  that 
-■  they  had  received  any  of  the  stolen  property  itself,  or  done  any  act  to  assist 
the  principals  personally ;  Law,  R.,  after  consulting  Littledale  and  Fatteson,  J's., 
said  that  ^'  in  their  opinion  the  proof  amounts  to  evidence  of  an  imperfect  receiving, 
and  not  to  the  offence  charged  in  the  indictment."(r) 

The  averment  of  the  guilty  knowledge,  which  is  the  gist  of  the  offence,  should 
be  correctly  made ;  as  where  an  indictment  against  a  receiver  who  was  tried  with 
the  principal,  contained  a  dcfectivj  statement,  that  the  receiver  knew  the  goods  to 
have  stolen  (omitting  the  word  *^  been")  the  judges  thought  the  indictment  bad, 
this  being  the  gist  of  the  offence;  but  they  afterwards  took  time  t^  oonsider.(«) 

It  may  be  well  to  observe  th-^t,  although  formerly  a  person  could  not  be  convicted 
as  a  receiver  of  stolen  goods  where  the  goods  had  been  converted  by  a  bailee  in  such 
a  manner  as  not  to  amount  to  larceny ,(^)  yet  under  the  present  Act,  wherever  a 
bailee  may  be  convicted  as  such  fur  disposing  of  the  goods  intrusted  to  him,  a  person 
receiviDg  with  a  guilty  knowledge  goods  so  disposed  of  may  be  convicted  as  a  re- 
ceiver. 

On  an  indictment  for  receiving  stolen  brass,  it  appeared  that  a  brass  weight  had 
been  stolen  by  a  lad  in  the  employ  of  the  prosecutors ;  and  it  having  been  taken 
from  him  by  another  servant  in  the  presence  of  one  of  the  prosecutors,  it  was  re- 
stored to  the  lad  again,  in  order  that  he  might  take  it  for  sale  to  the  house  of  the 
prisoner,  where  he  had  been  in  the  habit  of  selling  similar  articles  before  The 
lad  took  it  and  sold  it.  It  was  contended  that  the  weight  had  been  -restored  to  the 
possession  of  the  prosecutors,  and  it  could  not,  therefore,  be  considerc^d  as  stolen 
property.  Coleridge,  J.,  said  that  for  the  purposes  of  the  day  he  should  consider 
the  evidence  as  sufficient  in  point  of  law  to  sustain  the  indictnient.(u; 

But  where  on  a  similar  indictment  it  appeared  that  the  goods  were  found  in  the 
pockets  of  the  thief  by  the  owner,  who  sent  for  a  policemnn,  who  took  the  goods 
and  wrapped  them  in  a  handkerchief,  the  owner,  the  thief  and  the  policeman  going 
towards  the  prisoner's  shop,  and,  when  they  came  near  it,  the  policeman  gave  the 
thief  the  goods,  and  the  latter  was  then  sent  by  the  owner  to  sell  them  where  he 

(p)  Rex  V.  Cowell,  2  East  P.  0.  c.  16,  s.  48,  p.  617. 

(q)  Rex  V.  Walkley,  4  0.  &  P.  132  (19  E.  C.  L.  R.),  Taddj,  Scrjt.  It  is  conceired  that 
no  indictment  could  be  framed  for  receiving  the  proceeds  of  stolen  property.  The  section 
only  applies  to  receiving  (he  chattel  stolen,  knowing  that  chattel  to  have  been  Btoiea.  In 
the  case  of  gold,  silver,  Sc,  if  it  were  melted  after  the  stealing,  an  indictment  for  receiving 
it  might  be  supported,  because  it  would  still  be  the  tcme  chattel,  though  altered  bj  the 
melting;  but  where  a  £100  pote  is  changed  for  other  notes,  the  identical  chattel  is  gone, 
and  a  person  might  as  well  be  indicted  for  receiving  the  money,  for  which  a  stoleo  horse 
was  sold,  as  for  receiving  the  proceeds  of  a  stolen  note.     G.  S.  G. 

(r)  Reg.  V.  Chappie,  9  C.  A  P  356  (38  E.  C.  L.  R.). 

(«)  Rex  V.  Kernon,  Hil.  T.  1788,  MS ,  Bayley,  J.;  but  see  Redman's  case,  1  Leach  477, 
contra. 

(t)  Reg.  V.  Harris,  6  Cox  C.  C.  161. 

(u)  Reg.  V.  Lyons,  C.  k  M.  217  (41  E.  C.  L.  R.),  Coleridge,  J.,  took  a  note  of  .the  objec- 
tion, but  afterwards  sentenced  the  prisoner. 
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had  sold  others ;  and  the  thief  then  went  to  the  prisoner's  shop,  and  sold  them,  and 
gave  the  money  to  the  owner  as  the  proceeds  of  the  sale ;  it  was  contended  that  the 
owner  had  resaroed  possession  of  the  goods,  and  therefore  there  was  no  receiving 
of  stolen  goods  within  the  Act;  hut  the  jury  were  directed,  on  the  authority  of  the 
preceding  case,  that  the  prisoner  was  liable  to  be  convicted  of  receiving ;  but,  upon 
a  case  reserved,  it  was  held  that  the  conviction  was  wrong.  Lord  Campbell,  C.  J., 
'^  I  do  not  see  how  it  could  be  supported  unless  the  doctrine  were  laid  down  that  if 
at  any  period  of  the  history  of  a  chattel,  which  has  been  stolen  and  has  been  restored  to 
the  owner,  who  has  long  had  it  in  his  possession,  the  same  chattel  should  be  received 
from  '''the  owner  by  a  person  who  knew  that  it  had  been  once  stolen,  such  a  p^^^  ^ 
receiving  would  be  an  offence  within  the  statute.  J  think  stfch  a  receiving  could  ^ 
never  be  said  to  be  an  offence  within  the  statute,  any  more  than  it  could  make  the 
receiver  an  accessory  at  common  law  to  the  felony.  If  an  article  once  stolen  has  been 
restored  to  the  master  of  that  article,  and  he,  having  had  it  fully  in  his  possession, 
haik  it  for  any  particular  purpose,  how  can  any  person,  who  receives  the  article  from 
the  bailee,  be -said  to  he  guilty  of  receiving  stolen  goods  within  the  meaning  of  the 
Act  ?**  In  this  case  ^'  the  owner  had  possession  of  the  goods  just  as  much  as  if  he 
had  taken  them  into  his  own  hands,  and  had  delivered  them  from  his  own  possession 
to  another  person  for  a  particular  purpose.  He  was  the  bailor  of  the  goods  subse- 
quently to  the  theft,  and  the  othe  person  was  the  bailee.  After  that  the  goods  are 
carried  by  the  thief  by  the  direction  of  the  master  of  the  goodi  to  the  pri- 
soner, who  receives  them.  That  is  not  a  receiving  within  the  meaning  of  the 
act."(t;) 

Upon  an  indictment  against  Wade  for  stealing,  and  Leigh  for  receiving  a  watch, 
it  appeared  that  Wade  and  Leigh  had  been  in  custody  together,  and  that  Leigh  was 
discharged,  and  afterwards  again  apprehended,  and  that  he  then  stated  that  while 
he  was  before  in  custody  with  Wade,  Wade  had  told  him  that  he  had  planted  the 
watch  under  a, flag  in  the  soot^cellar  in  Leigh's  house,  and  that  when  he,  Leigh,  was 
discharged  he  had  gone  and  taken  the  watch,  and  desired  his  wife  to  pawn  it  for  as 
much  as  she  could  get  upon  it;  Pollock,  0.  B.,  ^'I  doubt  whether,  when  the  pos- 
session had  been  transferred  by  an  act  of  larceny,  the  possession  can  be  considered 
to  remain  in  the  owner. (m?)  Were  it  so  then  every  receiver  of  stolen  goods,  knowing 
them  to  be  stolen,  would  be  a  thief;  and  so  on,  In  series  from  one  to  another,  all 
would  be  thieves  (jx)  If  this  act  was  done  by  Leigh  in  opposition  to  Wade,  or 
against  his  will,  then  it  might  be  a  question  whether  it  were  a  receiving,(^)  but  if 
Leigh  took  the  article  in  consequence  of  information  given  by  Wade,  Wade  telling 
Leigh  in  order  that  the  latter  might  use  the  information  by  taking  the  goods,  then 

it  is  a  receiving."(2^) 

B  Brett,  having  stolen  a  check,  went  to  her  father,  and  they  and  Mrs.  Brett 
went  to  a  lodging-house  some  forty  miles  off,  ^where  they  met  with  Ralph ;   r^iRUA 
there  they  all  got  drunk,  and  quarrelled ;  the  next  day  Ralph  tried  to  change  ^ 
the  check,  but  was  apprehended,  and  said  before  the  magistrate  that  he  met  the 
Bretts  by  accident<,  and  that  they  quarrelled,  and  that  he  picked  up  the  check  in 

(v)  Reg.  V,  Dolan,  Dears.  C.  C.  436.  The  other  jadges  agreed  in  holding  the  conTiction 
wrong ;  but  Cresswell,  J.,  said,  '<  If  it  were  necessary  to  hold  that  the  policeman,  by  taking 
possession  of  the  stolen  goods  from  the  pocket  of  the  thief,  restored  the  possession  of  the 
master,  I  should  dissent  from  that  proposition.  I  think  we  cannot  put  the  policemen  out 
of  the  question.  The  goods  were  in  the  custody  of  the  law  for  the  purposes  of  the  admin- 
istration of  the  criminal  justice  of  the  land,  and  the  master  could  not  have  demanded  them 
of  the  policeman.  But  1  think  that  when  the  goods  were  given  back  bj  the  policeman  to 
the  tbief^  and  the  master  desired  him  to  go  and  sell  them,  it  may  be  considered  that  the 
master  employed  the  thief  as  his  agent  for  that  purpose,  and  that  the  prisoner  did  not 
receive  them  as  stolen  goods  within  the  meaning  of  the  statute."  It  is  submitted  that 
there  are  two  cases  in  which  a  receiving  is  not  within  the  Act, — I,  where  the  owner  has 
had  the  goods  again  in  his  possession,  whether  actual  or  constructive ;  2,  where  they  are 
delivered  to  the  prisoner  by  the  authority  of  the  owner. 

(tr)  There  is  no  ground  for  this  doubt.     See  1  Hale  507,  cited,  ante^  p.  181,  in  the  note. 

(x)  The  reason  why  they  are  not  thieves  is  that  the  property  is  delivered  to  them :   I 
Hale  507. 

(y)  It  would  clearly  be  larceny.     S^e  1  Hale  507. 

(z)  Reg.  p.  Wade,  1  C.  &  K.  739  (47  E.  G.  L.  R.). 
VOL.  n. — 28 
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the  room  after  the  Bretts  had  gone  to  bed,  and  that,  not  knowing  whose  it  was,  he 
tried  to  change  it.  When  Brett,  the  ikther,  was  told  of  Ralph's  being  taken  np 
for  presenting  the  check,  he  said  that  he  could  only  have  obtained  it  bj  robbing 
him  or  his  wife  when  they  were  all  drunk.  Parke.  B.,  held  that  this  eyidence  did 
not  support  the  charge  of  receiving  a^inst  Kalph.  There  was  nothing  to 'con- 
tradict his  statement,  and  that  was  all  the  case  against  him  as  a  receiver.  K 
the  case  amounted  to  anything  it  showed  a  larceny  to  have  been  committed,  either 
by  stealing  the  check  from  Brett,  or  by  finding  it  and  appropriating  it  under  such 
circumstances  as  would  amount  to  a  larceny. (a) 

Levick  had  pleaded  guilty  to  stealing  a  hat  and  watch  which  the  prisoner  was 
indicted  for  receiving.  A  pMiceman  proved  that  he  went  to  the  prisoner's  house  in 
consequence  of  something  Levick  told  him,  and  asked  the  prisoner  if  Levick  brought 
a  hat  there,  and  the  prisoner  said  ^'  Yes,''  and  then  went  and  took  the  hat  out  of  a 
box  in  the  comer  of  the  room,  in  which  he  was  found  in  bed.  The  witness  asked 
him  if  he  knew  anything  about  the  watch,  and  he  said  he  did  not ;  but  being  taken 
out  of  the  house,  he  said  he  knew  where  the  watch  was ;  that  it  was  planted  at  Mr. 
W.'s.  They  went  there,  but  could  not  find  it;  and  the  prisoner  then  called  for  a 
boy.  and  asked  him  to  get  the  watch ;  and  the  watch  was  afterwards  brought  by 
the  boy  to  the  prisoner,  who  gave  it  to  the  policeman.  The  house  where  the  pri- 
soner lived  was  a  lodging-house.  It  was  objected  that  there  was  no  evidence  of  the 
prisoner's  possession  of  the  hat,  as  he  had  no  exclusive  possession  of  the  room  ;  and 
that  all  the  evidence  as  to  the  watch  was  that  he  knew  where  it  was :  but,  on  a  case 
.  reserved,  it  was  held  that  there  was  sufficient  evidence  to  go  to  the  jury. (6) 

Upon  an  indictment  for  receiving  stolen  fowls,  it  appeared  that  the  prisoner's 
husband  sent  them  without  a  direcjbion  by  a  coach  to  Birmingham,  it  being  stated 
at  the  time  of  the  delivery  that  a  person  would  call  for  the  box  at  Birmingham. 
The  box  arrived  at  Birmingham,  and  the  prisoner  went  to  the  coach-office,  and 
inquired  for  it ;  when  the  box  was  shown  to  her  by  the  coachman,  and  she  claimed 
it  as  the  box  she  was  come  for ;  upon  which  she  was  taken  into  custody,  and  the  box 
being  opened  in  her  presence  was  found  to  contain  ten  fowls  The  prisoner  wan 
convicted ;  but,  upon  a  case  reserved,  the  judges  were  of  opinion  that  the  conviction 
was  wrong,  and  that  according  to  the  evidence  the  prisoner  never  did  in  fact  receive 
the  fowls,  nor  ever  had  the  power  of  doing  so.  Whoever  had  possession  of  the 
fowls  at  the  coach-office,  when  the  prisoner  claimed  to  receive  them,  never  parted 
^-^-,  with  the  possession.  The  prisoner  by  claiming  to  receive  the  fowls,  which 
-I  were  never  ^actually  or  potentially (c)  in  her  possession,  never  in  fact  or  law 
received  them.((/) 

Upon  an  indictment,  which  charged  Straughan  and  Williamson  with  stealing  and 
Wiley  with  receiving,  it  appeared  that  Straughan  and  Williamson  went  into  the 
house  of  Wiley's  father  with  a  loaded  sack  carried  by  Straughan.  Wiley  lived  with 
his  father,  and  was  a  higgler,  attending  markets  with  a  horse  and  c  irt.  Straughan 
and  Williamson  remained  in  the  house  about  ten  minutes,  and  then  went  out  of  the 
back  door,  preceded  by  Wiley  with  a  candle,  Straughan  again  carrying  the  sack  on 
his  shoulders,  and  went  into  a  stable  belonging  to  the  same  house,  situated  in  a 
yard  at  the  back  of  the  house,  the  house  and  stable  being  on  the  same  premises. 
The  stable  door  was  shut  by  one  of  them,  and  o  j  the  policemen  going  in  they  found 
the  sack  on  the  fioor  tied  at  the  mouth,  and  the  three  men  standing  round  it, 
as  if  they  were  bargaining,  but  no  words  were  heard.  The  sack  had  a  hole  in  it, 
through  which  poultry  feathers  were  protruding.  The  bag  was  found  to  contain  cocks, 
hens,  and  ducks.  Wiley  on  being  charged  with  receiving  the  poultry  knowing  it  to 
have  been  stolen,  said  he  did  not  think  he  would  have  bought  the  hens.  The  court 
told  the  jury  that  the  taking  of  Straughan  and  Williamson  with  the  stolen  goods  as 

(a)  Reg.  r.  Brett,  1  Cox  0.  C.  261.  (6)  Reg.  v.  Hobson,  Dears.  0.  0.  400. 

(c)  In  Reg.  V.  Wilej,  2  Den.  C.  C.  37,  Lord  Campbell,  C.  J.,  said  be  did  not  andarstand 
the  legal  meaning  of  *' potential." 

(d)  Reg.  V.  Hill,  1  Den.  G.  C.  4.'>3;  2  C.  &  K.  978  (61  E.  C.  L.  R.).  Another  qaeation 
was  reserved,  namely,  how  far  the  fact  of  the  fowls  having  been  sent  to  the  prisoner  by 
her  husband  could  be  an  excuse  for  her  receiving  them,  bat  by  the  above  decision  this 
question  became  immaterial. 


CHAP.  XXVIII.]  Of  receiving  Stolen  Goods.  565 

above  by  Wiley  Id  to  tbe  stable,  over  which  he  had  control,  for  the  purpose  of  n^o- 
tiating  about  the  buying  them,  he  well  knowing  the  goods  to  have  been  stolen,  was 
a  receiving  of  the  goods  by  him  within  the  meaning  of  the  statute.  The  jury  oon- 
victed,  and,  upon  a  case  reserved,  it  was  contended  that  there  must  be  a  parting 
with  the  possession  by  the  thief,  and  a  delivery  to  the  receiver.  The  thief,  having 
no  legal  property  in  the  goods,  can  only  pass  the  actual  possession ;  and  if  he  passes 
that  he  has  no  possession  left  in  him,  and  therefore  has  not  even  constructive  pos- 
session, and  so  he  cannot  be  taken  as  holding  the  goods  as  agent  for  the  prisoner. 
Therefore  the  prisoner  cannot  be  held  to  have  had  constructive  possession.  On  the 
part  of  the  crown  it  was  contended  that  the  prisoner  had  joint  actual  possession  with 
the  thieves.  Eight  of  the  judges((;)  were  of  opinion  that  the  prisoner  could  not  be 
taken  to  have  received  the  fowls.  That  the  possession  of  the  thieves  seemed  to 
exclude  the  notion  of  possession  by  the  prisoner,(/)  as  the  thieves  never  intended 
to  part  with  the  goods  until  the  bargain  was  concluded.(^)  That  there  must  be  a 
control  over  the  goods  by  the  receiver,  which  there  was  not  in  this  case.(A)  That 
although  there  might  be  a  ^'  a  joint  possession  of  goods  in  a  thief  and  a  receiver," 
there  was  no  evidence  of  that  in  this  case,  as  '^  the  thieves  seem  always  to  have  had 
possession  of  the  grmds,  and  the  prisoner  to  have  only  had  the  intention  of  receiving 
them,  not  the  actual  receipt."(t)  That  ^'receiving  must  mean  a  taking  into  pos- 
session, actual  or  constructive,"  which  there  was  not  here,  as  the  prisoner  ^'  never 
accepted  the  goods  in  any  sense  of  the  word,  ^except  upon  a  contingency,  r^icR^f! 
which,  as  it  happened,  did  not  arise."(y)  Four  of  the  judges(Aj)  were  of  ■- 
opinion  that  the  prisoner  was  shown  to  have  received  the  goods.  "  The  case  was 
made  out  against  the  prisoner  if  he  was  proved  to  have  had  possession  of  the  goods, 
knowing  theuj  to  be  stolen."  *'  The  prisoner  was  proved  to  have  had  a  common 
purpose  with  the  thieves,  although  he  had  not  manual  possession.  They  were  all 
agents  for  each  other,  and  the  possession  of  the  thieves  was,  therefore,  in  law  the 
possession  of  the  pri»oner."(/)  "The  prisoner  co-operated  with  the  thieves  in 
removing  the  goods  into  the  stable  malo  animo  with  the  intent  of  bargaining  there 
more  securely.  If  he  had  actually  carried  them,  there  would  then  have  been  joint 
possession;  what  he  actually  did  was  legally  equivalent  to  carrying  them  him- 
»elf."(fii)  "  If  the  goods  had  been  removed  by  the  thieves  from  one  part  of  the 
owner's  premises  to  another  part  of  those  premises  and  there  left,  and  the  prisoner 
had  taken  them  froui  the  latter  place  jointly  with  thieves,  he  would  have  been 
jointly  liable  as  a  thief.(77)  If  then  he  assisted  the  thieves  in  taking  them  elsewhere 
that  was  a  joint  taking  by  him,  and  as  he  did  it  malo  animo  he  was  criminally 
co-operating  with  them,  and  therefore  guilty  of  receiving. "(o)  *'  There  is  a  receiv- 
ing whenever  the  prisoner,  knowing  the  goods  to  have  been  feloniously  stolen,  has 
possession  of  them  malo  animo, ^*  ''  There  need  be  no  manual  possession  to  consti- 
tute a  receiving.  The  facts  were  that  the  sack  was  brought  into  the  house  and 
taken  thence  to  the  st>able  with  the  knowledge  and  co-operation  of  the  three  pri- 
soners. Was  not  Williamson  in  possession  of  the  sack  ?  Straughan  alone  carried 
it;  but  it  is  a«:reed  that,  for  the  purposes  of  larceny,  the  possession  of  Straughan 
was  the  possession  of  Williamson.  If  so,  why  was  not  the  possession  of  Straughan 
Cfjually  the  possession  of  Wiley  *t  There  was  a  criminal  intent  in  all  three  at  that 
time,  and  a  co-operation  for  the  purpose  of  carrying  that  intent  into  execution. 

[e)  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  Piatt,  B.,  Talfoard,  J., 
and  MariiB,  B. 

(/)  Talfoard,  J.  (g)  Martin  and  Piatt,  BB. 

(h)  Patteson,  J.  (t)  Alderson,  B. 

{j)  Parke,  B.,  who  added,  ''  I  think  the  possession  of  the  receiver  must  be  distinct  from 
that  of  tbe  thief;  and  that  the  mere  receiving  a  thief  with  stolen  goods  in  his  possession 
would  not  alone  constitute  a  man  a  receiver." 

(k)  Lord  Campbell,  C.  J.,  Cresswell,  J.,  Erie,  J  ,  and  Williams,  J. 

(/)  Williams,  J. 

(m)  Erie,  J.  The  learned  judge  added,  "  The  rules  of  the  criminal  and  the  civil  law  are  in 
many  respects  different,  and  have  little  or  no  bearing  on  each  other," — a  dictum  that  ought 
ever  to  be  kept  in  remembrance  in  considering  criminal  cases. 

(m)  See  Rex  v.  Dyer,  2  East  P.  G.  c.  16,  s.  154,  p.  767 ;  Rex  v.  Atwell,  Ibid. 

(o)  Cresswell,  J. 
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What  difference  can  it  make  that  one  party  alone  had  manual  possession  of  tne 
goods  when,  if  thej  all  had  heen  on  or  near  the  owner's  premises,  such  possession 
by  one  would  have  been  clearly  in  law  the  mannal  possession  of  them  all  ?  There 
may  be  a  joint  possession  in  the  receiver  and  the  thief.'Xp)  The  conviction^  there- 
fore, was  held  wrong  by  the  majority  of  the  judges-Cj) 

n^fio-jn       *The  necessary  evidence  of  the  offender  knowing  the  goods  which  he  has 
-^   received  to  have  been  originally  stolen  may  be  collected  from  the  circum- 
stances of  the  particular  case;  and  it  is  said,  that  the  buying  goods  at  an  under 
value  is  presumptive  evidence  that  the  buyer  knew  they  were  stolen. (r) 

On  an  indictment  for  receiving  stolen  lead,  Bramwell,  B.,  told  the  jury  that  "  the 
knowledge  charged  in  the  indictment  need  not  be  such  knowledge  as  would  be  ac- 
quired if  the  prisoner  had  actually  seen  the  lead  stolen ;  it  is  sufficient  if  you  think 
the  circumstances  accompanying  the  transaction  were  such  as  to  make  the  prisoner 
believe  that  it  had  been  stolen. "(«) 

On  an  indictment  against  a  wife  for  stealing,  and  a  husband  for  receiving,  it  ap- 
peared that  the  wife  had  picked  up  eleven  mining  tools  from  a  rubbish  heap,  where 
they  had  been  placed,  not  as  rubbish,  on  the  premises  of  the  prosecutor,  and  de- 
livered them  to  her  husband,  telling  him  how  she  had  obtained  them,  and  he  had 
sold  them  as  old  iron ;  Crowder,  J.,  after  stating  to  the  jury  the  law  as  to  the  duty 
of  a  finder  of  property,  as  applicable  to  the  charge  against  the  wife,  told  the  jury, 
''  Before  you  can  convict  the  man  you  must  be  satisfied  that  he  knew  that  the  goods 
had  been  stolen.  It  may  be  that  he  did  not  know  (upon  the  law  as  I  have  laid  it 
down  as  to  the  duty  of  the  finder  of  property  to  take  proper  means  to  find  the 
owners)  that  this  was  a  thefl.  If  so,  he  cannot  be  guilty  of  receiving  with  a  guilty 
knowledge  of  the  goods  being  stolen. "(0 

Where  on  an  indictment  for  receiving  the  silver  tops  of  a  whip  and  of  two  walk- 
ing-sticks, a  boy  had  been  convicted  of  stealing  them,  and  the  prisoner,  a  general 
dealer,  had  proved  on  the  trial  of  the  boy  that  he  gave  three  shillings  for  the  articles, 
and  that  the  boy  said  he  got  them  from  the  coachman  of  B. ;  but  it  appeared  that 
the  boy  had  been  in  the  service  of  B.,  whose  man  had  sent  him  repeatedly  to  the 
prisoner  with  articles  of  a  very  varied  character  to  sell,  and  that  on  the  first  occa- 
sion the  prisoner  asked  him  who  he  was,  and  had  a  note  of  introduction  from  B.  or 
his  man,  and  the  boy  had  never  told  the  prisoner  that  he  had  lefl  the  service  of  B., 
but  said  that  the  prisoner  only  gave  him  seventeen  pence  for  the  articles,  the  value 
of  which  was  stated  to  be  three  times  the  sum  the  prisoner  said  he  gave  for  them ; 
Martin,  B.,  told  the  jury  that  if  they  thought  the  prisoner  did  not  know  that  the 
boy  had  left  B.'s  service  they  should  acquit  him.(ii) 

On  an  indictment  for  receiving  goods,  which  have  been  obtained  by  false  pre- 
tences, knowing  them  to  have  been  so  obtained,  it  is  essential  to  prove  that  the  pri- 
soner knew  that  the  goods  had  been  obtained  by  false  pretences. (<;) 

{p)  Lord  Campbell,  G.  J. 

(q)  Reg.  V.  Wiley,  2  Den.  C.  G  37.  The  minority  were  clearly  right  in  this  case.  It  is 
clear,  upon  the  evidence,  that  the  taking  of  the  sack  to  the  stable  was  by  the  direction  of 
Wiley  ;  the  other  two  prisoners,  therefore,  were  his  agents  in  taking  it,  and  trespass  would 
have  lain  against  all  for  a  joint  asportation  of  the  goods  at  the  suit  of  the  owner  of  them. 
Again,  Wiley,  by  lighting  them,  was  aiding  Straughan  in  carrying  the  bag,  and  the  case 
is  identically  the  same  as  if  the  goods  had  been  taken  in  a  cart,  and  he  had  led  the  horse 
along  the  road  to  the  stable,  because  it  was  too  dark  for  the  others  to  find  the  road.  It 
is  not  necessary  that  the  thief  should  part  or  intend  to  part  with  the  possession.  A.  steals 
goods  and  meets  with  B.,  and  informs  him  that  he  has  stolen  the  goods,  and  asks  B.  to 
carry  them  for  him,  which  B.  does.  It  cannot  be  donbted  that  B.  is  a  receiver,  though  he 
never  was  out  of  A.'s  company,  and  it  was  never  intended  that  he  should  buy  or  have  the 
goods  for  his  own  use.  A.  steals  goods,  and  carries  them  to  B.,  who  was  waiting  for  A. 
at  a  distance,  and  then  B.  accompanies  A.,  who  still  carries  the  goods,  with  intent  to 
.assist  B.  in  disposing  of  them,  knowing  them  to  be  stolen,  B.  is  clearly  a  receiver.  See 
Hex  V.  Kelly,  R.  &  R.  421 ;  Rex  v.  King,  R.  k  R.  332. 

(r)  1  Hale  619;  2  East  P.  G.  c.  16,  s.  153,  p.  765. 

(«)  Reg.  V.  White,  1  P.  &  P.  665.  (/)  Reg.  t>.  Adams,  1  F.  A  P.  86.     . 

{u)  Reg.  V.  Wood,  1  P.  &  P.  497. 

(i;)  Reg.  V.  Rymes,  3  G.  &  K.  326,  Williams,  J.  The  evidence  against  the  receiver  in 
this  case  was,  that  he  had  bought,  much  below  its  value,  some  cheese,  which  bad  been 
obtained  by  false  pretences ;  which  only  proved,  at  most,  that  the  cheese  had  been  ob- 
tained by  some  unfair  means. 
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*UpoD  an  iDdiotment  for  receiving  stolen  goods,  evidence  may  be  given   ri^ef^po 
of  different  receipts  of  goods  stolen  from  the  same  person  in  order  to  show   ^ 
gnilty  knowledge  in  the  receiving,  at  least  of  such  receipts  as  were  prior  to  the  one 
charged  in  the  indictment;  bat  where  on  an  indictment  for  receiving  certain  articles, 
it  appears  that  they  were  received  at  different  times,  the  prosecut^^r  must  elect  on 
which  receipt  he  will  proceed.*     Upon  an  indictment  against  a  principal  and  re- 
ceiver, the  evidence  against  the  receiver  was  that  many  of  the  goods  were  found  in 
her  possession  ;  others  pledged  by  herself,  and  others  by  her  direction,  with  different 
pawnbrokers  at  different  times  for  a  period  of  between  four  and  five  months,  and 
other  parcels  were  proved  to  have  come  into  her  possession  at  several  and  distinct 
times,  and  she  admitted  that  al)  these  things  had  been  given  to  her  by  the  princi- 
pal; it  was  submitted  that  the  prosecutor  should  elect  what  articles  he  meant  to 
rely  apon,  and  Gaselee,  J.,  decided  that  as  there  was  evidence  that  some  of  the 
things  came  at  different  times,  these  were  several  distinct  acts  of  receiving,  and  that 
the  prosecutor  must  elect  what  act  of  receiving  he  relied  upon  to  support  the  feloni- 
ous receiving.     The  prosecutor  then  elected  to  go  upon  the  receiving  of  two  par- 
ticular pieces  of  silk.     It  was  then  objected  that  evidence  ought  not  to  be  allowed 
of  the  receiver  having  pledged  or  disposed  of,  or  having  in  her  possession  the  other 
articles  of  stolen  property,  in  order  to  raise  an  inference  of  guilty  knowledge;  but 
as  all  the  property  had  been  stolen  from  the  same  persons  and  had  all  been  brought 
to  her  by  the  principal,  Gaselee,  J.,  thought  it  was  admissible,  and  proper  to  be  left 
to  the  jury,  as  an  ingredient  to  make  out  the  guilty  knowledge ;  and  he  told  the 
jury  that  they  might  take  into  their  consideration  the  circumstances  of  her  having 
the  various  articles  of  stolen  property  in  her  passession,  and  pledging  or  otherwise 
disposing  of  them  at  various  times,  as  an  ingredient  in  coming  to  a  determination 
whether,  when  she  received  the  two  pieces  of  silk,  she  knew  them  or  either  of  them 
to  have  been  stolen.     The  jury  found  the  pris)ner8  guilty;  and,  upon  a  case  re- 
served, the  judges  were  unanimously  of  opinion  that  evidence  of  other  acts  of  re- 
ceiving was  properly  admitted  against  the  receiver,  and  the  conviction  was  therefore 
right.(ii7)     So  where  upon  an  indictment  for  receiving  stolen  g.)ods,  it  was  proposed 
to  prove  other  receipts  of  stolen  articles,  besides  those  laid  in  the  indictment ; 
Oomey,  B.,  held  that  any  receipts,  that  were  before  those  laid  in  the  indictment 
were  evidence,  and  that  strictly  speaking,  the  receiving  another  article  the  subject 
of  another  indictment  W.IS  adaiiaiible.(x)     In  the  sime  case  it  was  held  that  evi- 
dence might  be  given  not  only  of  the  finding  of  the  goods  meutioned  in  the  indict- 
ment in  the  house  of  the  prisoner,  but  also  of  the  finding  of  many  other  goods 
marked  with  the  mark  of  the  prosecutor,  with  a  view  to  the  scienter.{^)    So  upon  an 
^indictment  for  receiving  stolen  tin  it  was  held  that  evidence  might  be  r^^^nq 
given  that  when  the  coubtable  went  to  search  the  prisoner's  warehouse  for  '- 
stolen  iron,  he  saw  the  prisoner,  endeavoring  to  conceal  some  brass  in  some  sand, 
and  that  after  he  was  taken  away  in  custody,  his  wife  carried  some  tin  under  her 
cloak  from  a  warehouse  on  the  premises.(2;)     In  the  same  case  it  was  held  that 
what  the  prisoner  said  to  the  constable,  not  only  relating  to  the  tin  which  was  stolen, 
and  for  which  the  constable  was  not  searching,  but  also  relating  to  the  iron  iur 
which  he  was  searching,  was  admissible  in  evidence.(a) 

A  father  and  son  were  jointly  indicted,  the  son  us  the  thief,  and  the  father  as  the 
receiver  of  a  large  quantity  of  boots,  shoes,  and  leather.     There  was  only  one  count 

(to)  Rex  V.  Dann,  R.  k  M.  0.  G.  R.  146.  The  marginal  note  seems  to  limit  the  evidence 
of  all  other  receipts  to  such  as  wore  "prior  to  that  on  which  the  prosecutor  elects  to  pro- 
ceed ;*'  but  no  such  point  seems  to  have  been  raised  in  the  case ;  but  see  the  next  case. 
C.  S.  G. 

(x)  Rex  V.  Davis,  6  C.  &  P.  177  (25  E.  C.  L.  R.),  and  MSS.  C.  S.  G.  Gurney,  B.,  thought 
if  the  receipt  charged  in  the  other  indictment  were  given  in  evidence  on  this,  that,  as  a 
matter  of  candor,  the  other  indictment  ought  to  be  waived. 

(y)  Ibid. 

(zj  Reg.  v.  Mansfield,  G.  k  M.  140  (41  E.  G.  L.  R.),  Goleridge,  J. 

(a)  Ibid. 

« 

^  Receiving  stolen  goods,  evidence  of  other  acts  admissible  to  show  guilty  knowledge: 
People  V.  Rando,  3  Parker  G.  R.  335.     See  M'lntyre  v.  State,  10  Ind.  26. 
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against  the  son ;  but  two  against  the  father,  the  one  for  receiving  the  goods  stolen 
by  the  snn,  the  other  for  receiving  the  goods  stolen  by  an .  evil-disposed  person. 
The  son  had  been  in  the  prosecators'  employ'  from  March  to  November,  and  the 
prisoners  lived  together  till  April,  when  the  father  removed  to  Preston,  and  took  a 
hamper  with  him,  which  passed  and  repassed  repeatedly  between  them  until 
October.  On  the  10th  of  November,  the  day  laid  in  the  indictment,  a  quantity  of 
shoes  and  leather  belonging  to  the  prosecutors  was  found  in  the  son's  lodgings,  and 
sundry  letters  from  the  father  to  his  son,  the  contents  of  which  caused  the  shop  of 
the  father  at  Preston  to  be  searched,  and  there  was  also  found  property  of  the 
prosecutors',  consisting  of  boots,  shoes,  and  leather,  of  the  value  of  £150,  and  also 
letters  of  the  son  to  the  father.  The  letters  from  the  father  to  the  son  and  from 
the  son  to  the  father  were  stated  to  bear  dates  at  various  periods  between  May  and 
October,  and  to  refer  to  the  transmission  of  goods  of  the  nature  of  those  found  in 
the  father's  shop.  It  was  urged  that  these  letters  could  not  all  be  read,  but  that 
the  prosecution  must  elect  one  offence,  and  give  evidence  on  that  alone.  It  was 
answered  that  the  letters  were  all  evidence  against  the  father  to  show  guilty  know- 
ledge, and  Rex  v.  Dunn(Jj)  was  relied  on.  Maule,  J. :  '*  It  is  true  that  judges  are  in 
the  habit  of  not  allowing  several  felonious  acts  to  be  given  in  evidence  under  one 
indictment,  where  the  effect  of  doing  so  will  be  to  create  confusion,  or  to  surprise 
the  prisoner,  or  otherwise  embarrass  the  defence.  But  here  embarrassment  and  in- 
justice would  be  produced  by  putting  the  prosecutors  to  their  election.  They  can- 
not possibly  know  at  what  time  the  several  larcenies  and  rcceivipg  (if  more  than 
one)  took  place ;  the  whole,  according  to  the  opening,  seems  to  constitute  a  continu- 
ous transaction  ;  therefore  I  shall  admit  the  evidence  relating  to  any  takings  and 
receivings,  under  the  circumstances  suggested,  provided  the  indictment  contains 
corresponding  charge8."(c) 

Upon  an  indictment  containing  a  count  for  stealing  woollen  doth,  and  a  count 
for  receiving  the  same  knowing  it  to  have  been  stolen,  it  appeared  that  the  cloth 
had  been  stolen  on  the  2d  of  March,  and  the  prisoner  was  found  in  possession  of  it 
^^'TOI  ^°  ^^^  ^^^^  ^^  March.  The  prisoner's  house  was  searched  within  an  hour 
^  *B.fteT  the  cloth  was  found,  and  two  other  pieces  of  cloth  then  found.  On 
the  13th  of  the  previous  December  the  prisoner  had  been  in  possession  of  two  more 
pieces  of  cloth,  and  these  four  pieces  of  cloth  had  been  stolen  of  the  4th  of  Decem- 
ber from  another  mill  and  from  different  owners  ;  and,  upon  a  case  reserved,  it  was 
held  that  there  was  no  ground  for  admitting  the  evidence  either  under  the  second 
count  or  the  first. (</)  *•  Under  the  latter  it  would  have  been  evidence  of  the  pri- 
soner being  a  bad  man,  and  likely  to  commit  the  offence  there  charged.  But  the 
English  law  does  not  permit  the  issue  of  criminal  trials  to  depend  on  this  species  of 
evidence.  So  under  the  second  count  the  evidence  would  only  show  the  prisoner  to 
be  a  bad  man ;  it  would  not  be  direct  evidence  of  the  particular  fact  in  issue,  viz., 
that  at  the  time  of  his  receiving  these  specific  articles  he  knew  them  to  be 
stolen."(<»)  "  Here  the  evidence  merely  went  to  show  that  the  prisoner  uhu  inpos- 
sessio}/  of  other  property  which  had  been  stolen  in  the  previous  December,  aiui  not 
that  he  had  received  such  property  knomng  it  to  be  stolen.  Now  the  mere  possession 
of  stolen  property  is  evidence  primd  facie  not  of  receiving  but  of  stealing;  and  to 
admit  such  evidence  would  be  to  allow  a  prosecutor,  in  order  to  make  out  that  a 
prisoner  had  received  property  with  a  guilty  knowledge,  which  had  been  stolen  in 
March,  to  show  that  the  prisoner  had  in  the  December  previous  stolen  some  other 
property  from  another  place  and  belonging  to  other  persons.  In  other  words,  in 
order  to  show  that  the  prisoner  had  committed  one  felony,  the  prosecutor  may  prove 
that  he  committed  a  totally  different  felony  some  time  before.  Such  evidence  can- 
not be  admis8ible."(/) 

N.  pleaded  guilty  to  an  indictment  for  stealing  lead,  and  on  the  trial  of  C.  for  re- 

(h)  Supra,  (c)  Reg.  v.  Hinley,  2  H.  &  Rob.  524. 

(d)  Reg.  ».  Oddy,  2  Den.  0.  C.  264.  (e)  Per  Lord  Campbell,  C.  J.,  Ibid. 

(/)  Per  Alderson,  B.,  Ibid.  So  where  there  was  evidence  of  other  stolen  property  being 
found  in  the  house  of  the  prisoner,  and  such  evidence  was  offered  on  the  part  of  the  prose- 
cution, it  was  rejected :  Reg.  r.  Sirrell,  cited,  2  Den.  C.  G.  267,  Alderson,  B.,  and  Talfourd, 
J.,  and  approved  in  Reg.  v.  Oddy. 


CHAP.  XXVIII.]  Of  recbivinq  Stolen  Goods.  570 

ceivin^  the  lead,  it  was  opened  thnt  portions  of  lead  had  been  missed  at  various 
times  between  the  early  part  of  January  and  the  1 1th  of  February  from  an  unoccu- 
pied hotel ;  and  that  on  different  occasions  during  that  period  a  marine  store  dealer 
had  purchased  portions  of  lead  (of  the  same  description  as  that  which  had  been 
stolen)  from  C.  and  N.  This  evidence  was  objected  to,  Reg.  v.  Oddtf  ;{g)  but 
Cockburn,  C.  J.,  held  that  it  was  admissible,  in  order  to  prove  ^ilty  knowledge, 
and,  N.  having  proved  that  he  had  stolen  portions  of  the  lead  on  different  occasions. 
evidence  was  received  that  C.  and  N.  had  gone  to  the  marine  store  dealer  together 
on  seven  occasions  and  sold  portions  of  lead  of  a  similar  description,  and  the  jury 
were  directed  to  take  this  evidence  into  their  considkration  in  forming  their  conclu- 
sion as  to  the  guilty  knowledge  of  the  prisoner.  (A) 

Where  upon  an  indictment  for  receiving  stolen  reissuable  notes,  *the  pri-  r^Kfj\ 
soner's  counsel  in  cross-examination  attempted  to  show  that  no  means  had  ^ 
been  taken  to  inform  the  public  of  the  number  and  particulars  of  the  notes,  and 
the  counsel  for  the  prosecution  then  proposed  to  read  an  advertisement  from  the 
British  Traveller;  it  was  objected  to,  unless  it  could  be  shown  that  it  had  come  to 
the  knowledge  of  the  prisoner ;  but  Gaselee,  J.,  held  that  as  by  the  cross-examina- 
tion it  was  attempted  to  be  shown  that  no  menus  had  been  taken  to  apprise  the 
public  that  any  notes  had  been  stolen,  or  guard  them  against  taking  them,  it  was 
admissible ;  and,  upon  a  case  reserved,  the  judges  were  clearly  of  opinion,  that, 
under  the  particular  circumstances  of  the  case,  it  was  properly  received. (i) 

In  those  cases  where  it  is  necessary  to  prove  that  the  principal  has  been  duly 
coni^ictedy  we  have  seen  that  it  appears  to  have  been  ruled  to  be  sufficient  to  give  in 
evidence  the  examined  copy  of  a  record,  showing  that  he  was  found  guilty  of  the 
felony  before  a  court  of  competent  jurisdiction,  though  the  proceedings  be  informal, 
and  the  judgment  erroneous  (j) 

In  prosecutions  for  the  misdemeanor  in  receiving  stolen  goods,  on  the  repealed 
statute  22  Geo.  3,  c.  58,  it  was  settled  that  the  principal  felon,  though  not  convicted 
or  pardoned,  was  a  competent  witness  against  the  receiver. (7^;) 

In  cases  where  the  principal  and  receiver  are  joined  in  the  same  indictment,  and 
tried  together,  there  is  no  doubt  that  the  receiver  may  enter  into  the  full  defence  of 
the  principal,  and  avail  himself  of  every  matter  of  fact  and  every  point  of  law 
tending  to  his  acquittal ;  and  in  cases  where  the  principal  has  been  previously  con- 
victed, though  the  record  of  the  conviction  will  be  sufficient  presumptive  evidetice 
that  everything  in  the  former  proceeding  was  rightly  and  properly  transacted,  yet 
according  to  great  authority,  it  is  competent  to  the  receiver  to  controvert  the  guilt 
of  the  principal,  and  to  show  that  the  offence  of  which  he  was  convicted,  did  not 
amount  to  felony  in  him,  or  not  to  that  species  of  felony  with  which  he  was 
charged.  (/) 

Where  several  prisoners  are  jointly  indicted  for  receiving  stolen  goods,  and  one 
of  them  convicted  and  the  others  acquitted,  and  one  of  the  prisoners  who  was 
acquitted  is  afterwards  separately  indicted  for  receiving  the  same  goods,  a  plea  of 
autrefois  acquit  on  the  former  indictment  is  good,  if  it  be  demurred  to  on  the  part 
of  the  prosecution. (m) 

The  fifth  count  of  an  indictment  found  and  tried  in  Dorsetshire  alleged  that  the 
principals  stole  a  sheep  at  the  parish  of  S.  in  the  county  of  Dorset,  and  the  seventh 

(g)  Supra, 

(A)  Reg.  V.  Nicfaolls,  1  F.  &  F.  51,  Cockburn,  C.  J.,  refused  to  reserve  the  point.  The 
distinction  between  this  case  and  Reg.  v.  Oddy  is,  that  here  the  evidence  was  of  other 
receipts  of  similar  property  which  had  been  stolen  from  the  same  owner;  there  the  evi- 
dence was  of  goods  stolen  from  other  owners,  and  the  prisoner  might  have  been  the 
thief. 

(i)  Rex  r.  Vyse,  R.  k  M.  G.  C.  R.  218.     See  this  case,  anie^  p.  270. 

ij)  Ante,  p.  550;  Rex  v.  Baldwin,  3  Campb.  265. 

(it)  Haslam's  case,  1  Leach  418  ;  2  East  P.  C.  c  16,  s.  166,  p.  782  ;  Patram's  case,  I  Leach 
419,  note  (a) ;  2  East  P.  0.  Ibid.,  Grose,  J. 

(/)  Post.  365;  Smith's  case,  1  Leach  288;  Rex  v.  Dunn,  4  C.  &  P.  377  (19  E.  C.  L.  R.), 
where  Bosanqnet,  J.,  thought  that  the  record  of  the  principal's  conviction  on  his  own 
confession  was  primSL  facie  evidence  against  the  accessory ;  but  see  Rex  v.  Turner,  ante^ 
vol.  1,  p.  77. 

(m)  Rex  V.  Dann,  R.  k  M.  G.  G.  R.  424.    See  this  case,  ante^  p.  59. 
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count  alleged  that  the  prisoner  at  the  parish  of  T.  in  the  county  of  Somerset  re- 
ceived the  sheep  (hein^  the  same  property  as  is  mentioned  in  the  fifth  count  of  this 
*^'*21  *  indictments,  and  the  prisoner  was  convicted  on  this  count,  and  the  princi- 
^  pals  on  the  fifth  count:  and  it  was  held,  on  a  case  re&erved,  that  the  seventh 
count  could  not  he  supported.  It  ought  to  have  shown  jurisdiction  on  the  ikce  of 
it;  hut  it  did  the  reverse;  for  it  set  out  facts  relating  exclusively  to  Somersetshire, 
though  the  indictment  was  found  in  Dorsetshire  hy  a  grand  jury  of  that  county.(ii) 

Upon  an  indictment,  which  charged  one  prisoner  with  steding  at  Leeds  in  York- 
shire, and  another  with  receiving  in  the  same  county,  it  appeared  that  the  property 
was  stolen  in  Yorkshire  and  received  in  Lancashire,  and  it  was  objected  that  the 
indictment  should  have  laid  the  receiving  in  Lancashire,  and  then  have  introduced 
averments  to  show  that  the  7  &  8  Geo.  4,  c.  29,  s.  56,  applied ;  but  Maule,  J.,  held 
that  that  section  justified  this  method  of  indictment.(o) 

Upon  an  indictment  in  Wiltshire  for  receiving  the  half  of  a  £5  note  knowing  it 
to  have  been  stolon,  it  appeared  that  the  half  note  was  posted  by  a  tradesman  at 
Swindon  in  Wiltshire  in  a  letter  to  a  person  in  Bristol,  and  stolen  in  its  transmit  by 
some  one  in  some  way  unknown.  The  prisoner  had  received  the  half  note  with  a 
guilty  knowledge,  and  inclosed  it  in  a  letter  to  the  bank  at  Swindon  requesting  pay- 
ment of  it,  and  posted  the  letter  at  Bath,  and  it  arrived  with  its  contents  in  due 
course  at  Swindon ;  but  there  was  no  evidence  that  the  half  note  was  received  by  or 
ever  in  the  possession  of  the  prisoner  in  Wiltshire,  unless  the  bankers  at  Swindon 
to  whom  half  the  note  had  been  remitt^^d,  or  the  post-office  servants  in  that  county 
could  be  regarded  as  his  agents,  and  their  possession  in  that  county  treated  as  his 
possession ;  and.  upon  a  case  reserved,  it  was  held  that  the  prisoner  was  triable  in 
Wiltshire  under  sec.  56  of  the  7  &  8  Geo.  4,  c.  29.  It  was  plain  that  if  he  had 
employed  a  private  agent  to  give  the  half  note  to  the  bankers  in  order  to  get  it 
cashed,  the  possession,  in  point  of  law,  would  all  along  have  remained  in  the  pri- 
soner, and  there  was  no  reason  why  it  should  the  less  be  considered  in  his  posses- 
sion because  it  was  transmitted  through  a  public  agent  by  means  and  on  behalf  of 
the  prisoner. (jo) 

As  to  the  restitution  of  the  stolen  property  upon  the  conviction  of  the  receiver, 
in  order  to  encourage  the  prosecution  of  oflFenders,  the  24  &  25  Vict.  c.  96,  s.  100, 
provides  for  the  restitution  of  any  property  obtained  by  stealing,  taking,  obtaining, 
extorting,  embezzling,  converting  or  knowingly  receiving  the  same.(5) 

The  '^4  &  25  Vict.  c.  110,  "  An  Act  for  regulating  the  business  of  dealers  in  old 
metals,''  contains  provisions  for  the  summary  conviction  of  such  dealers  in  whose 
possession  any  old  metal  stolen  or  unlawfully  obtained  is  found  under  the  circum- 
stances therein  specified ;  and  the  6  &  7  Vict.  c.  40,  ^*an  Act  to  amend  the  laws  for 
^^7^1  the  prevention  of  frauds  and  abuses  by  persons  employed  in  the  ^woollen, 
^  worsted,  linen,  cotton,  fiax,  mohair,  and  silk  hosiery  manufactures,"  contains 
many  provisions  for  the  suuimary  conviction  of  persons  intrusted  with  such  mate- 
rials, who  pawn  or  embezzle  them,  and  of  persons  who  purchase  or  receive  such 
materials  knowing  them  to  have  been  embezzled.  But  the  provisions  of  these  acts 
are  not  within  the  scope  of  this  treatise. 

(n)  Reg.  V.  Martin,  1  Den.  0.  0.  398 ;  2  C.  ft  K.  950  (61  E.  Ci  L.  R.). 

(o)  Reg.  V  Hinley,  2  M.  ft  Rob.  624.  And  since  the  14  ft  15  Vict.  c.  100,  8.  23,  the  in- 
dictment in  each  a  case  would  be  sufficient  if  it  merelj  had  the  venue,  Yorkshire,  in  the 
margin. 

(p)  Reg.  V.  Cryer,  D.  ft  B.  324.  See  Reg.  v.  Jones,  1  Den.  G.  G.  551,  poMty  False  Pre- 
tences.    See  sec.  96  of  the  new  Act,  ante^  p.  543. 

(q)  See  the  section,  anr«,  p.  354. 
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OF  TAKING  A  REWARD  POR   HELPING  TO  THE  DISCOVERY  OP  STOLEN  PROPERTY. 

An  offence  nearly  connected  with  that  of  receiving  stolen  goods  is  that  of  taking 
a  reward  to  help  any  person  to  goods  which  have  been  stolen. 

By  the  24  &  25  Vict,  c  96,  s.  101,  "  whosoever  shall  corruptly  take  any  money 
or  reward,  directly  or  indirectly,  under  pretence  or  upon  account  of  helping  any 
person  to  any  chattel,  money,  valuable  security,  or  other  property  whatsoever  which 
shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken,  obtained,  extorted, 
embezzled^  converted,  or  disposed  of,  as  in  this  Act  before  mentioned,  shall  (unless 
\^shaU  have  used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the 
same)  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
a  male,  under  the  age  of  eighteen  years,  with  or  without  whipping."(a) 

In  a  case  upon  the  4  Geo.  1,  c.  11,  it  was  considered  proper  to  aver,  that  the 
defendant  had  not  apprehended  or  caused  to  be  apprehended  the  principal,  &c.,  such 
reservation  being  in  the  enacting  clause,  and  part  of  the  description  of  the  offence.(6) 
In  a  case  where  the  principal  felon  was  dead,  and  had  not  been  convicted  of  the 
offence,  it  was  objected  that  the  person  receiving  the  reward  to  help  to  the  stolen 
goods  could  not  bo  convicted,  and  the  point  was  reserved  for  the  consideration  of 
the  judges:  but  their  opinion  was  never  publicly  comjfiunicated,  though  it  was 
presumed,  from  the  prisoner  being  discharged  afler  remaining  some  time  in  gaol, 
that  the  objection  prevailed.(c)  With  respect,  however,  to  another  objection,  that 
the  principal  felon  had  not  been  convicted  of  the  offence,  it  was  well  observed  that 
this  could  not  have  been  the  ground  of  the  prisoners  discharge,  inasmuch  as  the 
statute,  by  the  very  terms  of  it,  precluded  the  supposition  of  a  conviction  r^R^K 
of  the  principal  being  a  necessary  preliminary  to  the  trial  and  ''^punishment  of  ^ 
the  offender;  for  it  stated  that  the  offender  should  be  guilty  of  felony,  &c.,  '*  unless 
he  did.  apprehend  or  cause  to  he  appreliended,  the  felou  who  st  >le  the  goods,  and 
cause  such  felon  to  be  brought  to  his  trial  for  the  same,  and  give  evidence  against 
him.**  And  it  was  therefore  suggested,  that  the  true  ground  of  the  doubt  was,  that 
by  the  death  of  the  principal,  the  stijxiduted  coTulition  had  become  impossible  to  be 
performed  without  any  default  of  the  defeiidant.(r^) 

There  is  also  a  case  where  the  principal  felon  not  only  was  not  oonvicted,  but  was 
admitted  bs  a  witness  against  the  party  indicted  foi  taking  the  reward ;  namely,  the 
case  of  the  notorious  Jonathan  Wild,  whose  ext43nsive  traffic  in  the  taking  of  such 
rewards  is  said  to  have  been  the  occasion  of  the  passage  of  this  clause  in  the 
repealed  statute.(e)  The  prisoner  was  first  indicted  on  the  10  &  11  Wm.  3,  c.  2.3, 
for  privately  stealing  a  box  of  lace  in  a  shop,  and  acquitted,  upon  its  appearing  from 
the  testimony  of  one  Kelly,  who  had  actually  stolen  the  box,  and  who  was  admitted 
as  a  witness  for  the  crown,  that  the  prisoner  was  not  in  the  shop  at  the  time,  but 
only  waited  at  the  corner  of  the  street  to  receive  the  goods ;  but  immediately  upon 
his  acquittal  he  was  again  tried,  and  convicted,  on  the  4  Geo.  1,  c.  11,  s.  4,  for 
receiviog  ten  guineas  from  the  owner  of  the  shop  as  a  reward  for  helping  her  to 

(a)  This  clause  is  taken  from  7  &  8  (jeo.  4,  c.  29,  s.  58,  and  9  Geo.  4,  c.  55,  s.  51  ([.), 
and  extended  to  all  cases  of  extorting,  embezzling,  and  disposing  of  property  within  the 
meaning  of  any  of  the  sections  of  this  Act.  The  words  of  the  former  enactment  were 
"  unless  he  caused  the  offender  to  be  apprehended  and  brought  to  trial  for  the  same." 
That  might  be  an  impossibility,  and  therefore  the  words  have  been  altered.  As  to  hard 
labor,  &c.,  see  ante,  p.  67 ;  and  as  to  accessories,  see  Ibid. 

(6)  2  Bast  P.  C.  c.  16,  8.  155,  p.  771. 

(c)  Drinkwater's  case,  1  Leach  15;  2  East  P.  C.  c.  16,  s.  155,  p.  770.  And  see  Wild's 
case  on  the  5  Anne,  c.  31,  s.  6 ;  2  East  P.  C.  c.  16,  s.  142,  p.  746. 

(d)  2  East  P.  G.  c.  16,  a.  155,  p.  770.  (e)  4  Blac.  Com.  132. 
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the  box  of  lace  so  stolen  by  Kelly;  and  Kelly  was  again  examined  as  a  witness  on 
the  part  of  the  crown  on  this  indictment. (/) 

It  was  held  to  be  an  offence  with  the  4  Geo.  l,.c.  11,  s.  4  (now  repealed)  to  take 
money  under  pretence  of  helping  a  man  to  goods  stolen  from  him,  though  the 
prisoner  had  no  acquaintance  with  the  felon,  aod  did  not  pretend  that  he  had,  and 
though  he  had  no  power  to  apprehend  the  felon,  and  though  the  goods  were  never 
restored,  and  the  prisoner  had  no  power  to  restore  them  (  g) 

The  prisoner  was  indicted  for  receiving  from  H.  Turley  certain  reward  under 
pretence  of  helping  her  to  certain  cheeses  which  had  before  been  stolen,  he  not 
haviag  caused  the  person  by  whom  the  cheeses  were  stolen  to  be  apprehended.  The 
prosecutrix  had  her  house  broken  open  and  fourteen  cheeses  stolen.  The  prisoner, 
who  was  a  tradesman  employed  by  the  prosecutrix,  called  on  her  in  the  course  of 
his  business,  and  told  her  that  he  had  some  suspicion  of  the  persons  who  had  broken 
open  her  house.  He  proposed  and  executed  a  plan,  by  which  he  brought  to  faer 
house  the  persons  whom  he  suspected  of  being  concern^  in  the  robbery ;  and  upon 
the  prosecutrix  seeing  them  she  at  once  recognised  them  as  persons  who  had  been 
in  her  house  the  day  previous  to  the  night  on  which  the  robbery  was  effected.  The 
prisoner  asked  the  prosecutrix  if  she  did  not  think  they  were  implicated  io  the 
robbery ;  she  said  "  yes ;"  he  said  "  so  do  I."  She  said,  I  wish  "  you  would  try  if 
*^7B1  ^^^  could  buy  a  bit  of  cheese  of  them ;  to  which  he  assented  ;  and  she  gave 
^  him  three  pounds  for  *that  purpose.  The  prosecutrix  saw  the  prisoner 
several  times,  when  he  told  her  that  the  cheese  would  come.  The  prosecutrix  said, 
^^  You  have  got  the  money,  and  you  don't  mean  to  send  me  the  cheese ;"  he  said  she 
might  have  the  money  back  whenever  she  pleased.  Three  questions  were  left  to  the 
jury.  First,  Did  the  prisoner  mean  to  screen  the  guilty  parties  or  to  share  the 
money  with  them  ?  Secondly,  Did  the  prisoner  know  the  thieves,  and  intend  to 
assist  them  in  getting  rid  of  the  cheese  by  procuring  the  prosecutrix  to  buy  it?  On 
either  of  the  above  suppositions  the  jury  were  directed  that  the  case  was  within 
the  statute.  Thirdly,  Did  the  prisoner  know  the  thieves  and  assist  the  prosecutrix 
as  her  agent,  and  at  her  request,  io  endeavoring  to  purchase  the  cheese  from  them, 
not  meaning  to  bring  the  thieves  to  justice  ?  To  the  first  two  questions  the  jury 
answered  "  No."  To  the  third  **  Yes."  Whereupon  the  jury  were  directed  to  find 
the  prisoner  guilty,  and,  upon  a  case  reserved,  the  judges  were  of  opinion  that, 
upon  the  facts  found  by  the  jury,  the  receipt  of  the  money  by  the  prisoner  was  a 
corrupt  receiving  of  such  money  within  the  meaning  of  the  statute,  the  facts  found 
being  that  the  prisoner  knew  the  thieves,  and  assisted  in  endeavoring  to  purchase 
the  stolen  property  from  the  thieves,  not  meaning  to  bring  them  to  justice;  and 
this  finding  established  all  the  facts  necessary  to  constitute  the  offence  described  in 
the  statute.  (A) 

On  an  indictment  for  feloniously  receiving  £6  on  account  of  helping  the  prose- 
cutor to  a  mare  which  had  been  stolen  without  causing  the  stealer  to  be  brought  to 
trial,  it  appeared  that  the  prosecutor's  son  went  to  the  prisoner  with  the  mare  to 
assist  him  in  drawing  out  manure,  and  at  night  turned  out  the  mare  in  the  prisoner's 
field,  from  which  she  was  shortly  afterwards  missed.  The  prosecutor  had  bought  a 
farm  from  the  prisoner,  and  had  paid  part  of  the  purchase-money  to  an  agent, 
being  the  amount  of  rent  due  by  the  prisoner,  and  the  residue  to  the  prisoner.  The 
day  afler  the  mare  was  missed  the  prisoner  proposed  to  the  prosecutor,  that  if  he 
would  get  the  agent  to  return  £8  or  £9  the  money  paid  to  him,  three  or  four  of  the 
neighbors  would  go  and  find  the  mare,  and  that  unless  the  matter  was  settled  the 
mare  would  be  removed  a  day's  journey ;  the  prosecutor  proposed  to  the  prisoner  to 
pay  him  £5  or  £6  if  he  would  get  the  mare  for  him ;  this  the  prisoner  declined, 
and  proposed  that  one  Sweeney  should  decide  how  much  the  prosecutor  should  pay; 
at  length  the  prisoner  proposed  to  take  £12,  which  the  prosecutor  refused  to  give, 
but  he  gave  Sweeney  £6  to  give  the  prisoner,  desiring  him  to  be  very  careful  not  to 

(/)  Wild's  (Jonathan)  case,  1  Leach  17,  note  (a) ;  2  East  P.  0.  c.  16,  g.  155,  p.  770;  4 
Blac.  Com.  132.  The  prisoner  was  executed  upon  this  conviction.  See  also  as  to  the 
point  of  the  principal  felon  being  a  witness:  Hastam's  case,  anle^  p.  571. 

(g)  Rex  v.  Ledbitter,  R.  ft  M.  C.  C.  R.  76. 

(A)  Reg.  v.  Pascoe,  1  Den.  G.  C.  456,-  2  G.  &  K.  927  (61  E.  G.  L.  R.). 
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part  with  the  money  till  he  saw  the  mare  coming  home.  Sweeney  told  the  prisoner 
that  he  conld  not  part  with  the  money  till  the  mare  was  returned,  and  the  mare  was 
in  fact  at  home  before  he  gave  the  money  to  the  prisoner.  It  was  objected  that 
as  the  mare  was  returned  before  the  money  was  paid  the  case  was  not  within  the  9 
Geo.  4,  c.  55,  s.  51  ;(t)  but  upon  a  case  reserved  it  was  held  that,  as  the  prisoner 
was  aware  he  wait  to  get  the  money,  and  return  the  mare  on  that  account,  and  r«R ^ir 
ailerwards  get  *the  money,  it  came  within  the  words  ^^  upon  account  of  ^ 
helping  any  person  to  any  chattel."(y) 

On  an  indictment  on  the  7  &  8  G-eo.  4,  c.  29,  s.  58,  for  corruptly  receiving  money 
from  C  Sabin  und^r  pretence  of  helping  him  to  a  watch  which  had  been  stolen 
from  him,  Subin  proved  that  he  was  robbed  of  his  watch,  and  mentioned  the  rob- 
bery in  the  presence  of  the  prisoner  and  others,  and  offered  five  shillings  to  any  one 
who  would  recover  it  for  him.  The  prisoner  said  he  thought  he  could,  and  on  that 
account  obtained  about  ten  shillings  from  Sabin,  but  did  not  restore  the  watch,  or 
money,  or  do  anything  towards  the  prosecution  of  the  thief.  It  was  urged  that 
there  was  no  evidence  to  connect  the  prisoner  with  the  thief,  and  that  some  such 
evidence  was  necessary  to  make  out  the  offence.  Tindal,  C.  J.,  told  the  jury  that 
^Hhe  taking  of  money  here  intended  is  certainly  a  corrupt  and  dishonest  taking 
under  false  pretences ;  for  the  word  ^  pretence '  in  itself  implies  that  something  has 
been  done  with  a  false  and  sinister  design.  You  must,  therefore,  be  satisfied  that 
when  the  prisoner  took  the  money,  he  took  it  dishonestly,  with  some  corrupt  motive ; 
for  which  many  grounds  might  be  suggested.  A  person  may  believe  himself  capable 
of  finding  out  the  thief,  and  if  he  obtains  the  money  for  that  purpose,  then  he  is  not 
guilty  of  this  offence.  But  there  are  also  many  instances  in  which  he  would  be 
guilty ;  if,  for  instance,  he  saw  the  thief  take  the  watch,  it  would  be  very  corrupt  in 
him  to  wait  and  take  money  for  helping  the  person  who  had  been  robbed  of  his  pro- 
perty, instead  of  immediately  apprehending  the  thief,  whose  guilty  act  he  had  seen  ; 
or  again,  if  he  had  anything  to  do  with  the  commission  of  the  theft  itself,  it  would 
not  be  otherwise  than  corrupt  to  receive  money  for-  the  restitution  of  the  property. 
The  questions  for  you  are — ^first,  whether  the  watch  was  stolen;  and  secondly, 
whether  the  prisoner  did  take  the  prosecutor's  money  under  a  corrupt  pretence,  and 
not  honestly  meaning  to  detect  the  thief  if  possible.  If  you  think  that  he  had  any 
object  of  a  wicked  nature  at  the  time,  then  you  will  say  that  he  is  guilty ;  but  if  you 
believe  that  he  honestly  meant  to  use  such  means  as  he  could  to  bring  the  offender 
to  justice,  then  your  verdict  must  be  *  not  guilty.'  "(A;) 

Where  an  indictment  alleged  that  the  prisoner  received  certain  money  on  account 
of  helping  the  prosecutor  to  certain  goods  lately  stolen,  the  prisoner  not  then  having 
caused  the  offenders  to  be  apprehended,  it  was  urged  that  the  Act  specified  no  time 
within  which  the  party  was  to  cause  the  offender  to  be  apprehended ;  and  at  any 
rate  he  must  have  a  reasonable  time  so  to  do ;  and  therefore  the  indictment  was  bad ; 
but  Erie,  J.,  overruled  the  objection. (Z) 

As  a  further  means  of  putting  a  stop  to  this  pernicious  traffic  in  stolen  goods,  it 
is  enacted  by  the  24  &  25  Vict.  c.  96,  s.  102,  that ''  whosoever  shall  publicly  adver- 
tise a  reward  for  the  return  of  any  property  whatsoever  which  shall  have  been  stolen 
or  lost,  and  shall  in  such  advertisement  use  any  words  purporting  that  no  rate^^Q 
^questions  will  be  asked,  or  shall  make  use  of  any  words  in  any  public  adver-  ^ 
tisement  purporting  that  a  reward  will  be  given  or  paid  for  any  property  which 
shall  have  been  stolen  or  lost,  without  seizing  or  making  any  inquiry  afler  the  person 
producing  such  property,  or  shall  promise  or  offer  in  any  such  public  advertisement 
to  return  to  any  pawnbroker  or  other  person,  who  may  have  bought  or  advanced 
money  by  way  of  loan  upon  any  property  stolen  or  lost,  the  money  so  paid  or 
advanced,  or  any  other  sum  of  money  or  reward  for  the  return  of  such  property,  or 
shall  print  or  publish  any  such  advertisement,  shall  forfeit  the  sum  of  fifty  pounds 
for  every  such  offence  to  any  person  who  will  sue  for  the  same  by  action  of  debt,  to 
be  recovered,  with  full  costs  of  8uit."(m) 

(0  This  clause  corresponds  with  the  7  &  8  Geo.  4,  c.  29,  s.  58. 

(/)  Keg-  ^-  O'Donnell,  7  Cox  C.  C.  337.     See  this  case,  ante^  p.  163,  as  to  the  larcenj. 
(*)  Reg.  V.  King,  I  Cox  C.  C.  36.  (/)  Reg.  r.  Hicks,  1  Cox  C.  C.  145. 

(m)  This  clause  is  taken  from  the  7^8  Geo.  4,  c.  29,  s.  59 ;  9  Geo.  4,  c.  55,  s.  52 ;  and 
8^9  Vict.  c.  47,  8.  4. 
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*679]  *CH AFTER  THE  THIRTIETH. 

OF  UNLAWFULLY  RECEIVING  OR  HAVING  POSSESSION  OF  PUBLIC  STORES. 

The  several  statutes  relatinp^  to  the  offences  mentioned  in  the  title  to  this  chapter 
will  be  set  forth,  in  the  first  instance,  in  the  ordor  in  which  they  were  passed ;  and 
the  few  decided  cases  which  have  occurred  upon  their  construction  will  be  sabee- 
quently  noticed. 

The  9  &  10  Will.  3,  c.  41,  s.  l,(o)  recites,  "that  notwithstanding  divers  pood 
laws  made  and  enacted  for  the  preventing  of  the  stealing  and  embezzlement  of  his 
Majesty's  stores  of  war,  and  naval  stores,  those  frauds,  thefts,  and  embezzlemeots 
were  frequently  practised,  and  the  convicting  of  such  offenders  was  rendered  difficult 
and  impracticable,  by  reason  that  it  rarely  happened  that  direct  proof  could  be  made 
of  such  oflFenders'  immediate  taking,  embezzling,  or  carrying  away  such  stores  from 
the  places  for  keeping  and  preserving  the  same,  but  only  that  such  goods  were 
marked  with  the  King^s  mark,  and  found  in  the  custody  and  possession  of  the  said 
person  accused  for  stealing  or  embezzling  the  same;''  and  it  then  enacts,  ''that  it 
shall  not  be  lawful  to  or  for  any  person  or  persons  whatsoever  other  than  persons 
authorized  by  contracting  with  his  Majesty's  principal  officers  or  commissioners  of 
the  navy,  ordnance,  or  victualling  office  for  his  Majesty's  use,  to  make  any  stores  of 
war,  or  naval  stores  whatsoever,  with  the  marks  usually  used  to  and  marked  upon 
his  Majesty's  said  warlike  and  naval  or  ord jance  stores ;  that  is  to  say,  any  cordii^ 
of  three  inches  and  upwards,  wrought  with  a  white  thread  laid  the  contrary  way,  or 
any  smaller  cordage,  to  wit,  from  three  inches  downwards,  with  a  twine  in  lieu  of  a 
white  thread,  laid  to  the  contrary  way  as  aforesaid,  or  any  canvas,  wrought  or 
unwronght,  with  a  blue  streak  in  the  middle,  or  any  stores  with  the  broad  arrow, 
by  stnmp,  brand,  or  otherwise,  upon  pain  that  every  such  person  or  persons,  who 
shall  make  such  goods  so  marked  as  aforesaid,  not  being  a  contractor  with  his 
Majesty's  principal  officers  or  commissioners  of  the  navy,  ordnance,  or  victuallers 
for  his  Majesty's  use,  or  employed  by  such  contractor  for  that  purpose  as  aforesaid, 
shall  for  every  such  offence  forfeit  such  goods,  and  the  sum  of  two  hundred  pounds, 
*^Rm  *^JJ®^^®'  ^^^^  costs  of  suit  j"  one  moiety  thereof  to  his  *MajesLy,  and  the 
^  other  moietyto  the  informer,  to  be  recovered  by  action  of  debt,  &o.,  in  any 
court  of  record  at  Westminster. 

By  sec.  2,  ''such  person  or  persons,  in  whose  custody,  possession,  or  keeping  sach 
goods  or  stores  marked  as  aforesaid  shall  be  found,  not  being  employed  as  aforesaid, 
and  such  person  or  persons  who  shall  conceal  such  goods  or  stores  marked  as  afore- 
said, being  indicted  and  convicted  of  such  concealment,  or  of  the  having  such  goods 
found  in  his  custody,  possession,  or  keeping,  shall  forfeit  such  goods,  and  the  sam 
of  two  hundred  pounds,  together  with  the  costs  of  prosecution,  one  moiety  to  bis 
Majesty,  and  the  other  moiety  to  the  informer,  to  be  recovered  as  aforesaid,  and 
shall  also  suffer  imprisonment,  until  payment  and  performance  of  the  said  forfeiture, 
unless  such  person  shall,  upon  his  trial,  produce  a  certificate  under  the  hand  of  three 
or  more  of  his  Majesty's  principal  officers  or  commissioners  of  the  navy,  ordnance, 
or  victuallers,  expressing  the  numbers,  quantities,  or  weights  of  such  goods  as  he  or 
she  shall  then  be  indicted  for,  and  the  occasion  and  reason  of  such  goods  coming  to 
his  or  her  hands  or  possession." 

Sec.  4  provides,  that  the  principal  officers  or  commissioners  of  the  navy,  &c.,  may 
sell  and  'dispose  of  any  of  the  stores  so  marked,  as  they  might  have  done  before; 
and  that  persons  buying  such  stores -of  the  principal  officers,  &c.,  or  by  their  order, 
may  keep  the  same  without  incurring  any  penalty,  upon  producing  a  certificate  or 
certificates  under  the  hand  and  seal  of  three  or  more  of  the  said  principal  officers, 
&c.,  that  they  bought  such  goods  from  them,  or  from  persons  who  did  buy  the  said 
stores  from  the  said  principal  officers,  &c.,  at  any  time  before  such  stores  were  found 

(a)  Made  a  public  Act  by  1  Geo.  1,  s.  2,  c.  25,  s.  14.  The  25  &  26  Vict.  c.  64,  a.  4,  re- 
peals secB.  1,  2,  4,  5  and  8  of  this  Act  as  to  England,  but  '<  only  as  to  Her  Majesty's  oaTal 
and  TictaalUng  stores,"  and  the  27  &  28  Vict.  c.  91,  s.  4,  repeals  the  25  k  26  VicL  c.  64. 
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in  their  cu8tody.(6)  By  sec.  8,  the  Act  shall  not  hinder  any  of  the  principal  officers, 
&c.,  or  any  chief  commander  of  any  of  his  Majesty's  ships  at  sea,  to  lend  any  stores 
to  any  merchant  ship  or  vessel  in  distress,  or  otherwise,  as  might  lawfully  be  done 
before  the  Act:  in  case  the  goods  so  lent  be  restored  with  all^^ossible  conveniency, 
and  provided  the  persons  borrowing  have  such  certificate  as  before  mentioned,  which 
the  said  principal  officers,  &c.,  or  commander-in  chief  are  required  to  give  to  the 
party  borrowing,  (c) 

The  9  Geo.  1,  c.  8,  s.  3,  recites  the  provisions  of  the  9  &  10  Will.  3,  c.  41,  s.  2, 
and  that  it  was  necessary  to  give  power  to  mitigate  the  penalties  therein  mentioned, 
and  to  explain  and  amend  the  Act;  and  then  enacts,  ''that  if  any  person  or  persons 
shall  be  lawfully  convicted  of  having  in  his,  her,  or  their  custody  any  timber,  thick 
stuff,  or  plank,  marked  with  the  broad  arrow,  by  stamp,  brand,  or  otherwise,  or  of 
concealing  any  timber,  thick  stuff,  or  pi  nk  so  marked,  every  such  person  so  offending 
shall  suffer,  forfeit,  and  pay  as  for  having,  keeping,  or  concealing  any  ^other  r^cep-i 
warlike,  naval,  or  ordnance  stores  contrary  to  the  said  Act."(^) 

By  sec.  4,  it  shall  be  lawful  *'  for  any  judge,  justice,  or  justices,  before  whom  any 
offender  or  offenders  shall  be  convicted  of  any  of  the  crimes  or  offences  before  re- 
cited, enacted,  or  mentioned  in  this  Act,  to  mitigate  the  penalty  for  the  same,  as  he 
or  they  shall  see  cause,  and  to  commit  the  offender  or  offenders,  so  convicted,  to  the 
common  gaol  of  the  county  or  place  where  the  offence  shall  be  committed,  there  to 
remain  without  bail  or  mainprize,  until  payment  be  made  of  the  penalty  and  for- 
feiture imposed  by  this  or  the  said  former  Act,  or  mitigated  as  aforesaid,  or  to 
punish  such  offender  or  offenders  corporally,  by  causing  him,  her,  or  them  to  be 
publicly  whipped,(e)  or  committed  to  some  public  workhouse,  there  to  be  kept  to 
hard  labor  for  the  space  of  six  months  or  a  less  time,  as  to  such  judge,  justice,  or 
jastices  in  his  or  their  discretion  shall  seem  meet;  anything  in  the  said  recited  Act 
or  in  any  other  Act  to  the  contrary  notwithstanding." 

By  sec.  5,  where  any  dispute  shall  arise  between  the  persons  on  whose  informa- 
tions on  oath  persons  offending  in  the  premises,  or  against  the  said  former  Act, 
shall  be  prosecuted  or  convicted,  touching  the  right  to  the  forfeitures  or  penalties, 
the  judge  or  justice  before  whom  the  offender  shall  be  convicted  shall  examine  and 
finally  determine  the  matter. 

The  17  Geo.  2,  c.  40,  s.  10,  recites,  the  9  &  10  Will.  3,  c.  41,  and  the  9  Geo.  1, 
c.  8,-  ss.  3, 4,  5,  and  that  doubts  had  arisen  touchiAg  the  method  of  trial  and  punish- 
ment of  offenders  against  those  Acts,  whether  they  might  be  indicted  and  tried  for 
the  offences,  and  whether  any  judge,  justice  of  assize,  or  justices  of  the  peace  at 
sessions  might  hear,  try,  and  determine  the  same,  and  on  conviction  set  such  fine, 
or  mitigate  the  same  and  the  forfeitures,  &c.,  or  whether  such  offenders,  in  order 
for  recovering  the  said  forfeitures,  &c.,  could  only  be  proceeded  against  by  action  of 
debt,  bill,  &c.,  in  a  court  of  record  at  Westminster ;  and  then  declares  and  enacts, 
"that  it  shall  and  may  be  lawful  to  and  for  any  judge,  justice,  or  justices  at  the 
assiies,  or  justices  of  the  peace  at  the  general  quarter  sessions  to  be  holden  for  any 
county,  city,  borough  or  town  corporate,  to  hear,  try,  and  determine  by  indictment 
or  otherwise,  all  or  any  the  crimes  or  offences  mentioned  in  the  said  recited  Act ; 
and  that  the  said  judge,  justice,  or  justices  of  assize,  or  justices  of  peace  as  aforesaid, 
before  whom  such  offender  or  offenders  shall  be  indicted  or  tried,  and  convicted  of 
all  or  any  the  crimes  or  offences  in  the  said  recited  Acts  mentioned,  may  impose 
any  fine,  not  exceeding  the  sum  of  two  hundred  pounds,  on  such  offender  or 

{b^  Ab  to  the  form  of  the  certificate  the  section  further  enacts,  "  in  which  certificate  or 
certificates  the  quantities  of  such  stores  shall  be  expressed,  and  the  time  when  alid  where 
bought  of  the  said  commissioners."  And  it  empowers  the  commissioners  or  any  three  of 
them,  from  time  to  time,  to  give  certificates  to  persons  who  shall  desire  the  same,  and 
shall  have  bought  any  of  the  said  stores,  within  thirty  days  after  the  sale  and  delivery  of 
the  stores. 

(c)  The  1  Geo.  1,  st.  2,  c.  25,  here  introduced  in  the  second  edition  i^  repealed  by  the 
2  Will.  4,  c.  40,  8.  35,  except  so  much  as  continues  the  11  Will.  3,  c.  7,  and  5  Anne,  c.  34. 
C.  S.  G. 

{d)  The  25  k  26  Vict.  c.  64,  repeals  sees.  3,  4  and  5  of  this  Act  as  to  England,  but  "  only 
as  to  Her  Majesty's  naval  and  victualling  stores.'^ 

(e)  The  whipping  of  females  is  abolished  by  the  1  Geo.  4,  o.  57,  s.  2. 
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offeDders  (one  moiety  to  be  paid  to  bis  Majesty,  and  the  other  moiety  to  the  in- 
former) ;  and  may  mitigate  the  said  penalty  and  forfeitures  inflicted  by  the  said 
recited  Acts  or  either  of  them,  and  to  commit  the  offender  or  offenders  bo  con- 
victed and  fined,  to  the  common  gaol  of  the  county  or  place  where  the  offence  shall 
*5A21  ^^  committed,  there  to  remain  without  bail  or  *niainprize,  until  payment  be 
■^  made  of  the  penalty  and  forfeitures  imposed  by  this  or  the  said  former  ActK, 
or  mitigated  as  aforesaid  :  or  in  lieu  thereof,  to  punish  such  offender  or  offenders  in 
the  premises  corporally,  by  causing  him,  her,(ce)  or  them  to  be  publicly  whipped, 
and  committed  to  some  house  of  correction  or  public  workhouse,  there  to  be  kept  to 
hard  labor  for  the  space  of  three  months  or  less  time,  as  to  such  judge,  justice,  or 
justices  of  assize  or  justices  of  the  peace  shall  in  his  or  or  their  discretion  seem 
meet."(/) 

The  39  &  40  Geo.  3,  c.  89,  recites  the  22  Car.  2,  c.  5,(^)  9  &  10  Will.  3,  c.  41, 
8.  2,  9  Geo.  1,  c.  8,  ss.  3,  4,  and  17  Geo.  2,  c.  40,  s.  10,  and  that  it  was  become  > 
necessary  to  make  some  further  and  more  effectual  provision  for  preventing  the 
wicked  practices  of  the  stealers,  embezzlers,  and  receivers  of  his  Majesty's  warlike 
and  naval,  ordnance,  and  victualling  stores ;  and  then  enacts,  *^  that  every  person  or 
persons  (such  person  or  persons  not  being  a  contractor  or  contractors,  or  employed 
as  in  the  said  recited  Act,  9  &  10  Will  3,  c.  41,  is  mentioned)  who  shall  willingly 
or  knowingly  sell  or  deliver,  or  cause  or  procure  to  be  sold  or  delivered  to  any 
person  or  persons  whomsoever,  or  who  shall  willingly  or  knowingly  receive  or  have 
in  his,  her,  or  their  custody,  possession,  or  keeping,  any  stores  of  war,  or  naval,  ord- 
nance, or  victualling  stores,  or  any  goods  whatsoever,  marked  as  in  the  said  recited 
Acts  are  expressed,  or  any  canvass  marked  either  with  a  blue  streak  in  the  middle, 
or  with  a  blue  streak  in  a  serpentine  form,  or  any  bewper,  otherwise  called  baiitin, 
wrought  with  one  or  more  streaks  of  raised  t'lpe  (the  said  stores  of  war,  or  naval, 
ordnance,  or  victualling  stores  or  goods  above  mentioned,  or  any  of  them,  being  in 
a  raw  or  unconverted  state,  or  being  new  or  not  more  than  one-third  worn),  and 
such  person  or  persons  who  shall  conceal  such  stores  or  goods,  or  any  of  them, 
marked  as  aforesaid,  shall  be  deemed  receivers  of  stolen  goods,  knowing  them  to 
have  been  stolen,  and  shall,  on  being  convicted  thereof  in  due  form  of  law,  be  trans- 
ported beyond  the  seas  for  the  term  of  fourteen  years,  in  like  manner  as  other  re- 
ceivers of  stolen  goods  are  directed  to  be  transported  by  the  laws  and  statutes  of  this 
realm,(A)  unless  such  person  or  persons  shall,  upon  his,  her,  or  their  trial,  produce  a 
certificate  under  the  hands  of  three  or  more  of  his  Majesty's  principal  officers,  or  com- 
missioners of  the  navy,  ordnance,  or  victualling,  expressing  the  numbers,  quantities,  or 
weights  of  such  stores  or  goods  as  he,  she,  or  they  shall  then  be  indicted  for,  and 
the  occasion  and  reason  of  such  stores  or  goods  coming  to  his,  her,  or  their  hands  or 

possession."  (0 

By  sec.  2,  "  such  person  or  persons  (not  being  a  contractor  or  contractors,  or  em- 
♦fift^l  P^^y®^  ^  aforesaid)  in  whose  custody,  possession,  *or  keeping  any  of  the 
-■  said  stores  called  canvass,  marked  with  a  blue  streak  in  a  serpentine  form, 
or  bewper,  or  otherwise  called  buntin,  wrought  as  above  mentioned,  shall  be  fonnd 
(such  canvass  or  bewper,  otherwise  called  buntin,  not  being  charged  to  be  new,  or 
not  more  than  one>third  worn),  and  all  and  every  person  and  persons  who  shall  he 
convicted  of  any  offence  contrary  to  so  much  of  the  said  recited  Act  of  the  9  &  10 
Will.  3,  c.  41,  as  relates  to  the  making  or  the  having  in  possession  or  concealing 
any  of  his  Majesty's  warlike  or  naval  or  ordnance  stores,  marked  as  therein  speci- 
fied, shall,  besides  forfeiting  such  stores,  and  the  sum  of  two  hundred  pounds,  to- 
gether with  costs  of  suit  as  therein  mentioned,  be  corporally  punished  by  pillory ,(/) 

(ee)  The  whipping  of  females  is  abolished  by  the  1  Geo.  4,  c.  57,  s.  2. 

(/)  The  25  A  26  Vict.  c.  64,  s.  4,  repeals  sec.  10  of  the  17  Geo.  2,  c.  40,  as  to  EogUaii, 
but  *^  oaly  as  to  Her  Majesty's  naval  and  victualling  stores." 

{g)  Now  repealed  by  the  7  4  8  Geo,  4,  c.  27. 

(A)  Penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five  years, 
by  the  20  k  21  Vict.  c.  3,  and  27  &  28  Vict.  c.  47,  ante,  vol.  1,  p.  4;  or  two  years  imprison- 
ment, with  or  without  hard  labor,  by  the  9  &  10  Vict.  c.  24,  s.  1,  Ibid.  p.  3. 

(t)  This  Act  is  wholly  repealed  by  the  26  k  26  Vict.  c.  64,  s.  4,  as  to  England,  but  "only 
as  to  Her  Majesty's  naval  and  victualling  stores." 

(j )  The  pillory  is  kiow  abolished  by  the  56  Geo.  3,  c.  138,  and  1  Vict.  c.  23. 
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vhippiDg,(A;)  and  imprison  men  t,  or  by  any  or  either  of  the  said  ways  and  means, 
iQ  such  manner,  and  for  such  space  ol  time,  as  to  the  judge  or  justices  before  whom 
such  offender  or  offenders  shall  be  convicted  shall  seem  meet,  anything  in  the  said 
last-mentioned  Act,  or  in  the  before-recited  Acts  of  9  Geo.  1,  c.  8,  and  17  Geo.  2, 
c  40,  to  the  contrary  thereof,  in  anywise  notwithstanding :  provided  always,  that  it 
shall  and  may  be  lawful  to  and  for  such  judge  or  justices  to  mitigate  the  said 
penalty  of  two  hundred  pounds,  as  he  or  they  shall  see  cause." 

Sec.  3.  Nothing  in  this  Act,  or  in  the  9  &  10  Will.  3,  c.  41,  contained,  shall  ex- 
tend to  exempt  from  the  operation  of  this  Act,  or  the  said  recited  Act  respectively, 
^'  any  person  or  persons  being  a  contractor  or  contractors  or  employed  as  in  the  said 
last-mentioned  Act  is  mentioned,  except  only  so  far  as  concerns  stores  or  goods 
marked  as  aforesaid,  which  shall  be  bond  fide  provided,  made  up,  or  manufactured 
by  such  person  or  persons,  or  by  their  order,  and  which  shall  not  have  been  before 
delivered  into  his  Majesty's  store,  unless,  having  been  so  delivered,  they  shall  have 
been  sold  or  returned  to  Huch  person  or  persons  by  the  commissioners  of  his  Majesty's 
navy,  ordnance,  or  victualling  respectively." 

8ec.  4.  *^  If  any  person  or  persons  shall  wilfully  and  fraudulently  destroy,  beat 
out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wholly  or  in  part,  any  of  the 
marks  in  the  said  Act  of  the  9  &  10  Will.  3,  c.  41,  or  in  this  Act  mentioned,  or  any 
other  mark  whatsoever,  denoting  the  property  of  his  Majesty,  his  heirs  or  succes- 
sors, in  or  to  any  warlike,  or  naval,  ordnance,  or  victualling  stores,  or  cause,  procure, 
euiploy,  or  direct  any  other  person  or  persons  so  to  do,  for  the  purpose  of  conceal- 
ing his  Majesty's  property  in  such  stores,  such  person  or  persons  shall  be  deemed 
guilty  of  felony,  and  shall,  on  being  convicted  thereof,  be  transported  to  parts  be- 
yt>nd  the  seas  for  the  term  of  fourteen (/)  years,  in  like  manner  as  other  felons  are 
directed  to  be  transported  by  the  laws  and  statutes  of  this  realm." 

Sec.  5.  '*  If  any  person  or  persons  who  shall  hereafter  be  convicted  of  any  offence 
contrary  to  this  Act,  for  which  he  shall  not  have  been  transported  beyond  the  seas, 
or  contrary  to  the  said  recited  Act  of  9  &  10  Will.  c.  41,  shall  be  guilty  of  a  second 
offence,  ^either  contrary  to  that  Act  or  to  this  present  Act,  which  would  not  rin^oA 
otherwise,  as  the  first  offence,  subject  him,  her,  or  them  to  transportation,  ^ 
and  shall  be  thereof  legally  convicted,  such  person  or  persons  shall,  by  judgment  of 
the  court  wherein  he,  she,  or  they  shall  be  so  convicted,  be  transported  to  parts  be- 
yond the  seas  for  the  term  of  fourteen(2!?)  years,  in  like  manner  as  other  offenders 
may  be  transported  by  the  laws  and  statutes  of  this  realm  now  in  force." 

Sec.  6.  "  If  any  person  or  persons  transported  in  pursuance  of  this  Act  shall 
return  into  any  part  of  Great  Britain  or  Ireland  before  the  end  or  expiration  of  the 
term  for  which  he  or  she  shall  have  been  so  transported,  every  such  person  or  per- 
sons so  returning  shall  suffer  as  felons,  and  shall  have  execution  awarded  against 
him,  her,  or  them,  as  persons  attainted  of  felony,  without  benefit  of  clergy." 

By  sec.  7,  "^  it  shall  and  may  be  lawful  to  and  for  the  court  before  whom  any 
offender  or  offenders  shall  be  indicted  and  convicted  of  all  or  any  of  the  crimes  or 
offences  hereinbefore  mentioned  to  be  punishable  with  transportation,  to  mitigate  or 
commute  such  punishment,  by  causing  the  offender  or  offenders  to  be  set  on  the 
pillory,(m)  publicly  whipt,(n)  fined,  or  imprisoned,  or  by  all  or  any  one  or  more  of 
the  said  ways  and  means,  as  such  court  in  its  discretion  shall  think  fit ;  one  moiety 
of  which  fine  (if  any  imposed)  shall  be  to  his  Majesty,  &c.,  and  the  other  moiety 
thereof  to  the  informer,  and  also  to  order  such  offender  or  offenders  to  be  imprisoned 
until  such  fine  be  paid." 

Sec.  1 1 .  Any  commissioner  of  the  navy,  ordnance,  or  victuallings  for  .the  time 
being  (who  is  authorieed  for  these  purposes  to  act  as  a  justice  of  peace  for  the 

(k)  See  note  («),  <m^«,  p.  581. 

\i)  Penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five  years, 
by  the  20  &  21  Vict.  c.  3,  8.  1,  anU^  vol.  1,  p.  4,  and  27  k  28  Vict.  c.  47,  s.  2;  or  two 
years  imprisonment,  with  or  without  hard  labor,  by  the  9  &  10  Vict.  c.  24,  s.  1,  ante^  vol. 
1,  p.  3. 

(//)  Id.  Ibid.  (m)  See  note  (/}  antt^  p.  583. 

\n)  See  note  (f),  ante,  p.  581. 
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county,  &c.)  (o)  or  any  justice  of  peace  may,  upon  the  oath  of  a  credible  person 
ihat  there  is  reason  to  suspect  that  any  stores,  &c.,  are  concealed,  by  warrant  under 
hand  and  seal  cause  the  place  to  be  searched  in  the  day  time,  by  a  peace  officer, 
and  in  case  any  stores,  &c.,  marked  as  mentioned  either  in  this  Act  or  the  9  &  10 
Will.  3,  c.  41,  shall  be  found,  cause  the  same  and  the  offenders  to  be  brought  before 
them,  and  commit,  bind  over,  or  otherwise  deal  with  such  offenders  according  to 
law :  and  it  then  enacts,  ^^  that  in  case  upon  any  such  search,  or  upon  any  seizure 
whatsoever  of  stores  or  goods,  marked  as  aforesaid,  any  naval,  ordnance,  or  victual- 
ling stores,  not  so  marked  as  aforesaid,  shall  be  found,  which  may  reasonably  be 
suspected  to  belong  to  his  Majesty,  the  party  or  parties  in  whose  possession  or  keep- 
ing the  same  shall  be  found  shall  be  required  to  give  to  the  commissioner  or  justice 
of  the  peace  respectively,  before  whom  the  said  stores  or  goods  shall  and  may  be 
brought,  an  account  to  the  satisfaction  of  such  commissioner  or  justice,  that  the 
same  were  not  embezzled  or  stolen  from  any  of  his  Majesty's  ships  or  vessels, 
'''ysirds,  storehouses,  or  other  places,  or  that  if  the  same  were  embezzled  or 
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stolen,  the  same   had  come  to  the  possession  of  the  said  party  or  parties 


honestly,  and  without  any  knowledge  or  suspicion  that  the  same  had  been  embezzled 
or  stolen ;  on  failure  whereof  by  a  reasonable  time,  to  be  set  by  such  commissioner 
or  justice  of  the  peace,  the  said  stores  or  goods  shall  thereupon  become  forfeited, 
and  such  party  or  parties  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor." 

Sec.  12  authorizes  persons  deputed  by  the  principal  officers,  or  commissioners  of 
the  navy,  &c.,  to  search  and  detiin  any  barge,  boat,  or  other  crafl,  reasonably  sus- 
pected to  contain  any  stores,  &c.,  embezzled  or  unlawfully  pn^cured ;  and  apprehend 
the  persons  reasonably  suspected  of  having,  or  conveying  them  in  such  barge,  &c., 
and  convey  them,  together  with  the  stores,  &c.,  before  a  commissioner  or  justice  of 
peace,  who  are  to  commit,  bind  over,  or  otherwise  deal  with  such  persons  accordiDg 
to  law,  in  respect  of  the  marked  stores,  &c. ;  and  in  respect  of  the  stores,  &c.,  not 
marked,  but  nevertheless  reasonably  suspected  to  be  the  property  of  his  Majesty,  the 
persons  on  whom  they  are  found  are  to  be  required  to  give  an  account,  to  the  satisfac- 
tion of  the  commissioner  or  justice,  that  they  were  not  embezzled,  or  if  embezzled  bad 
come  to  their  possession  honestly,  and  without  knowledge  or  suspicion  that  they  had 
been  embezzled ;  on  failure  whereof  by  a  reasonable  time  to  be  set,  as  thereinbefore 
mentioned,  such  stores,  &c.,  are  to  become  forfeited,  and  the  person  apprehended  to 
be  adjudged  guilty  of  a  misdemeanor,  and  the  barge,  boat,  &c.,  are  to  be  forfeited. 
Sec.  13  gives  power  to  persons  so  deputed,  and  also  to  any  peace  officer,  to  apprehend 
persons  having  any  stores,  &c.,  though  not  in  any  barge,  boat,  or  other  cratl,  and 
authorizes  similar  proceedings  in  such  cases. 

Sec.  16.  Every  person  adjudged  guilty  of  any  of  the  afore^id  misdemeanors, 
before  any  commissioner  or  justice  of  peace,  shall,  for  every  such  misdemeanor,  for- 
feit for  the  first  offence  the  sum  of  forty  shillings,  for  the  second  offence  the  sum  of 
five  pounds,  and  for  the  third  and  every  subsequent  offence  the  sum  of  ten  pounds, 
over  and  above  the  other  forfeitures  thereinbefore  mentioned.  And  it  further  pro- 
vides for  the  levying  and  disposal  of  the  forfeitures. 

Sec.  17.  Every  adjudication  in  any  of  the  said  misdemeanors  is  to  be  certified  by 
the  commissioner  or  justice  making  it  to  the  next  general  or  quarter  sessions  of  the 
peace,  to  be  filed  and  entered  amoncst  the  records  of  the  session :  and  such  convic- 
tion is  not  to  be  set  yide  or  quashed  for  want  of  form,  nor  be  removed  by  cerfiorart\ 
advocation,  or  suspension  into  any  other  court,  but  shall  be  deemed  to  be  final  to  all 
intents  and  purposes  whatsoever. 

Powers  are  then  given  to  the  commissioners  of  the  navy,  ordnance,  and  victual- 
ling, and  to  justices  of  peace  out  of  sessions,  to  hear  and  determine  offences  in  a 
summary  way,  in  cases  where  the  stores  found  are  of  a  value  not  exceeding  twenty 
shillings,  and  punish  the  offender  by  fine,  &c.  And  an  appeal  is  given  to  the  quarter 
sessions  from  such  convictions. 

ncRoo-t       Sec.  24.  "  Nothing  hereinbefore  contained,  which  gives  to  any  *commis- 
^  sioner  or  justice  of  the  peace,  power  or  authority  to  hear  and  determine 

(o)  And  see  also  as  to  the  authority  of  the  treasurer,  &c.,  or  any  commisjioner  of  the 
navy  for  the  time  being,  to  act  as  a  justice  of  the  peace,  9  Qeo.  3,  c.  30,  6.  5. 
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offences  in  a  summary  way,  shall  extend  or  be  deemed,  construed,  or  taken  to 
extend,  to  prevent  the  party  or  parties  accused  of  selling  or  delivering,  or  of 
having  in  his,  her,  or  their  custody,  possession,  or  keeping,  or  of  receiving  or 
concealing  any  of  the  stores,  marked  as  above  mentioned,  under  the  value  of 
twenty  shillings,  from  being  prosecuted  as  receivers  of  stolen  goods  under  this 
Act,  or  for  unlawfully  having  the  same  in  his,  her,  or  their  custody,  or  conceal- 
ing the  same  under  the  said  recited  Acts  of  the  9  &  10  Will.  3,  c.  41,  9  Geo. 
1 ,  c.  8,  or  17  Geo.  2,  c.  40,  in  any  court  of  record,  oyer  and  terminer,  or  other- 
wise, as  they  might  have  been  if  no  such  power  or  authority  had  been  given ; 
or  to  take  away  from  any  person  or  court  whatsoever  any  power,  right,  jurisdiction, 
pre-eminence,  or  authority,  which  he  or  they  or  any  of  them  ought  lawfully  to  have 
had  and  enjoyed  for  the  hearing  and  determining  of  such  offences,  in  case  no  such 
power  or  authority  to  hear  and  determine  the  same  in  a  summary  way  had  been 
given ;  so  as  that  the  same  person  shall  not  be  punished  twice  for  the  same  offence." 

By  sees.  25,  26,  the  commissioners  of  the  navy,  ordnance,  or  victualling,  mny  sell 
and  dispose  of  marked  stores,  as  before  the  making  of  the  Act;  and  persons  buying 
them  of  the  commissioners  may  keep  them  without  incurring  any  penalty,  upon  pro- 
ducing a  certificate  under  the  hand  and  seal  of  three  or  more  of  the  commissioners, 
that  they  bought  the  stores  from  them,  or  a  certificate  from  such  persons  as  shall 
appear  to  have  bought  the  stores  from  the  commissioners,  that  such  stores  were 
stores  or  part  of  stores  bought  of  the  commissioners.  In  these  certificates  the  quan- 
tities of  the  stores  are  to  be  expressed,  and  the  time  when  and  where  bought  of  the 
commissioners :  and  the  commissioners,  or  any  three  of  them,  and  also  the  persons 
afterwards  seUing  the  stores,  are  directed,  from  time  to  time,  to  give  such  certific  ites 
to  the  buyers  desiring  the  same,  within  thirty  days  after  the  sale  and  delivery  And 
provision  is  made  for  the  punishment,  by  forfeiture  of  £200,  &c.,  of  persons  giving 
or  publishing  any  false  certi6cate.(p) 

The  52  Geo.  3,  c.  12,  recites  the  22  Car.  2,  c.  b,(q)  and  also  the  9  &  10  Will.  3, 
c.  41,  9  Geo.  1,  c.  8,  17  Geo.  2,  c.  40,  and  39  &  40  Geo.  3,  c.  89;  and  enacts,  that 
all  those  Acts,  so  far  as  they  severally  relate  to  his  Majesty's  naval,  ordnance,  and 
victualling  stores,  therein  respectively  mentioned,  shall  extend  to  Ireland ;  but  pro- 
vides that  no  summary  proceedings  shall  be  had  there  before  a  justice  of  the  peace, 
without  the  consent  in  writing  of  the  naval  store-keeper  for  the  time  being,  at  any 
port  in  Ireland. 

The  54  Geo.  3,  e.  60,  extends  the  provisions  of  the  9  &  10  Will.  3,  c.  41,  and 
39  &  40  Geo.  3,  c.  89,  in  respect  to  the  making,  selling,  delivering,  receiving,  having 
in  possession,  and  concealing,  cordage  wrought  either  with  a  white  thread  laid  the 
contrary  way,  or  with  a  twine  laid  to  the  contrary  way,  mentioned  in  those  Acts,  to 
cordage  wrought  with  one  or  more  worsted  threads.(r) 

♦The  55  Geo.  8,  c.  127,  repeals  the  53  Geo.  3,  c.  126,  and  recites  the  9  t^cqt 
&  10  Will.  3,  c.  41,  9  Geo.  1,  c.  8,  17  Geo.  2,  c.  40,  and  39  &  40  Geo.  3,  c.  •-  ^^* 
89,  and  enacts,  that  those  statutes,  ^'so  far  as  the  same  severally  relate  to  his 
Majesty's  naval,  ordnance  and  victualling  stores  therein  respectively  mentioned,  and 
all  the  pains,  penalties,  forfeitures,  regulations,  restrictions,  powers,  provisions, 
clauses,  matters,  and  things  therein  respectively  contained,  relating  to  his  Majesty's 
naval,  ordnance  and  victualling  stores  therein  respectively  mentioned,  shall  extend 
and  be  construed  to  extend  to  all  public  stores  whatsoever  under  the  care,  superin- 
tendence, or  control  of  any  officer  or  person  in  the  service  of  his  Majesty,  his  heirs 
or  suecessors,  or  employed  in  any  public  department  or  office,  either  marked  with 
the  marks  or  any  of  them  in  the  said  recited  Acts  or  any  of  them  specified,  or  with 
the  broad  arrow,  and  the  letters  B>.  0.,  or  with  a  crown  and  the  broad  arrow,  or  with  his 
Majesty's  arms,  or  with  the  letters  G.  H.,  to  denote  the  property  of  his  Majesty,  his 
heirs  or  successors  therein,  and  to  all  and  every  person  :ind  persons  not  authorised 

{p)  By  sec.  29  the  statute  is  to  extend  to  Scotlaad ;  and  several  auhsequent  sections 
direct  the  coarse  of  proceedings  in  that  country. 

{q)  Ante,  p.  582. 

(r)  This  Act  is  wholly  repealed  by  the  25  k  26  Vict.  c.  64,  s.  4,  as  to  England,  bat  "only 
as  to  Her  Majesty's  naTal  and  victQalling  stores." 
VOL.  II. — 29 
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by  the  proper  officer  or  officers,  person  or  persons  in  hia  Majesty's  senrice,  in  that 
behalf  so  to  do,  using  any  such  marks,  or  making  any  goods  marked  with  such 
marks,  or  any  of  them,  and  to  all  and  every  persim  and  persons  in  whose  custody, 
possession,  or  keeping,  any  such  public  stores  so  marked  as  aiforesaid  shall  be  found, 
or  who  shall  willingly  or  knowingly  receive  or  have  in  his,  her,  or  their  custody, 
possession,  or  keeping,  or  who  shall  conceal  any  such  public  stores  so  marked  as 
aforesaid,  unless  such  person  or  persons  shall  upon  his,  her,  or  their  trial,  produce  a 
certificate  or  certificates  under  the  hand  or  hands  of  the  proper  officer  or  officers, 
person  or  persons  in  his  Majesty's  service  authorized  to  grant  the  same,  of  such  and 
the  like  nature  as  the  certificate  in  the  said  recited  Acts  of  the  9  &  10  Will.  3,  c. 
41,  and  39  &  40  Geo,  3,  c.  89,  mentioned ;  and  to  all  and  every  person  and  perEons 
who  shall  wilfully  and  fraudulently  destroy,  beat  out,  take  out,  cut  out,  deface, 
obliterate,  or  erase  wholly  or  in  part  any  of  the  said  marks,  or  cause,  procure, 
employ,  or  direct  any  other  person  or  persons  so  to  do,  for  the  purpose  of  oonceallng 
the  property  of  his  Majesty,  his  heirs  or  successors  therein,  as  fully  and  effi*ctually, 
to  all  intents  and  purposes,  as  if  the  same  several  pains,  penalties,  forfeitures,  regu- 
lations, restrictions,  powers,  provisions,  clauses,  matters,  and  things,  in  the  said 
several  Acts  contained,  so  far  as  the  same  severally  relate  to  his  Majesty's  naval 
ordnance,  and  victualling  stores,  and  the  punishment  of  persons  offending  in  manner 
therein  mentioned,  wore  herein  and  hereby  severally  repeated  and  re-enacted  in 
respect  to  all  other  public  stores  whatsoever.''^) 

By  the  Naval  and  Victualling  Stores  Act,  1862  (26  &  26  Vict.  c.  64),  many  of 
the  preceding  enactments  were  repealed  as  pointed  out  in  the  notes  to  them ;  but 
only  as  to  England,  and  not  as  to  Scotland  or  Ireland,  and  *'  only  as  to  Her  Majesty's 
^.  00-1  naval  and  victualling  stores  ',*  so  that  the  preceding  enactments  "^still  remain 
^  in  force  as  to  all  other  stores  in  England,  and  are  altogether  unrepealed  as 
to  Scotland  and  Ireland. 

The  27  &  28  Vict.  c.  91,  "An  Act  for  the  more  effectual  protection  of  Her 
Majesty's  naval  and  victualling  stores,"  and  which,  by  sec.  1,  may  be  cited  as  the 
Naval  and  Victualling  Stores  Act,  1864,  repeals  by  sec.  4,  the  NavaJ  and  Victualling 
Stores  Act,  1862,  but  this  "  repeal  or  anything  in  this  Act  shall  not  apply  to  or  in 
respect  of  any  offence,  act,  or  thing  committed  or  done  before  the  passing  of  this 
Act"  (29th  of  July,  1864). 

By  sec.  2,  ^*  the  Act  shall  not  extend  to  Scotland  or  Ireland." 

By  sec.  3,  "In  this  Act — 

"  The  term  *  tlie  Admiralty'  means  the  Lord  High  Admiral  of  the  United 
Kingdom,  or  the  commissioners  for  executing  the  office  of  Lord  High  Adminl. 

<*  The  term  *  dealer  in  marine  stores'  means  a  person  bound  to  conform  to  the 
regulations  of  the  Merchant  Shipping  Act,  1854,  sec.  480. 

^'The  term  ^dealer  in  old  metals*  has  the  same  meaning  as  in  the  Old  Metal 
Dealers  Act,  1861. 

^^ The  teim  ^ in  Her  Majesty's  service*  when  applied  to  persons,  applies  also  to 
persons  in  the  employment  of  the  admiralty. 

''  The  term  ^  stores*  includes  any  single  store  or  article."(<) 

Sec.  5.  "  The  marks  described  in  the  schedule  to  this  Act  may  be  applied  in  or 
on  Her  Majesty's  naval  and  victualling  stores  to  denote  Her  Majesty's  property  in 
stores  so  marked. 

^^  It  shall  be  lawfal  for  the  admiralty,  their  contractors,  officers,  and  workmen,  to 
apply  the  said  marks  or  any  of  them  in  or  on  any  such  stores  as  are  described  in 
the  said  schedule. 

^^  If  any  person,  without  lawAil  authority  (proof  of  which  authority  shall  lie  on 
tjie  party  accused),  applies  any  of  the  said  marks  in  or  on  any  such  stores,  he  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor." 

The  schedule  is  as  follows : — 

(<)  This  Act  is  wholly  repealed  by  the  25  &  26  Vict.  c.  65, 8.  4,  as  to  England,  but  "only 
as  to  Her  Majesty's  naval  and  victual  ling  stores.'' 
(t)  The  Act  does  not  extend  to  Scotland  or  Ireland. 
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Marks  appropriated  for  Her  Majestj/i  Use  in  or  on  Naval  and  Victualling  Stores. 


Stores. 


Marks. 


Hempen  cordage  and  wire  rope  - 


Canvass,  fearnought,  hammocks,  and  sea- 
men's bag^. 
Bantin       -.----- 
Candles     ------- 

Timber,  metal,  and  other  stores  not  before 
enumerated. 


White,  black,  or  colored  worsted  threads 
laid  up  with  the  yarns  and  the  wire  re- 
spectively. 

A  blue  line  iu  a  serpentine  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each  wickj  or 

wicks  of  red  cotton. 
The  broad  arrow. 


Sec.  6.  ^^  If  any  person,  with  intent  to  conceal  Her  Majesty's  property  r^ceoq 
in  any  navy  or  victualling  stores,  takes  out,  destroys,*  or  obliterates  wholly  *- 
or  in  part,  any  such  mark  as  aforesaid,  he  shall  be  guilty  of  felony,  and  shall  be 
liable,  in  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  four  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Sec.  7.  ''If  any  person,  without  lawful  authority  (proof  of  which  authority  shall 
lie  on  the  paity  accused),  receives,  possesses,  keeps,  sells,  or  delivers  any  naval  or 
victualling  stores  bearing  any  such  mark  as  aforesaid,  knowing  them  to  bear  such 
mark,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  one  year,  with  or  without  l)ard  labor.'' 

Sec.  8.  "  Where  the  person  charged  with  such  a  misdemeanor  as  last  aforesaid 
was  at  the  time  at  which  the  offence  is  charged  to  have  been  committed  a  dealer  in 
marine  stores,  or  a  dealer  in  old  metals,  or  in  Uer  Majesty's  service,  knowledge  on 
bis  part  that  the  stores  to  which  the  charge  relates  bore  such  mark  as  aforesaid  shall 
be  presumed  until  the  contrary  is  shown." 

Sec.  9.  ''Any  person  charged  with  such  a  misdemeanor  as  last  aforesaid  in  relation 
to  stores  the  value  of  which  does  not  exceed  five  pounds,  shall  be  liable  on  summaiy 
conviction  before  a  justice  of  the  peace  to  a  penalty  not  exceeding  twenty  pounds, 
or,  in  the  discretion  of  the  justice,  to  be  imprisoned  for  any  term  not  exceeding  six 
months,  with  or  without  hard  labor." 

Sec.  10.  ''  P]very  conviction  of  a  dealer  in  old  metals  for  any  offence  in  this  Act 
expressed  to  be  a  felony  or  misdemeanor  shall,  for  the  purposes  of  registration  and 
its  consequences  under  the  Old  Metal  Dealers  Act,  1861,  be  equivalent  to  a  conviction 
under  that  Act." 

Sec.  11.  "in  order  to  prevent  a  failure  of  justice  in  some  oases  by  reason  of  tbe 
difficulty  of  proving  knowledge  of  the  fact  that  stores  bore  such  a  mark  as  afore- 
said— 

'^  If  any  naval  or  victualling  stores  bearing  any  such  mark  are  found  in  the  pos- 
session of  any  person  nft  being  a  dealer  in  marine  stores  or  a  dealer  in  old  metals, 
and  not  being  in  Her  Majesty'^  service,  and  such  person,  when  taken  or  sumuioned 
before  a  justice  of  the  peace,  does  not  satisfy  the  justice  that  he  came  by  the  stores 
so  found  lawfully,  he  shall  be  liable,  on  conviction  by  the  justice,  to  a  penalty  not 
exceeding  five  pounds ;  and  if  any  such  person  satisfies  the  justice  that  he  came  by 
the  stores  so  found  lawfully,  the  justice,  at  his  discretion,  as  the  evidence  given  and 
the  circumstances  of  the  case  require,  may  summon  before  him  every  person  through 
whose  hands  such  stores  appear  to  have  passed,  and  if  any  such  person  as  last  afore- 
said who  has  had  possession  thereof  does  not  satisfy  the  justice  that  he  came  by 
the  same  lawfully,  he  shall  be  liable,  on  conviction  by  the  juntice,  to  a  penalty  not 
exceeding  five  pounds." 

Sec.  12.  ''  For  the  purposes  of  this  Act,  stores  shall  be  deemed  to  be  in  the  pos- 
session or  keeping  of  any  person  if  he  knowingly  has  them  in  the  actual  possession 
or  keeping  of  any  other  person,  or  in  any  house,  building,  lodging,  apartment,  field 
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or  place,  open  or  inclosed,  whether  occupied  by  himself  or  not,  and  whether  the 
♦ROAT   *8»nnG  ^^  so  had  for  his  own   use  or  benefit  or  for  the  use  or  benefit  of 
^^"J  another." 

Sec.  13.  ^'  It  shall  not  be  lawful  for  any  person,  without  permission  in  writing 
from  the  admiralty,  or  from  some  person  authorized  by  the  admiralty  in  that  behalf, 
to  creep,  sweep,  dredge,  or  otherwise  search  for  stores  in  the  sea  or  any  tidal  water 
within  one  hundred  yards  from  any  vessel  belonging  to  Her  Majesty  or  in  Her 
Majesty's  service,  or  from  any  mooring  place  or  anchoring  place  appropriated  to  such 
vessels,  or  from  any  moorings  belonging  to  Her  Majesty,  or  from  any  of  Her 
Majesty *s  wharves,  or  dock,  victualling,  or  Pteam  factory  yards. 

^'  If  any  person  acts  in  contravention  of  this  provision,  he  shall  be  liable,  on 
gummary  conviction  before  a  justice  of  the  peace,  t^)  a  penalty  not  excet^ding  five 
pounds,  or  to  be  imprisoned  for  any  term  not  exceeding  three  months^  with  or 
without  hard  labor." 

Sec.  14.  "The  following  sections  of  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  Her  Majesty  (chapter  ninety-six),  *  to  consolidate  and 
amend  the  statute  law  of  England  and  Ireland  relating  to  larceny  and  other  similar 
oflfences,'  shall  be  incorporated  with  this  Act.  and  shall  for  the  purposes  of  this  Act 
be  read  as  if  they  were  here  re-enacted,  namely,  sections  ninety-eight  to  one  hundred, 
one  hundred  and  three,  one  hundred  and  five,  one  hundred  and  seven  to  one  hundred 
and  thirteen,  and  one  hundred  and  fifteen  to  one  hundred  and  twenty-one,  all 
inclusive;  and  for  this  purpose  the  expression  Hhis  Act,'  when  used  in  the  said 
incorporated  sections,  shall  be  taken  to  include  the  present  Act." 

Sec.  15.  "  It  shall  not  be  competent  for  any  person,  other  than  the  adminilty, 
to  institute  or  carry  on  under  this  Act  any  pntsecution  or  proceeding  for  any 
offence." 

Sec.  16.  "Notwithstanding  anything  in  any  Act  relating  to  municipal  corporations 
or  to  the  metropolitan  police  furce  or  in  any  other  Act,  any  pecuniary  penalty  or 
other  money  recovered  under  this  Act  shall  be  paid  or  applied  as  the  admiralty 
direct." 

Sec.  17.  "  Nothing  in  this  Act  shall  prevent  any  person  from  being  indicted 
under  this  Act  or  otherwise  for  any  indictable  offence  made  punishable  on  summary 
conviction  by  this  Act,  or  prevent  any  person  from  being  liable  under  any  other  Act 
or  otherwise  to  any  other  or  higher  penalty  or  punishment  than  is  pn)vided  for  any 
offence  by  thb  Act,  so  that  no  person  be  punished  twice  for  the  same  offence." 

Upon  the  construction  of  the  former  statutes  it  was  observed  that  the  King? 
mark  denoted  the  original  ownership,  and  that  the  onus  prnhamh'  was  thrown  upon 
the  party  having  public  stores  in  his  possession,  to  account  satisfactorily  for  diat 
possession  according  to  the  regulations  prescribed.  But  though  the  bare  fact  of 
possession  ordinarily  concludes  the  party,  it  is  open  to  explanation ;  and  the  pi^ 
sumption  arising  from  it  may  be  rebutted  by  circumstances.(M) 
*RQn  ■^^*®  principle  was  acted  upon  by  Foster,  J,,  in  a  case  where  a  *widow 
-*  woman  was  indicted  on  the  9  &  10  Will.  3,  c.  41,  for  having  in  her  custody 
divers  pieces  of  canvass  marked  with  his  Majesty's  mark  in  the  manner  described 
in  the  Act,  she  not  being  a  person  employed  by  the  commissioners  of  the  navy  to 
make  the  same  for  his  Majesty's  use.  The  canvass  was  produced  at  the  trial  marked 
as  charged  in  the  indictment,  and  was  proved  to  be  pf  that  sort  which  ia  commonlj 
made  for  the  use  of  the  navy,  and  to  have  been  found  in  the  defendant's  custody. 
The  defendant  did  not  attempt  to  show  that  she  was  within  the  exception  of  the 
Act,  as  being  a  person  employed  to  make  canvass  for  the  use  of  the  navy ;  nor  did 
she  offer  to  produce  any  certificate  from  any  officer  of  the  crown  touching  the  occa- 
gion  and  reason  of  such  canvass  coming  into  her  possession.  Her  defence  was  that 
when  there  happened  to  be  in  his  Majesty's  stores  a  considerable  quantity  of  old 
sails,  no  longer  fit  for  that  use,  it  had  been  customary  for  the  person  intrusted  with 
the  stores  to  make  a  public  sale  of  them  in  lota,  larger  or  smaller,  as  best  suited  the 
purpose  of  the  buyers ;  and  that  the  canvass  produced  in  evidence,  which  happened 
to  have  been  made  up  long  since,  some  for  table  linen  and  some  for  sheeting,  had 

(tt)  2  East  P.  G.  c.  16,  s.  153,  p.  765. 
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been  in  common  use  in  the  defendant's  family  a  considerable  time  before  her  hus- 
band's death,  and  upon  his  death  came  to  the  defendant ;  and  had  been  used  in  the 
same  public  manner  by  her  to  the  time  of  the  prosecution.  This  evidence  was 
opposed  by  the  counsel  for  the  crown,  who  insisted  that,  as  the  Act  allows  of  but 
one  excuse,  the  defendant,  unless  she  can  avail  herself  of  that,  cannot  resort  to 
any  other :  and  they  asked  why,  if  the  canvass  was  rejilly  bought  of  the  commis- 
sioners, or  of  persons  acting  under  them  (which  is  the  only  excuse  pointed  out  by 
.  the  statute),  no  certificate  of  that  matter  was  taken  at  the  time  of  the  purchase, 
since  the  fourth  section  of  the  Act  admits  of  that  excuse,  and  the  second  section 
admits  of  no  other.  But  Foster,  J.,  was  of  opinion  that  though  the  clause  of  the 
statute,  which  directs  the  sale  of  these  things,  had  not  pointed  out  any  other  way 
for  indemnifying  the  buyer  than  the  certificate,  and  though  the  second  section 
seemed  to  exclude  any  other  excuse  for  those  in  whose  custody  they  should  be 
found,  yet  still,  the  circumstances  attending  every  case,  which  might  seem  to  fall 
within  the  Act,  ought  to  be  taken  into  consideration ;  otherwise  a  law  cal<sulated 
for  wise  purposes  might,  by  too  rigid  a  construction  of  it,  be  made  a  handmaid  to 
oppression.  He  observed  that  there  was  no  room  to  say  that  this  canvass  came  into 
the  possession  of  the  defendant  by  any  act  of  her  own ;  that  it  was  brought  into 
family  use  in  the  lifetime  of  her  husband,  and  it  continued  so  to  the  time  of  his 
death ;  and  by  act  of  law  it  came  to  her.  That  things  of  this  kind  had  been  fre- 
quently exposed  to  public  sale;-  and  though  the  Act  pointed  out  an  expedient  for 
the  indemnity  of  the  buyers,  yet,  probably,  few  buyers,  especially  where  small 
quantities  had  been  purchased  in  one  sale,  had  used  the  caution  suggested  to  them 
by  the  Act.  And  that  if  the  defendant's  husband  really  bought  this  linen  at  a 
public  sale,  but  neglected  to  take  a  certificate,  or  did  not  preserve  it,  it  would  be 
contrary  to  natural  justice,  afler  such  a  length  of  time,  to  punish  her  for  this  neg- 
lect. He,  therefore,  thought  the  evidence  given  by  the  *derendant  proper  to  r*&Qo 
be  left  to  the  jury ;  and  directed  them  that  if,  upon  the  whole  of  the  evidence,  ^ 
they  were  of  opinion  that  the  defendant  came  to  the  possession  of  the  linen  without 
any  fraud  or  misbehavior  on  her  part,  they  should  acquit  her ;  and  she  was  ac- 
quitted (») 

In  a  subsequent  case  of  an  information  upon  the  9  &  10  Will  3,  c.  41,  and  17 
Geo.  2,  c.  40,  s.  10,  it  was  contended  by  the  counsel  for  the  prosecution  that  the 
only  mode  by  which  the  defendant,  against  whom  a  possession  of  the  stores  was 
proved,  could  discharge  himself,  was  by  producing  the  navy -board  certificate  granted 
at  the  time  of  the  sale,  as  that  was  ihe  only  evidence  of  the  legal  possession  of 
them.  But  Lord  Kenyon,  C.  J.,  said  that,  though  it  was  clear  that  iu  prosecutions 
under  the  statutes  in  question  it  was  sufficient  for  the  crown  to  prove  the  finding 
of  the  stores,  with  the  King's  mark,  in  the  defendant's  possession,  to  call  upon  him 
to  account  for  that  possession,  and  the  manner  of  his  coming  by  them,  so  as  to 
throw  the  onus  upon  the  defendant  of  proving  that  he  had  legally  become  possessed 
of  them ;  yet  that  it  could  not  bear  a  question,  but  that  the  defendant  had  other 
means  of  showing  that  he  had  lawfully  become  possessed  of  them  than  by  the  pro- 
duction of  the  certificate  from  the  navy- board  ;  as,  for  example,  he  might  show  that 
he  had  bought  them  from  another  person  who  was  in  the  practice  of  buying  stores 
at  the  navy  sale;  and  who  therefore,  might  fairly  be  presumed  to  have  had  the 
regular  certificate,  but  who,  when  he  sold  part  to  the  defendant,  could  not,  consist- 
ently with  his  own  safety,  part  with  the  certificate  he  had  obtained,  of  his  having 
been  the  purchaser  of  the  whole  lot  yw)  And  his  Lordship,  after  alluding  to  the 
case  in  which  this  doctrine  had  been  holden  by  Foster,  J.  (whom  he  spoke  of  as 
one  of  the  best  crown  lawyers  that  had  ever  sat  iu  Westminster  Hall),  said  that  if 
the  defendant  could  show  either  a  navy  certificate,  or  prove  the  purchase  of  the 
stores  mentioned  in  the  information  from  any  person  who  might  be  presumed  to 
have  been  possessed  of  the  proper  certificate,  from  the  circumstance  of  such  person 
having  frequently  been  a  purchaser  at  such  sales,  he  was  of  opinion  that  it  was  such 

(o)  Anon.,  eor.  Foster,  J.,  on  the  Western  circuit:  Post.  439. 

(10)  At  this  time,  by  the  statute  39  k  40  Geo.  3,  c.  89,  s.  25,  a  buyer  is  protected  by  pro- 
dacing  a  certificate  from  such  person  as  shall  appear  to  have  bought  the  stores  from  the 
commissioners,  anttj  p.  582. 
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evidence  as  ought  to  induce  the  jury  to  find  the  defendant  not  guilty.     And  the 
defendant,  accordingly,  gave  Buch  evidence,  and  was  acquitted. (a;) 

A  count  charged  the  prisoner  with  having  in  his  possession  a  piece  of  canvass, 
several  blocks,  copper  sheathing,  and  a  number  of  nails  and  other  old  metal  articles 
of  small  value,  marked  in  the  manner  described  in  the  Act.  The  prisoner  was  a 
marine  store  dealer  in  a  large  way  of  business,  and  the  articles  were  found  in 
various  parts  of  his  shop  and  warehouse  mixed  up  with  a  number  of  other  articles, 
which  did  not  appear  ever  to  have  had  a  government  mark,  or  to  have  belonged  to 
the  government.  The  piece  of  copper  sheathing,  worth  2<.  6^.,  had  come  to  the 
^ceqqn  warehouse  doubled  ^up  in  the  middle  of  a  bundle  of  rope-yarn  and  other 
-^  matters,  called  shakings,  from  a  person  who  had  sent  the  bundle  for  sale. 
The  prisoner  was  not  present  when  the  bundle  was  opened,  and  his  foreman  stated 
that  he  believed  the  prisoner  had  never  seen  it.  For  the  prisoner  evidence  was 
given  that  in  governTnent  sales,  both  by  the  admiralty  and  the  ordnance,  nails  and 
other  pieces  of  metal  of  small  value,  and  blocks,  such  as  those  in  question,  were  fre- 
quently sold,  mixed  up  with  other  articles,  and  without  any  certificate  being  given 
by  the  commissioners,  and  some  evidence  was  given  that  the  canvass  was  sold,  with 
other  articles  from  Woolwich  dockyard,  to  one  Ledger,  and  by  him  sold  to  the  pri- 
soner. On  the  £ale  to  Ledger  a  certificate  had  been  given,  not  under  the  hands  and 
seals  of  three  commissioners  of  the  navy,  as  required  by  the  9  &  10  Will.  ?5,  c.  41, 
s.  4,  but  signed  by  Sir  J.  Brewer,  superintendent  of  Woolwich  dockyard ;  but 
Ledger  had  not  given  any  certificate  to  the  prisoner.  Some  of  the  small  metal  arti- 
cles were  shown  to  have  been  bought  by  the  prisoner  at  a  sale  under  the  authority 
of  the  Board  of  Ordnance,  and  a  certificate  was  produced  for  them,  signed  by  R. 
By  ham,  secretary  to  that  board,  but  not  under  the  hands  and  seals  of  the  officers 
required  by  the  Act.  Coltman,  J.,  told  the  jury  that  "a  man  is  not  criminally 
responsible  for  the  acts  of  his  servants,  and  if  his  servants  improperly  receive  into 
his  warehouse  articles  marked  with  the  broad  arrow,  without  his  knowledge,  he  is 
not  re8ponsible.(y)  If  the  prisoner  himself  purchased  any  of  these  articles,  to  which 
the  certificates  do  not  apply,  knowing  them  to  be  marked  with  the  broad  arrow,  then 
he  is  liable  to  be  convicted,  but  not  otherwise.  Unless  the  goods  were  on  his  prem- 
ises with  his  knowledge,  they  were  not  in  his  possession  at  all.  The  account  given 
of  the  sheathing,  if  true,  illustrates  what  I  say,  that  it  is  not  everything  found  upon 
the  prisoner's  premises  which  can  be  said  to  be  in  his  possession.  With  regard  to 
the  two  certificat'Cs,  although  they  are  not  strictly  in  conformity  with  the  Act,  the 
government  ought  not  to  dispute  their  validity.  If  they  apply  to  any  part  of  these 
stores,  so  far  as  they  apply,  they  justify  the  possession  of  the  prisoner,  and  you 
ou^ht  not  to  be  asked  for  a  conviction  in  spite  of  them.  With  regard  to  the  other 
articles  the  question  is,  had  the  prisoner  possession  of  them,  that  is,  was  he  aware  of 
them  ?  If  you  think  that  it  is  not  proved  that  he  knew  they  were  there,  or  that  it 
is  not  proved  that  he  knew  that  they  were  marked  with  the  broad  arrow,  it  wiP  he 
your  duty  to  acquit  him."(«)  So  where  the  prisoner  was  indicted  for  unlawfully 
having  in  possession  certain  naval  stores  marked  with  the  broad  arrow,  it  appeared 
that  the  prisoner  assisted  his  father  in  carrying  on  an  extensive  business  as  a  metal 
merchant,  and  two  casks  were  traced  by  the  police  to  the  warehouse  of  the  prisoner, 
and  a  few  minutes  after  the  delivery  the  police  entered  and  found  the  casks  in  the 
passage  unopened.  They  asked  the  prisoner  where  he  obtained  the  casks  from,  and 
3^-Q.,  he  said  from  Mr.  Warren  of  Portsea;  on  being  opened  they  were  *found  to 
-*  contain  a  quantity  of  naval  stores  marked  with  the  broad  arrow.  On  the 
desk  in  the  counting-house  was  found  a  bill  for  the  carriage  of  the  two  casks  from 
Portsea,  made  out  to  Mr.  H.  Cohen.  On  the  police  officers  requesting  to  be  allowed 
to  search  the  premistrs,  the  prisoner  refused,  and  great  resistance  was  made,  and  the 
oJSicers  were  ejected  by  the  prisoner's  workmen.  It  was  urged  that  the  mere  deposit 
of  the  casks  for  a  few  minutes  in  the  passage  of  the  prisoner's  warehouse  was  no 

(z)  Rex  V.  Banks,  1  Esp.  R.  145. 

(y)  But  sec  Rex  n.  Dixon,  3  M.  &  S.  11,  and  other  cases,  ante,  vol.  I,  p.  170,  as  to  the 
criminal  responsibility  of  a  master  for  acts  of  his  servant  done  in  the  course  of  his  master's 
business  and  for  bis  benefit. 

(a)  Reg.  V.  Wilmett,  3  Cox  C.  C.  281. 
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proof  of  possession  by  hiro ;  but  even  if  it  were  otherwise,  there  was  no  evidence 
whatever  that  he  knew  what  the  casks  contained.  It  might  be  that  the  moment  he 
had  seen  the  broad  arrow  marked  on  tho  metal,  he  would  at  once  have  rejected  it : 
and  the  preceding  case  was  cited.  Watson,  B.,  ^'  I  am  of  opinion  that  it  is  neces- 
sary, in  order  to  convict  a  person  under  this  statute  of  having  naval  stores  marked 
with  the  broad  arrow  in  his  possession,  to  show  not  only  that  he  had  them  in  his 
possession,  bat  that  he  also  knew  the  nature  of  the  articles,  and  that  they  were 
marked  with  the  broad  arrow.  The  statute  is  no  doubt  couched  in  very  general 
terms  fit  does  not  state  in  so  m&nj  words  that  he  must  have  them  in  his  possession 
"  knowingly,'*  but  that  must  be  the  true  meaning  of  the  statute.  The  word  posses- 
sion imports  knowledge  of  that  which  is  possessed.  As  to  the  question  of  possession, 
if  it  were  necessary  in  this  case,  I  should  leave  it  to  the  jury  to  decide  it,  with  the 
observation  that,  although  the  casks  were  brought  to  the  prisoner's  premises,  there 
was  no  evidence  of  the  terms  on  which  they  were  sent,  nor  was  any  time  given  for 
examination,  or  for  exercising  any  discretion  as  to  returning  or  rejecting  them."(a) 
Hill,  J. :  *^  It  is  no  offence  under  the  second  section  of  this  statute,  unless  the  person 
charged  had  possession  of  the  goods,  knowing  them  to  be  marked  with  the  broad 
arrow ;  this  is  made  clear  by  a  reference  to  the  recital  in  the  first  section.  The  pos- 
session in  the  second  section  is  put  in  exactly  the  same  category  with  the  concealing, 
which  is  a  positive  act  done  by  the  individual,  in  order  to  constitute  the  crime.  In 
my  opinion  it  is  necessary  to  show  that  the  person  sought  to  be  fixed  with  the 
crime,  under  the  second  section,  had  knowledge  that  the  goods  were  marked  with 
the  broad  arrow,  and  if  he  was  ignorant  of  that  fact,  he  is  not  guilty  of  any  offence 
within  the  meaning  of  the  statute.  The  application  of  common  dense  to  the  con- 
stniotion  of  the  statute  shows  that  this  must  be  so.  If  a  couple  of  sacks  of  old  metal 
obtained  from  ships  contained  one  thrmsand  pieces,  and  one  piece  only  boi^  the 
objectionable  mark,  could  it  be  said  that  the  person  to  whom  the  casks  were  sent  wa^ 
guilty  of  any  criminal  offence  before  he  had  opened  the  casks  and  seen  the  metal  ? 
and  yet,  if  this  application  of  the  statute  is  insisted  upon,  the  crown  must  go  the 
whole  length  of  contending  for  that  absurdity.  It  appears  to  me,  therefore,  to  be 
only  applying  plain  common  sense  to  the  construction  of  the  statute,  to  hold  that 
no  offence  is  committed  under  the  second  section,  unless  it  is  shown  that  the  indi- 
vidual in  whose  possession  the  goods  were  knew  that  they  were  marked  with  the 
broad  arrow."  (6) 

*The  prisoner  was  indicted  on  the  9  &  10  Will.  3,  c.  41 ,  s.  2,  for  having  pos-  r+Kqe 
session  of  naval  stores  marked  with  the  broad  arrow :  he  was  an  ironmonger  and  *- 
brazier  at  Plymouth,  and  delivered  on  the  quay  to  the  captain  of  a  coasting  vessel  a  cask 
narked  R.  P.,  to  be  carried  to  Uelston,  and,  on  being  asked  for  better  directions,  he 
gave  to  the  captain  a  piece  of  paper  on  which  was  written  ^^  Richard  Pascoe,  Helston." 
Before  the  vessel  sailed  the  police  seized  the  cask,  which  on  being  opened  was  found 
to  contain  324  lbs.  weight  of  copper  bolts  in  150  pieces.  The  ea^k  was  packed  with 
straw  and  shavings,  and  each  bolt  was  packed  separately  with  straw  and  shavings, 
so  that  the  pieces  could  not  rub  tc^ether  or  make  any  noise.  The  whole  of  the 
metal  had  the  appearance  of  government  stores,  and  of  such  stores  as  are  not  allowed 
to  be  sold  in  the  dockyard.  The  greatest  portion  of  it  had  been  passed  through  the 
fire,  and  round  bolts  had  been  very  nearly  beaten  square.  On  some  of  the  pieces 
the  mark  of  the  broad  arrow  was  visible  in  the  state  in  which  they  were  found ; 
from  others  it  was  necessary  to  clean  off  the  rust  before  it  could  be  seen.  More 
than  50  lbs.  weight  of  the  copper  was  marked  with  the  broad  arrow.  When  the 
prisoner  was  charged  he  said,  '*  Well,  I  did  deliver  the  cask  of  metal ;  but  I  do  not 
think  it  was  marked."  The  prisoner  was  told  that  the  cask  was  packed  in  shavings 
and  straw;  and  he  said,  ^^Yes,  it  is;  I  packed  it  myself.  I  do  that  to  keep  it  from 
knocking  the  head  of  the  cask  out,  as  I  have  had  complaints  before,  as  some  of  the 
casks  on  their  arrival  had  their  heads  out."  The  cask  was  shown  to  the  prisoner^ 
and  he  admitted  he  had  delivered  it  to  the  captain.  He  was  then  shown  the  mark 
of  the  broad  arrow  on  some  of  the  pieces,  and  asked  how  he  became  possessed  of 
the  copper,  and  he  said,  ^^  No ;  he  did  not  know  of  whom  he  had  bought  it." 


{ 


a)  Wataon,  B.,  then  approved  of  the  preceding  ca^e  as  expressly  ia  point. 

b)  Reg.  V.  Cohen,  8  Cox  C.  C.  41. 
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There  was  no  eyidence  given  to  justify  or  account  for  the  prisoner's  pofisession  of 
the  copper.  It  was  urged  that  it  must  be  proved  not  only  that  the  prisoner  had  the 
marked  copper  in  his  possession,  but  that  he  knew  that  it  was  marked  with  the 
broad  arrow.  The  jury  found  that  tlie  prisoner  was  found  in  possession  of  copper 
marked  with  the  broad  arrow;  but  that  they  had  not  sufficient  evidence  before  them 
to  show  that  he  knew  that  the  copper  or  any  part  of  it  was  so  marked,  but  that  he 
had  reasonable  means  of  knowing  that  it  was  so  marked ;  and  thereon  a  verdict  of 
guilty  was  directed ;  but,  on  a  case  reserved,  the  verdict  was  held  to  be  wrong. 
Cockburn,  C.  J.,  ^'Ou  the  case  as  it  is  submitted  to*us  the  verdict  is  wrong.  *There 
was  evidence  for  the  jury  that  the  prisoner  knew  that  the  copper  was  marked,  but 
they  have  not  so  found ;  and  therefore  we  must  consider  the  case  as  if  the  prisoner 
was  ignorant  of  the  fact.  It  has  been  contended  that  mere  possession  constitutes 
the  offence  provided  against  by  the  9  &  10  Will.  3,  c.  41 ;  but  I  am  unable  to  adopt 
that  view..  It  is  a  principle  of  our  law  that  to  constitute  an  oifenoe  there  must  be 
a  guilty  mind ;  and  that  principle  must  be  imported  into  the  statute,  as  has  already 
been  laid  down  in  Reg  v.  Cohen^ic)  although  the  act  itself  does  not  in  terms  make 
a  guilty  mind  necessary  to  the  commission  of  the  offence.  Cases  of  innocent  pos- 
^.q^l  session  might  be  put  in  which  it  would  be  clear  that  the  possessor  had  not 
J  that  *guilty  mind.  The  authorities  which  have  been  cited{ff)  may  be  recon- 
ciled in  this  way :  viz.,  that  it  is  a  fair  presumption,  where  a  man  is  found  in  pos- 
session of  marked  articles,  that  he  knew  them  to  be  marked;  but  that  presumption 
may  be  rebutted  by  the  circumstances  of  the  case.  Here  it  is  manifest,  if  the 
prisoner's  statement  is  to  be  believed,  that  he  was  ignorant  of  the  fact  that  the  copper 
was  marked ;  and  the  ordinary  presumption  is  rebutted.  The  jury  might,  indeed, 
have  come  to  the  opposite  conclusion ;  and  in  my  opinion  they  ought  to  have  done 
so ;  they  have  not  done  so,  but  have  taken  the  prisoner's  statement  as  true.  The 
ease  accordingly  falls  within  the  principle  laid  down  in  Reg  v.  Coheii,  and  the 
prisoner  ought  not  to  have  been  convicted. "(c) 

These  cases  were  decided  before  the  27  &  28  Vict.  c.  91,  sec.  8  of  which  provides 
that,  where  the  prisoner  was  at 'the  time  of  the  offence  a  dealer  in  marine  stores,  or 
a  dealer  in  old  metals,  or  in  Her  Majesty's  service,  knowledge  that  the  stores  bore 
the  mark  shall  be  presumed  until  the  contrary  is  8hown.(/) 

Upon  an  indictment,  which  alleged  that  the  prisoner  unlawfully  had  in  his  pos- 
session, in  the  borough  of  Portsmouth,  certain  naval  stores  marked  with  the  broad 
arrow,  it  appeared  that  the  prisoner  was  a  dealer  in  marine  stores  at  Portsmonth. 
On  the  27th  of  August  several  bags  marked  with  the  letter  M.,  and  directed  to 
"  Mr.  Godson,  Nine  Elms  Station,"  were  brought  by  two  women  to  the  Landport 
station  at  Portsmouth,  and  were  sent  by  train  to  London,  and  arrived  in  the  same 
state  at  the  Nine  Elms  station,  and  were  deposited  in  the  goods  department  there. 
On  the  25th  of  August  Mr.  Godson,  an  officer  of  the  railway  company,  received  a 
letter  in  the  prisoner's  handwriting,  and  signed  by  him,  saying,  ^'  Please  to  deliver 
goods  marked  M.  to  Mr.  Emmanuel."  On  the  1st  September  the  prisoner  went  to 
the  Landport  station,  and  produced  a  letter  from  Mr.  Godson  to  him,  stating  that 
"  there  are  several  bags  lying  at  this  station  (Nine  Elms)  consigned  by  you  to  me, 
and  marked  M.  To  whom  are  they  to  be  delivered  or  forwarded  T*  'J'he  prisoner 
wrote  on  the  back  of  this  letter,  '^Please  telegraph  to  deliver  M.  to  Mr.  Emmanuel." 
The  prisoner  also  showed  the  clerk  another  paper  in  his  handwriting:  ^^To  Mr. 
Godson.  All  the  goods  lying  at  the  station  marked  M.  to  be  delivered  to  Emmanuel 
as  previously  advised."  The  bags  were  opened  at  Nine  Elms,  and  found  to  contain 
a  quantity  of  naval  stores  marked  with  the  broad  arrow.  The  jury  found  the 
prisoner  guilty,  and,  on  a  case  reserved  on  the  question  whether  there  was  any 
evidence  of  the  naval  stores  having  been  found  in  the  custody,  possession,  or  keeping 
of  the  prisoner  within  the  meaning  of  the  9  &  10  Will.  3,  c.  41,  s.  2,  it  was  held 
that  the  conviction  was  right.((/) 

(c)  Supra.  (d)  The  preceding  cases. 

(e)  Reg.  V.  Sleep,  L.  &  C.  44.  (/)  Ante,  p.  589. 

Iff)  Heg.  V.  Sunley,  Bell  G.  C.  145.  There  was  no  argument,  and  no  ground  stated  for 
the  desision.  In  Reg.  v.  Sleep,  supra,  Martin,  B.,  said,  *'  The  stores  were  not  found  in  the 
custody,  possession,  or  keeping  of  the  prisoner  within  the  meaning  of  the  statute.    If  the 
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*The  27  &  28  Vict.  c.  91,  s  12,  as  we  have  deen(A)  tnakeR  the  possession  r*Kq»7 
of  aDj  other  person  the  possession  of  the  prisoner  if  he  knowingly  has  ^ 
them  in  the  actual  possession  of  such  other  person. 

Where  an  indictment  charged  that  one  T.  Cole,  on  the  28th  of  January,  1801, 
unlawfully,  willingly,  and  knowingly  did  receive  and  have  in  his  custody,  possession, 
and  keeping,  certain  naval  stores  of  the  King,  bein^  all  marked  with  the  broad 
arrow,  he  not  being  a  contractor,  &o.,  against  the  statute ;  with  a  second  count, 
charging  him  with  concealing  naval  stores,  &c. ;  and  the  jury  found  the  prisoner 
guilty  on  the  first  count,  but  acquitted  him  on  the  second,  and  said  that  they  did 
not  find  that  he  received  the  stores  afler  the  28th  of  July,  1800,  but  only  that  he 
had  them  in  his  possession  aflcr  that  day ;  the  judgment  was  respited  in  order  to 
take  the  opinion  of  the  judges  upon  the  point  A  majority  of  the  judges  were 
inclined  to  think  that  the  statute  was  to  be  construed  in  the  disjunctive,  and  the 
word  or  (receive  or  have)  not  to  be  taken  as  an/i,  but,  because  of  the  disagreement 
of  some,  and  that  the  case  was  not  likely  to  oocnr  again,  the  prisoner,  on  the  finding 
of  the  jury,  was  recommended  to  mercy.(r) 

It  appears  to  have  been  agreed  that  the  foregoing  case  was  not  within  the  9  &  10 
Will.  3,  c.  41,  because  the  goods  were  not  charged  to  have  been  found  in  the 
prisoner's  po6se68ion.(y) 

In  a  case  upon  the  9  &  10  Will.  3,  c.  41,  s.  2,  an  exception  was  taken  to  the  indict- 
ment, in  arrest  of  judgment  that  no  iifdictipent  lay  because  it  was  a  new  offence, 
and  a  particular  penalty  inflicted  of  forfeiture  of  the  goods  and  £200 ;  but  the 
exception  was  overruled  because  the  forfeiture  accrues  by  the  conviction  on  an  indict- 
ment for  the  offence.  (^) 

Though  the  having  in  possession  new  stores,  or  stores  not  more  than  one-third  worn, 
is  subject  to  transportation  for  fourteen  years,  by  the  39  &  40  Geo.  3,  c.  89,  s.  1,  and 
the  having  in  possession  stores  not  new,  or  more  than  one-third  worn,  is,  by  the 
second  section  of  that  statute,  subjected  to  a  different  punishment,  yet  counts  for 
both  these  offences  may  be  included  in  the  same  indictaient.(Z)  It  is  said  to  have 
been  agreed  that,  although  an  indictment  state  that  the  prisoner,  ^*  then  or  at  any 
time  before,  not  being  a  contractor  with  or  authorissed  by  the  principal  officers  or 
commissioners  of  our  said  lord  the  King,  of  the  navy,  ordnance,  &c.,  for  the  ruceoQ 
use  of  our  said  lord  the  King,  to  make  any  stores  of  war,  &c. ;"  yet,  that  it  ^ 
is  not  incumbent  on  the  prosecutors  to  prove  this  negative  averment,  but  that  the 
defendant  must  show,  if  the  truth  be  so,  that  he  is  within  the  exception  in  the 
Btatute.(m) 

In  one  case,  it  was  held  that  the  informer  was  an  interested  witness,  and  there- 
fore incompetent. (;»)     But,  in  a  subsequent  case,  it  was  held    that  the  objection 

goods  have  been  parted  with,  as  in  this  case,  the  time  has  ceased  for  finding  the  prisoner 
guilty.  Had  I  been  the  judge  I  should  have  directed  an  acquiital.  on  the  ground  that  the 
stores  were  not  in  the  prisoner's  possession."  Crompton,  J.:  "The  statute  requires  that 
the  goods  should  be  found  in  the  possession  of  the  offender;  yet  the  prisoner  might  be 
rightly  convicted  if  the  stores  were  found  in  the  possession  of  some  other  person,  as  for 
instance  hia  servant ;"  and  be  had  some  doubts  on  the  point  on  the  facts  of  the  case. 
Wilies,  J.,  regretted  the  opinion  that  had  been  given,  as  the  point  had  not  been  argued, 
and  said,  '*  I  cannot  concur  in  what  has  V>een  said  on  that  point.  Possession  does  not 
consist  merely  in  manual  detention.  Suppose  I  request  a  bystander  to  hold  anything  for 
me,  it  still  remains  in  my  possession.  So  also  possession  may  be  acquired  or  retained 
over  goods  which  are  in  the  manual  detention  of  a  third  person."  Cockburn,  C.  J.:  ''I 
certainly  nnderstood  that  the  point  as  to  the  possession  was  not  now  to  be  adjudicated 
upon.  As,  however,  an  opinion  has  beeu  expressed  upon  the  point,  lest  I  should  be  held 
by  my  silence  to  concur  in  it,  I  think  it  right  to  say  that  I  hold  a  directly  opposite 
opinion.  The  same  point  was  submitted  to  this  court  two  years  ago,  and  it  was  held  that 
it  was  sufficient  if  possession  could  be  traced  to  the  prisoner,"  t.  «.,  in  Reg.  v,  Sunley. 

(A)  Ante,  p.  589. 

(t)  Cole's  case,  1801,  MS.,  and  2  East  P.  C.  c.  16,  s.  153,  p.  Y6T.  The  date  of  the  stat. 
39  k  40  Geo.  3,  c.  89,  is  the  28th  July,  1800. 

(/ )  Id.  Ibid. 

(k)  Reg.  r.  Harman,  2  Lord  Raym.  1104. 

il)  By  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Johnson,  3  M.  &  S.  550. 
m)  Willis's  case,  1  Hawk.  P.  C.  c.  89,  s.  11. 
(f»)  Rex  V.  Blackman,  1  Esp.  R.  93,  Lord  Kenyon,  C.  J. 
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went  to  the  credit,  not  to  the  competency,  of  the  witness,  and  that  therefore  his 
evidence  was  admissible.(o) 

It  appears  to  have  been  holden  that,  where  a  peace  officer,  in  searching  for  other 
goods,  discovered  naval  stores,  and  in  consequence  of  such  discovery  by  him  an 
information  was  filed  against  the  offender,  such  peace  officer  was  to  be  deemed  the 
informer. (j>)  But  where  a  witness  stated  that,  though  no  information  respecting 
the  stores  in  question  had  been  given  to  the  admiralty  until  the  time  of  the  seizure, 
yet  that  he  made  the  seizure  in  consequence  of  information  given  to  him  by 
another  person  of  the  stores  being  in  the  defendant's  possession,  it  was  ruled  that 
the  witness  was  not  to  be  considered  as  the  informer,  and  that  the  informer  was  the 
person  upon  whose  information  the  seizure  had  been  made,  not  he  who  had  made 
the  seizure  in  consequence  of  such  information. (9) 

With  respect  to  the  power  of  the  court  to  inflict  corporal  punishment,  under  the 
authority  of  the  9  &  10  Will.  3,  c.  41,  s.  2,  9  Geo.  1,  c.  8,  s.  4,  and  17  Geo.  2,  c. 
40,  s.  10,  it  was  contended,  in  a  case  where  the  defendant  had  been  convicted  on  an 
indictment  charging  him  in  one  count  with  concealing  naval  stores,  and  in  another 
with  having  them  in  his  custody,  that  no  such  power  existed  under  either  of  those 
statutes,  where  the  defendant  was  ready  and  offered  to  pay  the  penalty  of  £200; 
but  the  Court  of  King's  Bench  said  it  was  impossible  to  raise  any  serious  doubt 
upon  the  point,  for  that  the  words  of  the  statutes  were  in  the  disjunctive,  enabling 
them  either  to  impose  a  penalty,  or  to  punish'the  offender  corporally.(r)  In  another 
case  where  the  defendant  was  brought  up  for  judgment  for  a  similar  offence,  it  was 
moved  on  the  part  of  the  prosecution,  that  he  should  be  adjudged  to  pay  the  whole 
penalty  of  £200  and  the  costSy  and  submitted  that  the  court  had  the  power  of 
awarding  costs  under  the  words  of  the  9  &  10  Will.  3,  c.  41,  s.  2.  And  the  court 
adjudged  the  defendant  to  pay  the  penalty  of  £200,  together  with  the  costs,  which 
were  taxed  at  £12.(«) 

But  the  39  &  40  Geo.  3,  c.  89,  took  away  the  power  of  the  court  to  sentence  to 
hard  labor,  A  defendant  was  brought  up  for  judgment,  after  conviction  on  the  9  & 
10  Will.  3,  c.  41,  s.  2,  for  unlawfully  having  in  his  possession  the  King's  naval 
i^nqck-t  stores,  marked  with  the  King's  mark,  and  judgment  was  about  to  be  ^pro- 
-^  nounced  that  he  should  be  imprisoned  in  the  house  of  correction  for  the 
county  of  Surrey,  and  there  kept  to  hard  labor  for  three  calendar  months,  and  be 
once  during  that  time  publicly  whipped.  This  would  have  been  warranted  by  the 
17  Geo.  2,  c.  40,  s.  10,  reciting  the  9  &  10  Will.  3,  c.  41,  and  9  Geo  1,  c.  8 ;  but 
a  doubt  occurring  how  far  the  power  of  sentencing  to  hard  labor  was  taken  away  by 
the  39  &  40  Geo.  3,  c.  89,  s.  2,  the  court,  upon  further  consideration,  and  compar- 
ing the  different  provisions  of  these  statutes,  were  of  opinion  that  the  power  nf  sen- 
tencing to  hard  kbor  was  taken  away  by  the  latter  statute,  and  therefore  pronounced 
judgment  that  the  defendant  should  be  imprisoned  in  the  house  of  correction  for  the 
county  of  Surrey  for  three  calendar  months,  and  be  once  during  that  time  publicly 
whipped,  (f) 

The  39  &  40  Geo.  3.  c.  89,  s.  1,  enacts  that  persons  convicted  of  unlawfully 
having  certain  naval  stores  in  possession  shall  be  deemed  receivers  of  stolen  goods, 
and  transported  for  fourteen  years,  as  other  receivers  of  stolen  goods  are  directed  to 
be,  but  empowers  the  court  by  sec.  7  to  commute  the  punishment  by  ordering  the 
offender  to  be  imprisoned,  &c. ;  and  the  Court  of  Queen's  Bench  held  that  the  3  Geo. 
4,  c.  114,  did  not  extend  to  cases  within  the  39  &  40  Geo.  3,  c.  89,  s.  1,  so  as  to 
warrant  a  sentence  of  hard  labor  for  offences  under  it.  •  And  that,  even  assuming 
this  to  have  been  otherwise,  the  3  Geo.  4,  0.  114,  was  repealed  by  the  7  &  8  Geo. 
4,  c.  27,  s.  1,  not  being  so  incorporated  with  the  39  &  40  Geo.  3,  c.  89,  as  to  be 
kept  alive  by  sec.  2  of  the  7  &  8  Geo.  4,  c.  27.,  which  excepts  from  the  repeal 
statutes  relating  to  the  public  stores.(t«) 

(0)  Rex  V.  Cole,  1  Esp.  169,  Lord  Renjron,  C.  J.,  and  see  now  the  6  &  7  Vict.  c.  85,  and 
16  &  17  Vict.  c.  S3j  pottj  vol.  3,  in  Evidence. 

(p)  Rex  V.  Blackman,  1  Esp.  5.  {q)  Rex  v.  Banks,  I  Esp.  R.  145. 

(r)  Rex  V.  Bland,  5  T.  R.  370 ;  2  Leach  595 ;  2  East  P.  G.  c.  16,  s.  148,  p.  760.  And  the 
39  &  40  Geo.  3,  c.  89,  s.  2,  expressly  exacts  as  to  corporal  punishment:  ante,  p.  582. 

(«)  Chappie's  case,  5  T.  R.  371,  note  (a).        {t)  Rex  v.  Bridges,  8  East  53. 

(u)  Reg.  V.  SiWersides,  3  Q.  B.  406  (43  E.  C.  L.  R.). 


CHAP.  XXXI.]  Of  Rbcbiving  Goods  Stolen,  &c.  599 

An  indicttuent  under  the  39  &  40  Geo  3,  c.  89,  s.  1,  alleged  that  the  defendant 
unlawfully  had  in  his  custody  certain  naval  stores,  he  "  not  being  a  contractor  with 
the  principal  officers  or  commissioners  "  of  the  navy,  &c.,  and  the  Court  of  Queen's 
Bench  held  that  the  allegation  of  the  defendant's  not  being  a  contractor  could  refer 
to  no  time  but  the  time  at  which  the  defendant  was  in  possession  of  the  stores,  and 
thereupon  the  indictment  was  good.(i7) 

Upon  the  trial  of  any  indictment  for  any  offence  mentioned  in  this  chapter,  which 
is  capable  of  being  attempted  to  be  committed,  the  jury  may,  under  the  14  &  15 
Vict.  c.  100,  8.  9,(«7)  convict  the  prisoner  of  an  attempt  to  commit  the  same,  and 
thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon 
an  indictment  for  such  attempt. 

The  preceding  position  is  limited  for  this  reason:  There  are  some  offences  which 
may  be  attempted  to  be  committed,  whilst  there  are  others  which  cannot  be  so  at- 
tempted. It  is  obvious  that  wherever  an  offence  consists  in  an  act  that  is  done, 
there  may  be  an  attempt  to  do  that  act,  which  will  be  an  attempt  to  commit  that 
offence.  But  where  an  offence  consists  in  an  omission  to  do  a  thing,  or  in  such  a 
state  of  things  as  may  exist  without  anything  being  done,  it  should  seem  that  there 
can  be  no  attempt  to  ^commit  such  offence.  Thus  if  an  offence  consist  in  r^r^nA 
omitting  or  neglecting  to  turn  the  points  of  a  railway,  it  may  weU  be  doubted  ^ 
whether  there  could  be  an  attempt  to  commit  that  offence.  And  a  very  nice  ques- 
tion might  perhaps  be  raised  on  an  indictment  on  the  9  &  10  Will.  8,  c.  41,  s.  2, 
for  having  possession  of  marked  stores,  where  the  evidence  failed  to  prove  that  the 
stores  actually  came  into  the  prisoner's  possession,  though  an  attempt  to  get  them 
into  his  possession,  as  in  Reg,  v.  Coken,{x)  and  knowledge  of  their  being  marked 
might  be  proved ;  for  in  order  to  oonstitute  the  offence  of  having  possession  of  any- 
thing, it  is  not  necessary  to  prove  any  act  done,(^)  and,  therefore,  it  would  be  open 
to  contend  that  there  could  not  be  an  attempt  to  commit  such  an  offence.  It  is  to 
be  observed,  however,  that  the  27  &  28  Vict.  c.  91,  s.  7,(2)  has  the  words  **  receives, 
pcesesses,"  &c. ;  and  on  a  count  charging  the  receiving  of  stores,  there  seems  no 
reason  to  doubt  that  there  might  be  a  conviction  of  an  attempt  to  receive;  for  re- 
ceivinji:  clearly  includes  an  act  done.  Thus  in  a  case  already  mentioned(a)  where 
the  prisoner  went  to  a  coach-office,  and  endeavored  to  get  possession  of  stolen  fowls 
which  had  come  by  a  coach,  there  seems  no  reason  why  she  might  not  have  been 
convicted  of  an  attempt  to  receive  the  fowls. 
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OF   UNLAWFULLY  RECEIVING   TAOKLE  OR  G00D8  CUT  FROM  OR   LEFT   BT   SHIPS; 
AND   OF  RSCEIVINQ   GOODS   STOLEN   ON   THE  RIYER  THAMES. 

The  1  &  2  €reo.  4,  c.  75,  contained  various  provisions  relating  to  the  unlawfully 
receiving  tackle  or  goods  cut  from  or  lefl  by  ships,  but  this  Act  was  repealed  by 
the  9  ft  10  Vict.  c.  99,  s.  2,  and  this  Act  contained  provisions  by  which  persons,  who, 
with  intent  to  defraud  the  owners,  purchased  or  received  any  boat^  anchor,  cable, 
goods,  or  merchandise  which  had  been  obtained  as  therein  mentioned,  were  made 
guilty  of  receiving  stolen  goods,  and  other  provisions  by  wl)ich  persons  conveying, 
&c.,  any  vessel,  boat,  anchor,  chain,  cable,  or  other  article,  to  any  foreign  port,  and 
there  selling,  &c.,  the  same,  were  made  guilty  of  felony ;  but  this  Act  was  repealed 
by  the  17  k  18  Vict.  0.  120.  The  17  &  18  Vict.  c.  104,  introduces  new  provi- 
sions, (a) 

{v)  Rej^.  V.  SiWersides,  tupra.    See  Rex  v.  Somerton,  7  B.  &  G.  463  (14  B.  G.  L.  R.) ; 
Beg.  V.  Page,  9  G.  &  P.  756  (38  E.  C.  L.  R.) ;  2  M.  G.  G.  R.  219,  anU,  vol.  I,  p.  132. 
(v)  Ante^  vol    1,  p.  1.  (x)  AnU^  p.  594. 

{y)  See  the  cases  collected  in  vol.  1,  pp.  85,  86. 

iz)  Ante,  p.  589.  (a)  Reg.  v.  Whiley,  ante,  p.  565. 

a)  These  provisions  do  not  appear  to  be  equally  extensive  with  those  in  the  repealed 
Act. 
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Sec.  478.  "  Every  person  who  does  any  of  the  following  Acts  (that  is  to  say) : 

"(1.)  Wrongfully  carries  away  or  removes  any  part  of  any  ship  or  boat  stranded 
or  in  danger  of  being  stranded  or  otherwise  in  distress  on  or  near  the  shore  of  any 
sea  or  tidal  water,  or  any  part  of  the. cargo  or  apparel  thereof,  or  any  wreck;  or 

'^(2.)  Endeavors  in  any  way  to  impede  or  hinder  the  saving  of  such  ship,  boat, 
cargo,  apparel,  or  wreck ;  or 

"  (3.)  Secretes  any  wreck,  or  obliterates  or  de&ces  any  marks  thereon ; — 
shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be  subject  to  under 
this  or  any  other  Act  or  law,  for  each  such  offence  incur  a  penalty  not  exceeding 
fifty  pounds ;  and  every  person,  not  being  a  Receiver  or  a  person  hereinbefore 
authorized  to  take  the  command  in  cases  of  ships  being  stranded  or  in  distress,  or 
not  acting  under  the  orders  of  such  Receiver  or  person,  who,  without  the  leave  of 
the  master,  endeavors  to  board  any  such  ship  or  boat  as  aforesaid,  shall  for  each 
offence  incur  a  penalty  not  exceeding  fifty  pounds;  and  it  shall  be  lawful  for  the 
master  of  such  ship  or  boat  to  repel  by  force  any  such  person  so  attempting  to 
board  the  same." 

Sec.  479.  "  If  any  person  takes  into  any  foreign  port  or  place  any  ship  or  boat 
stranded,  derelict,  or  otherwise  in  distress  on  or  near  the  shore  of  the  sea  or  of  any 
tidal  water  situate  within  the  limits  of  the  United  Kingdom,  or  any  part  of  the 
cargo  or  apparel  thereof,  or  anything  belonging  thereto,  or  any  wreck  found  within 
itiOM-t  such  limits  as  aforesaid,  and  there  sells  the  same,  he  shall  be  '''guilty  of 
'^^   felony,  and  be  subject  to  penal  servitude  for  a  term  not  exceeding  four 

The  2  Geo.  3,  c.  28,  which  contained  various  provisions  relative  to  persons  un- 
lawfully receiving  or  having  in  possession  ropes,  materials,  &c.,  of  any  vessel  on  the 
river  Thames,  is  wholly  repealed  by  the  2  &  3  Vict.  c.  47,  s.  24. 

The  39  &  40  Geo.  3,  c.  87,  made  further  provisions  for  the  more  effectual  pre- 
vention of  depredations  on  this  river  and  its  vicinity,  and  recited  that  the  said 
offences  not  being  declared  by  the  2  Geo.  3,  c.  28,  to  be  felony,  the  trial  might  be 
traversed,  and  provided  that  the  parties  indicted  under  the  2  Geo.  3  should  not 
traverse. 

From  this  section  of  the  statute,  it  appears  to  have  been  the  opinion  of  the 
Legislature  that  the  offence  of  receiving,  under  the  former  Act,  2  Geo.  3,  c.  28,  s. 
12,  was  only  a  misdemeapor.  But  a  different  construction  was  put  upon  the  former 
statute,  by  the  Court  of  King's  Bench,  in  a  case  where  a  motion  was  made  to  bail 
a  defendant,  committed  for  receiving  part  of  a  cargo  belonging  to  a  vessel  in  the 
Thames,  knowing  it  to  have  been  stolen.  The  motion  was  opposed  on  the  ground 
that  the  offence  was  a  felony.  And  it  was  argued  that  by  the  3  &  4  W.  &  M.  c.  9, 
s.  4  (now  repealed),  receivers  of  stolen  goods  might  be  prosecuted  as  felons ;  and  by 
the  1  Anne,  st.  2,  c.  9,  s.  2  (also  now  repealed),  might  be  punished  as  for  a  niisde- 
meanor,  where  the  principal  felon  was  not  convicted  ;  that  the  stittuce  under  which 
the  prisoner  stood  committed  must  be  considered  as  in  pan  materid ;  and  that 
although  the  twelfth  section  of  it  did  not,  in  express  words,  declare  that  such 
offenders  should  be  felons,  yet  it  was  evident  they  were  intended  by  the  Legislature 
to  be  so  considered;  for  by. the  fourteenth  section  it  was  enacted,  that  any  person 
stealing,  or  unlawfully  receiving  stolen  goods,  knowing  the  same  to  be  stolen,  should, 
on  discovering  two  other  offenders,  be  entitled  to  a  pardon  for  all  such  fehnien;  and 
the  court  was  of  opinion  that  it  was  a  felony. (c)  And  upon  this  point  it  is  ob- 
served, that  the  statute  seems  only  to  have  made  the  receiving  of  the  goods  under 
such  circumstances  evidence  of  their  having  been  received  by  the  party,  knowing 
them  to  have  been  Bto\en.(d)  But  the  words  of  the  statute  appear  to  be  very  gene- 
ral in  their  expression,  if  in  fact  they  were  intended  only  to  apply  to  the  evidence 
of  a  receiving. 

By  the  2  &  3  Vict.  c.  47,  s.  26,  ^' every  person  who  within  the  metropolitan  police 
district  shall  knowingly  take  in  exchange  from  any  seaman  or  other  person,  not 
being  the  owner  or  master  of  any  vessel,  anything  belonging  to  any  vessel  lying  in 

{b)  See  sec.  520,  arUe^  vol.  1,  p.  964,  as  to  where  the  offence  may  be  tried. 
(e)  Rex  V.  Wyer,  1  Leach  480 ;  2  T.  R.  77 ;  2  East  P.  C.  c.  16,  s.  145,  p.  753. 
(d)  2  East  P.  C.  c.  16,  s.  145,  p.  753. 
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the  mer  Thames  or  in  any  of  the  docks  or  creeks  adjacent  thereto,  or  any  part  of 
the  cargo  of  any  such  vessel,  or  any  stores  or  articles  in  charge  of  the  owner  or 
master  of  any  such  vessel,  shall  he  deemed  guilty  of  a  misdemeanor/' 

By  sec.  27,  ''  every  person  who  shall  unlawfully  cut,  damage,  or  destroy  any  of 
the  ropes,  cables,  cordage,  tackle,  headfasts,  or  other  the  furniture  of  or  belonging 
to  any  ship,  boat,  or  vessel  lying  in  the  river  Thames  or  in  any  of  the  docks  or 
creeks  adjacent  ^thereto,  with  intent  to  steal  or  otherwise  unlawfully  obtain  r^fc^Ao 
the  same  or  any  part  thereof,  shall  be  deemed  guilty  of  a  misdemeanor.  ^ 

By  sec.  28,  ^'  it  shall  be  lawful  for  any  constable  to  take  into  custody  every  person 
who,  for  the  purpose  of  preventing  the  seizure  or  discovery  of  any  materials,  furni- 
ture, stores,  or  merchandise,  belonging  to  or  having  been  part  of  the  cargo  of  any 
ship,  boat,  or  vessel  lying  in  the  river  Thames  or  the  docks  or  creeks  adjacent  thereto, 
or  of  any  other  articles  unlawfully  obtained  from  any  such  ship  or  vessel,  shall 
wilfully  let  fall  or  throw  into  the  river,  or  in  any  other  manner  convey  away  from 
any  ship,  boat,  or  vessel,  wharf,  quay,  or  landing  place,  any  such  article,  or  who 
shall  be  accessory  to  any  such  offence,  and  also  to  seize  and  detain  any  boat  in  which 
such  person  shall  be  found  or  out  of  which  any  article  shall  be  so  let  fall,  thrown, 
or  conveyed  away;  and  every  such  person  shall  be  deemed  guilty  of  a  misdemeanor." 

The  provisions  contained  in  the  24  &  25  Vict.  c.  96,  relating  to  the  plundering 
shipwrecked  vessels,  have  been  already  noticed, (e)  and  the  receiving  property  so 
plundered,  where  the  stealing  of  it  amounts  to  felony,  is  punishable  under  sec.  91 
of  that  Act.(/) 
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OF  CHSATS,  FRAUDS,  FALSE  TOKENS,  AND  FALSE  PRETENCES. 

Where  the  possession  of  goods  was  obtained,  in  the  first  instance,  without  fraud 
upon  a  contract  or  trust,  a  subsequent  dishonest  conversion  of  them,  while  the 
privity  of  contract  continued  undetermined,  was  in  general  formerly  only  a  breach 
of  trust  or  civil  injury,  not  the  subject  of  a  criminal  prosecution. (a)  But  where 
the  party  obtaining  the  goods  has  recourse  to  fraudulent  means  in  the  first  instance, 
and  thereby  succeeds  to  the  extent  of  inducing  the  owner  not  only  to  deliver  the 
possession  of  the  goods  to  him  but  absolutely  to  part  with  the  property  in  them, 
though  such  a  taking  will  not,  as  we  have  seen,  be  considered  as  felonious  and 
amounting  to  larceny,(6)  yet  if  effected  by  means  of  a  false  pretence,  it  will  come 
within  the  24  &  25  Vict.  c.  96,  s.  88,  and  be  punishable  as  a  misdemeanor.  And 
that  statute  provides  that  if,  upon  the  trial  of  any  person  indicted  for  such  misde- 
noeanor,  it  ^all  be  proved  that  he  obtained  the  property  in  question  in  any  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted  of  such  misdemeanor.  There  are  also  other  statutes  which  relate  to 
particular  cheats  and  frauds  therein  specified.  And  besides  the  offences  of  this  kind 
punishable  by  statute,  the  common  law  also  provides  for  the  punishment  of  any 
of  such  cheats  and  frauds  as  may  affect  the  public  welfare.  It  was  decided  that,  in 
order  to  constitute  a  cheat  properly  so  called,  there  must  be  a  prejudice  received, 
both  at  common  law  and  under  the  statutes  (now  repealed)  of  33  Hen.  8,  c.  1,  and 
30  Geo.  2,  0.  24.(c) 

In  treating  of  these  offences  we  may  consider:  I.  Of  cheats  and  frauds  punishable 
at  common  law.  II.  Of  cheats  and  frauds  by  means  of  false  pretences,  within  the 
24  &  25  Vict.  c.  96,  s.  88.  And  III.  Of  some  of  the  cheats  and  frauds  punishable 
by  other  statutes. 

(«)  AfUe^  p.  379.  (/)  Ante^  p.  542. 

\a)  3  lD8t.  107  ;  2  East  P.  G.  c.  16,  a.  113,  p.  693 ;  Ibid.  c.  18,  s.  1,  p.  816.  Bat  see  now 
the  24  k  25  Yict.  c.  96,  8.  3,  antCy  p.  247. 

(b\  AnUy  p.  196,  et  ttq.     And  see  Pear's  case,  2  East  P.  C.  c.  16,  s.  112,  p.  689,  note  (a). 
{e)  Ward's  case,  2  Lord  Raym.  1461 ;  2  Str.  747  ;  2  East  P.  C.  c.  179  s.  7,  p.  860. 
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Sec.  I. — 0/  Cheats  and  Frauds  Punishable  at  Common  Law, 

Those  cheats  which  are  levelled  against  the  pnhlic  justice  of  the  khigdom  are 
*ft0^1  ^^^^^^^^^  ^^  common  law.(rf)*  Judicial  acts  done  without  authority,  in  the 
*  -'  name  of  another,  are  cheats  of  this  *descnption  ;  but  as  they  are  generally 
attended  by  a  false  personating  of  some  one,  they  will  comts  under  consideration  in 
a  subsequent  chapter. (e)  It  may  briefly  be  mentioned  in  this  place,  that  with 
respect  to  a  precedent  of  an  indictment  against  a  married  woman,  for  pretending  to 
bo  a  widow,  and  as  such  executing  a  bail  bond  to  the  sheriff  for  one  arrested  on  a 
bailable  writ,  it  is  observed,  that  perhaps  this  was  considered  as  a  fraud  upon  a 
public  officer,  in  the  course  of  justice.C/)  And  another  case  should  be  noticed, 
where,  upon  an  application  to  the  Court  of  King's  Bench  to  discharge  a  defendant 
who  had  been  holden  to  bail  under  a  judge's  order,  made  upon  an  affidavit  of  debt 
sworn  before  a  magistrate  at  Paris,  the  court  desired  that  the  counsel  would  speak 
upon  the  point,  how  far  the  making,  or  knowingly  using  such  an  affidavit,  if  false, 
was  punish  able.  ((/)  And  after  argument.  Lord  Ellenborongh,  0.  J.,  said,  that  he 
had  not  the  least  doubt  that  any  person  making  use  of  a  iklse  instrument,  in  order 
to  pervert  the  course  of  justice,  was  guilty  of  an  offence  punishable  by  indictment.(A) 
In  a  former  case  it  had  been  holden,  that  a  person  who,  being  committed  to  gaol 
under  an  attachment  for  a  contempt  in  a  civil  cause,  counterfeited  a  pi-etended  dis- 
-charge,  as  from  his  creditor,  to  the  sheriff  and  gaoler,  under  which  he  obtained  bis 
discharge  from  gaol,  was  guilty  of  a  cheat  and  misdemeanor  at  common  law,  in  thus 
affecting  an  interruption  to  public  justice;*  although,  the  attachment  not  being  for 
non-payment  of  money,  the  order  was  in  itself  a  mere  nullity,  and  no  warrant  to  the 
sheriff  for  the  discharge. (t) 

Those  frauds  which  affect  the  crown  and  the  public  at  large  are  also  clearly  the 
subject  of  indictment,  though  they  may  arise  in  the  pourse  of  some  particular  trans- 
action or  contract  with  private  individuals.' 

Amongst  offences  of  this  description  is  the  selling  of  unwholesome  provtsions.{j) 
And  it  is  said,  more  largely,  that  the  giving  of  any  person  unwholesome  victuals, 
not  fit  for  man  to  eat,  lucri^  causd^  or  from  malice  and  deceit,  is  undoubtedly,  in 
itself,  an  indictable  offence.(^) 

(d)  2  East  P.  C.  c.  18,  8.  4,  p.  821.  (e)  Post,  Chap.  0/ Falsely  Personatmg,  j-f. 

(/)  2  East  P.  C.  c.  18,  8.  4,  p.  821,  citing  Rex  ».  Blackburn,  M.  36 ;  Car.  2 ;  Trem.  P.  C. 
101 ;  Cro.  Giro.  Corap.  78. 

{g)  The  authorities  referred  to  for  the  purpose  of  showing  that  it  was  punishable  were 
2  Hawk.  P  C.  c.  22,  ss.  1,  38  and  39  (which  cites  Waterer  v.  Freeman,  Hob.  205,  266); 
Worley  v.  Harrison,  Dy.  249  a,  pi.  84 ;  Hex  v,  Mawbey,  6  T.  R.  619,  636 ;  Rex  v.  Crosslej, 
7  T.  R.  315,  and  2  East  P.  C.  821,  which  cites  the  authorities  mentioned,  anU,  note  (/). 

(A)  Omealy  v.  Newell,  8  East  364,  and  his  Lordship  said  that  the  case  of  the  King  r. 
Mawbey  (ante^  note  (^)),  went  the  whole  length  of  the  proposition. 

(t)  Fawcett's  case,  2  East  P.  C.  c.  19,  s.  7,  p.  862,  and  s.  45,  p.  952.  See  the  case  cited 
more  at  large,  post,  Chap.  Of  Forgery,  s.  2,  upon  the  point  of  the  offence  being  indictable 
as  a  forgery. 

(J)  4  Blac.  Com.  162.  {k)  2  East  P.  G.  c.  18,  s.  4,  p.  822. 

^  As  to  cheats  at  common  law,  see  Gomm.  r.  Moore,  2  Mass.  139;  Gomm.  v.  Warreo,  6 
Mass.  72;  People  v.  Babcock,  7  Johns.  201;  People  v.  Miller,  14  Ibid.  371;  9  Gow.  578; 
People  V.  Johnson,  7  Johns.  204;  Resp.  v.  Powell,  1  Dall.  47;  Resp.  v.  Teeschie,  1  Dall. 
338;  I'eople  v,  Tompkins,  1  Parker  C.  R.  224;  Gomm.  v.  Henry,  10  Harris,  253;  State  t. 
Gorbett,  1  Jones  (Law)  264;  Gomm.  v.  Woodrun,  4  Glarke  207. 

*  The  obtaining  of  a  false  credit,  otherwise  than  by  false  tokens,  and  the  removal  and 
secreting  of  goods  with  intent  to  defraud  creditors,  are  not  indictable  at  cummon  law: 
Hartman  t).  Gomm.,  5  Barr  60.  To  sustain  an  indictment  at  common  law,  for  cheating  bj 
a  false  token,  the  instrument  or  device  by  which  the  cheat  was  effected  must  be  calca- 
latcd  to  deceive  the  public ;  that  is,  it  must  be  the  semblance  of  a  public  and  not  a  private 
instrument :  it  must  be  such  as  affects  or  may  affect  the  public :  State  t>.  Stroll,  1  Rich. 
244.  Defendants  purchased  goods  from  the  prosecutor's  clerk,  and  gave  in  payment  an 
instrument  purporting  to  be  a  five  dollar  bank  note. — the  blanks  of  which  were  filled  np 
except  those  opposite  the  words  '*  Gasbier,"  and  "  President."  In  those  blanks  an  illegi- 
ble scrawl  was  written,  which,  on  careless  inspection  might  have  been  mistaken  for  the 
names  of  those  oflScers.  Defendants  knew  before  they  bad  passed  the  instrument  that  it 
was  worthless;  held,  that  they  were  guilty  at  common  law  of  cheating  by  a  false  token: 
State  V.  Stroll,  1  Rich.  244. 


CHAP.  XXXII.  §  I.]  Of  Cheats  and  Frauds  at  Common  Law.  605 

Where  the  indictment  charged  the  defendant  that  he  knowingly,  wilfully,  deceit- 
fully, and  maliciously,  did  proyide,  furnish,  and  deliver  to  and  for  eight  hundred 
French  prisoners  of  war,  whose  names  were  unknown,  and  heing  under  the  protec- 
tion of  the  King,  conBned  in  a  certain  hospital,  called  Eastwood  hospital,  divers 
large  quantities,  to  wit,  five  hundred  pounds  weight  of  bread,  to  be  eaten  as  food, 
by  the  said  French  prisoners  of  war,  such  bread  being  made  and  baked  in  an 
unwholesome  and  insufficient  manner,  ^and  being  made  of  and  containing  ruccnc 
dirt,  filth,  and  other  pernicious  and  unwholesome  materials  and  ingredients,  ^ 
not  fit  to  be  eaten  by  man  :  and  the  said  defendant  well  knowing  the  said  bread  to 
be  baked  in  an  unwholesome  and  insufficient  manner,  and  to  be  made  of,  and  to  con- 
tain dirt,  filth,  and  other  pernicious  and  unwholesome  materials  and  ingredients,  not 
fit  to  be  eaten  as  aforesaid,  whereby  the  said  prisoners  of  war  did  eat  of  the  said 
bread,  and  thereby  became  distempered  in  their  bodies,  and  injured  and  endangered 
in  their  healths,  to  the  great  damage  of  the  French  prisoners,  &c.(0  And  the 
defendant  having  been  convicted,  it  wajs  objected,  in  arrest  of  judgment,  that  the 
offence  as  laid  was  not  indictable ;  as  it  did  not  appear  that  what  was  done  was  in 
breach  of  any  contract  with  the  public,  or  of  any  moral  or  civil  duty ;  and  the  judg- 
ment was  respited  to  take  the  opinion  of  the  judges  upon  the  point;  when  they  all 
held  the  conviction  right.(m)  In  this  case,  the  defendant  was  a  contractor  with 
government  for  the  supplying  of  provisions  to  some  of  the  French  prisoners,  then  in 
this  country :  but  the  indictment  did  not  state  this  fact;  and  it  is  observed  that  it 
was  not  material  to  state  it  otherwise  than  as  mutter  of  aggravation,  if  such  a  case 
wanted  any ;  as  there  could  be  no  doubt  of  the  offisnce  being  in  itself  the  subject  of 
indictment  upon  the  principles  already  mentioned. (n) 

In  a  more  recent  case  the  indictment  charged  the  defendant,  a  baker,  with  sup- 
plying to  the  Royal  Military  Asylum  at  Chelsea,  as  and  for  good  wholesome  house- 
hold loaves,  divers  loaves  mixed  with  certain  noxious  ingredients,  not  fit  for  the  food 
of  man,  which  he  well  knew  so  to  be  at  the  time  he  so  supplied  them.  It  appeared 
that  many  of  the  loaves  delivered  by  the  defendant  at  the  Military  Asylum  on  a  par- 
ticular day  were  strongly  impregnated  with  cUum,  and  that  there  were  found  in  them 
several  pieces  of  alum  in  its  crystalline  form  as  large  as  horse-beans ;  the  tendency 
of  alum  to  injure  the  health  was  also  proved;  and  a  statute  37  Geo.  3,  c.  98,  s.  21, 
referred  to,  by  which  the  use  of  alum  in  the  making  of  bread  is  prohibited  under  a 
penalty.  On  the  part  of  the  defendant  it  was  proved  that,  though  he  permitted 
alum  to  be  used  to  assist  the  operation  of  the  yeast,  and  to  make  the  loaves  look 
white,  yet,  that  very  great  care  was  employed  in  the  use  of  it ;  that  it  was  first  dis- 
solved, and  then  used  in  such  small  quantities,  and  so  equally  distributed,  as  not  to 
be  capable  of  occasioning  injury ;  and  that  if,  on  any  particular  occasion,  the  loaves 
delivered  at  this  asylum  had  alum  put  into  them  in  a  difierent  manner,  it  was  quite 
contrary  to  the  directions,  and  intentions,  and  wholly  without  the  knowledge  or 
privitj  of  ttie  defendant.  And  it  was  contended  that  these  facts  completely  nega- 
tived the  averment  in  the  indictment  that  the  defendant,  at  the  time  these  loaves 
were  delivered,  well  knew  that  they  were  not  wholesome,  and  they  were  unfit  for  the 
food  of  man :  and  it  was  urged  that  the  defendant  could  not  be  criminally  responsi- 
ble for  the  acts  of  his  servants.  But  by  Lord  EUenborough,  C.  J.,  '^  Whoever  intro- 
duces a  substance  into  bread,  which  may  be  injurious  to  the  ^health  of  those  r^c^nfj 
who  consume  it,  is  indictable,  if  the  substance  be  found  in  the  bread  in  that  '- 
injurious  form,  although,  if  equally  spread  over  the  mass,  it  would  have  done  no 
harm.  If  a  baker  will  introduce  such  a  substance  into  his  bread,  he  must  do  it  at 
his  own  hazard,  and  he  must  take  especial  care  that  the  benefit  he  proposes  to  him- 
self does  not  produce  mischief  to  others.  He  is  engaged  in  an  illegal  act,  and  he 
must  abide  the  consequences.  The  37  Geo.  3,  c.  98,  shows  the  judgment  of  the 
Legislature  with  regard  to  alum,  and  a  medical  gentleman  has  given  evidence  as  to 
its  deleterious  effects.  If  taken  in  very  minute  quantities  it  is  innoxious.  The 
same  may  be  said  of  calomel,  and  even  of  arsenic.     But  would  not  a  baker  be  an- 

(l)  There  were  eight  other  counts  in  the  indictment  charging  the  offence  to  have  been 
done  at  different  times,  and  in  different  prisons. 

(m)  Treere's  case,  1796,  2  East  P.  G.  c.  18,  s.  4,  p.  821. 
(fi)  2  East  P.  G.  c.  18,  s.  4,  p.  822. 
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swerable  for  selling  bread  having  these  substances  mixed  with  it  in  a  dangerous 
form,  although  he  intended  they  should  be  so  equally  subdivided  over  the  whole 
mass  which  he  baked  at  one  time  that  no  harm  could  follow?  If  the  defendant 
was  cognizant  of  the  manner  in  which  his  business  was  carried  on,  and  knew  that 
alum  was  at  all  used  in  the  making  of  the  loaves  sent  to  the  Military  Asylum,  which 
are  proved  to  have  contained  it  to  a  very  dangerous  degree,  he  is  guilty  on  this  in- 
dictment/' And  the  defendant  was  accordingly  convicted. (o)  The  point  was 
afterwards  brought  under  the  consideration  of  the  Court  of  King's  Bench,  who  con- 
curred in  the  direction  given  at  the  trial ;  and  Lord  Ellen  borough  said,  '^  He  who 
deals  in  a  perilous  article  must  be  wary  how  he  deals ;  otherwise,  if  he  obflerve  not 
proper  caution,  he  will  be  respon8ible."(p) 

A  case  is  reported  where  the  Court  of  King's  Bench  held  that  the  nuda  praxis 
of  a  physician  is  a  great  misdemeanor  and  offence  at  common  law  (whether  it  be 
for  curiosity  and  experiment,  or  by  neglect),  because  it  breaks  the  trust  which 
the  party  has  placed  in  the  physician,  and  tends  directly  to  his  de8truction.(9) 

In  some  cases  the  rendering  false  accounts  and  other  frauds  practised  by  persons 
in  official  situations,  have  been  deemed  offences  so  affecting  the  public  as  to  be  in- 
dictable. Thus,  where  two  persons  were  indicted  for  enabling  persons  to  pass  their 
accounts  with  the  pay  office  in  such  a  way  as  to  enable  them  to  defraud  the  govern- 
ment ;  and  it  was  objected  that  it  was  only  a  private  matter  of  account,  and  not  in- 
dictable; the  court  held  otherwise,  as  it  related  to  the  public  revenue.(r)  And 
instances  appear  in  the  books  of  indictments  against  overseers  of  the  poor  for  re- 
*R0R1  ^^^^'^^  ^  acoount,(«)  and  for  rendering  false  accounts  (/)  *And  a  precedent 
-1  is  given  of  an  indictment  against  a  surveyor  of  the  highways  for  converting 
to  his  own  use  gravel  which  had  been  dug  at  the  expense  of  the  inhabitants  of  the 
parish,  and  also  for  employing  for  his  own  private  gain  and  emolument  the  laborere 
and  teams  of  the  parishioners,  which  he  ought  to  have  employed  in  repairing  the 
highway8.(M)  A  case  is  also  mentioned  of  an  application  to  the  Court  of  King's 
Bench  for  an  information  against  the  minister  and  churchwardens  of  a  parish,  who 
had  spent  the  larger  part  of  a  sum  of  money,  collected  by  a  brief  for  certain  sufferers 
by  fire,, at  tavern  entertainments,  and  then  returned,  upon  the  back  of  the  brief, 
that  the  smaller  sum  only  was  collected ;  and  the  court,  though  they  refused  the 
information,  yet  referred  the  prosecutors  to  the  ordinary  remedy  by  indictuient.(v) 
A  fraud  committed  by  a  parish  officer,  in  procuring  the  marriage  of  a  pauper,  so  as 
to  throw  the  burden  of  maintaining  such  pauper  on  another  parish,  may  also,  as  we 
have  seen,  be  an  indictable  offence.(u7)  And  several  precedents  are  given  of  in- 
dictments for  misdemeanors  in  procuring  sick  and  impotent  persons,  st^anding  in 
need  of  immediate  relief,  to  be  conveyed  into  parishes  whore  they  had  no  settle- 
ments, and  in  which  they  shortly  aft<erwards  died,  thereby  causiog  great  expense  to 
the  inhabitants  of  such  parishes. (x) 

(o)  Rex  V.  Dixon,  4  Campb.  12.  Lord  EIleDborongh.  C  J.  See  precedents  for  similar 
offences,  2  Chit.  Crini.  L.  556,  et  seq. ;  2  Stark.  Crim.  Plead.  682. 

{p)  Rex  V.  Dixon,  3  M.  &  S.  11.  And  suine  exceptions  to  the  indictment,  taken  in  arrest 
of  judgment,  were  overruled  ;  and  tht:  court  held  that  the  indictment  was  snfficiently  cer> 
tain  without  showing  what  the  noxious  materials  were,  or  stating  that  the  defendant  in- 
tended to  injure  the  children's  health.  Upon  the  last  point  Lord  Bilenboroogh,  C.  J.,  said 
that  it  was  an  universal  principle,  that  when  a  man  is  charged  with  doing  an  act,  of  which 
the  probable  consequence  may  be  highly  injurious,  the  intention  is  an  inference  of  law 
resulting  from  doing  the  act;  and  that  in  this  case  it  was  alleged  that  the  defen^lant  de- 
livered the  loaves  for  the  use  and  supply  of  the  children,  which  could  only  mean  tor  the 
children  to  eat;  for  otherwise  they  wuuld  not  be  for  their  use  and  supply.  Ani  B«e  Rex 
V,  Bower, ^o«i,  p.  609,  note  (j). 

{q)  Dr.  Groenvelt's  case,  1  Ld.  Raym.  213. 

(r)  Rex  V.  Bembridge,  cited  6  fSast  136;  anttj  vol.  I,  p.  207;  22  St.  Tri.  (by  Howell) 
p.  1. 

(«)  Reg.  V.  Commings,  5  Mod.  179;   1  Bott.  pi.  370. 

{t)  Rex  V.  Martin,  2  Campb.  2o9;  3  Chit.  Crim.  L.  701 ;  2  Nol.  (2d  ed.)  230,  note  (4); 
antej  vol.  1,  p.  207. 

(u)  3  Chit.  Crim.  L.  666,  et  teq, 

(v)  Rex  v.  The  Minister,  &c.,  of  St.  Botolph,  I  Black.  Rep.  443. 

Iw)  Ante,  vol.  1,  p.  202 ;  Rex  v.  Tarrant,  4  Burr.  2106. 

(x)  3  Chit.  Crim.  L.  698,  et  »eq.     And  see  ante^  vol.  1,  p.  202. 
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It  is  said  to  have  been  resolved  by  all  the  judges  that  writers  of  faUt  news  are 
indictable  and  punishable  ;  and  that  probably  at  this  day  the  fabrication  of  news, 
likely  to  produce  any  public  detriment,  would  be  considered  as  oriminal.(^) 

Where  an  indictment  charged  that  the  defendant,  being  an  apprentice,  and 
fiiLudulently  intending  to  obtain  money  irom  the  paymaster  of  a  regiment,  and  to 
defraud  the  King,  &c.,  procured  himself  to  be  enlisted  as  a  soldier,  without  the 
consent  of  his  master,  by  means  whereof  he  fraudulentiy  obtained  from  the  pay- 
master divers  sums  of  money,  well  knowing  himself  to  be,  without  the  consent  of 
his  master,  disqualified  from  serving  as  a  soldier,  to  the  great  deceit,  fraud,  &c.,  of 
the  King,  &c.,  it  appears  to  have  been  admitted  that  this  was  an  offence  at  common 
law.  But  the  conviction  was  holden  bad,  on  the  ground  that  the  necessary  proof 
of  the  indenture  of  apprenticeship  had  not  been  given  at  th^  trial,  there  being  two 
subscribing  witnesses  to  the  indenture,  and  neither  of  them  having  been  produced. (2;) 
The  offence  is  now  made  punishable  by  a  provision  of  the  Mutiny  Acts. 

A  case  is  mentioned  where  a  person,  falsely  pretending  that  he  had  power  to  dis- 
charge soldiers,  took  money  from  a  soldier  to  discharge  him ;  and  being  indicted 
for  this  offence,  the  court  held  the  indictment  to  be  good. (a) 

A  curious  species  of  fraud  may  be  here  mentioned.     It  is  laid  down  in  the  books 
that,  by  the  common  law,  if  a  person  maim  himself  in  order  to  have  a  more  specious 
pretence  for  asking  *charity,  or  to  prevent  his  being  impressed  as  a  sailor,   r^Kcoq 
or  enlisted  as  a  soldier,  he  may  be  indicted,  and,  on  conviction,  fined  and   ^ 
imprisoned.(6) 

Besides  the  offences  which  have  been  here  mentioned,  there  are  other  instances 
of  cheats  clearly  affecting  the  public,  and  therefore  indictable ;  namely,  such  cheats 
as  are  effected  by  means  of  /a/«e  weighU  or  mectgures,  which  are  considered  as  instru- 
ments or  tokens  purposely  calculated  for  deceit,  and  by  which  the  public  in  general  may 
be  imposed  upon  without  any  imputation  of  folly  or  negligence.  And  this  reasoning 
is  considered  as  applying  to  all  cases  where  any  species  of  false  token  is  used  which 
has  the  semblance  of  public  authenticity  :(c)  as  to  a  case  where  cloth  was  sold  with 
the  alneager's  seal  counterfeited  thereon  ',{d)  and  to  another  case  where  a  general 
seal  or  mark  of  the  trade  on  cloth  of  a  certain  description  and  quality  was  deceit- 
fully counterfeited. (e)  And  the  instances  mentioned  in  the  books  of  cheating  by 
means  of  false  dice,  &c.,(/)  are  referred  to  the  same  principle.(  g) 

If,  therefore,  a  person  selling  corn  should  measure  it  in  a  bushel  short  of  the 
statute  measure,  or  should  measure  it  in  a  fair  bushel,  but  put  something  into  the 
bushel  to  help  to  fill  it  up,  it  seems  that  he  might  be  indicted  for  the  cheat.(A) 
And  a  precedent  was  given  of  an  indictment  against  a  baker,  who  had  contracted 
with  a  guardian  of  the  poor,  in  the  city  of  Norwich,  to  supply  bread  for  the  use  of 
the  poor,  for  delivering  bread  deficient  in  weight.(t)  And  though  the  knowingly 
exposing  to  sale  and  selling  wrought  gold,  under  the  sterling  alloy,  as  and  for  gold 
of  the  true  standard  weight,  was  holden  not  to  be  an  indictable  offence,  but  a  private 
imposition  only,  in  a  common  person,  where  no  false  weight  or  measure  was  used  ;(y) 

(y)  Starkie  on  Lib.  546,  citing  4  Read.  S.  L.  Dig.  L.  L.  23 ;  et  vide  Hale's  Sum.  132,  et 
per  Scroggs,  C.  J. ;  Rex  v.  Harris,  7  St.  Tri.  (by  Howell)  929.  See  the  7  A  8  Vict.  c.  24, 
8.  4,  ante^  vol.  1,  p.  252. 

(z)  Jones's  case,  1  Leach  174;  2  East  P.  G.  c.  18,  s.  4,  p.  822. 

(a)  Seriestead's  case,  1  Latch.  202. 

\b)  1  Hawk.  P.  0.  c.  55,  Of  Maiming,  j-c,  8.  4;  1  Hale  412 ;  Go.  Lit.  127  a. 

Ic)  2  East  P.  G.  c.  18,  s.  3,  p.  820.  (d)  Edwards's  case,  Trem.  P.  G.  103. 

(«)  Worrell's  case,  Id.  106.  As  to  the  deceitful  making  of  linen  cloth,  see  3  Burn's  Just. 
Linen  Cloth,  and  1  Eliz.  c.  12,  s.  1.  And  as  to  the  deceitful  working  of  woollen  cloth,  see 
5  Barn's  Just.,  Woollen  Manufacture. 

(/)  Leeser's  case,  Gro.  Jac.  497 ;  Haddock's  case,  2  Roll.  R.  107 ;  2  Roll.  Ab.  78.  The 
practice  is  now  punishable  under  the  8  A  9  Vict.  c.  109,  s.  17,  ante,  vol.  1,  p.  624. 

{ff)  2  East  P.  G.  c.  18,  s.  3,  p.  820. 

(A)  Per  Cur.  in  Pincknej's  case,  2  East  P.  G.  c.  18,  s.  3,  p.  820.  As  to  the  penalties  for 
selling  or  buying  corn  otherwise  than  by  the  proper  measure,  see  1  Burn's  Just.,  Com, 

(t)  2  Chit.  Grim.  L.  559  ;  but  it  has  since  been  held  bad  :  Ibid.  See  the  account  of  this 
case  in  Dears.  G.  G.  516,  et  eeq.,  and  see  Reg.  v.  Eagleton,  infra.  As  to  the  assize  of  bread, 
Ac,  see  1  Burn's  Just ,  Bread. 

(j)  Rex  V.  Bower,  Gowp.  323.  In  this  case  the  sale  of  the  gold  was  by  a  servant  of  the 
defendant ;  but  the  court  agreed  that  the  master  was  responsible  for  the  act  of  his  servant 
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jet,  if  in  such  case  the  stamps  or  marks  re(|uired  by  statute  on  plate  of  a  oertain 
alloy,  had  been  falsely  used,  it  should  seem  that  the  indictment  might  have  been 
sustained. (A;)  In  the  case  in  question  the  gold  was  not  marked;  and  Aston,  J.,  iD 
giving  his  opinion,  said  that  it  was  not  selling  by  false  measure,  but  only  selling 
*R101  ^^^^^  ^^^  standard ;  and  he  cited  a  case  in  which  it  had  been  holden  that 
-'  ^selling  coals  under  measure  was  not  an  indictable  offence,  but  that  selling 
them  by  false  measure  was.(/)  And  the  result  of  the  cases  upon  this  subject 
appears  to  be  that  if  a  man  sell  by  false  weights,  though  only  to  one  person,  it  is 
an  indictable  offence;  but  if  without  false  weights  he  sell  to  many  persons  a  less 
gtuintitf/  than  he  pretends  to  do,  it  is  not  indictable.(m) 

The  first  seven  counts  of  an  indictment  charged  the  defendant  with  a  fraud  at 
common  law:  he  was  alleged  to  have  contracted  with  the  guardians  of  the  poor  to 
deliver  for  a  certain  term  to  the  out-door  poor  of  their  pariah,  in  such  manner  as  the 
guardians  should  direct,  quantities  of  bread  made  of  the  best  household  flour,  in 
loaves,  each  loaf  weighing  SJtbs.,  to  be  paid  for  at  sevenpence  a  loaf;  and  was 
charged  with  having  delivered  loaves  to  different  paupers  of  less  weight,  intending 
to  deprive  them  of  proper  food  and  sustenance,  and  to  endanger  their  healths  and 
constitutions,  and  to  defraud  the  guardians  of  the  poor ;  and,  upon  a  case  reserved 
af^er  a  verdict  of  guilty,  it  was  held  that  the  conviction  was  wrong;  as  the 
delivering  less  than  the  quantity  contracted  for  was  a  mere  private  fraud,  no  false 
weights  or  tokens  having  been  used ;  and  further  that  it  did  not  appear  to  be  indict- 
able on  the  grohnd  that  the  defendant  delivered  unwholesome  provisions,  nor  was 
that  offence  charged  in  the  indictment. (n) 

A  second  count  stuted  that  one  J.  Linnell  was  an  artist  in  painting  of  great 
celebrity,  and  had  painted  a  valuable  picture,  whereon  ho  had  painted  his  name  to 
denote  that  the  picture  had  been  painted  by  him,  and  that  the  prisoner,  well  knowing 
the  premises,  and  intending  to  cheat,  did  keep  in  his  shop  a  certain  painted  copy  of 
the  said  picture,  on  which  copy  was  unlawfully  painted  and  forged  tiie  name  of  the 
said  J  Linnell,  with  intent  thereby  to  denote  that  the  said  copy  was  an  original 
picture  painted  by  the  said  J.  Linnell.  and  that  the  prisoner,  well  knowing  the  said 
picture  to  be  such  copy,  and  the  name  of  the  said  J.  Linnell  to  be  forged,  fraudu- 
lently did  offer  and  expose  for  sale  the  said  oopy  with  the  said  forged  name  upon  it, 
and  did  offer,  utter,  sell  and  dispose  of  the  said  copy  as  and  for  the  genuine  picture 
of  the  said  J.  Linnell,  with  intent  to  cheat  H.  F.  of  his  valuable  securities,  and 
that  the  prisoner  did  so  fraudulently  cheat  the  said  U.  F.  of  a  check  and  three  bills 
of  exchange,  with  intent  to  defraud.  And,  on  a  case  reserved  after  convicUon,  it 
was  held  that  this  count  was  bad.  Cockburn,  G.  J. :  ^^  We  have  carefully  examined 
the  authorities,  and  the  result  is  that  we  think  if  a  person  in  the  course  of  his 
trade,  openly  and  publicly  carried  on,  were  to  put  a  feilse  mark  upon  an  article  so  as 
to  pass  it  off  as  a  genuine  one,  when  in  fact  it  was  only  a  spurious  one,  and  the 
article  was  sold  and  money  obtained  by  means  of  that  false  mark  or  token,  that 
*6111  ^^^^^  ^  ^  cheat  at  common  law.  As,  for  instance,  if  a  man  sold  a  gun  with 
-'  a  mark  of  a  particular  manufacturer  upon  it,  so  *as  to  make  it  appear  like 
the  genuine  production  of  the  manufacturer,  that  would  be  a  false  mark  or  token, 
and  the  party  would  be  guilty  of  a  cheat,  and  therefore  liable  to  punishment,  if  the 
indictment  were  fairly  framed  so  as  to  meet  the  case;  and  therefore  upon  the  seooad 

• 

done  in  the  course  <of  bis  employment,  and  within  the  scope  of  his  authority.  And  see  as 
to  this  point  Rex  v.  Dixon,  ante,  p.  607.  That  it  would  be  indictable  in  a  goldsmith  bo  to 
sell  gold  (under  the  statute),  see  2  East  P.  G.  c.  18,  s.  3,  p.  820,  and  Oowp.  324. 

(k)  8  East  P.  G.  c.  18,  s.  3,  p.  820,  note  {b).  And  see  1  East  P.  C.  c.  4,  s.  34,  p.  194, 
where  it  is  said  that  offenders  franduientlj  affixing  public  and  authentic  marks  on  goods 
of  a  value  inferior  to  such  tokens  are  liable  to  suffer  at  common  law  upon  an  indictment 
for  a  cheat. 

(I)  The  case  cited  was  Rex  v.  Lewis.  And  the  learned  judge  also  cited  Rex  v.  Wheatly, 
2  Burr.  1125,  post,  p.  616.     See  also  Rex  v.  Driffield,  Say.  146. 

(m)  Per  Duller,  J.,  in  the  case  of  Rex  v.  Young,  3  T.  R.  104.  And  see  Rex  «.  Nicbolsoo, 
cited  in  Rex  v,  Wheatlj,  2  Burr.  1130,  and  Rex  v.  Dunnage,  2  Burr.  1130;  Rex  v,  Driffield, 
Say.  146. 

(n)  Reg.  V,  Eagleton,  Dears.  G.  G.  376  and  515.  The  statement  in  the  text  is  from  the 
judgment  of  Parke,  B.,  at  p.  533. 
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count  the  prisoner  would  have  been  liable  to  have  been  convicted,  if  that  count  had 
been  properiy  framed;  but  we  think  that  count  is  faulty  in  this  respect,  that, 
although  it  sets  out  the  iaise  token,  it  does  not  sufficiently  show  that  it  was  by  means 
of  such  false  token  that  the  prisoner  was  enabled  to  pass  o£f  the  picture  and  obtain 
the  money.     The  conviction,  therefore,  cannot  be  sustain cd."(o) 

But  though  in  the  cases  which  have  been  thus  mentioned  an  indictment  may, 
and  in  most  of  them  clearly  is,  maintainable  as  for  a  cheat  or  fraud  at  common  law, 
on  the  ground  that  they  consist  of  offences  whifh  affect,  or  may  affect  the  public, 
being  public  in  their  nature,  and  calculated  for  the  purposes  of  general  fraud  and 
deceit ;  yet,  other  cases,  consisting  of  cheats  or  frauds,  effected  in  the  course  of 
private  transactions  between  individuals,  fall  under  a  different  consideration.  This 
distinction,  however,  does  not  appear  to  have  been  at  all  times  properly  noticed; 
and,  in  a  book  of  great  authority,  cheats,  punishable  at  common  law,  are  defined  as 
"  deceitful  practices  in  defrauding  or  endeavoring  to  defraud  another  of  his  known 
right  by  means  of  some  artful  device  contrary  to  the  plain  rales  of  common 
honesty. "(/>)  But  this  definition  has  been  observed  upon  as  not  sufficiently  distinct 
or  accurate;  and  many  of  the  authorities,  from  whence  it  seems  to  have  originated, 
not  involving  considerations  either  of  public  justice,  pablic  trade,  or  public  policy, 
have  been  said  to  be  founded  either  in  conspiracy  or  forgery,  which  are  in  themselves 
substantive  offences,  and  the  latter  of  which  was  usually,  when  success^l,  prosecuted 
ajB  a  cheat,  before  the  various  statutes,  by  which  forgeries  were,  in  so  many  instances, 
made  capital  offences. (g) 

Thus  the  case  mentioned  where  the  suppression  of  a  will  was  holden  to  be  indictable 
as  a  cheat,(r)  is  said  to  have  been  probably  a  case  of  conspiracy  or  combination. (s) 
And  the  same  explanation  is  given(^)  of  the  case  where  several  persons  were  indicted 
for  causing  an  illiterate  peiifon  to  execute  a  deed  to  his  prejudice,  by  reading  it  over 
to  him  in  words  different  from  those  in  which  it  was  written  :(u)  and  also  of  the 
case  of  a  person  who  was  convicted  upon  a  charge  of  having  run  a  foot  race  fraudu- 
lently, and  with  a  view  to  cheat  a  third  person,  by  a  previous  understanding  with 
the  running  competitor  to  win.(t?) 

*In  another  case  of  a  cheat  at  common  law,  which  has  undergone  con-  pji^^.. » 
siderable  discussion,  the  indictment  charged  Mackarty  and  Fordenbourgh  ^ 
that  they,  falsely  and  deceitfully  intending  to  defraud  one  Chowne  of  divers  goods, 
together  deceitfully  bargained  with  him  to  barter,  sell,  and  exchange  a  certain  quantity 
of  pretended  wine,  as  good  and  true  new  Portugal  wine,  of  him  the  said  Forden- 
bourgh, for  a  certain  quantity  of  hats,  of  him  the  said  Chowne ;  and  upon  such 
bartering,  &c.,  the  said  Fordenbourgh  pretended  to  be  a  merchant  of  London,  and 
to  trade  as  such  in  Portugal  wines,  when,  in  fact,  he  was  no  such  merchant,  nor 
traded  as  such  in  wines;  and  the  said  Mackarty,  on  such  bartering,  &c.,  pretended 
to  be  a  broker  of  London,  when,  in  fact,  he  was  not ;  and  that  Chowne,  giving 
credit  to  the  said  fictitious  assumptions,  personating,  and  deceits,  did  barter,  sell,  and 
exchange  to  Fordenbourgh,  and  did  deliver  to  Mackarty,  as  the  broker  between 
Chowne  and  Fordenbourgh,  for  the  use  of  Fordenbourgh,  a  certain  quantity  of  hats, 
of  such  a  value,  for  so  many  hogsheads  of  the  pretended  new  Portugal  wine ;  and 
that  Mackarty 'and  Fordenbourgh,  on  such  bartering,  &o.,  affirmed  that  it  was  true 
new  Lisbon  wine  of  Portugal,  and  was  the  wine  of  Fordenbourgh,  when,  in  fact,  it 

(o)  Regr.  V.  Closs,  D.  k  B.  460.    See  the  25  k  26  Vict.  c.  SS^pott. 

(p)  i  Hawk.  P.  C.  c.  71,  s.  1. 

{g)  2  East  P.  C.  c.  18,  b.  2,  et  aeq.y  p.  617,  et  seq.  The  distinction  between  forf^ery  and 
the  general  class  of  cheats  was  well  settled  in  Ward's  case,  2  Lord  Raym.  1461 ;  2  Str. 
747 ;  2  East  P.  C  c.  19,  s.  7,  p.  860.  It  was  there  shown  to  be  immaterial  to  the  otfence 
of  forgery,  properly  so  called,  whether  any  person  were  prejudiced  or  not,  provided  any 
might  have  been  prejudiced :  but  that  to  constitute  a  cheat,  properly  so  called,  there  must 
be  a  prejudice  received  both  at  common  law  and  under  the  statutes  33  Hen.  8,  c.  1,  and 
30  Geo.  2,  c.  24,  now  repealed. 

(r)  1  Hawk.  P.  C.  c.  71,  s.  1,  citing  Rex  v.  Brereton,  Noy.  103. 

(«)  2  East  P.  C.  c.  18,  s.  5,  p  823.  U)  Id.  Ibid. 

(ti)  Rex  V.  Skirret,  1  Sid.  312,  cited  in  1  Hawk.  P.  G.  c.  71,  s.  1,  and  Rex  v.  Parris,  1 
Sid.  431. 

(v)  Rex  V.  Orbell,  6  Mod.  41,  cited  in  the  note  to  1  Hawk.  P.  G.  c.  71,  s.  1. 
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was  not  Portugal  wine,  nor  was  it  drinkable  or  wholesome,  nor  did  it  belong  to 
Fordenbourgh ;  to  the  great  damage  of  the  said  Chowne,  and  against  the  peace,  &c.{w) 
Upon  this  case  considerable  doubts  were  entertained ;  but  ii  seems  thai,  ultimately, 
judgment  was  given  for  the  crown,  and  that  the  true  ground  of  such  judgment  was, 
that  it  was  a  case  of  conspiracy. {x)  And,  even  if  it  were  not  a  case  of  conspiracy, 
jet,  as  the  cheat  was  e£fected  by  means  of  bartering  pretended  port  wine,  which  the 
indictment  alleged  was  not  wholesome,  or  fit  to  drink,  the  vending  of  such  an  article 
for  drinking  was  clearly  indictable,(^)  and  within  the  principle  already  mentioned, 
of  cheats  or  frauds,  by  which  the  public  may  be  affected.(2;) 

In  one  of  the  principal  cases  where  the  cheat  was  efifected  by  means  of  a  forged 
instrument^  the  indictment  charged  that  the  defendant,  intending  to  cheat  J.  S.,  did 
deceitfully  take  upon  himself  the  style  and  character  of  a  merchant,  and  did  deceit- 
fully afiirm  to  J.  S.  that  he  was  a  merchant,  and  had  received  divers  commissioDS 
from  Spain  ]  and,  in  order  to  induce  J.  S.  to  believe  the  same,  and  to  give  him 
credit,  the  defendant  deceitfully  produced  to  J.  S.  several  paper  writings,  which  he 
faUeJy  affirmed  to  he  letters  from.  Spain^  containing  commissions  for  jewels,  watches, 
^n-i  o-i  and  other  goods,  to  the  amount  of  £4000,  by  means  whereof  the  ^defendant 
^  got  into  his  hands  two  watches,  the  property  of  J.  S. ;  whereas,  in  truth,  the 
defendant  was  not  a  merchant:  and  the  paper  irnViVi^s,  containing  such  commissions, 
were  false  and  counterfeit.  And  it  does  not  appear  that  the  indictment  concluded 
against  the  form  of  the  statute,  though  the  false  tokens  made  use  of  came  directly 
within  the  33  Hen.  8,  c.  1  (now  repealed). (a)  But  it  is  observed,  that  if  this  were 
sustained  as  an  indictment  at  common  law,  the  fraud  being  practised  in  a  private 
transaction,  and  the  false  tokens  mere  private  letters,  having  no  semblance  ot  public 
authenticity,  the  only  ground  on  which  the  judgment  can  be  maintained,  without 
going  the  length  of  saying  that  the  33  Hen.  8,  c.  1,  was  merely  declaratory  of  the 
oommun  law,  is,  that  the  cheat  was  efifected  by  means  of  ^kforgtry  (in  which  all  are 
principals  at  comnron  law) ;  and  that  the  publication  of  such  forged  instrnmeots, 
for  the  purpose  of  deceit,  was  in  itself  a  substantive  ofiFence,  indicttible  at  common 
law.(&)  And,  in  a  case  where  the  defendant  was  indicted  for  falsely  and  deceitfully 
obtaining  £450,  from  one  W.  Harle,  by  a  false  token,  viz  :  a  promissory  note,  in 
the  name  of  R.  Hales,  payable  to  J.  E.,  &c.,  with  a  counterfeit  indorsement  thereon, 
the  jury  were  directed  that  they  must  find  the  defendant  guilty  if  it  appeared  to  be 
a  forged  instrument,  the  instrument  being  a  false  token. (c)  But  a  forgery  could 
not,  it  seems,  be  prosecuted  at  common  law  as  a  cheat,  unless  it  were  successful;  as 
in  a  case  where  the  defendant  was  convicted  of  forgery  at  common  law  of  an  ac- 
quittance, the  court  said,  that  there  was  no  reason  why  the  ofiTence  should  not  be 
punished  as  a  forgery,  as  well  as  if  the  thing  fabricated  had  been  a  deed,  but  that 
it  could  not  be  prosecuted  as  a  cheat  at  common  law  without  an  acttial  prefudkcj 
which  was  an  obtaining  on  the  statute  33  Hen.  S.(d) 

It  does  not  appear,  therefore,  that  these  cases,  when  duly  examined,  are  conUary 
to  that  which  has  been  given  as  a  more  accurate  definition  of  cheats  and  frauds, 

(to)  Reg.  V.  Mackartj,  2  Lord  Raym.  1179 ;  3  Lord  Rajm.  325 ;  2  Barr.  1129. 

(x)  2  Lord  Raym.  1184;  2  Burr.  1129;  2  East  P.  G.  c.  18,  a.  I,  p.  624.  Upon  a  recent 
discussion  of  this  case  (in  Rez  v.  Soutberton,  6  East  133),  it  was  objected  to  sach  con- 
struction that  the  word  conspired  was  not  in  the  indictment ;  but  in  2  East  P.  0.  v^' 
mpruj  it  is  said  that,  though  the  indictment  did  not  charge  that  the  defendants  conspired, 
€0  nomine^  yet  it  charged  that  they,  together,  &c.,  did  the  acts  imputed  to  them ;  which 
might  be  considered  to  be  tantamount. 

(y)  By  Lord  Ellenborough,  G.  J.,  in  Rex  v.  Sontherton,  6  East  Rep.  133. 

(2)  Ante,  p.  604,  etteq.  The  sale  of  corrupted  wine,  contagions  or  unwholesome  flesb, 
kc,  was  prohibited  by  the  51  Hen.  3,  st.  €,  and  the  ordinance  for  bakers,  c.  7,  ander 
serere  penalties.  (Repealed  by  the  7  &  8  Vict.  c.  24.)  And  by  the  12  Gar.  2,  c.  25.  s.  Hi 
any  brewing  or  adulteration  of  wine  was  punished  with  a  forfeiture,  but  this  Act  is  re- 
pealed by  the  26  k  27  Vict.  c.  125.    See  4  Blac.  Gom.  162. 

(a)  Rez  V.  Covers,  2  Say.  206 ;  2  East  P.  G.  c.  18,  s.  6,  p.  824. 

(6)  2  East  P.  G.  c.  18,  s.  6,  p.  825. 

(e)  Hales's  case,  9  St.  Tri.  75 ;  2  East  P.  G.  c.  18,  s.  6,  p.  825 :  a  case  of  misdemeanor 
at  common  law,  before  the  statute  making  the  offence  felony. 

(d)  Ward's  case,  2  Str.  747.  And  see  further  the  authorities  collected  upon  this  sub- 
ject in  2  Bast  P.  G.  c.  18,  s.  2,  p.  817,  note  (a),  and  Id.  s.  6,  p.  825. 
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pnniflhable  at  common  law,  namely,  "the  frauduleht  obtaining  the  property  of 
another,  by  any  deceitful  and  illegal  practice  or  token  (short  of  felony)  which  affecu 
or  may  affect  the  public  "(e)  And  there  are  many  cases  by  which  it  is  supported, 
tending  to  show  that  a  cheat  or  fraud,  effected  by  an  unfair  dealing  and  imposition 
on  an  individual,  in  a  private  transaction  between  the  parties,  cannot  be  the  subject 
of  an  indictment  at  common  law. 

In  several  of  these  cases  of  impositions  upon  individuals  in  private  transactions, 
which  have  been  holden  not  to  be  indictable,  the  cheat  was  effected  by  a  mere  false 
affirmation,  or  bare  lie.  Thus  an  indictment  whs  quashed,  upon  motion,  which 
charged  the  defendant  with  selling  at  market  a  sack  of  corn  which  he  falsely  affirmed 
to  be  a  Winchester  bushel,  whereas  it  was  greatly  deficient,  and  the  court  said  that 
this  wajs  no  more  than  telling  a  ]ie.(/)  And  an  indictment  was  also  quashed  which 
charged  the  *defendant  with  selling  to  a  person  eight  hundredweight  of  gum,  rn^o-iA 
at  the  price  of  £7  by  the  hundredweight,  falsely  pretending  and  affirming  ^ 
that  the  gum  was  gum  seneca,  and  that  it  was  worth  £7  by  the  hundredweight, 
whereas,  in  truth,  the  gum  was  not  gum  seneca,  but  a  gum  of  an  inferior  kind,  and 
was  not  worth  more  than  £3  by  the  hundred  weight.  (^)  And  a  case  was  holden 
not  to  be  indictable  where  the  defendant  obtained  money  of  another,  by  pretending 
that  he  was  sent  by  a  third  person  for  it ;  and  Holt,  0.  J.,  said,  "  Shall  we  indict 
one  man  for  making  a  fool  of  another?  Let  him  bring  his  action. "(^)  In  another 
case  the  indictment  set  forth,  that  the  defendant  came  to  the  shop  of  a  mercer,  and 
affirmed  that  she  was  a  servant  to  the  Countess  of  Pomfret,  and  was  sent  by  her 
from  St.  James's  to  fetch  silks  for  the  queen,  endeavoring  thereby  to  defraud  the 
mercer,  whereas,  in  fact,  she  was  no  servant  of  the  Countess  of  Pomfret,  nor  was 
sent  upon  the  queen's  account;  and  it  was  moved,  in  arrest  of  judgment,  that  this 
was  not  an  indictable  offence,  there  being  no  false  token,  nor  any  actual  fraud  com- 
mitted, and  the  court  arrested  the  judgment,  saying  that  the  case  was  no  more  than 
telling  a  lie.(t) 

And  it  appears  that  the  same  construction  will  prevail,  though  the  defendant 
make  use  of  an  apparent  token,  which  in  reality  is,  upon  the  very  face  of  it,  of  no 
more  credit  than  his  own  assertion. (y)  An  indictment  at  common  law  charged 
that  the  defendant,  deceitfully  intending,  by  crafty  means  and  devices,  to  obtain 
possession  of  certain  lottery  tickets,  the  property  of  A.,  pretended  that  he  wanted  to 
purchase  them  for  a  valuable  consideration,  and  delivered  to  A.  a  fictitious  order, 
for  payment  of  money,  subscribed  by  him  the  defendant,  &c.,  purporting  to  be  a 
drafl  upon  his  banker  for  the  amount,  knowing  that  he  had  no  authority  to  draw  it, 
and  that  it  would  not  be  paid,  but  which  he  falsely  pretended  to  be  a  good  order, 
and  that  he  had  the  money  in  the  banker's  hands,  and  that  it  would  be  paid,  by 
virtue  of  which  he  obtained  possession  of  tickets,  and  defrauded  the  prosecutor  of 
the  value ;  and  the  defendant  having  been  convicted,  the  Court  of  King's  Bench 
arrested  the  judgment.  G-rose,  J.,  said,  *^  That,  in  order  to  make  this  case  some- 
thing more  than  a  bare  naked  lie,  it  had  been  said  that  the  defendant  used  a  false 

(e)  2  East  P.  G.  c.  18,  s.  2,  p.  818. 

(/)  Pinckney's  case,  2  East  P.  C.  c.  18,  s.  2,  p.  818,  cited  in  2  Burr.  1129.  But  see  ante^ 
p.  609;  that  this  case  might  have  come  under  a  different  consideration  if  the  vendor  had 
frandulently  measured  the  corn. 

(ff)  Rex  V.  Lewis,  Say.  205.  Indictments  quashed  upon  motion  may  be  considered  as 
aathorities ;  but  no  stress  can  be  laid  on  several  cases  to  be  found  in  the  books,  particu- 
larly in  Mod.  Rep.,  where  indictments  of  this  kind  were  refused  to  be  quashed  upon 
motion,  because  it  was  the  practice  of  the  court,  as  often  declared,  not  to  quash  on  motion 
indictments  for  offences  founded  iu  fraud  or  oppression,  but  leave  the  defendants  to  plead : 
2  E^t  P.  C.  c.  18,  s.  2,  p.  818,  note  (a),  citing  5  Mod.  13 ;  6  Mod.  42 ;  12  Mod.  499. 

{h)  Reg.  V.  Jones,  1  Salk.  379;  2  Lord  Raym.  1013.  And  see  also  Reg.  v.  Hannon,  6 
Mod.  311,  and  2  Hawk.  P.  0.  c.  71,  s.  2 ;  and  Nehuff's  case,  Salk  151,  where  the  defendant 
borrowed  £600  of  a  feme  covert,  and  promised  to  send  her  fine  cloth  and  gold  dust  as  a 
pledge,  and  sent  no  gold  dust,  but  some  coarse  cloth,  worth  little  or  nothing ;  and  the 
conrt  said  that  it  was  not  a  matter  criminal,  and  that  it  was  the  prosecutor's  fault  to  re- 
pose such  a  confidence  in  the  defendant.  « 

(t)  Rex  V.  Bryan,  2  Str.  866.  In  the  case  as  cited  in  2  East  P.  G.  c.  18,  s.  2,  p.  -819,  it  is 
said  that  the  defendant  obtained  the  goods. 

(j)  2  East  P.  C*  c.  18,  s.  2,  p.  819. 
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token,  for  that  he  gave  a  check  on  his  banker ;  but  that  was  only  adding  another 
lie ;  and  that  if  the  court  should  determine  that  this  case  was  indictable,  he  did  not 
*fil51  ^^^^  ^^^  ^  draw  the  line,  for  it  might  equally  be  said  that  ^every  person 
^  who  overdrew  his  banker  used  a  false  token,  and  might  be  indicted  for  it«" 
Lawrence,  J.,  said,  *^  It  is  admitted  that  a  mere  false  assertion,  unaccompanied  by  a 
recommendation,  is  not  indictable,  and,  I  think,  there  is  nothing  in  this  case  beyond 
the  defendant's  own  false  assertion. "(A;)  So  in  a  case  where  the  defendant,  a 
brewer,  was  indicted  for  a  cheat,  in  sending  to  the  keeper  of  an  ale-house  ao  many 
vessels  of  ale,  marked  as  containing  such  a  measure,  and  vrriting  a  letter  to  him, 
assuring  him  that  they  did  contain  that  measure,  when,  in  fact,  they  did  not  con- 
tain such  measure,  but  so  much  less,  &c. ;  the  indictment  was  quashed  upon  a 
motion,  after  argument,  as  containing  no  criminal  charge.(/)  Foster,  J.,  indeed 
doubted  concerning  this  case  when  it  was  cited,  because  it  seemed  to  him  that  the 
vessels  being  marked  as  containing  a  greater  quantity  than  they  really  did,  were 
false  tokens,{m)  But  as  it  does  not  appear  that  cheating,  by  means  of  mere  private 
or  privy  tokens,  was  punishable  at  common  law,  without  the  aid  of  the  33  Hen.  8, 
c.  1  (now  repealed),  (n)  it  is  well  observed,  upon  this  doubt  of  the  learned  judge, 
that  possibly  the  court,  in  deciding  the  case,  thought  that  those  marks,  not  having 
even  the  semblance  of  any  public  authority,  but  being  merely  the  private  marks  of 
the  dealer,  did,  in  .effect,  resolve  themselves  into  no  more  than  the  dealer's  own 
affirmation,  that  the  vessels  contained  the  quantity  for  which  they  were  mariced.(o)^ 

Where  an  indictment  charged  the  defendant,  for  that  he,  keeping  a  common 
grist-mill,  and  being  employed  by  one  Bare  to  grind  three  bushels  of  wheat,  did, 
with  force  and  arms,  unlawfully  take  and  detain  forty-two  pounds  weight  of  wheat, 
judgment  was  given  for  the  defendant  upon  a  demurrer,  there  being  no  actual  price 
laid,  nor  any  charge  of  taking  as  for  unreasonable  toll,  and  it  being  a  matter  of  a 
private  nature,  for  which  an  action  would  lie.( />) 

The  following  ease  has  been  considered  to  have  clearly  established  the  true 
boundary  between  those  frauds  that  are,  and  those  that  are  not  indictable  at  common 
law.(g)  The  defendant,  a  brewer,  was  charged,  by  an  indictment  at  common  law, 
for  that  he,  intending  to  deceive  and  defraud  one  R.  Webb  of  his  money,  falsely, 
fraudulently,  and  deceitfully  sold  and  delivered  to  him  sixteen  gallons  of  amber, 
for  and  as  eighteen  gallons,  of  the  same  liquor,  and  received  fifteen  shillings  as  for 
eighteen  gallons,  knowing  there  were  only  sixteen  gallons.  And  this  was  holden 
clearly  not  to  be  an  indictable  offence,  but  only  a  civil  injury,  for  which  an  action 
lay  to  recover  damages.  Lord  Mansfield,  C.  J .,  said,  ^^  It  amounts  only  to  an  unfair 
dealing,  and  an  imposition  on  this  particular  man,  by  which  he  could  not  have  sof- 
^c'A  /«-|  fered  but  from  his  own  cardessness,  in  not  measuring  the  liquor  when  he 
-*  '^'received  it,  whereas  fraud,  to  be  the  object  of  criminal  prosecution,  must 
be  of  that  kind  which,  in  its  nature,  is  calculated  to  defraud  numbers,  as  £dse 
weights  or  measures,  false  tokens,  or  where  there  is  a  conspiracy. (r) 

The  doctrine  that  an  indictment  for  a  cheat  at  common  law  cannot  be  maintained 
upon  a  mere  false  affirmation,  has  been  subsequently  recognized.(s) 

(*)  Rex  V.  Lara,  1796,  6  T.  R.  565;  2  Leach  652 ;  2  East  P.  C.  c.  18,  s.  2,  p.  819.  Bat 
see  in  Rex  v.  Jackson,  j9o«;,  p.  640,  a  different  doctrine  laid  down  upon  an  indictment  on 
the  statute  36  Geo.  2,  c.  24,  as  to  a  check  drawn  on  a  banker  with  whom  the  party  keeps 
no  cash.     And  Rex  v.  Parker, /70«^,  p.  640,  el  teq. 

[l)  Rex  V.  Wilkers,  cited  by  Lord  Mansfield,  and  supplied  by  Denison,  J.,  in  Rex  v. 
Wheatly,  2  Burr   1128. 

(m)  2  Burr.  1129.  (n)  2  East  P.  C.  c.  18,  B.  9,  p.  833,  834. 

(o)  2  East  P.  C.  c.  18,  8.  3,  p.  820. 

\p)  Channell's  case,  2  Str.  793 ;  2  East  P.  C.  c.  18,  s.  2,  p.  818.  And  see  Rex  v.  Haynes, 
poti^  p.  616. 

(q)  By  Lord  Eenyon,  C.  J.  in  Lara's  case,  6  T.  R.  569. 

(r)  Wheatly's  case,  2  Burr.  1125;  1  Black.  Rep.  273;  2  East  P.  C.  c.  18,  8.  2,  p.  818. 
And  see  ante^  p.  609,  et  teq. 

(«)  By  Lord  Kenyon,  C.  J.,  in  Rex  v.  Gibbs,  1  East  R.  185. 

1  Fraud  to  be  indictable  must  be  such  as  affects  the  public.  When  charged  to  have 
been  effected  by  means  of  a  false  tokea,  the  token  must  be  such  as  indicates  a  general 
intent  to  defraud ;  a  roer^  privy  token  or  counterfeit  letters  in  other  men's  names  seems 
not  to  come  within  the  meaning  of  false  token  as  used  at  common  law:  People  v.  Stone, 
9  Wend.  182. 
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And  in  a  later  case  the  doctrine  of  a  transaction  in^  the  nature  of- an  unfair  deal- 
ing, and  imposition  upon  any  particular  individual,  not  beiag  an  indictable  oifence 
at  common  law,  was  still  farther  established.  The  indictment,  in  substance,  charged 
the  defendant,  a  miller,  with  receiving  good  barley  to  <?rind  at  his  mill,  and  deliver- 
ing a  mixture  of  oat  and  barley  meal,  different  from  the  produce  of  the  barley,  and 
which  was  musty  and  unwholesome ;  and  the  defendant  having  been  found  guilty, 
it  was  assigned  for  error,  amongst  other  things,  that  no  indictable  offence  was 
charged  against  him.  As  to  one  of  the  grounds  upon  which  it  was  contended  that 
the  offence  charged  was  not  indictable,  namely,  that  the  statement  should  have 
been,  that  the  defendant  delivered  the  barley  '^  to  be  eaten  as  for  food/'  and  that  it 
was  '*  not  fit  to  be  eaten  by  man  '/\t)  Lord  Ellenboroui^h,  C.  J.,  said,  that  if  the 
indictment  had  alleged  that  the  defendant  delivered  the  barley  as  an  article  for  the 
food  of  man,  it  might  possibly  have  been  sustained,  but  that  he  could  not  say  that 
its  being  musty  and  unwholesome,  necessarily,  and  ex  vi  termini,  imported  that  it 
was  for  the  food  of  man,  and  it  was  not  stated  that  it  was  to  be  used  for  the  sus- 
tentation  of  man,  only  that  it  was  a  mixture  of  oat  and  barley  meal.  As  to  the 
other  point,  that  this  was  not  an  indictible  offence,  because  it  respected  a  matter 
transacted  in  the  course  of  trade,  and  where  no  tokens  were  exhibited  by  which  the 
party  acquired  any  greater  degree  of  credit;  his  Lordship  said  that,  if  the  case  had 
been  that  this  miller  was  owner  of  a  soke  mill,  to  which  the  inhabitants  of  the 
vicinage  were  bound  to  resort,  in  order  to  get  their  corn  ground,  and  that  the  miller, 
abusing  the  confidence  of  this  his  situation,  had  made  it  a  color  for  practising  a 
fraud,  this  might  have  presented  a  different  aspect,  but,  as  it  then  stood,  it  seemed 
to  be  no  more  than  the  case  of  a  common  tradesman  who  was  guilty  of  a  fraud  in 
a  matter  of  trade  or  dealing,  such  as  Wiis'  adverted  to  in  Rax  v.  Wlieatli/,  and  the 
other  cases,  as  not  being  indictable. (ft)^ 

Again,  in  a  still  later  case,  where  the  indictment  against  the  defendants  was  for 
a  conspiracy  to  cheat  and  defraud  the  priisecutor  by  selling  him  an  unsound  horse ; 
and  the  case  did  not,  upon  the  evidence,  assume  the  shape  of  a  conspiracy;  Lord 
Ellenborough,  C.  J.,  said,  that  if  such  a  transaction  were  to  be  ^considered  ^ifa^rJ 
as  an  indictable  offence,  then,  instead  of  all  the  actions  which  had  been  ^ 
brought  on  warranties,  the  defendants  ought  to  have  been  indicted  as  cheats ;  and 
that  no  indictment  in  a  case  like  this  could  be  maintained,  without  evidence  of  con- 
cert between  the  parties  to  effectuate  a  fraud.  And  the  defendnats  were,  accord- 
ingly, acquitted,  (r) 

These  cases  seem  sufficiently  to  support  the  definition  above  adopted,  (1/7")  and  to 
show  that  the  cheat  or  fraud  must  be  effected  by  some  deceitful  and  illegal  practice 
or  token,  which  offtcU,  or  may  affect  the  public,  in  order  to  be  indictable  at  common 
law.  And  it  seems  also  to  result  from  these  cases  that  a  cheat  or  fraud,  in  order  to 
be  punishable  by  the  common  law,  must  be  such  against  which  common  prudence 
could  not  have  guarded.(a;)     Indeed  it  can  hardly  be  supposed  that  a  cheat  will 

(t)  See  Treeve's  case,  ante^  p.  606. 

(u)  Rex  V.  Hajnes,  4  M.  ft  S.  214.  Qu.  therefore  the  case  of  Rex  v.  Wood,  1  l^ess.  Gas. 
217,  where  the  defendant,  being  a  miller,  and  indicted  for  changing  corn  delivered  to  him 
to  be  groand,  and  giving  bad  corn  instead  of  it ;  a  motion  was  made  to  quash  the  indict- 
ment, because  the  transaction  was  only  a  private  cheat,  and  not  of  a  public  natnre ;  bnt 
it  was  answered  that,  being  a  cheat  in  the  way  of  trade,  it  concerned  the  public  :  and  the 
coort  were  nnanimous  not  to  quash  it.  And  see  the  observations  as  to  the  authority 
of  cases  of  this  kind,  in  which  the  court  refused  to  quash  the  indictment,  ante,  p.  614, 
note  {g). 

(v)  Rex  V,  Pjwell,  1  Stark.  R.  402  (2  E.  C.  L.  R.).  In  Reg.  r.  Kenrick,  5  Q.  B.  49  (48  B. 
C.  L.  R.),  Lord  Denman,  C.  J.,  said,  that  in  Rex  o.  Pjrwell  "  the  acquittal  was  directed, 
not  because  an  action  might  have  been  brought  on  the  warranty,  but  .because  one  of  the 
two  defendants,  though  acting  in  the  sale,  was  not  shown  to  have  been  aware  that  a  fraud 
was  practised."  See  Reg.  v.  Kenrick,  pott^  p.  654.  In  Reg.  v.  Rowlands,  2  Den.  0.  G.  364, 
Erie,  J.,  (p.  386)  said  that  Rex  v.  Pywell  was  overruled  by  Rex.  v.  Kenrick. 

(tp)  Ante,  p.  613. 

(z)  1  Hawk.  P.  C.  c.  71,  s.  I,  2;  Rex  v.  Wheatly,  2  Burr.  112.'S,  ante,  p.  616.  By  Field- 
ing arguendo  in  the  case  of  Rex  v.  Young,  3  T.  R.  99,  assented  to  by  BuUer,  J.,  Id.  104  ; 
but  8ee/70«;,  p.  621. 

^  Gomm.  V.  James,  1  Pick.  375. 
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much  affect  the  public  which  is  open  to  the  detection  of  any  man  of  common 
prudence. 

With  respect  to  the  indictment  for  a  cheat  or  fraud  at  common  law,  it  may  be 
briefly  observed,  that  where  the  transaction  has  been  eflfeoted  by  false  tokens,  and 
the  offence  is  so  charged,  it  is  necessary  to  specify  and  set  forth  what  the  fake  tokens 
were ;  and  it  is  not  sufficient  to  allege  generally  that  the  cheat  was  effected  by 
certain  false  tokeus  or  false  pretences. (y)  But  it  does  not  seem  to  be  necessary  to 
describe  them  more  particularly  than  they  were  shown  or  described  to  the  party  at 
the  time,  and  in  consequence  of  which  he  was  imposed  upon ;  and  it  is  also  said 
not  to  be  necessary  to  make  any  express  allegation  that  the  facts  set  forth  show  a 
&lse  token  (z)  An  objection  appears  to  have  been  made  to  one  of  the  oouots  of  an 
indictment  for  a  cheat  at  common  law,  that  it  charged  the  false  pretence  to  have 
been  made  to  one  person,  and  the  deceit  to  have  been  practised  on  a  different 
person,  (a) 

The  punishment  of  this  offence  at  common  law  is,  as  in  other  cases  of  misde- 
meanor, by  fine,  imprisonment,  or  further,  by  infamous  corporal  pain,  in  aggravated 
cases.(6)  And  by  the  14  &  15  Vict,  c  100,  s.  29,  the  court  may  sentence  any 
person  convicted  of  ^^  any  cheat  or  frawi  punhhahle  at  common  law,"  to  be  im- 
prisoned for  any  term  now  warranted  by  law,  and  to  be  kept  to  hard  labor,  daring 
the  whole  or  any  part  of  such  term  of  imprisonment" 

*618]       Sec,  IL — Of  Cheats  and  Frauds  by  meafis  of  False  Pretences. 

By  the  24  &  25  Vict.  c.  96,  s.  88,  "  whosoever  shall  by  any  false  pretence  obtain 
from  any  other  person  any  chattel,  money^  or  valuable  security,  with  intent  to  defraud, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  tlie  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement :  Provided,  that  if  upon  the  trial  of  any 
person  indicted  for  such  misdemeanor  it  shall  be  proved  that  he  obtained  the  pro- 
perty in  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor  j  and  no  person 
tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for  larceny 
upon  the  same  facts :  Provided  also,  that  it  shall  be  sufficient  in  any  indictment  for 
obtaining  or  attempting  to  obtain  any  such  property  by  false  pretences  to  allege  that 
the  party  accused  did  the  act  with  intent  to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person,  and  without  alleging  any  ownership  of  the  chatteL 
money,  or  valuable  security  ;  and  on  the  trial  of  any  such  indictment  it  shall  not  be 
necessary  to  prove  an  intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient 
to  prove  that  the  party  accused  did  the  act  charged  with  an  intent  to  defraud."(c) 

Sec.  89.  Whosoever  shall  by  any  false  pretence  oause  or  procure  any  money  to 
be  paid,  or  any  chattel  or  valuable  security,  to  be  delivered  to  any  other  person,  for 
the  use  or  benefit  or  on  account  of  the  person  making  such  false  pretence,  or  of  any 
other  person,  with  intent  to  defmud,  shall  be  deemed  to  have  obtained  such 
money,  chattel,  or  valuable  security  within  the  meaning  of  the  last  preceding 
section."(c?) 

(y)  2  East  P.  C.  c.  18,  s.  13,  p.  837.  (z)  2  East  P.  C.  c.  18,  s.  13,  p.  838. 

(a)  Lara's  case,  2  Leach  647  ;  but  see  Rex  v.  Douglas,  1  Canipb.  212,  post^  p.  639,  where 
the  pretence  was  made  to  a  servant,  but  the  money  of  the  mistress  obtained. 

(b)  1  Hawk.  P.  C.  c.  71,  s.  3 ;  2  East  P.  C  c.  18,  s.  13,  p.  838. 

(c)  This  clause  is  framed  from  the  7  &  8  Geo  4,  c.  29,  s.  53 ;  9  Geo.  4,  c.  65,  s.  46  (L) : 
and  14  k  15  Vict.  c.  100,  s.  8.  The  former  enactments  had  "cheat  or  defraud;"  but  as 
the  14  &  15  Vict.  c.  100,  s.  8,  had  "defraud"  only;  and  as  "to  defraud  means  to  cheat  a 
person  out  of  something,"  per  Pollock,  G.  B.,  in  Reg.  v.  Ingham,  Bell  C.  G.  181,  the  word 
"  cheat"  has  been  omitted.  In  Reg.  v.  Sill,  1  E.  &  B.  533  (72  E.  G.  L.  R.),  and  other  cases, 
pott,  p.  675,  it  was  held  that  an  indictment,  which  omitted  to  state  the  ownership  of  the 
property  o'^tained,  was  bad.  The  words  in  italics  were  Introduced  to  prevent  such  a  deci- 
sion again.  As  to  hard  labor,  &c.,  see  ante,  p.  67,  and  as  to  abettors,  ante,  p.  67.  The 
Act  does  not  extend  to  Scotland. 

(d)  This  clause  is  new.  It  is  intended  to  meet  all  cases  where  any  person  by  means  of 
any  false  pretence  induces  another  to  part  with  property  to  any  person  other  than  the 
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Sec.  90.  "  Whosoever  with  intent  to  defraad  or  injure  any  other*  person,  r^/^-jq 
shall  by  any  false  pretence  fraudulently  cause  or  induce  any  other  person  to  ^ 
execute,  make,  accept,  endorse,  or  destroy  the  whole  or  any  part  of  any  valuable 
security,  or  to  write,  impress,  or  affix  his  name,  or  the  name  of  any  other  person,  or 
of  any  company,  firm,  or  co-partnership,  or  the  seal  of  any  body  corporate,  company, 
or  society,  upon  any  paper  or  parchment,  in  order  that  the  same  may  be  afterwards 
made  or  converted  into  or  used  or  dealt  with  as  a  valuable  security,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement.(e) 

Some  of  the  cases  decided  upon  the  repealed  acts,  may  assist  in  the  construction 
of  the  recent  statute.* 

partj  makioj^  the  pretence.  It  was  introduced  to  get  rid  of  the  narrow  meaning  which 
was  given  to  the  word  *^ obtain"  in  the  judgments  in  Reg.  v.  Garrett,  Dears.  C.  C.  232, 
po9ty  p.  6d8 ;  according  to  which  it  would  have  been  necessary  that  the  property  should 
either  have  been  actually  obtained  by  the  party  himself  or  for  his  benefit.  See  also  The 
Liverpool  Adelpbi  Loan  Association  v.  Fairhurst,  9  Exch.  R.  422.  This  clause  will  in- 
clude every  case  where  a  defendant  by  any  false  pretence  causes  property  to  be  delivered 
to  any  other  person  for  the  use  either  of  the  person  making  the  pretence,  or  of  any  other 
perton.  It  therefore  is  a  very  wide  extension  of  the  law  as  laid  down  in  Reg.  v,  Garrett, 
and  plainly  includes  every  case  where  any  one,  with  intent  to  defraud,  causes  any  person 
by  means  of  any  false  pretence  to  part  with  any  property  to  any  person  whatsoever. 

[e)  This  clause  is  principally  new;  it  was  framed  long  before  the  21  k  22  Vict.  c.  47 
was  passed.  It  is  very  much  more  extensive  than  that  Act,  and  will  include  all  such  cases 
as  Reg.  V.  Danger,  D.  A  B.  307.  There  the  prisoner  falsely  represented  to  the  prosecutor 
that  a  person  was  baling  up  for  him  a  quantity  of  leather,  which  was  to  come  into  his 
warehouse  that  afternoon,  and  the  prosecutor,  relying  on  such  false  statement,  agreed  to' 
bay  the  leather  and  accept  a  bill  for  the  amount  of  the  purchase  money.  The  prisoner 
banded  to  the  prosecutor  a  bill  duly  stamped,  signed  by  himself  as  drawer,  addressed  to 
the  prosecutor,  and  payable  to  the  prisoner's  order.  The  prosecutor  accepted  the  bill, 
and  returned  it  to  the  prisoner,  who  negotiated  it,  and  applied  the  proceeds  to  his  own 
use ;  and  it  was  held  that  the  prosecutor  had  no  property  in  the  bill  as  a  security,  or  even 
in  the  paper  on  which  it  was  written,  and  therefore  the  prisoner  could  not  be  convicted 
of  obtaining  it  by  false  pretences. 

^  See  People  v.  Stone,  9  Wend.  182.  In  an  indictment  under  the  statute  for  obtaining  by 
false  pretences,  the  signature  of  a  person  to  a  written  instrument,  it  is  not  necessary  to 
charge  loss  or  prejudice  to  have  been  sustained  by  the  prosecutor  ;  the  offence  is  complete 
when  the  signature  is  obtained  by  false  pretences  with  intent  to  cheat  or  defraud ;  and  it 
is  not  essential  that  actual  loss  or  injury  should  be  sustained  :  People  v.  Genung,  11  Wend. 
18.  The  false  assertion  or  possession  of  money  on  the  credit  whereof  goods  were  obtained, 
is  a  false  pretence:  Comm.  v.  Burdick,  2  Burr.  163.  In  an  indictment  for  obtaining  the 
signature  of  a  person  to  a  written  instrument  by  false  pretences,  it  need  only  appear  that 
the  instrument  on  its  face  is  one  calculated  to  prejudice  the  party  who  has  signed  it, 
though  on  the  fact  stated  in  the  indictment  it  would  be-  void  for  fraud  :  People  v.  Crissie, 
4  Denio  525.  An  indictment  alleging  that  the  defendants  falsely  pretended  to  a  third 
person  that  a  drove  of  sheep  which  they  offered  to  sell  him  were  free  from  disease  and 
foot  ail,  and  that  a  certain  lameness  apparent  in  some  of  them  was  owing  to  an  accidental 
injury,  by  means  of  which  they  obtained  a  certain  sum  of  money,  on  the  sale  of  said  sheep 
to  such  person,  with  proper  qualifying  words,  and  an  averment  negativing  the  facts  re- 
presented, is  good  under  the  statute  against  cheating  by  false  pretences :  Ibid.  An  indict- 
ment on  the  Revised  Statutes  of  Massachusetts,  for  obtaining  money,  goods,  or  other  pro- 
perty by  any  false  pretence  with  intent  to  defraud,  must  set  forth  all  the  material  facts 
and  circumstances  which  the  prosecutor  would  be  bound  to  prove  in  order  to  procure  a 
conviction.  An  indictment  on  that  section  is  insufficient,  if  it  merely  alleges  that  the 
defendant,  intending  to  cheat  and  defraud  A.  of  his  money  and  property,  designedly  and 
knowingly  did  falsely  pretend  to  A.  that  a  watch  which  the  defendant  had  was  a  gold 
watch,  by  means  whereof  the  defendant  did  designedly  and  knowingly  obtain  from  A. 
thirty-five  dollars  with  intent  to  cheat  and  defraud  him  of  the  same, — whereas  in  truth  the 
said  watch  was  not,  and  the  defendant  knew  that  it  was  not  a  gold  watch.  When  money 
or  other  property  is  obtained  by  a  sale  or  exchange  of  property  effected  by  means  of  false 
pretences,  such  sale  or  exchange  ought  to  be  set  forth  in  the  indictment,  and  the 
false  pretences  should  be  alleged  t^  have  been  made  with  a  view  to  effect  such  a  sale  or 
exchange,  and  that  by  reason  thereof  the  party  was  induced  to  buy  or  exchange,  as  the 
case  may  be:  Gomm.  v.  Strain,  10  Mete.  521.  False  pretences  must  be  of  some  existing 
fact  and  not  of  future  transactions :  Burrow  v.  State,  7  Eng.  65.    When  the  pretences 
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As  a  dog  is  not  the  sabject  of  laroenj  at  oommon  law,  so  the  obtainiDg  a  dog  by 
false  pretences  was  not  within  the  7  &  8  Geo.  4,  c.  29,  s.  53 ;  for  a  dog  is  not  a 
"  chattel "  within  the  meaning  of  that  Act.(/) 

Upon  an  indictment  for  obtaining  an  order  for  the  payment  of  £2  10s..  it  ap- 
peared that  there  was  a  burial  society,  the  rules  of  which  had  not  been  certified  or 
enrolled,  and  the  prisoners  were  the  secretary  and  collector  and  also  members  of  the 
society  and  interested  in  its  funds;  and  B.  Beswick  was  the  president,  and  W.  A. 
Entwisle  the  treasurer  of  the  society.  In  case  of  the  death  of  a  member  it  was  the 
duty  of  the  prisoners  to  view  the  body,  report  the  death  to  the  president,  and  apply 
to  him  for  an  order  upon  the  treasurer  for  the  amount  to  which  the  representatires 
of  the  deceased  were  entitled,  and  to  receive  the  same  upon  such  order  for  the  bene- 
fit of  the  representatives.  The  prisoners  falsely  pretended  to  the  president  that  a 
death  had  occurred,  and  thereby  obtained  from  him  the  following  order : — 

"  Bolton,  United  Burial  Society,  No.  23. 
"  Bolton,  September  1st,  1853. — Mr.  W.  A.  Entwisle,  Treasurer — Please  to  pay 
the  bearer  £2  10s.,  Greenhalgh,  and  charge  the  same  to  the  above  society. — ^Robert 
Lord. 

"  Benjamin  Beswick,  President." 

The  prisoners  took  this  order  to  the  treasurer's  daughter,  and  by  means  of  it 
obtained  £2  10s.  from  her  on  account  of  her  father  as  such  treasurer ;  and,  upon  a 
case  reserved  after  a  verdict  of  guilty,  it  was  held  that  the  conviction  was  right ;  for 
*fi9m  ^^^  order  was  clearly  a  valuable  security  as  interpreted  by  sec.  5  of  the  *7  & 
^  8  Geo.  4,  c.  29,  and  came  within  the  words  **  order  or  other  security  whatso- 
ever for  money  or  for  the  payment  of  mJney."(^) 

In  an  indictment  framed  on  30  Geo.  2,  o.  24,  the  first  count  charged  that  the 
four  defendants.  Young,  Randall,  Mullins,  and  Osmer,  fraudulently  intending  to 
obtain  the  money  of  the  king's  subjects,  by  false  colors  and  pretences,  unlawfully 
and  knowingly,  &c.,  did  falsely  pretend  to  one  Thomas,  that  Young  had  made  a 
bet  of  five  hundred  guineas  on  each  side,  with  a  colonel  in  the  army,  then  at  Bath, 
that  one  Wm.  Lewis  would,  on  the  next  day,  run  on  the  high  road,  leading  from 
Gloucester  to  Bristol,  ten  miles  in  length,  within  one  hour ;  and  that  Young  and 
Mullins  did  go  two  hundred  guineas  each  in  the  bet,  and  Randall  did  go  the  other 
hundred  guineas ;  and  that,  under  color  and  pretence  of  such  bet,  they  obtained 
from  Thomas,  as  a  part  of  such  pretended  bet,  twenty  guineas  of  the  five  hundred 
guineas ;  by  which  said  false  pretences  the  defendants  unlawfully,  &c.,  obtained  from 
the  said  Thomas  the  said  twenty  guineas,  with  intent  to  cheat  and  defraud  him 
thereof;  whereas,  in  truth,  no  such  bet  had  been  made,  &c.,  against  the  form  of  the 
statute,  &c.  A  second  count  stated  the  bet  to  have  been  made  between  Young  and 
Osmer.  The  defendants  having  been  convicted,  it  was  objected  upon  error  that  the 
supposed  false  pretences  shown  in  the  first  and  second  counts  were  neither  contrary 
to  the  33  Hen.  8,  c.  1  (now  repealed),  or  the  30  Geo  2,  c.  24  (now  repealed),  or 
any  other  statute.  And  it  was  argued  that  the  transaction  itself  was  not  the  sub- 
ject matter  of  a  criminal  prosecution,  for  that  it  did  not  affect  the  public ;  and  that 
it  was  one  against  which  common  prudence  might  have  guarded ;  for,  as  it  was  the 
representation  of  a  future  transaction,  the  party  had  an  opportunity  of  inquiring 
into  the  truth  of  it,  and  that  therefore  it  was  his  own  fault  if  he  were  deceived :  but 
the  objection  was  overruled.  Lord  Kenyon,  0.  J.,  said,  ^^  Undoubtedly  this  indict- 
ment, being  founded  on  the  30  Geo.  2,  c.  24,  is  different  from  a  common  law  indict- 

(/)  Reg.  V,  Robinson,  Bell  0.  C.  34. 

Iff)  Reg.  V.  Greenbalgh,  Dears.  C.  C.  267.  The  court  also  were  clear  that  there  was 
nothing  in  an  objection  that  the  society  was  not  enrolled. 

charged  are  of  too  vague  and  indefinite  a  character  to  deceive  a  person  of  ordinary  pru- 
dence and  understanding,  they  are  not  within  the  purview  of  the  statute:  Ibid. 

For  other  cases  see  Fassett  v.  Smith,  23  N.  Y.  252  ;  State  v.  Tomlin,  5  Dutch.  13  ;  Gomm. 
V,  Haughey,  3  Met.  (Ky.)  223 ;  State  v.  Evers,  49  Mo.  542 ;  Comm.  v.  Hutchlnsoo,  I  Clark 
302  ;  Scott  V.  People,  47  N.  Y.  303  ;  Comm.  v.  Poulson,  4  Clark  20 ;  People  v.  Pray,  I  Mich. 
(N.  P.)  69;  State  v,  Phifer,  65  N.  C.  321;  Clark  v.  People,  3  Lans.  329. 
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ment.  When  it  passed  it  was  considered  to  extend  to  every  case  where  a  party  bad 
obtained  money  by  falsely  representing  himself  to  be  in  a  situation  in  which  he  was 
not,  or  any  occurrence  that  had  not  happened,  to  which  persons  of  ordinary  caution 
might  give  credit.  The  33  Hen.  8,  e.  1,  requires  a  false  seal,  or  token,  to  be  used 
in  order  to  bring  the  person  imposed  upon  into  the  confidence  of  the  other ;  but  that 
being  fband  to  be  insufficient,  the  30  Geo.  2,  c.  24,  introduced  another  offence, 
describing  it  in  terms  extremely  general.  It  seems  difficult  to  draw  the  line,  and 
to  say  to  what  oases  this  statute  shall  extend  ;  and  therefore  we  must  see  whether 
each  particular  case,  as  it  arises,  comes  within  it."  His  Lordship  then  adverted  to 
the  facts  of  the  case  before  the  court :  and  after  saying  that  the  defendants,  morally 
speaking,  had  been  guilty  of  an  offence,  proceeded  thus :  ''  I  admit  that  there  are 
certain  irregularities  which  are  not  the  subject  of  criminal  law.  But  when  the 
criminal  law  happens  to  be  auxiliary  to  the  law  of  morality,  I  do  not  feel  any 
inclination  to  explain  it  away.  Now  this  offence  is  within  the  words  of  the  r^c/^o-i 
Act;  for  the  defendants  have,  by  *false  pretences,  fraudulently  contrived  to  ^ 
obtain  money  from  the  prosecutor;  and  I  see  no  reason  why  it  should  not  be  held 
to  be  within  the  meaning  of  the  statute."  Ashurst,  J.,  said,  in  jiving  his  opinion, 
**^  The  30  Geo.  2,  c.  24,  created  an  offence  which  did  not  exist  before,  and  I  think 
it  includes  the  present.  The  Legislature  saw  that  all  men  were  not  equally  prudent, 
and  this  statute  was  passed  to  protect  the  weaker  part  of  mankind.(A)  The  words 
of  it  are  very  general,  /All  persons  who  knowingly  by  false  pretences  shall  obtain 
from  any  person  money,  goods,  &e.,  with  intent  to  defraud,  &o./  and  we  have  no 
power  to  restrain  their  operation.''  And  BuUer,  J.,  after  observing  upon  the  33 
Hen.  8,  said,  "  The  Legislature  thought  that  the  former  statute  was  too  limited ; 
and  therefore  the  30  Geo.  2,  c.  24,  was  pAssed ;  which  enacts,  '  That  all  persons 
who  shall  obtain  money  from  others  by  /aUe  pretences^  with  intent  to  cheat  or 
defraud  such  persons,  shall  be  deemed,  offenders  against  the  public  peace/  The 
statute,  therefore,  clearly  extends  to  cases  which  were  not  the  subject  of  an  indict- 
ment at  common  law.  The  ingredients  of  this  offence  are,  the  obtaining  money  by 
false  pretences,  and  with  an  intent  to  defraud.  Barely  asking  another  for  a  sum  of 
money  is  not  sufficient ;  but  some  pretence  must  be  used,  and  that  pretence  false ; 
and  the  intent  is  necessary  to  constitute  the  crime.  If  the  intent  be  made  out, 
and«the  false  pretence  used  in  order  to  effect  it,  it  brings  the  case  within  this 
statute."(i) 

It  was  argued  in  this  case,  that  even  the  generality  of  the  term  '^  false  pretences," 
in  the  30  Geo.  2,  c.  24,  did  not  extend  the  law  to  cases  against  which  common 
caution  might  guard :  but  Ashurst,  J.,  said,  that  as  all  men  were  not  equally  pru- 
dent, this  statute  was  passed  to  protect  the  weaker  part  of  mankind;  still,  however, 
it  has  been  observed,  that  it  might  have  been  a  question  whether  the  statute  extended 
to  every  false  pretence,  either  absurd  or  irrational  upon  the  face  of  it,  or  such  as  the 
party  had,  at  the  very  time,  the  means  of  detecting  at  hand ',  or  whether  the  words, 
which  were  general,  should  have  been  construed  co-ex tensively  with  the  cheat  actually 
effected  by  means  of  the  false  pretence  used.  And  it  was  suggested,  that  these 
might  perhaps  be  matters  proper  for  the^consideration  of.  the  jury,  with  the  advice 
of  the  Coun.(j'y 

(A)  See  the  observations  of  Lord  Denman,  C.  J.,  in  Reg.  v.  Wickham,  pott,  p.  622. 
(ij  Rex  V.  Young,  3  T.  R.  98.  (/)  2  East  P.  C.  18,  s.  8,  p.  828. 

^  A  representation,  though  false,  is  not  within  the  statute  against  obtaining  property, 
Ac,  by  false  pretence,  unless  calculated  to  mislead  persons  of  ordinary  prudence  and 
caution :  People  v.  Williams,  4  Hill  9.  It  is  essential  to  constitute  the  offence  of  obtain- 
ing money,  &c.,  by  false  pretences,  that  the  person  alleged  to  have  been  defrauded  should 
have  believed  the  false  pretences  to  be  true,  and  that  they  should  have  been  such  that  if 
true  they  would  naturally  operate  upon  an  honest  and  ordinarily  prudent  person,  and  also 
that  such  person  in  parting  with  his  property  was  not  himself  guilty  of  a  crime.  There- 
fore, held  on  demurrer,  that  an  indictment  for  obtaining  a  watch  from  a  person  upon  the 
false  representation  that  the  defendant  was  a  constable  and  had  a  warrant  against  such  a 
person,  issued  by  a  justice  of  the  peace  for  the  crime  of  rape,  and  that  he  would  settle  the 
same  if  the  person  defrauded  would  give  the  defendant  the  watch,  could  not  be  sustained : 
People  V,  iStetson,  4  Barb.  161. 


621  Of  Cheats,  &c.,  bt  False  Pretences.  [book  iv. 

It  should  seem  that  a  pretence  to  come  within  the  meaning  of  the  new  statute 
need  not  be  such  an  artful  device  as  will  impose  upon  a  man  of  ordinary  caution. 
In  a  late  case  where  it  was  said  in  ar^ment  that  an  opinion  had  always  prevailed 
that  the  fraud,  to  constitute  an  indictable  offenoe;  must  be  such  an  artful  device  as 
would  impose  upon  a  man  of  ordinary  caution ;  Lord  Denman,  G.  J.,  said,  *^L  never 
could  see  why  that  should  be.  Suppose  a  man  has  just  art  enough  to  impose  upon 
a  very  simple  person,  and  defraud  him ;  how  is  it  to  be  determined  whether  the 
d^ree  of  fraud  is  such  as  shall  amount  to  a  misdemeanor  ?  Who  is  to  give  the 
measure  ?"  It  was  answered  that  the  law  prescribed  it.  Regina  v.  Jcnes^{k)  was 
*ft221  ^^^°  cited ;  in  that  case  the  ^defendant  was  indicted  for  having  obtained 
^  money  by  pretending  to  be  sent  for  £20  for  the  use  of  J.  8.,  and  Holt,  G. 
J.,  said,  "  It  is  no  crime  unless  he  came  with  false  tokens.  Shall  we  indict  a  man 
for  making  a  fool  of  another  ?  Let  him  bring  his  action."  Upon  which  Lord 
Denman,  G.  J  ,  added,  '^  Why  is  it  the  prosecutor's  folly  more  than  the  defendant's 
fraud  ?  This  point  is  sometimes  put  as  if  a  lie  were  something  laudable.  There 
are  indeed  caseto,  where  the  pretence  is  so  very  foolish  that  it  is  difficult  to  say  that 
an  imposition  is  practised ;  but  still  who  is  to  give  the  measure  V'(l) 

If  a  person  represents  as  an  existing  fact  that  which  is  not  an  existing  fact  for 
the  fraudulent  purpose  of  obtaining  money,  he  is  guilty  of  making  a  false  pretence 
within  the  statute.  Upon  an  indictment  for  obtaining  by  false  pretences  from  J. 
Buxton  a  sum  of  money,  it  appeared  that  Buxton  was  a  member  of  '^  The  Earl  of 
Uxbridge  Lodge  of  Odd  Fellows  at  Burton-on-Trent ;"  and  his  contribution  was 
ninepence  per  fortnight.  The  prisoner  was  secretary  of  the  lodge,  and  it  was  his 
duty  to  receive  money  from  the  members  in  lodge  hours ;  but  he  had  no  authority 
to  receive  any  out  of  the  lodge ;  on  the  1 7th  of  November,  the  prisoner  tendered 
to  Buxton  out  of  the  lodge  the  following  writing : — 

"  Earl  of  Uxbridge  Lodge,  Burton-on-Trent. 
"  Sir  and  Br.  (Brother)  "  Nov.  14tl.,  1848. 

"  I  hereby  give  you  notice  that  you  owe  to  your  lodge  for  contributions,  &o.,  the 
sum  of  13«.  9^.,  due  on  the  20th  inst. 

"  Yours  respectfully, 
"  To  Mr.  Joseph  Buxton.  **  William  Woollk^." 

The  20th  of  November  was  the  next  lodge  night  after  the  14th.  Prisoner  said,  '^I 
have  brought  you  a  summons  for  the  money  you  owe  the  lodge.''  Buxton  opened 
the  paper,  and  said,  '^  Do  I  owe  that  amount,  thirteen  shillings  and  ninepence  V* 
Prisoner  said,  ''  You  do."  Buxton  said,  "  It  is  not  very  long  since  I  paid  a  sum  at 
the  lodge  to  you."  Prisoner  said^  "  That  is  what  you  owe."  Buxton  said,  '*  Very 
well,"  and  paid  him  fourteen  shillings,  and  received  threepence  in  change.  It 
appeared  by  the  books  of  the  lodge  in  the  prisoner's  writing  that  Buxton  had  paid 
three  shillings  and  ninepence  on  the  23d  of  October  at  the  lodge,  and  that  on  the 
3iK/,oo-|  20th  of  November  two  sums  of  ninepence  and  a  subscription  of  eightpence 
-*  were  due  from  him.  The  prisoner  accounted  to  the  ^treasurer  on  the  20th 
of  November,  and  paid  him  four  pounds  eleven  shillings  and  one  penny,  but  no  sum 

(k^  2  Lord  Rajm.  1013. 

\l)  Reg.  V.  Wickham,  10  Ad.  k  E.  34  (37  K.  C.  L.  R.).  It  is  submitted  that  the  jarj  are 
the  proper  persons  to  give  the  measure,  aad  that  it  is  for  them  to  say  whether  or  not  the 
pretence  used  were  the  means  of  obtaining  the  property.  Anj  rule  founded  upon  the 
pretence  being  such  as  would  impose  upon  persons  of  ordinary  caution,  would  leave  all 
such  as  were  unfortunately  gifted  with  a  less  degree  of  caution  at  the  mercy  of  the  fraudu- 
lent and  designing.  And  as  in  robbery  it  would  be  absurd  to  lay  down  any  rule  which 
defined  the  force  necessary  to  constitute  a  robbery  with  reference  to  the  ordinary  strenirth 
of  mankind;  so  in  false  pretences  it  would  be  equally  absurd  to  establish  a  rule  with 
reference  to  the  ordinary  capacity  of  mankind.  On  the  other  hand,  as  in  robbery,  tfae 
correct  rule  clearly  is  that  any  force  sufficient  to  overcome  the  bodily  resistance  .of  the 
party  robbed  constitutes  the  offende,  whether  that  party  be  a  powerful  man  or  a  feeble 
woman ;  so  it  is  submitted  that  any  pretence  sufficient  to  overcome  and  impose  upon  the 
mind  of  the  party  to  whom  it  is  made,  ought  to  be  considered  to  constitute  an  offence 
within  this  statute ;  and  that  whether  it  were  of  such  a  character  or  not,  ought  to  be 
left  to  the  determination  of  the  jury  with  reference  to  all  the  facts  of  the  particular  case. 
C.  S.  G. 
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of  thirteen  shiUiDgs  and  ninepence  from  Buxton.  It  was  objected,  first;  that  there 
was  DO  false  pretence  within  the  statute,  and  that  the  fact  of  what  was  due  was  as 
much  within  the  knowledge  of  Buxton  as  of  the  prisoner.  Secondly,  that  if  there 
were  any  false  pretenco  it  was  the  written  paper  which  ought  to  have  been  set  out 
in  the  indictment.  In  answer  to  the  second  objection,  it  was  contended  that  the 
false  pretence  was  the  oral  representation  of  the  prisoner.  The  objections  were 
overruled,  and  the  prisoner  convicted ;  and,  upon  a  case  reserved,  it  was  contended 
that  there  was  no  false  pretence  within  the  meaning  of  the  statute ;  in  all  the  cases 
the  money  had  been  obtained  by  a  false  representation  of  a  fact,  of  which  the  party 
could  not  possibly  have  been  cognisant,  and  the  truth  of  which  he  had  no  means  of 
ascertaining ;  but  the  judges  were  unanimously  of  opinion  that  this  was  a  false  pre- 
tence within  the  statute.  In  the  course  of  the  argument,  Lord  Campbell,  C.  J., 
said,  "  It  seems  that  the  Legislature  meant  to  prevent  such  gross  frauds  as  may  easily 
be  perpetrated,  though  an  inquiry  might  easily  be  made.  Suppose  a  tax-gatherer 
demands  money  for  taxes  allied  to  be  due ;  you  inquire,  and  find  that  the  persons 
through  whom  you  usually  make  such  payments  have  not  paid  it,  and  you  accord- 
ingly pay  it,  though  in  reality  nothing  be  due ;  would  not  that  be  a  false  repre- 
sentation ?"  "  If  a  tradesman,  knowing  that  a  customer  owes  him  nothing  whatever, 
says  that  he  owes  him  £5,  and  gets  the  money,  I  think  he  comes  within  the  statute.'' 
"  1  entirely  agree  with  the  observations  of  Lord  Denman  in  Rex  v.  Wickhamy(ni) 
and  think  this  case  clearly  within  the  statute.''  And  Alderson,  B.,  said,  *^  If  a  man 
represents  as  an  existing  fact,  that  which  is  not  an  existing  fact,  and  so  gets  your 
money,  that  is  a  false  pretence ;  for  instance,  that  a  certain  church  had  been  built, 
and  that  there  was  a  debt  still  due  for  the  building,  when  there  was  no  debt  due ; 
that  would  be  a  false  pretence ;  yet  the  matter  might  easily  be  inquired  into  and 
ascertained.  Or  take  the  common  case.  The  prisoner  says,  '*  I  am  sent  by  Mrs.  T. 
for  a  pair  o'f  shoes.'  Is  not  that  a  false  pretence  ?  yet  inquiry  can  be  made,  and 
a^r  ttie  thing  has  happened  usually  is  made,  and  the  falsehood  detected.  Mrs.  T. 
might  live  five  miles  o£f,  or  she  might  be  a  next-door  neighbor ;  but  false  pretence 
or  DO  cannot  depend  on  mileage."  "  The  old  law  about  a  false  taken  was  a  much 
more  stringent  rule.  Why  should  we  not  hold  that  a  mere  lie  about  an  existing 
fact  told  for  a  fraudulent  purpose  should  be  a  false  pretence  ?"  And  Parke,  B., 
referred  to  note(^)  supra j  and  that  Mr.  Greavee's  view  seemed  to  be  correct. (n) 

A  pretence  that  the  party  would  do  an  act  which  he  did  not  mean  to  do  (as  a 
a  pretence  that  he  would  pay  for  goods  on  delivery),  was  holden  not  to  be  a  false 
pretence  within  the  30  Geo.  2,  c.  24.  The  prisoner  bargained  for  the  carcases  of 
three  sheep  and  some  other  meat,  and  the  seller  having  refused  to  trust  him,  rmaoA 
promised  to  pay  for  them  on  delivery  ^  but  he  did  not  mean  to  do  so,  ^and  *- 
when  they  were  delivered,  sent  back  an  evasive  letter.  The  indictment  was  for 
obtaining  the  carcases  and  meat  by  falsely  pretending  he  would  pay  for  them  on 
delivery,  whereas  he  did  not,  and  never  meant  to  do  so ;  and  he  was  convicted  ; 
but,  upon  a  case  reserved,  the  judges  thought  this  was  not  a  pretence  within  the 
statute  ^  that  it  was  merely  a  promise  for  future  conduct ;  and  that  common  caution 
would  prevent  any  injury  from  the  breach  of  it;  and,  therefore,  that  the  conviction 
was  wrong,  (o)* 

So  an  indictment  averring  that  the  prisoner  falsely  pretended  that  he  would  teU 
the  prosecutor  where  his  mare  and  gelding  were  is  bad.  The  indictment  stated  that 
a  mare  and  gelding  of  one  £.  Young  had  strayed  to  a  place  unknown  to  E.  Young, 


im)  Supra, 


i)  Reg.  V.  Woolley,  1  Den.  0.  0.  559 ;  3  C.  &  K.  98,  a.d.  1850.    No  notice  was  taken  of 
the  point  about  setting  oat  the  paper  writing ;  but  aa  to  that  point,  see  Reg.  v.  Goulsoa, 
1  Den.  C.  0.  592,  post,  p.  662. 
(o)  Rex  V.  Goodhall,  MS.,  Bayley,  J.,  and  R.  k  R.  461. 

'  A  false  pretence,  promissory  in  its  nature,  cannot  be  the  subject  of  a  criminal  charge : 
Ranney  v.  People,  22  N.  Y.  413.  A  false  pretence  under  the  statute  must  relate  to  a  past 
event  or  existing  fact.  Any  representation  in  regard  to  a  future  transaction  is  excluded : 
Dillingham  v.  State,  5  Ohio  (N.  S.)  280.  A  naked  false  assertion  may  be  a  false  pretence: 
In  re  Greenongh,  31  Verm.  279;  State  v.  Penley,  27  Conn.  587;  Chapman  v.  State,  2 
Head.  36. 
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and  that  the  prisoDer  unlawfully  did  falsely  pretend  to  the  said  E.  Young  that  he 
would  tell  him  where  the  said  mare  and  gelding  were,  if  he  would  give  him  a  sov- 
ereign ;  whereas  in  fact  the  prisoner  would  not  tell  the  said  £.  Young  where  the 
said  mare  and  gelding  were,  if  he  would  give  him  a  sovereign.  It  appeared  that  the 
prosecutor  having  lost  a  mare  and  gelding,  went  in  search  of  them  to  Lincoln ; 
where  the  prisoner,  on  being  introduced  to  the  prosecutor,  said  he  knew  where  they 
were,  and  would  tell  him  if  he  would  give  him  a  sovereign  -,  the  prosecutor  hesitated 
to^give  the  sovereign,  but  the  prisoner  refusing  to  give  the  information  unless  Uie 
sovereign  was  delivered  ioto  his  hands,  the  prosecutor  reluctantly  put  two  half  sov- 
ereigns into  his  right  hand,  which  the  prisoner  immediately  put  into  his  pocket 
The  prosecutor  then  required  the  prisoner  to  give  him  the  information  he  had  pro- 
mised, which  he  refused  to  do  or  to  return  the  money,  saying  he  had  no  informatioa 
to  give  him.  The  jury  having  found  the  prisoner  guilty,  upon  a  case  reseryed  upon 
the  question  whether  this  was  a  false  pretence  within  the  7  &  8  Geo.  4,  c.  29,  s.  53, 
the  judges  held  that  the  indictment  should  have  stated  that  the  prisoner  pretended 
he  knew  where  the  horses  were,  and  that  the  conviction  was  wrong.(j9) 

A  pretence  to  a  parish  officer,  as  an  excuse  for  not  working,  that  the  party  had 
no  clothes  when  he  really  had,  through  it  induced  the  officer  to  give  him  clothes,  was 
holden  not  to  be  obtaining  goods  by  false  pretences  within  the  meaning  of  the  30 
Geo.  2,  c.  24.  The  overseer  of  the  prisoner's  parish  asked  him  why  he  did  not 
work  to  support  his  family,  which  received  parish  relief;  the  prisoner  said  he  had 
no  shoes :  upon  which  the  overseer  gave  him  a  pair ;  but  the  prisoner  had  at  the 
time  two  good  pairs.  Upon  a  case  reserved,  the  judges  thought  that  this  was  not 
within  the  Act,  and  that  the  conviction  was  wrong ;  for  it  was  rather  a  false  excuse 
for  not  working,  than  a  false  pretence  to  obtain  goods. (^) 

In  the  case  of  Rex  v.  Young,  above  mentioned,  BuUer,  J.,  cited  the  following,  as 
a  case  in  point :  the  defendant,  Count  Villeneuve,  applied  to  Sir  T.  Broughton,  tell- 
ing him  that  he  was  intrusted  by  the  Duke  de  LauEun  to  take  some  horses  from  Ire- 
*fS2S1  ^^°^  ^  London,  and  that  he  had  been  detained  so  long  by  ^contrary  winds 
-I  that  his  money  was  spent ;  by  which  representation  Sir  T.  Broughton  was 
induced  to  advance  some  money  to  him ;  after  which  it  turned  out  that  the  prisoner 
never  had  been  employed  by  the  Duke  de  Lauzun,  and  that  his  whole  story  was  a 
fiction.  For  this  offence  he  was  convicted,  and  sentenced  to  hard  labor  on  the 
Thame8.(r)* 

It  was  agreed  upon  by  all  the  judges,  that  a  case  was  within  the  30  Geo.  2,  c. 
24,  where  the  credit  was  created  by  meant  of  the  fahe  pretence  ;  and  they  held 
that  in  the  following  case  the  prisoner  would  not  have  obtained  the  credit  but  for 
the  false  account  which  he  delivered.  The  prosecutors,  from  whom  the  prisoner 
was  charged  with  obtaining  money  by  false  pretences,  were  clothiers ;  the  prisoner 
was  a  shearman,  in  their  service,  and  employed  to  superintend  the  other  shearmen, 
and  to  take  an  account  of  the  persons  employed,  and  of  the  amount  of  their  wages 
and  earnings ;  at  the  end  of  each  week  he  was  supplied  with  money  to  pay  the 
different  shearmen,  by  the  clerk  of  the  prosecutors,  who  advanced  to  him  such  aam 
as,  according  to  a  written  account  or  note  delivered  to  him  by  the  prisoner,  was 
necessary  to  pay  them.  The  prisoner  was  not  authorized  to  draw  from  the  clerk 
for  money  generally  on  account,  but  merely  for  the  sums  actuaUy  earned  by  the 
shearmen  ;  and  the  clerk  was  not  authorized  to  pay  him  any  sums  except  what  he 
carried  in  his  account  or  note  as  the  amount  of  what  was  due  to  the  shearmen  for 
the  work  they  had  done.  The  prisoner  on  the  9th  of  September,  1796,  delivered 
to  the  prosecutors'  clerk  a  note  in  writing  in  the  following  form,  ''  9th  September, 
1796,  Shearmen  44/.  11«.  Oc;?.,''  which  was  the  common  form  in  which  he  made  out 

{p)  Rex  V.  Douglas,  R.  &  M.  C.  C.  R.  462.     See  Rex  v,  Parker,  |»o«^,  p.  640,  tt  seg, 
Iq)  Rex  V.  Wakeling,  R.  k  R.  504. 

(r)  Villeneuve's  case,  eor.  Moreton,  0.  J.,  of  Chester,  and  Buller,  J.,  Chester,  1778;  3  T. 
R.  104,  105. 

1  Aa  indictment  lies  for  obtaining  goods  by  false  pretences  when  a  party  represents 
himself  to  be  the  owner  of  property  which  does  not  belong  to  him,  and  thus  fraudulently 
induces  the  owner  to  sell  the  goods  to  him  on  credit :  People  v.  Kendall,  25  Wend.  399. 
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his  acoounfe  of  the  amount  of  their  week's  wages.  And  in  a  book  in  his  hand- 
writiDg,  which  it  was  his  business  to  keep  (of  the  men  employed,  of  the  work  they 
had  done,  and  of  their  earnings),  there  were  the  names  of  several  men  who  had 
not  been  employed,  who  were  entered  as  having  earned  different  sums  of  money, 
and  also  false  accounts  of  the  work  done  by  thoiae  who  were  employed ;  so  as  to 
make  out  the  sum  stated  in  the  note  to  be  due  to  the  shearmen.  Upon  this  evidence 
the  jury  found  the  prisoner  guilty ;  but  sentence  was  respited  in  order  to  take  tHe 
opinion  of  the  judges,  whether  this  case  were  within  the  30  Geo.  2,  c.  24,  the  pH- 
soner's  counsel  contending  that  no  cases  were  within  the  statute  but  those  where 
the  original  credit  was  obtained  by  means  of  the  false  pretence ;  and  that  it  did  not 
extend  to  cases  where  there  was  a  previous  confidence,  as  he  said  was  tho  case  here. 
The  judges,  after  some  difference  of  opinion,  ultimately  all  agreed  on  the  principle, 
that  if  the  false  pretence  created  the  credit,  the  case  was  within  the  statute ;  and 
they  considered  that  in  this  case  the  defendant  would  not  have  obtained  the  credit, 
but  for  the  false  account  which  he  had  delivered  in,  and,  therefore,  that  he  was 
properly  convicted.(s) 

The  first  count  charged  the  prisoner  with  falsely  pretending  that  a  certain  account 
was  correct,  whereby  he  obtained  an  order  for  the  payment  of  £14  Is,  2d.  from  the 
prosecutor  with  intent  *to  cheat  him  of  the  same ;  the  second  count  charged  r«^9<* 
ihe  prisoner  with  falsely  pretending  that  a  workman  of  the  prosecutor  was  '- 
entitled  to  £1  4$.  3d»,  for  work  done  by  him ;  whereby  the  prisoner  obtained  an 
order  for  the  payment  of  £16  128.  3d.  from  the  prosecutor,  with  intent  to  cheat 
him  of  part  of  the  proceeds  thereof,  to  wit,  six  shillings  and  sixpence.  It  was  the 
prisoner's  duty  as  foreman  of  the  prosecutor  to  keep  an  account  of  the  work  done 
by  his  master's  men,  and  of  the  wages  due  to  them,  and  on  the  Friday  in  each  week 
to  lay  this  account  before  his  master;  on  which  his  master  gave  him  a  check  on  his 
banker  for  the  total  sum  shown  to  be  due.  In  support  of  the  first  count  it  was 
proved  that  the  prisoner  one  week  produced  an  account  amounting  to  £14  1$.  2c?., 
which  included  a  false  charge  of  seven  shillings,  which  was  not  in  fact  due.  The 
master  confiding  in  the  accuracy  of  the  account  gave  him  a  check  for  £14  Is.  2d,, 
which  he  cashed,  and  applied  seven  shillings  to  his  own  use,  but  properly  disposed 
of  the  remainder.  The  second  count  was  supported  by  similar  evidence,  and  had 
reference  to  a  check  for  £16  12s,  Sd,,  out  of  which  the  prisoner  applied  to  his  own 
use  six  shillings  and  sixpence,  falsely  stated  to  be  due  to  a  workman ;  but  properly 
disposed  of  the  residue.  It  was  objected  that  the  first  count  was  not  proved,  as  the 
intent  was  not  to  cheat  of  the  check,  but  of  a  small  portion  of  the  proceeds:  and 
that  the  second  count  charged  no  offence  within  the  Act.  But,  on  a  case  reserved, 
the  judges  were  unanimously  of  opinion  that  the  first  count  was  proved;  but  they 
gave  no  opinion  as  to  the  other  count,  as  the  objection  was  on  the  face  of  the 
record.(<) 

Upon  an  indictment  for  larceny  it  appeared  that  the  prisoner  was  the  servant  of 
Mebsrs.  Neame,  grocers,  who  were  in  the  habit  of  purchasing  large  quantities  of 
what  was  called  ^^  kitchen  stuff."  The  course  of  business  was  for  the  sellers  of  the 
"kitchen  stuff"  to  take  it  to  the  prisoner  on  Messrs.  Neame's  premises.  It  was 
his  duty  to  weigh  it,  and  if  the  chief  clerk  was  in  the  counting-house  to  give  the 
seller  a  ticket  containing  the  weight,  price,  and  name  of  the  seller.  The  seller  then 
took  the  ticket  to  the  chief  clerk,  who  paid  him  the  price  out  of  moneys  furnished 
to  him  by  Messrs.  Neame  for  the  purpose.  In  the  absence  of  the  chief  clerk  the 
prisoner  had  authority  to  pay  the  seller,  and,  on  producing  a  ticket  containing  the 
above  particulars,  the  chief  clerk  repaid  the  prisoner  out  of  the  moneys  so  fur- 
nished to  him  by  Messrs.  Neame,  without  any  inquiry  as  to  whether  any  stuff  had 
been  really  bought,  or  the  quantity.  One  evening  the  prisoner  went  to  the  count- 
ing-house, and  demanded  two  shillings  and  threepence  of  the  chief  clerk,  which  he 
Kud  he  had  paid  for  eighteen  pounds  of  ^'kitchen  stuff."     He  produced  a  ticket  in 

(<)  Witchell's  case,  2  East  P.  C.  c.  18,  s.  8,  p.  830.  One  of  the  jadges  observed,  that  the 
prisoner  was  not  to  have  any  sum  he  thought  fit,  on  account ;  but  onlj  so  much  as  was 
worked  ont. 

(t)  Reg.  V.  Leonard,  1  Den.  0.  C.  304 ;  2  C.  &  E.  514  (61  E.  C.  L.  R.),  a.d.  1848.  The 
questions  in  this  case  are  got  rid  of  by  the  new  clause,  anttj  p.  618. 
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the  usual  form  coDtain'mg  the  name  of  Scott  as  the  seller,  and  two  shilUngB  and 
threepence  as  the  price,  and  received  that  sum  from  the  clerk  from  the  moDeys  8o 
furnished  to  him,  and  applied  it  to  his  own  use.  There  had  been  no  such  deftliog 
as  that  alleged  bj  the  prisoner,  nor  any  such  payment  by  him.  The^  prisoner  was 
^8^71  ^o'^^'^^^^^)  ^^^  upon  a  case  reserved,  the  judges  were  of  opinion  Hhat  as  the 
^  clerk  delivered  the  money  to  the  prisoner  with  the  intent  of  parting  with  it 
wholly  to  him,  the  latter  was  not  liable  to  be  indicted  for  .larceny,  but  only  for  ob- 
taining money  by  false  pretences.  The  conviction  for  larceny,  therefore,  was 
wrong,  (w) 

On  an  indictment  for  larceny  it  appeared  that  the  prisoner  was  th«  clerk  of  the 
prosecutors,  and  it  was  part  of  his  duty  to  pay  dock  and  town  dues,  which  might  be 
due  on  goods  exported  by  his  masters.  On  ascertaining  the  amount  required  for 
that  purpose  on  each  day's  export,  it  was  his  duty,  before  paying  it,  to  apply  for 
and  obtain  it  from  his  master's  cash-keeper,  and,  having  obtained  it,  to  pay  it  over. 
On  a  certain  day  there  was  required  to  pay  dock  and  town  dues  upon  goods  ex- 
ported by  his  masters  the  sum  of  £1  3«.,  and  no  more  was  paid  by  the  prisoner  for 
such  dues;  but  he  fraudulently  represented  to  the  cash-keeper  that  £3  1Q$.  4</.  was 
really  due  for  such  dues,  and  fraudulently  obtained  that  sum  from  the  cash-keeper 
by  such  representation,  with  intent  to  appropriate  the  difference  to  his  own  use, 
which  he  did.  And,  on  a  case  reserved,  it  was  held  that  the  prisoner  was  guilty 
of  obtaining  money  by  false  pretences,  and  not  of  larceny  (v) 

An  indictment  stated  that  certain  goods  liable  to  the  duties  of  customs,  consigned 
to  J.  Tritschler,  had  been  imported,  and  that  he  had  authorized  the  prisoner,  as  his 
agent,  to  transact  the  business  at  the  custom-house  relating  to  the  erttry  and  clear- 
ance of  the  said  goods,  and  to  pay  the  duties  payable  on  the  said  goods  on  his 
behalf;  and  that  the  prisoner  had  caused  to  be  passed  a  sight  entry  for  the  said 
goods,  &c.,  and  that  the  prisoner  delivered  to  J.  Tritschler  three  accounts  in  writ- 
ing, purporting  to  be  the  accounts  relating  to  the  entry  and  clearance  of  the  said 
goods,  and  of  moneys  payable  as  duties  upon  the  said  goods  so  consigned  to  J. 
Trit8chler,(t^)  and  that  the  prisoner  pretended  to  J.  Tritschler  that  the  said  ac- 
counts were  true  and  correct  accounts  of  the  business  transacted  by  him  relating  to 
the  entry  and  clearance  of  the  said  goods,  and  of  moneys  payable  by  J.  Tritschler 
to  the  prisoner  for  the  duties  payable  upon  the  said  goods,  and  that  £42  8s.  was 
payable  for  the  said  duties ;  by  means  whereof  he  obtained  that  sum,  with  intent  to 
cheat  Tritschler  of  £10  19s.  lOc^.  part  thereof.  When  goods  liable  to  duty  are 
landed  at  the  wharf,  what  is  called  a  sight  entry  is  made  by  some  one  on  behalf  of 
the  importer.  This  entry  contains  a  general  statement  of  the  nature,  quantity,  and 
value  of  the  goods,  and  is  merely  preparatory  to  passing  a  perfect  entry,  which  is 
done  within  three  or  four  days,  the  goods  being  then  examined  and  the  duty  paid. 
*({2R'\  '^^  ^^^  *time  the  sight  entry  is  made,  the  particulars  as  given  in  are  entered 
-*  by  the  landing-waiter  in  a  blue  book.  The  prisoner  was  a  custom-house 
agent,  and  employed  by  Tritschler  to  clear  the  goods  in  question ;  when  landed  a 
sight  entry  was  made  by  a  brother  of  the  prisoner,  and  the  quantity  and  value 
alleged  at  far  less  than  their  real  ones,  and  a  like  entry  was  made  in  the  blue  book, 
and  the  duty  eventually  paid  on  the  goods  was  £31  8s.  2c^.,  the  amount  really  due 


i 


(i/)  Reg.  t>.  Barnes,  2  Den.  C.  C.  59,  a.d.  1850;  Rex  v.  Witchell,  supra,  was  cited. 
v)  Reg.  V.  Thompsoo,  L.  &  O.  233,  a  d.  1862;  Rex  v.  Witchell,  supra,  was  cited. 
%o)  One  of  them  wa9 — 

William  JolHffe  Middleton,  Calais. 
Mr.  J.  Tritschler. 

£    s,  d. 

Duty, 14    4     6 

5  per  cent., 0  14     6 

Lighterage, 0  14    0 

Entry  and  clearing, 0     7     6 

Watching,  &c  , 0     2     0 

Cartage, 062 

16  7     6 

The  two  others  were  similar,  but  differed  in  amount. 
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being  £42  S$.  The  three  acoonnts  were  presented  by  the  prisoner  to  Tritschler, 
after  the  sight  entry  had  been  made,  bnt  whether  before  or  after  the  duty  had  been 
paid  did  not  distinctly  appear.  He  paid  the  prisoner  £42  89.,  the  amount  of  the 
bills.  It  was  urged  that  no  fraud  had  been  committed  against  Tritschlcr,  as  he  had 
paid  the  amount  really  due ;  but  the  fraud  was  against  the  revenue.  Secondly,  as 
it  was  not  proved  that  the  money  had  been  paid  for  duty  before  the  accounts  were 
preaented,  there  was  no  pretence  of  a  past  or  existing  fact.  It  was  answered,  first,  th^t 
the  loss  would  not  fall  on  the  revenue,  for  Tritschler  was  still  liable  to  make  up  the 
deficiency ;  secondly,  that  if  the  money  was  received  before  the  duty  was  paid,  the 
^ud  began  with  the  false  sight  entry.  Williams,  J. :  '*  Myself  and  my  brother 
PattesoD  think  that  the  sole  question  is,  what  was  the  prisoner*s  meaning  when  he 
presented  the  three  accounts  to  Tritschler  ?  If  it  was  merely  that  he  had  put  down 
the  amount  charged  on  speculation,  as  a  mere  guess  as  to  what  the  duties  might 
really  amount  to,  then  the  case  must  fail ;  but  if  he  intended  to  represent  that  the 
accounts  contained  an  account  of  what  had  been  done  by  him  as  the  agent  of 
Tritschler,  or  what  would  be  done,(a;)  and  he  obtained  the  money  on  the  faith  of 
such  statement,  we  think  that  sufficient  to  sustain  the  indictment."(  .y) 

A  count  alleged  that  the  prisoner  pretended  that  he  had  an  account  with  the 
Limerick  Savings*  Bank,  and  that  £34  28.  lOc^.  was  then  due  to  him  on  the  said 
accoant,  and  that  a  book  which  he  deposited  was  the  genuine  pass-book  in  which 
the  account  was  kept,  and  that  it  showed  truly  the  state  of  his  account  with  the 
bank  ;  by  means  of  which  false  pretences,  &c.,  he  obtained  ten  yards  of  cloth.  The 
prisomer  went  into  a  shop  and  obtained  the  cloth,  stating  that  he  had  no  money 
aboat  him,  and  showing  a  book  which  purported  to  be  a  pass-book  between  himself 
and  the  Limerick  Savings'  Bank,  from  which  there  appeared  to  be  a  balance  of 
£34  28.  10^.  in  his  favor  in  the  bank.  The  prisoner  deposited  the  book,  at  the 
same  time  gave  a  letter  stating  that  he  would  pay  for  the  goods  within  six  weeks,  or 
else  forfeit  a  discount,  which  otherwise  he  was  to  obtain  on  the  price.  The  entries 
in  the  book  were  proved  to  be  false,  and  there  was  no  balance  due  to  the  prisoner 
by  the  bank,  but  his  account  had  been  closed,  and  a  letter  of  credit  for  £37,  dated 
the  duy  the  account  was  closed,  was  found  on  the  prisoner.  It  was  urged  that  the 
false  pretence  alleged  was  a  mere  lie ;  that  the  indictment  ought  to  have  averred 
that  by  reason  of  the  false  pretence  the  prosecutrix  had  trusted  *the  pri-  r*^^9q 
Boner,  or  that  the  book  had  been  deposited  as  a  security ;  and,  if  these  ob-  ^ 
jections  did  not  succeed,  that  the  prisoner  was  entitled  to  be  acquitted,  if  the  jury 
believed  that  the  prisoner  did  not  intend  to  defraud  the  prosecutrix  totally,  but 
merely  to  obtain  six  weeks'  credit.  Hichards,  B.,  doubted  the  sufficiency  of  the 
indictment,  but  left  the  question  of  fraud  to  the  jury,  and  they  convicted.  It  was 
then  further  objected  that  the  indictment  did  not  state  that  the  pass-book  was  false 
within  the  prisoner's  knowledge.  Richards,  B.,  said',  ''It  is  a  startling  thing  to  say 
that  if  a  man  goes  into  a  shop,  and  says,  '  I  am  a  rich  man  and  have  money  in  the 
bank,'  and  shows  a  book  to  corroborate  his  assertion,  but  does  not  give  an  order  on 
the  bank  for  payment,  he  is  liable  to  be  transported ;  but  it  is  a  different  thing 
when  a  man  says,  '  I  have  £500  in  a  bank,  and  if  you  give  me  goods  I  will  give 
joa  an  order  on  the  bank,'  and,  by  so  doing,  obtains  the  goods.  Then  it  is  clearly 
an  offence  within  the  statute."  And  having  considered  the  case  till  a  subsequent 
day,  Richards,  B.,  said  that^  though  he  thought  some  very  grave  questions  of  law 
arose  upon  this  indictment,  still  as  those  objections  appeared  on  the  record,  and  the 
prisoner  might  have  the  benefit  of  them  on  a  writ  of  error,  he  felt  that  the  proper 
coarse  was  not  to  arrest  the  judgment. (z) 

Id  the  following  case  it  was  contended,  that  where  a  party  obtained  money,  by 
assuming  a  character  which  did  not  belong  to  \{\m^  without  making  any  false  dcdara- 

(x)  This  is  an  inaccnrate  expression.    No  doubt  what  the  judge  meant  was,  an  account 
of  what  was  the  amount  of  duty  which  was  due  and  must  be  paid. 

(y)  Reg.  V.  Christey,  erroneously  reported  1  Cox.O.  C.  1,  better  reported  1  Cox.  0.  C. 
239,  A.D.  1844.    There  was  a  further  point  made  as  to  the  description  of  the  money 
which  is  immaterial  since  the  14  k  15  Vict.  c.  100,  s.  18,  anU,  p.  321. 

{z)  Reg.  V.  Moloney,  2  Cox  C.  G.  172.     It  is  not  stated  what  induced  the  prosecutrix  to 
part  with  the  cloth. 
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turns  or  oMertionSf  the  30  Geo.  2,  c.  24,  did  not  applj.     The  iodictmeiit  charged 
that  the  prisoner  fraudulently  produced  and  delivered  to  E.,  the  wife  of  J.  Bayoer, 
which  J.  Eayn^r  was  employed  in  the  business  of  the  post-office,  as  deputy  post- 
master of  the  town  of  Nottingham,  an  order  for  payment  of  money,  oommonly 
called  a  money  order,  to  wit,  for  the  payment  of  the  sum  of  one  pound,  to  one  John 
Storer ;  and  that  he  unlawfully,  &c.,  pretended  to  the  said  £.  Kayner,  that  he  was 
the  person  named  in  the  same  order;  by  means  of  which  false  pretence  he  unlawfully, 
&c.,  obtained  from  the  said  E.  Bayner  the  sum  of  one  pound  of  the  moneys  of  the 
said  J.  Kayner,  with  intent  to  cheat  and  defraud  the  said  J.  Rayner;  averring,  also, 
that  the  prisoner  was  not  the  person  named  in  the  order,  nor  the  person  entitled  to 
receive  the  money  therein  mentioned.     There  was  a  second  count  differing  from  the 
first  only  in  alleging  the  money  to  be  John  Storer's,  and  the  intent  to  be  to  cheat 
him.     It  appeared  that  the  prisoner  went  to  the  post-offioe  at  Nottingham,  and 
inquired  of  Mrs.  Rayner,  who  transacted  the  business  there  for  her  husband,  if 
there  were  any  letters  directed  to  "  John  Story,  post-office,  Nottingham,  to  be  left 
till  called  for.''     Mrs.  Rayner  finding  among  the  letters  one  directed  for  *^  Joha 
Storer,  to  be  left  till  called  for,  Nottingham,"  and  supposing  it  to  be  the  letter  for 
which  the  prisoner  inquired,  delivered  it  to  him.     The  direction  then  upon  the  letter 
was  a  re-direction  of  it  from  Northampton,  to  which  place  it  had  been  originally  sent 
from  Nottingham.     The  prisoner,  on  receiving  it,  objected  to  the  payment  of  two 
shillings  for  the  postage,  saying,  '*  It  was  too  much  from  Manchester ;"  but  he  paid 
*A^ni  ^^^  money,  and  *went  with  the  letter  into  the  office  passage,  where  he  remained 
^  a  sufficient  time  to  have  read  it,  after  which  he  returned  into  the  office  with 
the  money  order  in  question,  which  had  been  enclosed  in  the  letter,  and  offered  it  to 
Mrs.  Rayner.     Mrs.  Rayner  told  him,  he  must  write  his  name  on  the  back  of  the 
order  before  she  could  pay  him  the  money,  upon  which  he  wrote  his  real  name,  John 
Story,  and  she  paid  him  with  a  one  pound  note.     He  then  told  her,  that  if  she 
would  look  again  she  would  find  another  letter  for  him,  from  Manchester,  which  she 
did,  and  he  paid  for  it.     The  order  in  question  (which  was  signed  by  Mrs.  Raper 
in  the  name  of  her  husband),  was  in  the  following  form : — 

"  No.  52.     Order  given  by  one  Deputy  on  another. 
«£1.     PosUffice,  Nottingham,  Augt  2d,  1804. 

*'  At  sight,  pay  John  Storer,  according  to  my  letter  of  advice  of  the  number  and 
date,  the  sum  of  one  pound,  and  place  the  same  to  the  account  of  the  money  order 
office, 

"J.  Rayner." 
^^  To  the  Postmaster  of  Northampton. 

'^  This  order  must  be  signed  by  the  person  to  whom  it  is  made  payable  and  sent 
up  with  the  quarterly  account,  as  a  voucher  for  the  payment." 

The  terms  of  the  letter  clearly  explained,  that  the  order  could  not  have  been 
intended  for  the  prisoner,  and  when  he  was  first  apprehended,  he  denied  having 
received  the  money,  or  having  ever  seen  Mrs.  Rayner :  but  he  afterwards  assigned 
a  want  of  money  as  a  reason  for  his  conduct.  In  the  conversation  with  Mis.  Rayner, 
she  never  asked  him  if  he  was  the  person  for  whom  the  letter  and  order  were  in- 
tended ;  nor  did  he  say  that  he  was  so.  The  prisoner's  counsel  contended,  that  as 
the  order  was  given  to  the  prisoner  by  Mrs.  Rayner  herself,  and  the  prisoner  had 
merely  presented  it  to  her  for  payment,  without  making  any  untrue  declaration  or 
assertion,  the  case  was  not  within  the  statute.  The  learned  judge  left  it  to  the  jury 
to  find  against  the  prisoner,  if  they  were  satisfied,  that  by  his  conduct  he  had 
fraudulently  assumed  a  character  which  did  not  belong  to  him,  although  he  had 
made  no  false  assertions;  and  the  jury  found  him  guilty.  And,  on  a  case  reserved, 
as  vieW  upon  the  objection  made,  as  upon  a  doubt,  whether  the  signature  of  the 
prisoner's  name,  under  the  circumstances,  did  not  amount  to  a  forgery  of  a  receipt 
for  money,  in  which  the  lesser  offence  was  merged ;  all  the  judges  were  of  opinion 
that  this  did  not  appear  to  be  a  forgery,  the  prisoner  having  signed  his  own  name, 
which  was  not  the  same  name  as  that  of  the  person  to  whom  the  note  was  payable: 
and  upon  the  other  objection,  they  held  that  the  prisoner  was  properly  convicted  of 
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obtaining  the  money  by  a  false  pretence,  because  by  presenting  tbe  order  for  pay- 
ment, and  signing  at  the  poet-office,  he  represented  himself  to  Mrs.  E.  as  the  person 
named  in  the  note.(a) 

There  might  be  a  sufficient  false  pretence  within  the  30  Geo.  2,  by  the  acts  and 
bonduct  of  the  party,  without  any  verbal  representations  of  a  false  and  fraudulent 
nature.  A  count  upon  that  statute  stated,  that  the  prisoner,  intending  to  r^oo-t 
cheat  J.  Beebee,  *of  his  moneys,  did  falsely,  &c.,  utter,  publish,  oflFer,  and  *- 
tender  to  the  said  J.  B.  a  false,  forged,  and  counterfeit  paper,  as  and  for  a  true 
paper,  and  did  falsely,  knowingly,  and  designedly,  pretend  to  the  said  J.  B.  that 
the  said  false,  Ac  ,  paper  was  a  true  paper,  and  signed  by  one  Wm.  Sparrow^  which 
paper  was  as  follows : — 

"  Wolverhampton,  27  Feb.  1807. 

*^  I  promise  to  pay  the  bearer  on  demand  the  sum  of  ten  shillings  and  sixpence. 

**Wm.  Sparrow." 

With  intent  the  moneys,  goods,  &c.,  of  the  said  J.  B.  to  obtain,  well  knowing  such 
paper  to  be  forged ;  by  means  of  which  false  pretences,  he  did  obtain  from  the  said 
J.  B.  a  sum  of  money,  to  wit,  nine  shillings  and  tenpence,  against  the  form  of  the 
statute,  &c.  The  third  count  stated,  that  the  prisoner,  intending  to  cheat  the  said 
J.  B.  of  his  moneys,  &c.,  did  fraudulently  utter,  publish,  offer,  and  tender  to  the 
said  J.  B.  a  false,  forged,  and  counterfeit  paper,  as  and  for  a  true  paper,  and  which 
he  then  and  there  did  pretend  and  represent  to  the  said  J.  B.  to  be  a  true  paper, 
subscribed,  &c.  (and  setting  forth  the  paper),  with  intent  to  cheat  the  said  J.  B., 
and  the  moneys  of  the  said  J.  B  fraudulently  to  obtain,  well  knowing  the  said  paper 
to  be  forged,  &c. ;  by  means  of  which  last-mentioned  false  pretences,  he  did  fraudu- 
lently obtain  from  the  said  J.  B.  nine  shillings  and  tenpence,  of  the  money  of  the 
said  J.  B.  It  appeared  by  the  evidence  of  John  Beebee,  that  the  prisoner  came  to 
his  shop  at  Bilston,  on  a  Saturday  night,  and  asked  for  a  loaf;  that  he  served  him 
with  one  for  fivepence ;  that  the  prisoner  then  asked  for  some  tobacco,  and  the 
witness  then  served  him  with  an  ounce  for  threepence,  upon  which  the  prisoner 
threw  down  a  note  for  ten  shillings  and  sixpence.  The  witness  said  that  he  had  no 
change,  but  in  copper,  which  the  prisoned  said  would  do ;  and  the  witness  then 
gave  him  nine  shillings  and  tenpence,  in  copper,  which  he  took,  together  with  the 
loaf  and  tobacco,  and  went  away.  The  note  was  that  which  was  set  forth  in  the 
indictment,  and  was  a  forged  note ;  and  it  was  proved  that  the  prisoner,  in  the 
course  of  the  same  evening  and  the  next  morning,  put  off  several  other  notes  of 
the  same  kind  and  amount,  and  all  forged.  Sparrow  was  a  person  of  good  credit - 
and  his  not«s  under  twenty  shillings  were  generally  circulated  in  that  neighborhood, 
as  it  was  found  impracticable  to  pay  in  cash,  or  larger  notes,  the  wages  of  the 
numerous  day-laborers  engaged  in  the  iron  manufactories.  But  by  the  15  Geo.  3, 
c.  51,  s.  1,  promissory  notes,  &c.,  negotiable  for  any  sum  less  than  twenty  shillings, 
were  declared  absolutely  void  and  of  no  effect ;  and  the  second  section  of  that  Act 
declared,  that  if  any  person  should  publish  or  utter  such  notes,  &c.,  for  a  less  sum 
than  twenty  shillings,  or  should  negotiate  the  same,  he  should  forfeit  any  sum  not 
exceeding  twenty  pounds,  nor  less  than  five  pounds ;  the  third  section  gave  direc- 
tions as  to  the  form  of  conviction.  The  counsel  for  the  prisoner  objected,  first,  that 
this  was  not  a  case  within  the  30  Geo.  2,  c.  24,  tbe  general  expressions  of  that 
statute  being  confined  to  cases  of  false  suggestions  of  fact,  as  in  Rex  v.  Young ;(b') 
to  cases  where  the  party  fiilsely  represents  himself  to  be  in  a  situation  *  which  r^^^oA 
he  is  not,  as  a  servant  of  another,  or  as  having  his  order  or  authority,  or  *- 
produces  a  false  account  of  disbursements,  on  the  face  of  which  the  party  would 
he  entitled  to  be  reimbursed,  as  in  WitckelTs  casejCc)  and  to  cases  where  credit  is 
acquired,  and  the  moneys,  &c.,  are  obtained  by  the  false  pretence.  And  it  was  urged 
that  in  this  case  the  credit  was  given  to  the  note,  and  to  no  representation  or 
pretence  of  the  prisoner  himself;  that  the  fraud  consisted  in  the  fabrication*  of  the 
instrument,  not  in  any  representation  made  by  the  prisoner.  But  the  learned  judge 
who  tried  tbe  prisoner  thought  that  the  uttering  it  as  a  genuine  note  was  tanta- 

(a)  Rex  V,  Story,  East  T.  1805,  MS.,  and  R.  k  R.  81. 
(6)  Ante,  p.  620.  (c)  Ante,  p.  625. 
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mount  to  a  representation  that  it  was  so.  A  n  objection  was  also  taken,  as  to  thisbeiDg 
a  cheat  at  common  law,  upon  the  ground  that  as  a  note  of  this  sort  was  void  and 
prohibited  bj  law,  it  was  no  offence  to  forge  it,  or  to  obtain  money  upon  it  when 
forged,  as  the  party  taking  it  ought  to  be  upon  his  guard.  The  case  was,  howeTer, 
left  to  the  jury,  with  a  direction  that  the  evidence,  if  true,  sustained  both  or  one  of 
the  latter  counts  of  the  indictment:  and  the  jury  found  the  prisoner  guilty od both 
these  counts;  and,  on  a  case  reserved,  the  majority  of  the  judges  thought  that  the 
conviction  was  right,  and  that  it  was  a  false  pretence,  although  the  note,  upon  the 
face  of  it,  would  have  been  good  for  nothing  in  point  of  law,  if  it  had  not  been 
false.  Lawrence,  J.,  was  of  a  different  opinion,  and  thought  that  the  shop-keeper 
was  not  cheated  if  he  parted  with  his  goods  for  a  piece  of  paper,  which  he  must  be 
presumed  in  law  to  know  was  worth  nothing  if  true.(ef)* 

The  prisoner  was  indicted  for  falsely  pretending  that  a  piece  of  paper  of  no  valae, 
which  he  produced  to  the  prosecutrix,  was  a  Bank  of  England  note  for  £*'),  and  of 
the  actual  value  of  £5.  The  note  was  a  Bank  of  Elegance  note  tendered  for  £5. 
The  prisoner  told  the  prosecutrix  it  was  a  Bank  of  England  note.  The  prose- 
cutrix had  bad  eye  sight  and  generally  used  spectacles,  but  had  them  not  with  her 
when  she  changed  the  note.     The  prisoner  was  convicted. (c) 

The  indictment  alleged  that  the  prisoner  unlawfully  did  falsely  pretend  that  a 
certain  printed  paper  then  produced  was  a  good  and  valid  promissory  note  for  the 
payment  of  five  pounds.  The  prisoner  offered  to  the  prosecutor  in  payment  of 
three  pounds  seventeen  shillings  and  sixpence,  for  certain  pigs  agreed  to  be  sold  bj 
him  to  the  prisr)ncr,  a  printed  paper,  commonly  called  a  ffash  note,  containing  the 
words  and  figures  following,  arranged  so  as  to  have  the  appearance  of  a  Bank  of 
England  note : — 

"  £5  Bank  of  El^ance.  No.  230. 

'^  I  promise  to  pay  on  demand  the  sum  of  five  pounds,  if  I  do  not  sell  articles 
cheaper  than  any  body  else  in  the  whole  universe. 

"  January  Ist,  1850.  "  For  Myself  &  Co. 

"Five.  **M.  Carroll, 

"  56  Allison  Street,  Birmingham." 

♦fi^^l  '^^^  prosecutor  said  to  the  prisoner,  "  I  think  it  is  not  a  good*  one."  The 
^  prisoner  said,  "  It  is  a  five  pound  Bank  of  England  note,  and  will  go  any- 
where.'* Prosecutor  then  took  the  note,  and  gave  the  prisoner  the  change,  £1  2<. 
6</.,  and  delivered  up  the  pigs.  The  prosecutor  said  he  could  only  read  very  badly, 
and  being  requested  in  court  to  read  the  note  said  he  could  not  read  it  at  all.  The 
prisoner  was  convicted,  and,  upon  a  case  reserved  upon  the  question  whether  the 
act  of  putting  off"  the  printed  paper  in  question  as  a  five  pound  Bank  of  England 
note  in  payment  of  goods  amounts  to  a  false  pretence  within  the  statute ;  it  was  con- 
tended, that  it  was  not  a  false  pretence,  but  only  a  misdescription  of  an  article, 
which  carried  the  refutation  or  correction  of  such  misdescription  on  its  face.  Wilde, 
C.  J.,  "  The  misdescription  was  in  a  very  material  particular.  It  amounted  to  a 
total  mis-statement  of  the  nature  of  the  article  itself.  There  can  be  no  doubt  that  it 
was  a  false  pretence."(/) 

Upon  an  indictment  for  falsely  pretending  that  a  piece  of  paper  was  a  £5  note,  it 
appeared  that  the  prisoner  produced  an  Irish  note  for  one  pound.  "  One"  was  at 
each  corner  of  the  note,  and  "  one  pound  "  clearly  printed  in  the  middle.  He  gave 
it  to  E.  Perkin,  and  said,  "  I  only  want  this  £5  note  changing."  She  looked  at  the 
note,  and  thought  it  was  a  £5  note,  and  took  it  to  her  mother,  who  did  not  look  par- 
ticularly at  the  note,  and  had  no  idea  of  its  being  a  £1  note,  and  gave  £4  19«.  lOid. 
to  the  prisoner  for  the  note ;  both  mother  and  daughter  could  read :  it  was  objected 

{d)  Freeth'B  case,  MS.,  and  R.  k  R.  127. 

(e)  Rlpg.  V.  Wells,  tried  before  Littledale,  J.,  in  1840,  cited  D.  ft  B.  36;  and  there  was  » 
similar  conviction  before  Lord  Denmaa,  G.  J.,  in  1841 :  Reg.  v.  Pindle,  cited,  Ibid. 
(/)  Reg.  V.  Coulson,  1  Den.  0.  0.  592,  a.d.  1850. 

I  Paying  or  exchanging  counterfeit  money  for  goods  is  not  obtaining  them  on  false  pre- 
tences: Cheek  v.  State,  1  Gold.  172. 
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that  the  prosecutrix  by  using  common  prudence  had  the  means  on  the  face  of  the 
note  of  detecting  that  it  was  not  a  £5  note,  and,  therefore,  that  the  case  was  not 
within  the  statute ;  but,  on  a  case  reserved,  it  was  held  that  the  conviction  was  right 
In  many  cases  a  person  giving  change  would  not  look  at  the  note,  but,  being  told  it 
was  a  £5  note,  and  asked  for  change,  would  believe  the  statement  of  the  party  offer- 
ing the  note,  and  change  it.  Then  if,  giving  faith  to  the  false  representation,  the 
change  is  given,  the  money  is  obtained  by  false  pretences.(^) 

The  prisoner  was  tried  on  an  indictment,  which  charged  that  he  did  falsely, 
fraudulently,  and  deceitfully,  deliver  to  one  Joseph  Bloud,  certain  papers,  purport- 
ing to  be  promissory  notes  of  bankers  at  Oundle,  as  and  for  good  and  available  notes 
(one  of  which  was  set  out) ;  and  that  Blood,  believing  them  to  be  good  and  available, 
delivered  to  the  prisoner  a  gelding,  of  the  price  of  121.  his  property;  whereas  the 
notes  were  not  good  and  available,  but  of  no  value,  as  the  prisoner  then  well  knew; 
and  so  the  prisoner,  by  color  of  the  said  papers,  unlawfully,  &c.,  did  obtain,  and  get 
into  his  possession  from  Blood,  the  said  gelding,  with  intent  to  cheat  him  of  the 
same,  and  of  his  said  gelding  did  cheat  and  defraud  him,  &c.  It  appeared  that  the 
prisoner,  on  the  4th  of  June,  1821,  bought  of  the  prosecutor,  at  Rugeley  fair,  the 
gelding  in  question,  for  the  price  of  12/.,  and  tendered  in  payment  notes  to  that 
amount  on  the  Oundle  bank.  On  the  prosecutor's  objecting  to  accept  these  notes, 
the  prisoner  assured  him  they  were  good  notes,  and  upon  this  assurance  the  prose- 
cutor parted  with  *the  gelding.  These  notes  had  never  been  presented  by  ri^f*oA 
the  prosecutor  at  Oundle,  or  at  Sir  James  Esdaile's,  in  London,  where  they  ^ 
were  made  payable.  A  witness  stated,  that  he  recollected  Kickett's  bank  at  Oundle 
stopping  payment  upwards  of  seven  years  ago ;  but  that  he  knew  nothing  but  what 
he  saw  in  the  papers,  and  heard  from  people  who  had  bills  there.  The  notes 
appeared  to  have  been  exhibited  under  a  commission  of  bankrupt  against  the  Oun- 
dle bank ;  the  words  importing  the  memorandum  of  exhibit,  had  been  attempted  to 
be  obliterated ;  but  the  names  of  the  commissioners  remained  on  each  of  them.  The 
jury  found  the  prisoner  guilty;  and  said,  they  were  of  opinion,  that  when  he  bar- 
gained for,  and  obtained  the  horse,  he  well  knew  that  the  notes  were  of  no  value, 
and  that  it  was  his  intention  to  cheat  the  prosecutor  of  his  horse.  But,  upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion,  that  the  evidence  was  defective, 
in  not  sufficiently  proving  that  the  notes  were  bad.(^) 

So  where  an  indictment  stated  that  the  prisoner  unlawfully  pretended  that  a  pro- 
missory note  of  Coleman,  Smith,  and  Morris,  for  the  payment  of  1/.  as  copartners 
and  baukers  trading  under  the  firm  of  Coleman,  Smith,  and  Morris,  was  a  good  and 
available  note,  &c.,  and  it  appeared  that  the  prisoner  had  been  told  that  the  bank 
from  which  the  note  had  issued  had  stopped  payment;  and  the  banking  house  was 
shut  up,  and  Coleman  and  Morris  had  become  bankrupts,  but  Smith  had  not  become 
bankrupt;  it  was  objected  that  as  one  of  the  partners  had  not  become  bankrupt,  the 
note  remained  an  available  note  as  it  respected  him ;  and  non  constat  that  if  pre- 
sented to  him  it  would  not  have  been  paid.  Gaselee,  J.,  said,  "  On  this  evidence 
the  prisoner  must  be  acquitted ;  because,  as  it  appears  that  the  note  may  ultimately 
be  paid,  I  cannot  say  that  the  prisoner  was  guilty  of  a  fraud  in  passing  it  away."(0 
So  where  on  an  indictment  for  obtaining  a  bull  by  falsely  pretending  that  a  promis- 
sory note  of  Vincent  and  Co.  was  a  good  note,  it  appeared  that  the  prisoner  uttered 
the  note  to  the  prosecutor  at  Bracknell  fair,  in  payment  for  his  bull,  and  in  answer 
to  his  inquiry  whether  the  note  was  good,  said  it  was  a  very  good  one :  and,  when 
asked  where  he  lived,  he  gave  a  false  address.  The  bank  of  Vincent  and  Co.  had 
ceased  business  above  twenty  years  ago,  and  one  of  their  then  clerks  swore  that  the 
note  uttered  by  the  prisoner  had  been  regularly  cancelled  and  withdrawn  from  cir- 
culation, by  the  makers  having  drawn  a  large  cross  across  the  face  of  it ;  and  the 
note  was  old  and  discolored,  of  the  date  of  1816,  and  a  large  hole  through  the  mid- 
dle had  taken  away  the  middle  part  of  the  cross,  leaving  nowever  the  ends  of  it 

iff)  Reg.  V,  JesBop,  D.  k  B.  442.  It  was  also  objected  that  the  note  was  of  the  same 
species  as  a  £5  note,  differing  only  in  quality  and  value :  Reg.  v.  Bryan,  D.  k  B.  265  ;  but 
the  court  held  tbere  was  nothing  in  this  point. 

(A)  Rex  V.  Flint,  R.  k  R.  460. 

(i)  Rex  V.  Spencer,  3  C.  &  P.  420  (14  E.  C.  L.  R.). 
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quite  distinct.  The  proceedings  in  bankraptcy  against  Vincent  and  Ce.  were  not 
produced.  Coleridge,  J.,  held  that  there  was  no  evidence  to  go  to  the  jury  that  the 
prisoner  knew  the  note  to  be  cancelled  and  unavailable  at  the  time  he  uttered  it,  so 
as  to  constitute  a  false  pretence  within  the  Btatute.(yy 

*f)^^1  *^be  prisoner  was  indicted  for  pret'Cndtng  that  9t  certain  promissory  note 
^  was  a  good  and  valid  valuable  security  for  the  payment  of  £10  and  of  the 
value  of  £10.  The  prisoner  agreed  to  buy  a  pony,  and  produced  three  notes,  one 
of  them  a  £10  note  on  the  Rum  ford  bank,  which  the  prisoner  said  was  as  good  as 
gold.  This  note  was  dated  in  1840,  and  purported  to  be  payable  on  demand  where 
it  was  issued,  or  at  Messrs.  Glyn  &  Co.,  bankers,  London.  The  cashier  of  the 
Rumford  bank  proved  that  the  note  was  a  genuine  note,  but  that  the  bank  had 
stopped  payment  in  1844,  and  had  not  issued  any  notes  since.  The  note  had  been 
presented  at  the  bank  of  Messrs.  Glyn  &  Co.,  but  no  payment  could  be  obtained. 
It  was  held  that  it  was  unnecessary  to  adduce  any  formal  evidence  of  the  bank- 
ruptcy, and  that  the  evidence  of  the  worthlessness  of  the  note  was  sufficient  to  go 
to  the  jury.  Besides,  the  note  was  more  than  six  years  old,  and  therefore  no  action 
could  be  maintained  on  it.(k) 

The  prisoner  was  churged  with  pretending  that  a  note  of  the  Newport  old  bank 
was  a  good  and  valid  note,  he  well  knowing  that  the  bank  had  long  before  stopped 
payment.     The  note  was  uttered  by  the  prisoner,  who  said  it  was  a  good  one,  and 

(j)  Reg.  V.  Clark,  Dick.  Q.  S.  by  Talf.  315.  The  first  count  stated  that  the  prisoner 
did  deliver  to  one  J.  F.  N.  a  certain  paper  writing,  partly  written  and  partly  printed,  pur- 
porting to  be  a  promissory  note,  made  by  one  O.  V.,  for  certain  persons  therein  described, 
as  using  the  names,  style,  and  firm  of  Vincent,  Bailey  and  Vincent,  for  the  payment  by 
the  makers  thereof  to  A.  G.,  or  bearer  on  demand  of  five  pounds,  at  the  Hon.  B.  D.  dtc, 
bankers,  London,  or  on  demand  in  Newbury,  value  received,  as  and  for  a  good  and  availa- 
ble promissory  note  of  the  said  makers  thereof;  and  the  said  prisoner  then  and  there  un- 
lawfully and  falsely  did  pretend  to  the  said  J.  F.  N.  that  the  said  paper  writing  was  a 
good  and  available  promissory  note  of  the  said  persons  so  using  the  names,  style,  and  firm 
of  the  said  v.,  B.  and  v.:  by  means  of  which  said  false  pretence  the  said  prisoner  did  then  and 
there  unlawfully  obtain  from  the  said  J.  F.  N.  a  bull,  the  property  of  the  said  J.  F.  X., 
with  intent  then  and  there  to  cheat  and  defraud  him,  the  said  J.  F.  N.,  of  the  same: 
whereas  in  truth  and  in  fact  at  the  time  the  said  prisoner  so  delivered  the  said  paper 
writing,  and  made  the  said  false  pretence  as  aforesaid,  the  said  paper  writing  was  notft 
good  and  available  promissory  note  of  the  said  persons  using  the  names,  style,  and  firm 
of  v.,  B.  and  V.,  but  on  the  contrary  thereof,  at  that  time  was  and  from  thence  hitherto 
hath  been  and  still  is  a  cancelled,  bad,  and  unavailable  promissory  note  of  th«  said  Y., 
B.  and  V.,  and  of  no  value,  as  he  the  said  prisoner  then  and  there  well  knew."  The 
second  count  was  like  the  first,  except  in  omitting  the  makers'  names,  and  stating  them 
to  be  ^'  certain  persons  therein  more  particularly  described  as  makers  thereof,  for  the 
payment  by  the  makers  thereof,"  ftc.  The  third  count  was  for  a  cheat  at  common  law^, 
and  charged  the  prisoner  with  uttering  and  delivering  to  the  prosecutor  a  certain  other 
paper  writing  (setting  it  out  as  in  the  first  count),  as  and  for  a  good  and  available  promis- 
sory note,  to  the  payment  of  which  to  the  holder  or  holders  thereof,  the  said  persons  so 
therein  particularly  described  as  the  makers  thereof  were  there  and  at  that  time  liable, 
with  intent  then  and  there  to  cheat  and  defraud  the  said  prosecutor;  and  did  then  and 
there  and  thereby  cheat  the  said  prosecutor  to  the  amount  of  the  said  sum  of  £5  ;  the  pri- 
soner then  and  there,  well  knowing  that  the  said  last-mentioned  paper  writing  was  there, 
and  at  that  time  a  bad,  cancelled,  and  unavailable  promissory  note,  to  the  payment  of 
which  to  the  holder  or  holders  thereof,  the  said  persons  so  therein  particularly  described 
as  the  makers  thereof,  were  not  there  and  at  that  time  liable,  against  the  peace,  kc.  The 
next  case  tried  was  Reg.  v.  Meshech  Ferris,  on  a  similar  indictment.  As  the  evidence 
closely  resembled  that  in  the  last  case,  the  counts  for  the  false  pretences  were  abandoned 
and  the  opinion  of  the  court  was  taken  whether  the  facts  did  not  constitute  a  cheat  at 
common  law  as  laid  in  the  last  count ;  and  the  third  count  in  Rex  v.  Freeth,  to  which  no 
objection  was  made  at  the  trial  or  before  the  judges,  was  mentioned.  Coleridge,  J.,  was 
of  opinion  that  the  facts  did  not  constitute  an  indictable  cheat,  and  the  prisoner  was 
acquitted. 

(k)  Reg.  V.  Smith,  6  Cox  C.  G.  314,  Talfourd,  J.,  and  Williams,  J.,  a.d.  1854. 

1  On  a  trial  of  a  person  indicted  for  cheating  by  false  pretences,  by  representing  that  a 
bill  of  an  insolvent  bank  was  worth  its  nominal  value,  it  is  competent  to  show  the  depre- 
ciated value  of  the  bill  in  the  market  connected  with  evidence  that  the  bank  has  refused 
to  pay,  and  it  is  not  necessary  to  prove  that  the  bank  is  insolvent :  Comm.  v.  Stone,  4 
Mete.  43. 
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he  received  change  for  it.  The  note  was  issued  by  Messrs.  Williams  of  the  old 
bank,  Newport,  in  1847.  The  prisoner  had  said  that  he  had  taken  the  note  at 
Abergavenny,  and  had  afterwards  heard  that  the  bank  had  stopped.  The  old  bank 
stopped  payment  in  1851,  and  Messrs.  Williams  were  made  bankrupts  the  same 
year.  Rf!X  v.  Spencer(J,)  was  cited,  and  it  was  said  that  in  this  case  there  was  no 
solvent  partner.  Martin  B. :  "  The  case  which  you  *cite  is  against  you.  r«/^.>/« 
How  can  the  fact  of  one  partner  bein^  solvent  make  any  difference?  The  ^ 
estate  might  pay  twenty  shillings  in  the  pound.  When  I  read  the  depositions  I 
thought  that  there  was  no  offence  within  the  statute,  and  my  brother  Bramwell,  to 
whom  I  spoke  on  the  subject,  thought  so  too.  The  officer  of  the  court,  informs  me 
that  a  case  of  the  same  kind  was  tried  some  time  ago  at  Shrewsbury,  and  that  the 
judge  ordered  an  acquittal.  I  think  that  decision  was  correct,  and  I  hold  that  the 
prisoner  must  be  acquitted."(m) 

The  prisoner  was  indicted  for  falsely  pretending  that  a  piece  of  paper  was  a  bank 
note  then  current,  good,  and  of  the  value  of  five  pounds,  whereas  it  was  not  a  bank 
note  then  current,  or  good,  or  of  the  value  of  five  pounds,  or  of  any  value  whatever. 
The  prisoner  tendered  to  S.  Thomas  a  paper  purporting  to  be  a  five  pound  note  of 
the  Newport  old  bank,  and  obtained  five  pounds  in  change.  A  witness  proved  that 
he  remembered  the  Newport  old  bank  ;  that  that  bank  does  not  now  exist ;  he  saw 
the  doors  of  it  shut ;  it  was  a  private  bank,  and  paid  a  dividend  of  two  shillings  and 
fourpence  in  the  pound  in  1852  or  1853 :  there  is  no  bank  at  Newport  to  which 
the  note  could  be  presented.  The  note  had  been  tendered  to  a  bank  at  Merthyr- 
Tydfil  after  the  prisoner  passed  it,  but  change  could  not  be  got  fur  it.  It  was  ob- 
jected that  the  evidence  was  not  sufficient  to  go  to  the  jury  in  support  of  the  allega- 
tion that  the  note  was  not  good,  or  of  the  value  of  five  pounds,  or  of  any  value 
whatever.  But  the  jury  were  told  that  there  was  some  evidence  from  which  they 
might  infer  that  the  note  was  not  of  any  value ;  but,  on  a  case  reserved,  on  the 
question  whether  there  was  sufficient  evidence  before  the  jury  to  sustain  the  said 
allegations  in  the  indictment,  it  was  held  that  the  conviction  was  wrong.  Pollock, 
C.  B.:  "  Probably  this  case  might  have  been  left  to  the  jury  in  such  a  way  that  the 
verdict  of  guilty  might  have  warranted  the  sustaining  the  conviction.  Had  the 
prisoner  represented  the  note  to  be  of  £5  value  when  she  knew  it  was  not  of  that 
value,  and  the  jury  had  found  the  false  pretence,  and  that  the  note  was  of  less  value 
than  £5  to  her  knowledge,  it  would  have  been  sufficient  to  justify  a  verdict  of 
guilty.  But  as  the  case  is  stated,  the  only  question  for  us  is  whether  there  was 
evidence  that  the  note  was  of  no  value.  There  is  no  reasonable  evidence  that  the 
note  was  not  of  any  value;  for  although  2«.  Ad,  in  the  pound  had  been  paid  upon 
it,  it  might  still  be  of  some  value. "(n) 

*Where  on  an  indictment  for  obtaining  goods  by  false  pretences  it  appeared   r:|.^q7 
that  the  prisoner  inclosed  the  half  of  a  five  pound  bank  note  to  one  trades-   ^ 
man  and  the  other  half  to  another  tradesman,  on  the  same  day,  and  requested  each 

(/)  Supra,  note  (t). 

(fn)  Reg.  V.  Williams,  7. Cox  G.  G.  351.  No  evidence  was  given,  and  the  case  went  ofT 
on  the  opening.  The  facts  ar^  said  to  have  been  taken  from  the  depositions,  and  no  case 
was  cited.  It  deserves  consideration  whether  these  cases  had  ever  been  dealt  with  on 
the  proper  ground.  Assuming  that  the  evidence  shows  that  the  prisoner  was  guilty  of  a 
fraud  in  passing  the  note,  it  should  seem  that  the  only  proper  question  is,  ^*  was  the  note 
at  the  time  ii  V)a9 parsed  an  available  note  for  the  sum  mentioned  in  it?"  The  representa- 
tion of  the  prisoner  is  that  it  was :  and  the  truth  or  falsehood  of  that  representation 
depends  on  the  state  of  facts  at  that  time.  Suppose  a  prisoner  believes  a  note  to  be  value- 
less, and  passes  it  for  full  value,  how  can  bis  guilt  be  turned  into  innocence  by  the  possi- 
bility that  years  afterwards  some  dividend  may  be  paid  on  the  note?  See  the  remarks  of 
Pollock,  G.  B.,  Williams,  J.,  and  Crowder,  J.,  infra,  in  Reg.  v.  Evans. 

(n)  Beg.  V,  Evans,  Bell  C.  C.  187.  Williams,  J.,  said,  "  I  wish  to  guard  myself  against 
being  supposed  to  hold  that  a  person  might  not  be  convicted  on  an  indictment  for  ob- 
taining money  by  false  pretences  by  means  of  such  a  note  as  this,  provided  it  were  proved 
that  the  prisoner,  knowing  that  the  bank  had  stopped  payment,  and  could  not  pay  its 
notes  in  full,  represented  the  note  to  be  of  full  value,  and  the  note  of  a  solvent  bank.*' 
Crowder,  J. ;  **  If  a  person  presents  a  note  for  £5  as  a  good  note  for  that  amount,  knowing 
that  the  bank  has  stopped,  it  would  amply  support  an  indictment  for  obtaining  money  by 
false  pretences." 
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to  forward  goods  to  him,  which  each  of  them  did,  aod  he  then  set  off  for  America; 
Pennefather,  6.,  ^^was  of  opinion  that  the  indictment  could  not  he  sustained,  as 
the  prisoner  had  not  received  the  goods  under  a  false  pretence,  though  such  an 
offence  was  to  he  implied  from  the  circumstance  of  each  half  of  the  £5  note  being 
sent  to  different  individuals  on  the  same  day:  but  there  was  no  direct  promise  in 
either  of  the  letters,  which  had  been  sent  to  the  traders,  that  the  other  half  would 
be  forwarded  to  him."(o) 

Where  an  indictment  alleged  that  the  prisoner,  heing  a  common  carrier,  had 
received  goods  to  carry  and  deliver  at  a  certain  place ;  and  that  afterwards  intend- 
ing  to  cheat  the  consignor  of  his  money,  he  pretended  to  him  that  he  had  carried 
and  delivered  the  goods  to  the  consignee,  and  that  the  consignee  had  given  to  him 
(the  said  carrier)  a  receipt  expressing  the  delivery  of  the  goods  j  hut  that  he  had 
lost,  or  niidlaid,  the  receipt ;  and  then  demanded  sixteen  shillings  for  the  carriage 
of  the  goods,  and  by  means  of  such  false  pretences  (which  were  duly  negatived) 
obtained  the  sum  of  sixteen  shillings  from  the  consignor ;  it  was  holden  that  the 
offence  was  suf&ciently  brought  within  the  words  and  meaning  of  the  Btatute.(p) 
So  where  the  defendant  in  the  assumed  character  of  a  porter  from  an  inn,  delivered 
a  parcel  as  from  the  country,  with  a  printed  ticket,  with  writing  charging  carriage 
and  porterage,  and  received  the  money  charged ;  and  the  parcel  turned  out  to  he  a 
mock  parcel,  worth  nothing ;  and  part  of  the  false  pretences  charged  in  the  indict- 
ment was  taken  from  the  porter's  ticket ;  and  it  was  objected  that  the  defendant 
had  not  uttered  these  words;  Lord  Ellenborough,  C.  J.,  said,  ''  I  take  the  defendant 
to  have  uttered  every  word  contained  in  the  ticket  which  he  brought  with  the  par- 
cel.'X?)  3^  ^^  ^  person  go  to  a  shop  dressed  in  the  costume  of  a  particular  class 
of  persons  for  the  purpose  of  fraudulently  obtaining  goods,  this  is  a  pretending  that 
he  is  a  person  of  such  class,  although  he  makes  use  of  no  words.  The  indictment 
charged  that  the  prisoner  falsely  pretended  that  he  was  an  undergraduate  of  the 
University  of  Oxford  and  a  commoner  of  Magdalen  College,  and  it  appeared  that 
the  prisoner  went  to  a  bootmaker's,  wearing  a  commoner's  cap  and  gown,  and 
ordered  boots,  which  were  not  sent  to  him,  and  straps,  which  were  sent  to  him ;  and 
he  stated  that  he  belonged  to  Magdalen  College.  The  prisoner,  however,  did  not 
belong  to  that  college.  Bolland,  B. :  ^'  If  nothing  had  passed  in  words,  I  should 
have  laid  down  that  the  fact  of  the  prisoner's  appearing  in  the  cap  and  gown  would 
have  been  pregnant  evidence  from  which  a  jury  should  infer  that  he  pretended  he 
was  a  member  of  the  University,  and  if  so,  would  have  been  a  suficient  false  pre- 
tence to  satisfy  the  statute. .  It  clearly  is  so  by  analogy  to  the  cases  in  which  ofier- 
,oqo-i  ing  in  payment  *the  notes  of  a  bank  which  has  failed,  knowing  them  to  be 
^  so,  has  been  held  to  be  a  false  pretence  without  any  words  being  U8ed."(r) 

The  first  count  charged  that  the  defendant  did  unlawfully  pretend  that  he  was 
Mr.  Hitchings,  who  had  cured  Mrs.  Clarke  at  the  Oxford  Infirmary,  and  that  he 
thereby  obtained  a  sovereign  from  G.  Palmer  with  intent  to  cheat  him  of  the  same. 
The  second  count  charged  the  defendant  with  obtaining  by  similar  pretences  a  sov- 
ereign from  the  8aid  G.  Palmer,  with  intent  to  cheat  him  ^^of  the  sum  of  five  shil- 
lings, parcel  of  the  value  of  the  said  last-mentioned  piece  of  the  current  gold  coin." 
It  appeared  that  the  defendant  made  the  pretence  charged,  and  thereby  induced  the 
prosecutor  to  buy  a  bottle  containing  somvthing  which  he  said  would  cure  the  eye 
of  the  prosecutor's  child,  for  five  shillings ;  the  prosecutor  gave  him  a  sovereign, 
and  the  defendant  gave  him  fifleon  shillings  in  exchange.  It  was  objected,  first, 
that  the  first  count  was  not  proved,  as  the  defendant  did  not  intend  to  defraud  of  a 
sovereign  but  of  five  shillings.  Secondly,  that  the  second  count  ought  to  have 
charged  that  the  defendant  obtained  five  shillings  with  intent  to  defraud  Palmer  of 

(o)  Reg.  V.  Masterson,  2  Cox  G.  G.  100.     Perrin,  J.,  was  also  present. 

(/))  Rex  V.  Airy,  2  East  R.  30. 

Ig)  Rex  V.  Douglas,  7  C.  &  P.  785  (32  E.  C.  L.  R.),  note  (fl). 

(r)  Rex  V.  Barnard,  7  C.  &  P.  784  (32  E.  G.  L.  R.).  And  see  Reg.  v.  Wickham,  10  Ad.  k 
£.  34  (37  E.  C.  L.  R.),  where  the  defendant  pretended  that  he  was  a  captain  in  the  East 
India  service,  and  Coleridge,  J.,  after  citing  this  case,  added,  "  Suppose  in  the  present 
case  the  defendant  had  not  stated  that  he  was  an  officer,  but  merely  appeared  in 
uniform." 
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the  same.  Thirdly,  that  this  was  not  an  obtaiDing  by  false  pretences  within  the 
Act,  as  the  money  was  obtained  by  the  sale  of  the  stuff  in  the  bottle.  And  it  was 
held,  first,  that  it  could  not  be  taken  that  the  defendant  intended  to  defraud  Palmer 
of  a  sovereign ;  because  he  not  only  gave  silver  coin  to  the  amount  of  fifteen  shil- 
lings to  him,  but  it  was  all  along  a  matter  of  bargain  that  he  should  do  so. 
Seeondly,  that  the  allegations  in  the  second  count  were  proved.  And  lastly,  that 
the  only  part  of  the  pretence  that  was  proved  was  that  the  defendant  was  Mr. 
Hitchings,  and  that  the  case  must  go  to  the  jury.(s) 

Where  the  prisoner  went  to  a  tradesman's  house,  and  said  she  came  from  a  Mrs. 
Cook,  a  neighbor,  who  would  be  mucB  obliged  if  he  would  let  her  have  half-a- 
guinea's  worth  of  silver,  and  that  she  would  send  the  half-guinea  presently ;  upon 
which  she  obtained  the  silver,  went  away  with  it,  and  never  returned ;  the  case  was 
holden  not  to  amount  to  felony.(<)  And  it  is  said  that,  in  truth,  this  was  a  loan 
of  the  silver,  upon  the  faith  that  the  amount  would  be  repaid  at  another  time ;  it 
was  money  obtained  by  v^faUe  pretence ;  and  that  the  same  determination  had  been 
made  in  similar  cases  at  the  Old  Bailey.(u)  So  where  the  prisoner  borrowed  half 
a  sovereign  of  the  prosecutor  under  the  pretence  that  he  wanted  to  buy  some  tea, 
but  never  returned  any  money  to  the  prosecutor,  and  the  pretence  made  use  of  was 
stated  to  be  fictitious:  Park,  J.,  told  the  grand  jury,  who  asked  his  opinion  on  the 
case,  that  he  thought  this  was  not  a  larceny,  and  advised  them  to  ignore  a  bill  for 
larceny  of  the  half  sovereign. (v) 

^The  priscmer  was  indicted  for  stealing  a  quantity  of  bacon  and  hams,  rjic^oq 
and  it  appeared  that  he  went  to  the  shop  of  one  Aston  and  said  he  had  ^ 
come  irom  Mr.  Parker  for  some  hams  and  bacon,  and  produced  the  following 
note: — 

'*  Have  the  goodness  to  give  the  bearer  ten  good  thick  sides  of  bacon,  and  four 
good  showy  hams  at  the  lowest  price.  I  shall  be  in  town  on  Thursday  next,  and 
will  call  and  pay  you.  Yours  respectfully, 

"  T.  Parker." 

Aston  believing  the  note  to  be  the  genuine  note  of  Parker,  who  occasionally  dealt 
with  him,  delivered  the  hams  to  Adams.  The  jury  convicted,  but,  upon  a  case  re- 
served upon  the  question  whether  the  offence  was  larceny,  the  judges  were  all  of 
opinion  that  the  conviction  was  wrong.(u7) 

An  indictment  alleged  that  the  prisoner  pretended  that  a  person,  who  lived  in  a 
large  house  down  the  street,  and  had  had  a  daughter  married  some  time  back,  had 
been  at  him,  the  prisoner,  about  some  carpet,  and  had  asked  him  to  procure  a  piece 
of  woollen  carpet.  The  prisoner  went  to  the  prosecutor's  shop  in  a  village,  and 
said  that  he  wanted  some  carpeting  for  a  family  living  in  a  large  house  in  that 
village,  who  had  had  a  daughter  lately  married.  On  this  the  prosecutor  gave  the 
prisoner  about  twenty  yards  of  carpeting,  which  the  prisoner  sold  for  his  own 
benefit.  The  only  evidence  to  negative  the  false  pretence  charged  was  that  of  a 
lady  living  in  the  village,  whose  daughter  was  married  about  a  year  ago,  who  stated 
that  she  had  not  sent  the  prisoner  for  the  carpet.  It  was  urged  that  the  indict- 
ment did  not  sufficiently  state  any  false  pretence,  and  that  on  the  evidence  there 
was  nothing  to  go  to  the  jury,  and  that  the  pretence  alleged  had  not  been  sufficiently 
n^atived ;  but  the  sessions  held  that  there  was  a  sufficient  pretence  stated,  and  that 
there  was  evidence  to  go  to  the  jury  in  support  of  it;  and,  on  a  case  reserved, 
the  conviction  was  affirmed.(x) 

We  have  seen,  that  it  was  holden  that  an  indictment  for  a  cheat  or  fraud  at 

(<)  Reg.  V.  Bloomfield,  G.  k  M.  537  (41  E.  G.  L.  R.),  Gresswell,  J.  See  Reg.  v.  Leonard, 
ante,  p.  626. 

(t)  Goleman's  case,  2  East  P.  G.  c.  16,  s.  104,  p.  672;  1  Leach  303,  note  (a). 

(tf)  2  East  P.  G.  c.  16,  s.  104,  p.  673. 

(v)  Rex  V.  George  Bromley,  Hereford  Spr.  Ass.,  1829,  MSS.  G.  €.  G.  An  indictment 
was  afterwards  preferred  for  obtaining  the  half  sovereign  by  false  pretences,  and  on  the 
trial  it  appeared  that  the  pretence  was  true.     G.  S.  6. 

(w)  Reg.  V.  Adams,  1  Den.  G.  G.  38.  Therefore  the  offence  was  obtaining  goods  by 
false  pretences. 

(x)  Reg.  V.  Barnsides,  Bell  G.  G.  282. 
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oommoQ  law  could  not  be  supported  against  a  person  for  d^liyering  a  draft  on  a 
banker,  which  he  knew  he  had  no  authority  to  draw,  and  would  not  be  paid,  and 
thereby  obtaining  certain  lottery  ticket8.(y)  But  a  different  doctrine  was  laid  down 
in  a  case  of  an  indictment  on  the  30  Geo.  2,  c.  24.  The  prosecutor  was  a  jeweller 
at  Cheltenham,  who  was  defrauded  of  goods  to  a  considerable  value  by  the  defend- 
ants. Among  other  things  for  the  purpose  of  deceiving  him,  they  gave  him  in 
payment  for  the  goods  a  check  upon  certain  bankers  in  London,  with  whom  it  was 
proved  they  kept  no  cash,  and  had  no  account.  It  was  contended  on  behalf  of  the 
defendants,  that  as  far  as  the  check  was  con<3erned,  they  were  not  criminally  liable. 
But  Bayley,  J.,  sAid,  '*  This  point  has  recently  been  before  the  judges ;  and  they 
were  all  of  opinion  that  it  is  an  indictable  offence  fraudulently  to  obtain  good^  by 
*6401  ^^^*^^  ^°  payment  a  check  upon  a  banker  with  whom  the  party  keeps  no 
■^  cash,  and  which  he  *knows  will  not  be  paid.'X^)  ^^^  ^^^  defendaints  were 
convicted  and  sentenced  to  seven  years'  transpoTtation.(a)* 

It  was  an  offence  within  the  7  &  8  Geo.  4,  c.  29,  s.  53,  to  obtain  goods  by  pay- 
ment of  a  check  drawn  by  the  prisoner  on  bankers,  to  whom  he  was  unknown  and 
with  whom  he  had  no  account,  he  representing  that  he  bad  an  account,  and  know- 
ing that  the  check  would  not  be  paid ;  an  indictment  may  allege  the  false  pretence 
to  be  that  the  check  was  a  good  and  genuine  order  for  the  payment  of,  and  of  the 
value  of,  the  sum  specified.  The  first  count  stated  that  the  prosecutor,  a  gold  and 
silversmith,  had  agreed  to  sell  the  prisoner  a  watch  and  watch  chain  for  £25,  and 
to  deliver  the  same  on  payment  of  the  said  £25,  and  that  the  prisoner  had  agreed 
to  buy  suqh  watch  and  chain  on  the  said  terms ;  that  the  prisoner  intending  to 
cheat,  &c.,  on  the  27th  of  December  produced  and  tendered  a  certain  paper  writing 
as  and  for  a  true  and  valuable  order  for  payment  of  £25,  and  as  payment  of  the 
said  watch  and  chain,  which  writing  was  as  follows : — 

"  £25.  «  6th  January,  1837. 

"To  Messrs.  Stuckey  and  Co.,  bankers^  Bristol,  pay  the  bearer  twenty-five 
pounds.  *|  R.  C.  C.  Smythk  Parkee." 

And  did  unlawfully  pretend  to  the  prosecutor  that  the  said  paper  writing  would  be 
a  true  and  genuine  order  for  payment  of  £25.  and  of  the  value  of  £25,  and  that 
£25  would  be  payable  on  the  day  of  the  date  of  the  said  paper  writing  to  the  bearer 
of  the  same  upon  presentment  at  the  banking  house  of  V.  Stuckey  and  others :  by 
means,  &c.  The  second  count  stated  that  the  prisoner  produced  and  tendered  a 
certain  other  paper  writing  as  and  for  a  true  and  genuine  order  for  payment  of 
money,  setting  it  out,  and  did  by  such  tendering  and  production  unlawfully  pretend 
that  such  paper  writing  was  a  true  and  genuine  order  for  the  payment  of  the  money 
specified  on  the  face  of  it  at  the  banking  house  of  Y.  Stuckey  and  others.  The 
third  count  was  uimilar,  stating  that  the  prisoner  pretended  the  paper  writing  was 
a  true  and  genuine  security  for  the  payment  of  £25.  And  the  fourth  count  charged 
that  the  prisoner  unlawfully  did  pretend  to  the  prosecutor  that  a  certain  other 
paper  writing,  which  he  had  then  produced  to  the  prosecutor,  and  which  was  as 
follows  (setting  the  check  out)  was  a  good  and  genuine  order  for  payment  of  the 
said  £25,  and  of  the  value  of  £25 ;  by  means  of  which  said  last-mentioned  false  pre- 
tence he  obtained  a  watch  of  the  value  of  £20,  and  a  watch  chain  of  the  value  of 
£5.  The  prisoner,  on  the  27th  of  December,  1836,  selected  a  watch  and  chain  at 
the  prosecutor's  shop,  which  the  prosecutor  agreed  to  let  him  have  for  £25  down. 
The  prisoner  requested  some  paper  to  write  a  check,  and  on  being  asked  on  what 

(y)  Rex  V.  Lara,  ant«,  p.  615. 

(z)  The  case  here  alluded  to  was  Rex  v.  Freeth,  ante^  p.  632.  See  R.  &  M.  G.  C.  R. 
229,  note  (a). 

(a)  Rex  V.  Jackson,  3  Campb.  370.  In  Rex  v.  Jackson,  Matth.  Dig.  167,  the  same 
learned  judge  held  the  same  where  the  bankers  had  no  effects  of  the  prisoQer.  And  see 
Lockett's  case,  1  Leach  94 ;  6  T.  R.  667,  npte  (e) ;  2  Bast  P.  G.  c.  19,  s.  38,  p.  940. 

^  Assuming  a  false  name,  and  delivering  spurious  quarters  of  lottery  tickets  to  A.  for 
sale  on  commission,  and  declaring  that  he  (the  defendant)  had  in  a  bank  the  genuine 
corresponding  whole  tickets,  are  false  pretences,  and  sufficient  evidence  of  an  intent  to 
defraud  A. — under  the  statute  of  Massachusetts,  copied  from  30  Geo.  2,  c.  24 :  Gomm.  r. 
Wilgus,  4  Pick.  177. 
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bank,  he  said,  '•^  on  a  Bristol  bank/'  and  that  any  of  the  coachmen  would  take  it 
down  and  get  it  cashed ;  he  then  commenced  writing  a  check,  and  whilst  so  doing 
he  asked  the  ^prosecutor  to  keep  the  check  till  the  6th  of  January,  to  which  r^^i-i 
he  ultimately  agreed.  The  check  was  then  finished  and  dated  the  6th  of  *- 
January.  On  receiving  it  the  prosecutor  delivered  the  watch  and  chain  to  the 
prisoner.  The  prisoner  on  different  occasions,  before  the  6th  of  January,  requested 
the  prosecutor  to  delay  presenting  the  check,  promising  to  bring  the  money  before, 
and  saying  at  one  time  that  he  had  iSlOOO  in  Stuckey^s  bank,  which  he  did  not 
wish  to  disturb;  but  no  money  was  paid  to  the  prosecutor;  the  check  was  presented 
after  the  6th,  and  dishonored.  The  prisoner  had  no  account  with  Messrs.  Stuckey, 
and  was  an  entire  stranger  to  them.  An  objection  was  taken  by  the  prisoner's 
counsel  to  the  first  count  of  the  indictment,  on  the  ground  that  the  false  pretence 
therein  stated  was  not  a  false  pretence  of  an  existing  fact,  and  that  the  other  counts 
were  not  proved.  The  learned  judge  thought  it  right  to  take  the  opinion  of  the 
jury  on  the  facts,  there  being,  as  it  seemed  to  him,  a  question  as  to  the  meaning  of 
the  terms^  ^Hrue,  good,  and  genuine,"  in  the  third  and  fourth  counts;  whether  they 
meant  merely  that  the  instrument  was  signed  by  the  person  whose  name  it  bears,  or 
that  it  was  drawn  by  a  person  having  funds  in  the  banker's  hands,  or  having  a  right 
to  draw  such  a  draft ;  and  the  learned  judge  left  two  questions  to  the  jury :  who 
found,  1st,  That  the  prisoner,  before  the  completion  of  the  sale  by  the  delivery  of 
the  goods,  represented  to  the  prosecutor  that  he  then  had  an  account  with  bankers 
at  Bristol,  trading  under  the  firm  of  Stuckey  and  Co.,  and  then  had  a  right  to 
draw  on  them,  though  he  postponed  the  date  of  the  check  for  his  own  convenience 
only  to  a  future  day ;  that  such  representation  was  false;  and  the  prisoner  at  the 
time  of  making  such  representation  knew  it  to  be  so.  2d,  That  he  represented  to 
the  prosecutor  before  the  completion  of  the  sale  by  the  delivery  of  the  goods,  that 
the  check  would  be  paid  on  presentment  on  or  alter  the  day  of  the  date,  and  that 
he  then  had  no  reasonable  ground  to  believe  that  it  would  be  paid  at  that  time,  or 
that  he  would  be  able  to  provide  funds  to  pay  it.  Upon  a  case  reserved,  it  was  con- 
tended that  the  first  count  was  bad,  as  the  pretence  referred  to  a  future  period,  and 
iff  order  to  bring  the  case  within  the  statute  the  pretence  must.be  of  some  fact  either 
existing  or  past(6)  Ah  to  the  second  and  third  counts  that  the  meaning  of  the 
words  ^*  true  and  genuine  order,"  and  ^^  good  and  genuine  security,"  was  the  same, 
namely,  that  the  check  on  the  face  of  it  was  what  it  purported  to  be,  the  prisoner's 
order  for  the  payment  of  money,  and  so  genuine.  As  to  the  fourth  count  that  the 
addition  of  the  words  <^of  the  value  of  £25''  did  not  carry  the  case  any  farther; 
they  only  meant  that  the  liability  on  the  check  was  for  £25,  and  though  the  check 
might  be  dishonored  the  drawer  would  still  be  liable.  On  the  part  of  the  crown  it 
was  submitted  that  the  first  count  was  good ;  and  that  under  the  7  &  8  Gko.  4,-c. 
29,  B.  53,  every  false  representation  of  a  state  of  things  whether  past,  present,  or 
future,  was  an  offence;  that  the  mischief  in  the  one  case  was  as  great  as  in- the 
other,  as  a  person  had  as  little  means  of  ascertaining  the  truth  of  a  representation 
as  to  a  future  fact  as  he  *couId  have  as  to  a  past  or  present  transaction. (c)  At  r^t^oAO 
least  the  fourth  count  was  good ;  it  alleged  the  pretence  to  be  that  the  *- 
order  was  a  good  and  genuine  order  for  £25,  and  it  never  was  good  for  any  sum 
whatever.  The  count  also  alleged  that  the  order  was  pretended  to  be  of  the  value 
of  £25,  which  was  negatived  by  the  jury.  Eight  of  the  learned  judges(c?)  were 
of  opinion  that  the  conviction  was  good  on  the  fourth  count;  six  of  the  judges(e) 
were  of  a  contrary  opinion;  and  the  conviction  was  affirmed. (/) 

(6)  Rex  V.  Goodhall,  anU,  p.  624,  and  Rex  v.  Doaglas,  Ibid.,  were  relied  upon  as  in 
point. 

(c)  Rex  V,  Young,  ante^  p.  621,  and  Coleman's  case,  ante^  p.  638,  were  relied  upon,  as 
showing  that  a  pretence  of  a  future  race,  and  of  Jutitre  repayment  of  monej  lost,  was  a 
false  pretence :  and  the  precedent,  2  Stark.  Cr.  PI.  496,  and  Rex  v.  Saott,  poilj  p.  671,  were 
also  referred  to. 

(d)  Lord  Denman,  C.  J.,  Tindal,  0.  J.,  Yaughan,  J.,  BoUand,  B.,  Patteson,  J.,  Williams, 
J.,  Coleridge,  J.,  and  Coltman,  J. 

(e)  Lord  Abinger,  C.  B.,  Park,  J.  A.  J.,  Littledale,  J.,  Parke,  B.,  Bosanquet,  J.,  and  Al- 
derson,  B. 

(/)  Rex  V.  Parker,  2  M.  C.  C.  R.  1 ;  7  C.  &  P.  825  (32  B.  0.  L.  R.).    In  the  course  of 
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Where  the  prisoner  purchased  goods  and  gave  in  payment  for  them  a  hiU  drawn 
on  and  accepted  by  himself  on  the  day  of  the  purchase,  payable  one  monUi  after 
date  at  the  London  and  Westminster  Bank,  and  when  he  gave  the  bill  he  stated 
that  it  would  be  paid  the  next  day  at  a  bank  in  Taunton,  and  that  he  had  made 
arrangements  that  it  should ;  but  the  manager  proved  that  the  prisoner  had  not 
made  arrangements  for  the  payment  of  the  bill,  and  had  not  been  at  the  bank,  and 
was  not  known  there;  Watson,  B.,  said,  ^' If  the  representation  made  by  the  prisoner 
was  false  and  the  prosecutrix  parted  with  her  goods  on  the  faith  of  its  being  true, 
the  prisoner  is  guilty  of  obtaining  money  by  false  pretenoe6."(^) 

Upon  an  indictment  for  stealing  a  check  for  £50  it  appeared  that  the  prisoner  was 
clerk  to  the  Rugby  Savings^  Bank ;  the  course  of  business  for  drawing  out  money 
was  this :  the  depositor  gave  a  notice  to  the  clerk  of  the  amount  required,  and,  if 
present  on  the  next  night  of  business,  received  a  check  for  that  amount  from  the 
manager  in  attendance,  or,  if  absent,  he  allowed  the  clerk  to  receive  the  check,  and 
to  get  cash  for  it,  to  be  kept  by  him  till  called  for,  and  the  depositor  and  clerk  signed 
the  books  of  account  usual  in  a  savings'  bank.  The  prisoner,  as  clerk,  falsely  pre- 
*8431  te^<i€<)  to  T.  Haylock,  the  manager  in  attendance,  that  £.  Glaby,  a  '''depositor, 
^  had  given  notice  for  £50,  and  produced  the  usual  entries,  signed  by  himself, 
and,  as  E.  Olaby  was  not  in  attendance,  received  from  Haylock  a  check  for  £50,  for 
which  he  obtained  cash  at  the  bank.  E.  Glaby  had  not  given  any  notice  or  author- 
ity to  draw  out  £50,  or  any  sum,  and  the  prisoner  made  the  false  pretence  with  the 
intention  from  the  beginning  of  obtaining  the  check,  and  appropriating  it  to  his 
own  use.  According  to  the  course  of  business  the  check  was  handed  to  the  prisoner 
as  agent  of  the  depositor.  And,  upon  a  case  reserved,  it  was  held  that  the  offence 
was  not  larceny;  for  it  must  be  taken  that  the  prisoner  received  the  check  as 
the  agent  of  the  depositor,  and  not  as  the  agent  of  his  employers,  the  managers 
of  the  savings'  bank,  and  therefore  he  could  not  be  charged  with  stealing  the  money 
of  the  bank. (A) 

An  indictment  alleged  that  the  prisoner  falsely  pretended  to  S.  Mole  that  she 
kept  a  shop,  and  that  Mole  might  go  and  live  with  her  at  the  said  shop  until  Mole 
had  got  a  situation,  and  that  the  prisoner's  husband  had  ordered  a  pair  of  blank^s, 
and  had  not  paid  for  them,  and  that  the  prisoner  had  not  money  enough  to  pay  for 
them,  and  that  she  had  got  a  bonnet  or  cap,  or  fiome  article  of  value  in  a  bonnet 
box  which  she  wanted  Mole  to  keep  for  her ;  by  means  whereof  the  prisoner 
obtained  ten  shillings.  It  appeared  that  Mole  told  the  prisoner  she  was  looking  for 
a  situation.  The  prisoner  said  she  lived  on  Northumberland  Heath,  and  kept  a 
shop,  and  promised  Mole  she  should  go  home  with  her  until  she  got  a  situation. 
The  prisoner  went  away  for  about  twenty  minutes,  and  came  back  with  a  new  bonnet 
box  and  a  handkerchief  tied  over  it ;  she  gave  it  to  Mole,  and  told  her  to  hold  it 
till  she  came  back  again.  It  appeared  heavy,  and  Mole  thought  there  was  some- 
thing in  it  which  she  had  been  buying.     When  the  prisoner  brought  the  box  she 

the  argument  Alderson,  B.,  said,  "  The  fourth  count  might  hare  charged  that  the  prisoner 
pretended  that  he  had  a  right  to  draw  the  check :"  Tindal,  C.  J.,  "or  that  he  had  monej 
at  the  bankers."  And  Parke,  B.,  said,  *' There  was  enough  proved  at  the  trial  to  show 
that  the  prisoner  pretended  he  kept  an  account  at  Messrs.  Stuckey's."  If  a  similar  case 
should  occur  it  would  be  prudent  to  aver  that  the  prisoner  pretended  that  he  kept  an  account 
with  the  bankers,  on  whom  the  check  was  drawn,  that  he  had  funds  in  their  hands,  that 
he  had  full  power,  right,  and  authority  to  draw  checks  upon  the  bank,  and  thereby  to 
draw  out  the  money  held  to  his  credit,  and  that  the  check  was  a  good,  valid,  and  availa- 
ble order  for  the  sum  specified,  and  for  the  purpose  of  drawing  the  same  ont  of  the  bank, 
and  of  the  value  specified  ;  and  it  might  be  well  in  one  connt  at  least  to  add  that  the  pri- 
soner pretended  it  would  be  paid  on  presentment.  C.  S.  G.  Where  an  indictment  for 
false  pretences  alleged  that  the  defendants  pretended  that  one  of  them  was  then  and  there 
possessed  of  a  certain  sum  of  money,  which  was  a  false  representation  of  an  existing  fact, 
Parke,  B.,  observed,  in  the  presence  of  the  other  judges,  "  In  Reg.  ».  Parker,  7  C.  &  P.  825, 
I  left  it  to  the  jury  to  say,  whether  the  defendant  had  falsely  represented  that  he  bad  an 
account  at  the  bank  of  Stuckey  k  Go.  The  jury  found  the  representation  to  be  f&lae^  and 
the  judges  held  the  conviction  right,  as  it  was  the  false  representation  of  an  existing 
fact:"  Reg.  v.  Henderson,  C.  &  M.  328  (41  E.  0.  L.  R.). 

iff)  ^g-  ^'  Hughes,  F.  k  F.  355. 

(k)  Reg.  V.  Essex,  D.  &  B.  371,  a.d.  1857.  The  offence  was  clearly  obtaining  the  check 
by  false  pretences  from  the  manager,  as  he  parted  with  the  property  in  it. 
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said  her  husbaDd  had  been  and  got  a  pair  of  blankets,  but  he  had  not  money 
eDough  to  pay  for  them,  and  then  asked  Mole  if  she  had  got  ten  shillings.  Mole 
said  she  had ;  she  said,  ^^  Would  you  mind  lending  it  to  me  ?'*  Mole  said,  *'  You 
are  a  stranger  to  me."  She  said,  ^'  If  you  lend  me  this  ten  shiUings,  I'll  take  you 
home  till  you  get  a  situation."  Mole  lent  her  half  a  sovereign,  because  she  said  she 
kept  a  shop  at  Northumberland  Heath,  and  she  (Mole)  should  have  it  when  she 
got  home  with  her.  Prisoner  went  away,  and  did  not  return.  The  bonnet  box 
contained  some  small  pieces  of  stone  and  brick.  The  jury  found  the  prisoner 
gailty  of  fraudulently  obtaining  the  half  sovereign,  Mole  parted  with  it  under  the 
belief  that  the  prisoner  kept  a  shop  on  Northumberland  Heath,  and  that  Mole 
should  have  it  when  she  went  home  with  her ;  and,  upon  a  case  reserved,  it  was 
held  that  the  indictment  was  good,  and  that  it  was  supported  by  the  evidence.  The 
prisoner  falsely  pretended  that  she  kept  a  shop  at  North umbepJand  Heath,  and  the 
prosecutrix  was  induced  by  that  false  pretence  to  part  with  her  money.(t) 

An  indictment  alleged  that  Fisher  had  deserted  his  wife,  and  tliat  the  prisoner 
falsely  pretended  to  the  wife  that  she,  the  prisoner,  then  had  the  power  to  bring 
back  Fisher  to  his  wife,  and  that  the  prisoner  then  had  power  to  bring  back  Fisher 
to  his  wife  over  hedges  and  ditches,  and  that  a  certain  stuff  which  the  prisoner  then 
had  in  her  possession  was  sufficient  for  the  purpose  of  bringing  back  Fisher  to  his 
wife ;  by  means  whereof  the  prisoner  unlawfully  obtained  from  the  wife  a  dress  and 
two  sixpences.  The  wife  proved  that  her  husband  had  left  her,  and  that  she  had 
had  a  conversation  with  a  woman,  in  conflequenoe  of  which  she  went  with  her  to 
the  prisoner's  house,  and  ^^I  asked  the  prisoner  to  tell  me  a  few  words  by  the  cards 
to  fetch  my  husband  back.  She  asked  me  how  much  money  I  had.  I  told  her 
sixpence.  She  said  that  would  not  be  of  any  use  at  all.  Then  I  gave  her  another 
sixpence.  She  said  her  price  was  high ;  it  was  five  shillings.  She  asked  me  if  I 
had  anything  on  that  I  could  leave.  I  said  I  had  a  petticoat  on,  but  that  was  old, 
and  she  said  that  would  be  of  no  use.  I  had  two  frocks  on. '  She  told  me  to  leave 
the  under  one.  I  left  it  with  her.  She  said  her  price  was  so  high,  she  could  not 
do  anything  without  the  money ;  the  stuff  she  had  to  work  upon  would  cost  her  five 
shillings,  or  nearly  that.  She  said  she  could  bring  my  husband  back  aver  hedges 
and  ditches.  She  said  that  about  bringing  my  husband  back  afler  she  got  the  frock. 
She  said  that  she  would  bring  my  husband  back  before  I  gave  her  the  money.  She 
went  upstairs,  and  came  down  again,  and  said  I  was  not  to  be  offended  at  what  she 
was  going  to  tell  me ;  she  said  my  husband  was  gone  off  with  another  woman.  I 
told  her  I  did  not  think  so.  She  said  the  woman  came  from  the  same  place  as  I 
did,  but  that  did  not  matter ;  she  would  bring  my  husband  back ;  she  could  do  itj 
and  would  do  it.  •  She  said  she  was  what  they  called  the  cunning  woman,  and  there 
was  not  another  woman  such  as  her  about  handy.  She  said  she  would  bring  my 
husband  back  with  the  stuff  she  had  to  work  upon.  She  would  bring  him  back  on 
the  Wednesday  if  she  could,  and  if  she  did  not  bring  him  back  on  the  Wednesday 
she  would  on  the  Thursday.  She  said  if  I  brought  four  shillings  I  should  have  the 
&ock  again.  I  went  to  the  prisoner's  house  again  on  the  following  Monday.  She 
asked  me  if  I  had  heard  anything  of  my  husband.  I  replied  I  had  not.  I^he 
asked  me  if  I  had  any  more  money,  I  said  I  had  not.  She  said  she  had  worked 
Yerj  hard  for  me  all  the  time  during  the  week.  I  paried  with  the  money  and  the 
dress  on  the  faitli  of  what  passed  between  us  on  the  first  occasion."  Upon  a  case 
reserved,  it  was  urged  that  the  false  pretence  charged  amounted  merely  to  a  promise 
that  the  prisoner  would  do  the  act.  It  might  mean  by  moral  influence,  physical 
strength,  or  supernatural  power.  Secondly,  there  was  no  sufficient  evidence  to  go 
to  the  jury.  The  false  pretence  was  made  after  the  property  had  been  obtained. 
Lastly,  there  was  no  evidence  that  the  prisoner  knew  that  she  had  not  the  power  to 
do  what  she  promised.  £rle,  C.  J. :  ^^  The  first  question  is  whether  the  indictment 
is  good.  I  take  it  that  the  pretence  that  the  prisoner  had  the  power  to  bring  back 
her  husband  to  the  prosecutrix  is  the  material  part  of  the  indictment.  Now,  the 
pretence  of  power,  whether  moral,  physical,  or  supernatural,  made  with  intent  to 
obtain  money,  is  within  the  mischief  of  the  law,  and  sufficient  to  constitute  an 

(t)  Beg.  V.  Fry,  D.  k  B.  449,  a.d.  1858. 
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offence  within  the  language  of  the  statute.  The  second  point  is,  whether  there  was 
any  evidence  to  support  the  indictment  I  take  the  law  to  be  that  there  most  be  a 
ialse  pret-ence  of  a  present  or  past  fact,  and  that  a  promissory  pretence  to  do  some 
act  is  not  within  the  statute.  Then  the  question  is,  was  there,  erhlence  of  a  ^dse 
pretence  of  an  existing  fact  that  the  prisoner  had  the  power  t<o  bring  the  husband 
back  when  the  money  was  obtained  ?  It  was  contended  that  the  prosecution  ought 
not  to  succeed,  because  the  evidence  was  that  the  prisoner  said  that  she  toauld  bring 
the  prosecutrix's  husband  back,  and  that  thereupon  the  money  was  parted  with  by 
the  prosecutrix,  and  that  after  the  prisoner  had  got  the  property  she  said  that  she 
could  bring  the  husband  back,  and  that  there  was  therefore  a  promissory  pretence 
only.  It  is  clear  that  an  indictable  pretence  must  precede  the  obtaining  of  the 
money,  so  that  it  can  be  alleged  that  the  money  was  obtained  by  means  of  the  pre- 
tence. The  exact  words  of  that  part  of  the  evidence  favor  the  argument  of  the 
prisoner's  counsel ;  but  I  have  come  to  the  conclusion  that  we  ought  not  to  sustain 
the  objection,  because  the  whole  tenor  of  the  evidence  is  to  be  regarded,  and  it  may 
be  upon  the  evidence  that  the  prisoner  intended  to  convey  to  the  mind  of  the  prose- 
cutrix that  she  had  not  only  the  will  but  the  power  to  bring  her  husband  back. 
The  wh6le  of  the  evidence  was  to  be  regarded  by  the  jury,  and  they -were  to  con- 
sider whether  the  prisoner  intended  to  pretend  to  the  prosecutrix,  and  to  induce  her 
to  believe,  that  she,  at  that  time,  had  the  power  to  bring  her  husband  bade,  and 
that  she  did  actually  so  pretend.  Upon  the  whole  evidence,  I  think  there  was 
enough  for  the  jury  from  which  they  had  a  right  to  infer  that  she  intended  to 
induce  the  prosecutrix  to  believe  that  she  had  power,  at  the  time  when  the  money 
was  parted  with,  to  bring  her  husband  back.  It  was  next  contended  that  the 
prisoner  might  have  believed  that  she  did  possess  such  power ;  but  upon  the  fai^ 
I  think  there  was  evidence  to  go  to  the  jury  that  the  prisoner  was  a  fraudulent 
impostor.  I  think,  therefore,  that  the  conviction  ought  to  be  affinned."(tt)  The 
indictment  was  clearly  bad  on  the  face  of  it,  as  it  laid  the  property  in  the  wife,  and 
alleged  the  intent  to  be  to  defraud  her.  It  ought  in  both  instances  to  have  been  the 
husband,  (^y) 

So  where  upon  an  indictment  for  false  pretences  it  appeared  that  theprisoner  tM 
*M^'\  ^^^  prosecutrix  that  he  had  been  to  Paddock  *  Wood  to  a  Mr.  Bennett ;  and 
^  bought  thirty  sheep  skins,  two  bullocks'  hides,  and  two  horses'  hides,  and 
had  paid  ten  shillings  upon  them  to  make  them  safe.  He  said,  Mr.  Bennett 
was  a  gentleman  farmer,  kept  a  pack  of  hounds,  and  lived  half  a  mile  from  Paddock 
Wood  station,  and  he  said  he  was  to  give  seven  pounds  for  the  skins,  and  would 
bring  them  and  sell  them  to  the  prosecutrix,  and  asked  her  for  four  pounds  ten 
shillings  in  part  payment  of  them  ;  the  prosecutrix  believed  his  story,  and  let  him 
have  the  money }  the  representation  that  he  had  bought  the  skins  induced  her  to 
let  him  have  the  money ,  but  she  added,  **  I  expected  to  make  a  prt^t  by  the  skins, 
and  I  lent  the  prisoner  the  money,  because  I  thought  he  would  bring  me  the  skins, 
and  I  would  not  have  lent  him  the  money  if  I  had  not  believed  that  he  was  going 
to  Paddock  Wood  to  bring  me  the  skins.  If  he  had  only  told  me  that  he  had 
bought  the  skins  at  Paddock  Wood,  unless  I  had  thought  that  he  would  sell  them  to 
me,  I  would  not  have  let  him  have  the  money ;  nor  should  I  have  lent  him  the  money, 
if  I  had  not  thought  that  he  had  already  bought  the  skins  of  Mr.  Bennett.'*  The 
jury  found  the  prisoner  guilty  of  obtaining  the  money  **  upon  the  false  pretences 
that  he  had  bought  the  skins  from  Mr.  Bennett  and  would  bring  them  to  the  prose- 
cutrix, and  sell  them  to  her ;"  and,  upon  a  case  reserved,  it  was  held  that  this  case 
was  governed  by  Reg»  v.  F7y,{k')  in  which  it  was  decided  that  when  a  misrepre- 
sentation of  a  matter  of  fact  is  accompanied  by  a  promise,  the  promise  does  not 
prevent  the  case  from  coming  within  the  statute  ',(1)  and  here  there  was  a  pretence 
of  an  existing  fact  combined  with  a  promise  for  future  conduct ;  the  pretence  here 
being  that  the  prisoner  had  bought  the  skins,  and  wotUd  bring  them  to  the  prose- 
cutrix.(m) 

Upon  an  indictment  for  obtaining  money  by  false  pretences,  it  appeared  that  the 

(ft)  Reg.  V.  Giles,  10  Cox  C.  C.  44.  (j;)  a.  c,  L.  k  C.  502. 

(k)  Supra.  (l)  Per  Pollock,  C.  B. 

(m)  Reg.  V.  West,  D.  k  B.  575,  a.d.  1858. 
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prisoner  had  represented  that  he  belonged  to  a  club  and  was  canvassing  for  members; 
it  was  called  the  "  Instant  Benefit :''  he  said  it  was  a  very  strong  club ;  that  they 
had  about  £7000  in  the  bank.  The  prisoner  was  the  superintending  director  of  the 
society,  but  no  sum  of  £7000,  or  indeed  any  sum  of  money  whatever,  belonging  to 
the  society,  had  ever  been  in  any  bank.  And,  upon  a  case  reserved,  it  was  held 
that  this  was  a  sufficient  pretence  within  the  statute.  '^  To  support  an  indictment 
for  false  pretences  there  must  be  a  knowingly  false  statement  of  a  supposed  bygone 
or  existing  fact,  made  with  intent  to  defraud,  and  an  obtaining  of  the  money  by 
means  of  that  faJse  representation.  Here  the  statement  that  the  society  had  £7000 
in  the  bank  was  an  untrue  one,  and,  had  it  been  true,  it  was  a  fact  calculated  to  have 
influenced  the  mind  of  the  party  to  whom  it  was  made,  and  the  jury  have  found 
by  their  verdict  that  it  did  so  influence  the  mind  of  the  prosecutrix."(») 

A  begging  letter  containing  false  representations  for  the  purpose  of  inducing  the 
party  to  whom  it  is  addressed  to  send  the  writer  money,  is  a  false  pretence  within 
the  statute ;  and  if  money  be  obtained  by  such  a  letter,  it  is  obtaining  ri^ioAK 
money  by  false  pretences  ''^within  the  statute,  although  the.  money  be  given  *- 
as  a  voluntary  charitable  gift.  The  prisoner  wrote  a  letter  to  the  prosecutor  in  the 
fictitious  name  of  Dr.  Scott«  falsely  stating  that  he  wrote  at  the  request  of  James 
Brewer,  a  young  man,  to  whom  the  prosecutor  had  been  kind  on  several  occasions, 
and  falsely  stating  that  Brewer  was  advised  to  endeavor  to  obtain  admission  into  the 
Consumption  Hospital  Brompton,  near  London;  that  he  was  in  very  distressed  cir- 
cumfitancefl,  and  had  no  means  of  paying  the  fees  of  that  institution ;  and  asking 
for  some  little  assistance.  The  prosecutor  believing  the  statements  in  the  letter  to 
he  true  sent  a  post-office  order  for  £3  to  the  address  mentioned  in  the  letter,  and 
this  was  received  by  an  accomplice  of  the  prisoner,  and  the  proceeds  divided  be- 
tween them.  The  prisoner  kne.w  that  each  of  the  stai>ements  in  the  letter  was  false, 
and  wrote  the  letter  with  intent  to  cheat  the  prosecutor  out  of  his  money,  and  used 
the  name  of  Scott  for  that  purpose.  It  was  objected  that  the  poet-office  order  was 
a  mere  voluntary  gift,  and  that  the  statute  did  not  apply  to  voluntary  charitable 
gifts;  but  the  objection  was  overruled,  and  the  prisoner  convicted,  and,  upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion  that  the  conviction  was  right ; 
that  a  begging  letter  containing  a  false  tale  was  a  false  pretence  within  the  statute ; 
and  that  the  offence  created  by  the  Vagrant  Act,  5  Geo.  4,  o.  83,  s.  4,  was  a  dif- 
ferent offence,  vis.  ^^  going  about  as  a  collector  of  alms,  &c.''  But  that  statute 
would  not  prevent  the  party  from  being  proceeded  against  under  the  then  existing 
statutes,  which  had  already  made  the  offence  a  misdemeanor.(o) 

The  prisoner  was  convicted  of  obtaining  by  false  pretences  from  a  servant  of  the 
Lancashire  and  Yorkshire  Railway  Company  a  railway  ticket  of  the  company,  for  a 
journey  from  Bradford  to  Huddersfield  by  one  of  their  trains ;  the  ticket  was  in  the 
following  form : — 


Express  Train. 

Bradford 

• 

to 

CD 

CO 

HlTDDERSFIELD. 

00 

1st  Class. 

23 

And  was  a  voucher  for  the  journey  without  further  payment,  but  was  to  be  given 
up  to  the  company  at  the  journey's  end.  Wightman,  J.,  reserved  the  question 
whether  the  obtaining  such  a  ticket  was  obtaining  a  chattel  of  the  company,  with 
intent  to  cheat  and  defraud  the  company  of  the  same,  within  the  meaning  of  the 
7  &  8  Geo.  4,  c.  29,  s.  53 ;  and  afler  consideration.  Pollock,  C.  B.,  said  that  the 

(n)  Reg.  V.  Welman,  Dears.  G.  C.  188,  a.d.  1853.  The  groand  of  the  deciaioa  is  given 
ia  the  words  of  Jervis,  C.  J. 

(o)  Reg.  V.  Jones,  1  Den.  C.  0.  R.  551.  The  prisoner  was  also  convicted  of  obtaining 
money  by  another  begging  letter,  which  was  written  in  the  name  of  J.  H.  Collingridge, 
and  addressed  to  the  same  prosecutor,  and  contained  a  false  story  about  the  misfortunes 
aad  health  of  the  supposed  writer. 
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judges  were  unanimously  of  opinion  that  it  came  within  the  statute,  which  makes  it 
criminal  to  obtain  a  chattel  by  a  false  pretence.  The  ticket  while  in  the  hands  of 
the  party  using  it  was  an  article  of  value  entitling  him  to  travel  without  iiirther 
payment,  and  the  fact  that  it  was  to  be  returned  at  the  end  of  the  jonmej  did  not 
affect  the  question.(j>) 

*f{4f\'\  '''Where  a  count  stated  that  the  defendant  pretended  to  A.  Crellin,  a  angle 
^  woman,  that  he  was  an  unmarried  man,  and  having  thereby  obtained  a  pro- 
mise of  marriage  from  A.  Crellin,  that  she  refused  to  marry  the  defendant,  and  that 
he  falsely  pretended,  at  the  time  of  such  refusal,  that  he  was  an  unmarried  man, 
and  entitled  to  brin^^  an  action  against  her  for  the  breach  of  promise  of  marriage, 
by  means  of  which  he  obtained  from  her  £100 ;  whereas  in  truth  he  was  not  an  un- 
married man,  and  not  entitled  to  maintain  an  action  for  the  breach  of  promise  of 
marriage  against  her;  the  prisoner  was  a  married  man,  and  A.  Creliin  stated  thiit 
she  being  a  single  woman,  and  possessed  of  considerable  property,  the  prisoner  had 
paid  his  addresses  to  her,  and  that  she  had  consented  to  marry  him,  she  being  then 
ignorant  that  he  was  a  married  man,  and  afterwards  changed  her  mind,  and  inti- 
mated as  much  to  the  defendant,  and  that  he  thereupon  threatened  her  with  an 
action  at  law  for  breach  of  promise  of  marriage,  and  he  added,  that  by  means  of 
such  proceeding,  he  could  take  half  of  her  fortune  from  her;  and  that  she  believing 
that  he  could  and  would  carry  his  threat  into  effect,  and  in  order  to  induce  him  to 
refrain  from  doing  so.  paid  him  a  sum  of  money,  under  a  written  stipulation,  that 
in  consideration  of  such  payment  he  would  forego  proceedings  at  law  against  the 
prosecutrix  for  breach  of  promise  of  marriage ;  that  but  for  the  prisoner's  threat  of 
bringing  an  action,  she  would  not  have  paid  the  money;  and  ^at  she  was  induced 
by  such  threat  to  pay  the  money ;  and  that  had  she  known  he  was  a  married  man 
she  would  not  have  paid  the  money.  The  case  was  left  to  the  jury  to  say  whether 
the  money  was,  in  fact,  obtained  by  the  false  pretence  that  the  defendant  was  single, 
and  they  found  the  prisoner  guilty ;  and  Lord  Denman,  C.  J.,  and  Maule,  J.,  were 
both  clearly  of  opinion  that  there  was  evidence  to  go  to  the  jury,  that  the  money 
was  obtained  by  the  false  pretence  that  the  prisoner  was  a  single  man,  and  in  a  oon- 
dition  to  intermarry  with  the  prosecutrix ;  and  Maule,  J.,  was  further  of  opinion 
that  there  was  also  evidence  of  the  money  having  been  obtained  by  the  false  pre- 
tence of  the  defendant  that  he  was  entitled  to  maintain  an  action  for  breach  of  pro- 
mise of  marriage ;  and  that  such  latter  false  pretence  was  a  sufficient  ^slse  pretence 
within  the  statute. (<^) 

On  an  indictment  for  obtaining  money  by  false  pretences  it  appeared  that  the 
prisoner,  who  had  a  wife  living,  had  represented  himself  to  the  prosecutrix  as  a 
single  man,  and,  pretending  that  he  was  about  to  marry  her,  induced  her  to  hand 
over  to  him  £8  out  of  her  wages,  representing  that  he  would  go  to  Liverpool,  and 
with  the  money  furnish  a  house  for  them  to  live  in,  and  that,  ^having  done 
so,  he  would  return  and  marry  her.  Having  obtained  the  money  he  went 
away,  and  never  returned.  The  prosecutrix  stated  that  she  had  been  induced  to 
part  with  her  money  on  the  representations  of  the  prisoner  that  he  was  a  single 
man,  that  he  would  furnish  the  house  with  the  money,  and  would  then  marry  her. 
There  was  no  doubt  that  these  representations  were  false ;  but  it  was  contended  that 
as  the  prosecutrix  had  parted  with  her  money  on  the  joint  operation  of  the  three 
representations,  and  as  only  the  first  had  reference  to  a  present  existing  fact,  while 
the  others  related  to  things  to  be  done  in  future,  the  indictment  could  not  be  ntain- 

(P)  ^^S'  ^'  Boulton,  1  Den.  0.  C.  606.  See  Reg.  v.  Beecham,  5  Oox  C.  G.  181,  amUy  p. 
163.  This  case  was  not  argued.  As  the  ticket  was  to  be  retaraed  to  the  company  at 
the  end  of  the  jouroey,  it  is  clear  the  property  in  the  ticket  did  not  pass  from  the  com> 
pany.  Now,  in  false  pretences  the  essence  of  the  offence  is  that  the  property  has  passed 
from  the  owner.  This  decision,  therefore,  seems  very  questionable.  Suppose  a  person 
wanting  to  ride  from  A.  to  B.  were  falsely  to  pretend  that  C.  sent  him  to  borrow  a  horse, 
and  by  means  of  that  pretence  he  obtained  the  horse,  and  rode  it  ft'om  A.  to  B  ,  but  re- 
turned it  to  the  owner,  it  could  hardly  be  contended  that  he  obtained  the  horse  by  false 
pretences.  He  obtained  the  ride  by  false  pretences.  So  in  this  case  what  the  prisoner 
obtained  was  the  ride  by  the  train — not  the  railway  ticket,  and  it  is  plain  that  the  real 
intent  was  to  obtain  the  ride  without  paying  for  it.- 

{q)  Reg.  V.  Gopeland,  G.  k  M.  616  (41  E.  0.  L.  R.),  a.d.  1842. 
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t&ined.  But,  on  a  case  reserved,  it  was  held  that  though  a  false  promise  oannot  be 
the  subject  of  an  indietment  for  obtain ing  money  by  false  preteneeSy  yet  here  there 
was  the  pretence  that  the  prisoner  was  a  single  man,  which  was  false,  and  was  essen- 
tial, for  without  it  he  would  not  have  obtained  the  money.  Then  this  false  fact, 
by  which  the  money  was  obtained,  would  support  the  indictment,  although  it  was 
united  with  two  fake  promises,  which  alone  would  not  have  supported  the  con- 
viction, (r) 

Upon  an  indictment  for  falsely  pretending  that  there  was  one  J.  Smith,  an  iron- 
monger at  Newcastle,  and  that  the  said  J.  Smith  was  a  person  to  whom  the  pri- 
soner durst  trust  one  thousand  pounds,  and  that  Smith  went  out  twice  a  year  to 
New  Orleans  to  take  different  kinds  of  goods  to  his  sons,  and  that  the  prisoner 
wanted  some  cotton  warp  cloths  for  the  said  J.  Smith ;  the  evidence  proved  that  the 
pretences  were  made  as  alleged,  and  the  jury  found  that  the  prosecutors  believed 
the  representations,  and  in  consequence  of  such  belief,  thinking  that  the  prisoner 
•was  a  person  with  whom  they  might  safely  contract,  as  being  connected  with  J. 
Smith,  and  employed  by  him  to  obtain  goods,  did  mean  to  contract  with  the  pri- 
soner, and  not  with  J.  Smith,  and  did,  in  pursuance  of  such  contract,  deliver  the 
goods  to  the  prisoner  for  the  prisoner  himself  and  not  for  J.  Smith ;  and  it  was 
contended,  that  this  being  so,  the  prisoner  was  entitled  to  be  acquitted ;  but,  upon 
a  case  reserved  afler  a  verdict  of  guilty,  the  conviction  was  held  right.  There  was 
a  false  representation  that  the  prisoner  was  connected  with  a  person  of  opulence, 
and  that  was  sufficient  to  sustain  the  conviction,  it  being  a  misrepresentation  of  an 
existing  fact,  upon  the  faith  of  which  the  property  was  obtained,(«) 

It  was  said,  that  though  a  man  oannot  be  guilty  of  forgery,  merely  by  passing 
himself  off  for  the  person  whose  real  signature  appears  to  a  written  instrument, 
although  for  the  purpose  of  fraud,  and  in  concert  with  such  real  person,  there 
being  no  false  making,  yet  that  this  appeared  to  be  a  false  pretence  within  the  30 
Geo.  2,  c.  24.(0 

An  indictment  charged  that  the  defendant  having  in  his  custody  and  possession 
a  certain  parcel,  to  be  by  him  delivered  to  Maria,  Countess  Dowager  of  Ilchester, 
upon  the  delivery  of  which  he  was  authorized  and  directed  to  receive  and  take  the 
sum  of  six  shillings  and  sixpence  and  no  more,  for  the  carriage  and  porterage 
*of  the  same;  yet  that  defendant  produced  and  delivered  to  T.  Harris,  r^icg^o 
then  being  servant  to  the  said  Countess  of  Ilchester,  the  said  parcel,  to-  ^ 
gather  with  a  certain  false  and  counterfeit  ticket,  made  to  denote  that  the  sum  of 
nine  shiUings  and  tenpence  was  charged  for  the  carriage  and  porterage  of  the  said 
parcel,  and  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  to  the  said 
T.  Harris,  that  the  said  false  and  counterfeit  ticket  was  a  just  and  true  ticket,  and 
that  the  said  sum  of  nine  shillings  and  tenpence  had  been  charged,  and  was  due  and 
payable,  for  the  carriage  and  porterage  of  the  said  parcel ;  and  that  defendant  was 
authorized  and  directed  to  receive  and  take  the  said  sum  of  nine  shillings  and  ten- 
pence  for  the  carriage  and  porterage  of  the  said  parcel ;  by  means  of  which  said 
lake  pretences,  defendant  did  unlawfully,  knowingly,  and  designedly  obtain  of  and 
from  the  said  T.  Harris  the  sum  of  three  shillings  and  fourpence  in  moneys,  of  the 
moneys  of  the  said  Countess,  with  intent  to  cheat  and  defraud  her  of  the  same ; 
whereas  in  truth  and  in  fact,  &c.  The  delivering  the  parcel  mentioned  in  the  in- 
dictment, and  receiving  nine  shillings  and  tenpence,  instead  of  that  which  he  ought 
to  have  received,  namely,  six  shillings  and  sixpence,  was  sufficiently  brought  home 
to  the  defendant.  But  it  appeared  that  the  parcel  was  a  basket  of  fish  :  upon  which 
it  was  contended  on  behalf  of  the  prisoner,  in  the  first  place,  that  the  indictment 
was  not  upon  the  30  Geo.  2,  c.  24,  but  upon  a  public  local  Act,  the  39  Geo.  3,  c. 
58,(ii)  by  which  it  is  enacted,  that  if  any  porter,  or  other  person  employed  in  the 

(r)  Reg.  V.  Jennison,  L.  k  G.  157,  a.d.  1862. 

W)  Reg-  V-  Archer,  Dears.  C.  C.  449,  a.d.  1855. 

(l)  2  East  P.  C.  c.  19,  s.  5,  p.  856.    See  Reg.  v.  Wickbam,  10  A.  &  E.  34  (37  E.  G.  L.  R.)  ; 
Rex  V.  Story,  ante,  p.  630. 

(tt)  Entitled  "Ad  Act  for  regulating  the  rates  of  porterage  to  be  taken  by  innkeepers, 
and  other  persons  within  the  cities  of  London  and  Westminster,  the  borough  of  South- 
wark,  and  places  adjacent.*' 
VOL.  II. — 32 
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porterage  or  deliyer j  of  the  ^*  boxes,  hmkeU^  packages,  parceU^  triUBes,  game,  or 
other  thiogs,  meattoDed  in  the  Act,  shall  deaiaDd  or  receive  in  respect  of  saeh  por* 
terage  or  delivery,  any  greater  sum  or  sums,  than  the  rates  or  prices  t^iereinbdTore 
fixed,  sach  persoD  shall  for  every  such  offence  forfeit  not  exceeding  twenty,  nor  leas 
than  five  shillings*/'  and  that,  being  upon  such  Act,  the  basket  in  question  was  not 
properly  described  as  a  parcel;  that  parcel  was  not  a  generie  namei,  and  that  the 
indictment  should  have  described  the  thing  according  to  the  fact.(v)  Lord  £llen- 
borough,  C.  J.,  was  of  opinion,  that  if  the  indictment  had  been  upon  the  39  Geo. 
3,  this  would  have  been  a  fatal  variance;  but  that,  as  the  indictment  was  upon  the 
30  Geo.  2,  c.  24,  a  basket  answered  the  genera)  description  of  a  parcel  well  enough. 
In  the  next  place  it  was  objected  that  as  the  nine  shillings  and  leopeaoe  were  paid 
to  the  defendant  by  the  servant  of  the  Countess  of  Ilchester,  the  indictment  had  im- 
properly averred  that  the  moneys  obtained  by  the  defendant,  namely,  the  three  shil- 
lings and  fourpence,  were  ^*  the  moneys  of  the  Countess,"  though  she  had  afterwards 
repaid  the  servant  the  whole  sum  of  nine  shillings  and  tenpence;  that  in  fact  the  three 
shillings  and  fourpence  never  had  been  hers,  and  whether  or  not  she  was  bound  to  reim- 
burse her  servant,  this  particular  sum  of  three  shillings  and  fourpence  was  at  the 
instant  the  sole  property  of  the  servant.  And  upon  this  point  Lord  Ellenborougfa  held, 
that  the  subsequent  allowance  by  the  Countess  of  Ilohester  did  not  make  the  mon^ 
*6491  ^P^^  ^  ^^^  defendant  her  property  at  the  time,  that  she  was  not  ohaigeable 
^  for  more  than  was  actually  due  for  the  carriage  of  the  basket,  and  that  it 
depended  upon  herself  whether  she  should  pay  the  overplus.  But  the  servant  after* 
wards  stated,  that  at  the  time  of  this  transaction  he  had  in  his  hands  upwards  of 
nine  shillings  and  tenpenoe,  the  property  of  his  mistress,  which  Lord  Elleaborough 
considered  sufficient  to  sustain  the  avermeut.  In  the  last  place  it  was  objected,  that 
as  the  offence  certainly  came  within  the  39  Geo.  3,  a  58,  the  defendant  ought  to 
have  been  prosecuted  on  that  statnte ;  but  Lord  Ellenborough  said,  that  the  remedy 
given  by  that  statute  was  cumulative,  and  did  not  take  away  the  remedies  which 
beibre  existed  either  at  common  law,  or  by  other  Acts  of  Parliament. (v) 

The  prisoner  owed  his  landlord  £180  for  rent,  and  promised  his  bailiff  to  pay  k 
in  February,  bat  only  paid  part  in  that  month,  and  promised  to  pay  the  remaindOT 
in  the  first  week  in  March.  The  prosecutor  owed  the  prisoner  £16  10s.,  and  they 
met  on  Friday  to  settle  the  debt.  The  prosecutor  put  down  two  £10  notes ;  but  Uuo 
prisoner  could  not  give  change,  and  it  was  then  arranged  that  the  prisoner  should 
take  one  of  the  notes,  and  that  the  balance  should  be  paid  the  next  day.  The  pri- 
soner then  said,  '^  I  am  going  to  pay  (or  I  have  got  to  pay)  my  rent  to  the  squire 
on  the  1st  of  March,  but  as  that  is  Sunday,  I  am  going  to  pay  it  the  next  day. 
Will  you  advance  £10  for  your  father-in4aw  on  the  rent  of  the  flax  field?"  (about 
whieh  they  were  in  treaty).  The  prosecutor  said,  *•''  I  don't  wish  to  be  mixed  up 
with  my  i'ather-in^law's  affairs/'  The  prisoner  then  said,  ^'  Will  you  lend  ne  £10 
till  Tuesday  or  Wednesday,  and  I  will  give  you  a  note  of  hand  for  it  to  make  it  all 
business-like?"  The  prosecutor  then  lent  him  £10,  and  the  prisoner  gave  him  a 
formal  promissory  note  for  that  sum.  The  prisoner  did  not  say  he  required  the 
sum  of  £10  to  make  up  his  rent ;  but  the  prosecutor  believed  that  was  what  he 
wanted  it  for.  The  prisoner  at  the  time  he  obtained  the  money  meant  to  leave  tb« 
next  day  for  New  Zealand,  and  did  leave  accordingly,  and  without  paymsr  his  reut* 
The  jury  found  that  the  prisoner's  statement  that  he  was  going  to  pay  bis  rent  on 
the  Monday  was  a  false  pretence,  and  that  the  money  was  advanoed  on  the  credit  of 
that  pretence.  But,  on  a  case  reserved,  it  was  held  that  there  was  no  false  pretence 
of  any  existing  fact  The  pretence  alleged  is  that  he  had  got  to  pay  his  rent,  while 
in  fact  he  had  no  intention  of  paying  it,  but  meaat  to  appropriate  the  money  to  his 
own  purposes.     That  is  not  a  false  pretence  of  an  existing  fiict.(x) 

Obtaining  credit  in  account  from  a  banker  by  drawing  a  bill  on  a  person,  on  whom 
the  party  has  no  right  to  draw,  and  which  has  no  chance  of  being  paid^  is  not  within 

(v)  See  as  to  this  objection,  Cook's  case,  1  Leach  105 ;  2  East  P.  G.  616. 

\w)  Rex  V.  Douglas,  1  Carapb.  212. 

(x)  Reg.  V.  Lee,  L.  k  G.  309,  a  d.  1863.  The  indictment  ought  to  have  alleged  that  the 
prisoner  pretended  that  the  rent  was  due,  ns  well  as  that  he  had  to  pay  it  on  the  Monday 
following. 
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the  Act,  thoQgh  the  banker  pays  money  in  consequence  thereof  to  an  extent  that  he 
would  not  otherwise  have  done.  The  prisoner  htA  kept  an  account  with  certain 
bankers  for  more  than  three  years.  They  had  told  him  that  they  could  not  allow 
him  to  overdraw  beyond  £200,  but  on  *the  29th  of  November,  1828,  his  r*/^RA 
account  was  £400  in  debt,  of  which  he  had  notice,  and  was  told  he  must  get  ^ 
them  soime  money.  On  that  day  he  met  Mr.  Roe,  one  af  the  partners,  and  told  him 
he  had  been  obliged  to  give  a  check  to  Mr.  Jacob  for  £70  ;  Mr.  Hoe  said  we  cer- 
tainly shall  not  psy  it,  unless  you  give  us  some  money  first.  He  said,  *<  Sir,  I  can 
give  you  a  good  bill  on  Mr.  Foster.''  Mr.  Roe  said,  very  well.  About  two  hours 
aflerwards  the  prisoner  sent  a  tetter  to  the  bank  containing'  a  bill  of  exchange  in 
bis  own  handwriting,  of  which  the  following  is  a  copy : — 

"  Newport,  S.  W.,  November  29th,  1838. 
"  Two  months  after  date  pay  to  my  order  £200  value  received  in  flour. 

"  Thomas  B.  Wavell. 
"  Mr.  John  Foster,  Mark  Lane, 
'^  London. 

"  (Indorsed)  Thomas  B.  Wavell." 

Afler  this,  checks  drawn  by  the  prisoner  were  brought  in  and  paid  there  on  thai 
day,  and  amongst  others  that  in  favor  of  Jacob  for  £70.  Mr.  Jacob  banked  with 
the  prosecutors,  and  they  placed  the  amount  to  his  credit,  which  Roe  swore  he 
should  not  have  done  unless  he  had  mot  the  prisoner  and  received  the  bill.  Several 
other  checks  were  afterwards  paid,  or  placed  to  the  credit  of  parties,  on  whose  behalf 
they  were  sent  in.  The  bill  was  not  accepted,  and  searches  were  made  in  vain  for 
a  person  of  the  description  of  John  Foster,  and  the  bill  was  not  paid.  The  prisoner 
endeavored  to  prove  thiit  at  the  time  he  drew  the  bill  he  had  reason  to  expect  that 
it  would  have  been  accepted,  but  the  jury  disbelieved  the  defencCj  and,  upon  a  case 
reserved,  it  was  objected  that  no  chattel,  money,  or  valuable  security  was  obtained 
by  the  prisoner  by  means  of  the  fklse  pretences :  he  only  obtained  such  credit  with 
the  bankers  as  to  induce  them  to  honor  his  checks ;  and  the  judges  held  that  the 
prisoner  could  not  be  said  to  have  obtained  any  specific  sum  on  the  bill ;  all  that  was 
obtained  by  him  was  credit  in  account ;  somebody  else  received  the  money :  and 
therefore  the  conviction  w«s  wrong.(^) 

The  prisoner  agreed  with  Bowers  and  Go.  in  writing  ^'  to  go  captain  and  take 
charge  of  the  vessel  Richard,  and  to  work  her  by  the  thirds,  as  is  customary."  The 
meaning  of  ''  working  by  the  thirds  "  was  that  the  prisoner  was  to  have  two-thirds 
of  the  net  profits  of  the  vessel.  The  prisoner  had  repairs  done  to  the  vessel  to  the 
amount  of  £1  2«.  2d.  *,  but  presented  a  receipt  for  £1  10<»  lOd, ;  and  that  amount  was 
allowed  to  the  prisoner  in  the  settlement  of  the  vosseFs  accounts.  Maule,  J. :  *^  How 
can  it  be  said  that  the  prisoner  obtained  any  money  by  this  false  pretence  ?  I  have 
no  doubt  about  the  pretence  or  the  falsity  of  it;  but  my  difficulty  is  that  he  obtained 
no  money  by  it,  but  only  credit  on  account.  It  is  only  a  non-payment  of  the 
17s.  Sd.     it  is  like  WaveS^s  case,(«)  and  there  must  be  an  acquittal  ."(a) 

*An  indictment  charged  the  prisoner  with  obtaining  from  Williams  and  r«/*e<t 
Wadkins  certain  money  by  pretending  that  he  had  obtained  an  order  from  ^ 
the  Wynn  Hall  Colliery  Company  for  the  sale  to  them  of  one  hundred  "  miners' 
lamps."  The  prisoner,  having  invented  an  improved  miners'  lamp,  entered  into 
partnership  with  WiUiums  and  Wadkin  by  a  deed,  for  the  purposes  of  manufac- 
turing and  selling  such  lamps.  By  the  deed  the  capital  of  the  partnership  was  to 
consist  of  £300,  to  be  advanced  by  Williams  and  Wadkins  in  equal  shares.  Afler 
the  execution  of  the  deed  Williams  and  Wadkin  advanced  the  prisoner  money  to 
pay  the  expenses  of  exhibiting  the  lamp,  and  obtaining  the  patent  for  it ;  at  length 
they  refused  to  advance  any  more  money  unleas  he  a^^aed  to  go  out  as  an  agent  to 
sell  the  lamps  on  commission ;  and  a  verbal  agreement  was  made  between  the  three 
that  the  prisoner  should  travel  about  the  country  to  obtain  orders  for  the  lamps,  on 

[y)  Rex  V,  Wavell,  R.  k  M.  C.  G.  R.  224.  A  point  was  also  reserved,  viz.,  whether  pre- 
tending that  the  prisoner  had  shipped  floor  to  Foster,  the  drawer  of  the  bill,  was  anything 
more  than  a  naked  lie ;  but  no  opinion  was  given  upon  it. 

[z)  Supra.  (a)  Reg.  v.  Crosby,  1  Cox  G.  G.  10. 
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the  terms  that  WilHamB  and  Wadkin  should  pay  him  a  eommissioii  of  15  per  cent. 
on  all  orders  receiTed  by  him,  besides  his  trar^ling  expenses,  such  oommisBtoD  to 
be  paid  to  him  as  'soon  as  he  received  the  orders,  and  to  be  payable  out  of  tlie 
capital  funds  of  the  partnership  before  dividing  any  profits.  On  the  oecasion  in 
question  the  prisoner  stated  to  Williams  and  Wadkin  that  ho  bad  got  an  order 
from  the  Wynn  Hall  Oolliery  Company  for  one  hundred  lamps,  to  be  made  io  a  BMHuth, 
and  paid  for  in  a  month  after  delivery.  In  the  faitb  that  this  statement  was  true, 
Williams  and  Wadkin  gave  the  prisoner  £12  10<.,  the  commission  wbich  would  be 
due  to  him  under  the  said  agreement  on  the  sale  of  one  bundred  lamps.  No  suek 
order  had,  in  fact,  been  given.  It  was  objected  tbat  the  money  obtained  was 
money  in  whicb  he  was  interested  under  the  deed  of  partnership;  and  that  the 
intent  to  defraud  was  negatived  by  the  fact  that  tbe  money  came  out  of  the  part- 
nership funds.  And,  upon  a  case  reserved  on  these  questions,  it  was  held  that  this 
was  not  an  obtaining  of  money  by  false  pretences  within  the  statute.  The  prisoner 
was  charged  with  obtaining  money  by  making  chaises  against  the  partnership 
funds,  for  wh'ich  there  was  no  foundation.  But  as,  before  there  could  be  any  divi- 
sion of  profits,  those  expenses  would  have  to  be  paid  out  of  the  capital  fund,  those 
charges  would  be  matter  of  account  between  the  parties.  If  there  was  a  real  founda- 
tion for  these  charges,  they  would  come  into  the  account,  and  be  deducted  from  the 
profits  of  the  partnership.  The  act  of  the  prisoner  was  no  more  than  a  misrepre- 
sentation, which  would  be  overhauled  when  the  accounts  were  gone  into. (6) 
*fi591  ^^  ^^^  professes  to  sell  an  interest  in  property,  and  receives  the  ^purchase 
'^•^  money,  the  vendee  taking  the  usual  covenant  for  good  title,  and  it  tarns  out 
that  the  vendor  has  in  fact  previously  sold  his  interest  in  the  property  to  a  third 
person,  this  is  not  sufficient  to  support  an  indictment  for  false  pretences.  The  in- 
dictment charged  that  the  defendant  obtained  £29  3«.  by  falsely  pretending  to  oae 
Varlow,  that  he  was  entitled  to  a  reversionary  interest  in  one-seventh  shsre  of  a  sum 
of  money  left  by  his  grandfather,  whereas  in  fact  he  was  not  entitled  to  any  interest 
in  any  share,  Ac,  negativing  the  pretences.  To  prove  the  pretence,  a  deed,  assign- 
ing the  defendant's  interest  in  his  one-seventh  share  of  the  money  to  Varlow,  was 
put  in,  and  in  this  deed  there  was  the  usual  covenant  for  title.  It  was  objected  that 
this  deed  was  no,  evidence  of  any  false  pretence,  for  if  it  was  every  breach  of  cove- 
nant would  be  indictable.  Littledale,  J. :  **  C/crtainly  a  covenant  in  a  deed  cannot 
be  taken  to  be  a  false  pretence."  The  prosecutor  was  then  called,  and  he  proved 
that  the  defendant  asked  him  to  purchase  a  seventh  share  of  some  money  that  he 
would  be  entitled  to  under  his  grandfather's  will  on  the  death  of  one  of  his  relatives, 
and  that  he  agreed  to  purchase  it,  and  got  a  deed  of  assignment  executed  to  him, 
and  he  thereupon  paid  the  money.  A  previous  assignment  by  the  defendant  of  all 
his  interest  to  one  Pick  was  also  put  in.  It  was  then  objected  that  the  proseontor 
did  not  advance  the  money  in  consequence  of  the  verbal  pretence  used  by  the  de- 
fendant, but  took  the  covenant  as  his  security;  what  passed  between  the  patties  by 
parol  was  afterwards  embodied  in  the  deed ;  it  was  a  mere  breach  of  eovenant.  For 
the  crown  it  was  urged  that  the  indictment  charged  that  the  defendant  obtained  the 
money  by  pretending  that  he  was  entitled  to  this  reversionary  interest ;  and  that 
pretence  was  proved  to  be  false ;  and  it  could  not  become  no  ofPenoe  because  the 
pretence  was  reiterated  in  the  deed.  Littledale,  J. :  '^  The  doctrine  contended  for 
on  the  part  of  the  prosecution  would  make  every  breach  of  warranty  or  false  asser- 
tion at  the  time  of  a  bargain  a  transportable  ofience.     Here  the  party  bought  the 

(i)  Reg.  V,  Evans,  L.  &  C.  252,  a. D.  1862.  This  decision  may  be  supported  on  the  ground 
that  tbe  prisoner  obtained  money  in  which  he  had  a  joint  interest.  But  the  grounds  oa 
which  the  decision  was  rested  are  open  to  the  gravest  doubt.  It  might  just  as  well  be 
saiid  that  a  clerk,  who  obtains  money  by  presenting  a  fklse  account,  was  not  guilty  of  tbe 
offence,  because  there  might  be  an  accounting  afterwards.  Pollock,  G.  B  ,  delivered  Uie 
judgment,  and  added,  *'  I  may  add  that,  in  my  opinion,  the  statute  against  obtaining  money 
by  false  pretences  was  nerer  intended  to  meddle  with  the  real  business  of  commerce.  It 
was  not  to  control  commercial  proceedings,  unless  where  there  was  really  and  truly  a 
piece  of  swindling ;  nor  to  apply  to  frauds  committed  in  the  course  of  a  commercial  trans- 
action. In  my  opinion--^nd  I  am  giving  this  as  my  opinion  only,  and  not  that  of  the 
court — it  would  be  very  mischievous  to  make  every  knavish  transaction  the  subject  of 
indictment.'' 
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property  and  took  as  his  aecari^  a  covenant  that  the  vendor  had  a  good  title.  If 
lie  BOW  finds  that  the  vendor  has  not  a  ^ood  title,  he  must  resort  to  the  covenant. 
This  is  only  a  ground  for  a  civil  action. "(c) 

So  It  was  once  said  that  an  indictment  would  not  lie  for  a  false  pretence  by  a  de- 
(^tful  representation  and  warranty  of  the  sonndness  of  a  horse.  Upon  an  indlct- 
■aeaat  for  oonsptring  to  defraud  General  Maelean,  by  selling  him  an  unsound  horse, 
it  appeared  that  one  of  the  defendants  had  advertised  the  sale  of  horses,  undertaking 
to  warrant  them.  Upon  application  by  General  Maclean  at  this  defendant's  stables, 
SBother  of  the  defendants  stated  that  he  had  lived  with  the  owner  of  the  horse,  and 
that  he  knew  the  horse  to  be  perfectly  soand,  and,  as  the  agent  of  the  other  de- 
fendant, warranted  him  to  be  sound ;  and  a  written  warranty  of  soundoess  was 
given.  It  was  discovered  very  soon  after  the  sale  that  the  animal  was  nearly 
worliilessw  Lord  fillenborough,  C.  J.,  intimated  that  the  case  did  i^ot  assume  the 
shape  of  a  conspiracy ;  the  evidence  would  not  warrant  any  proceeding  beyond  that 
of  an  action  on  the  warranty,  for  the  breach  of  a  civil  ^contract.  If  this  r^^Ro 
(he  said)  were  to  be  considered  to  be  an  indictable  offence,  then,  instead  of  ^ 
m  the  actions  which  had  been  brought  on  warranties,  the  defendants  ought  to  have 
been  indicted  as  cheats.  And  t^at  no  indictment  in  a  case  like  this  could  be  main- 
tained without  evidence  of  concert  between  the  parties  to  effectuate  a  fraud. (^f) 

But  where  npon  an  indictment  containing  counts  for  a  conspiracy,  and  obtaining 
money  by  false  pretences,  ^'  the  evidence  was  in  effect  that  the  prosecutor  was  told 
by  both  defendants  that  two  horses  had  been  the  property  of  a  lady  deceased,  and 
were  then  the  property  of  her  sister,  and  never  had  been  the  property  of  a  horse- 
dealer,  and  that  they  were  quiet  and  tractable,  all  these  statements  being  absolutely 
fiilse,  and  the  defendants  knowing  that  nothing  but  a  full  belief  in  their  truth 
would  have  induced  the  prosecutor  to  make  the  purchase,  as  he  repeatedly  informed 
them  that  he  wanted  the  horses  for  his  daughters'  use.  The  evidence  was  that  the 
defendants,  in  order  to  induce  the  prosecutor  to  make  the  contract  of  purchase, 
Mkade  the  false  pretences  aforesaid  respecting  the  horses,  and  thereby  induced  him 
to  buy  them  and  part  with  the  price. («)  The  conspiracy  was  made  out  to  the 
entire  satisfaction  of  the  jury,  who  convicted;  and  upon  a  motion  for  a  new  trial,  it 
was  contended  that  nothing  was  proved  but  a  warranty,  which  was  indeed  false, 
and  must,  afler  verdict,  be  assumed  to  have  been  wilfully  so ;  but  that  was  not  the 
ground  cf  an  indictment.  Lord  Denman,  C.  J. :  **  A  general  question  seems  here  to 
be  raised,  whether,  if  money  be  obtained  through  the  medium  of  a  contract  between 
the  defendant  and  the  party  defrauded,  the  charge  of  false  pretences  can  be  sus- 
tained. With  scMne  plaunbility  the  thing  obtained  through  the  false  pretence  may 
be  said  to  be  the  contract,  and  not  the  money  which  is  paid  in  fulfilment  of  it,  and 
which  the  party  is  probably  by  its  terms  liable  to  repay.  This  was  the  ground  on 
which  my  brother  Littledale  directed  an  acquittal  in  R^x  v.  (JodringUmXf)  But 
that  decision  was  lately  much  doubted  by  the  judges  with  reference  to  a  case  re- 
served by  the  Recorder  of  London.  (^)  A  person  who  falsely  pretended  that  he 
was  emigration  commissioner  thereby  induced  the  prosecutor  to  enter  into  a  contract 
wkh  him,  and  to  pay  him  under  it  a  sum  of  money.  An  objection  was  taken  that 
the  verba)  representation  could  not  be  received  in  evidence,  as  the  bargain  between 
them  was  reduced  to  writing.  But  the  Recorder  admitted  the  evidence,  and  the 
judges  unanimously  approved  of  his  decision.  Hence  it  follows  that  the  execution 
of  a  contract  between  the  same  parties  does  not  secure  from  punishment  the  ob- 
taining money  under  false  pretences  in  conformity  with  that  contract.  Generally 
speaking,  indeed,  there  would  be  little  satisfaction  in  suing  parties  guilty  of  such  a 
proceeding.  But  in  the  greater  number  of  such  cases,  it  is  more  probable  that  a 
contract  should  intervene  in  the  transaction  than  otherwise.  Though  many  breaches 
of  ooBtraet  may  be  of  such  a  nature  as  to  be  the  subject  of  an  action,  and  not  of  any 

(c)  Rex  V.  Codrington,  1  0.  &  P.  661  (12  E.  C.  L.  R.).    See  Reg  v,  Kenrick,;>o»«,  p.  654, 
and  Reg.  v.  Bnrgonj  pott,  p.  669 ;  Rex  v.  Grossley,  post^  p.  668. 
{d }  Rex  p.  Pywell,  1  Stark.  N.  P.  R.  402  (2  E.  0.  L.  R.). 
[e)  Tbe  preceding  statement  ia  taken  from  the  judgment  of  the  court. 
(/)  8tq>ra, 
Iff)   Reg.  v.  Adamson,  2  M.  C.  G.  R.  2S6,po8ty  p.  690. 
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*B541  ^^^"^^'"'^^  proceeding,  it  is  clear  tfaat'*'the  lia)>ility  to  an  aotioB  canBOt  of  itself 
-'  famish  any  answer  to  an  indictment  for  a  fraad.  We  think  that,  in  this 
case,  the  two  ingredients  of  the  ofenoe  of  obtaining  money  under  false  pretenees 
were  proved  by  the  evidence.  The  pretences  were  false,  and  the  money  was  ob- 
tained by  their  mean8."(A) 

The  indictment  alleged  that  the  prisoner,  having  in  his  possession  divers  pounds 
weight  of  cheese,  of  little  value  and  of  inferior  quality,  and  also  divers  pieoes  of 
cheese  called  *'  tasters/'  of  good  flavor,  taste,  and  quality,  falsely  pretended  to  the 
prosecutor  that  the  said  pieces  of  cheese  called  ^^  tastere  *'  were  part  of  the  cheese 
the  prisoner  then  offered  for  sale,  and  that  the  said  cheese  was  of  good  and  ezcelleiit 
quality,  flavor,  and  taste,  and  that  every  pound  weight  was  of  the  value  of  sixp^ioe 
halfpenny.  The  prisoner  kept  a  cheese  stall  at  Fareham  Fair,  and  sold  to  the 
prosecutor  a  quantity  of  cheese,  for  the  sum  of  £2  Is.  8ef.,  being  at  the  rat>e  of  six- 
pence  halfpenny  a  pound.  At  the  time  the  prisoner  offered  the  cheese  for  sale  he 
bored  two  of  them  with  an  iron  scoop,  and  produced  a  piece  of  cheese,  which  is 
called  a  '^  taster,''  at  the  end  of  the  scoop  for  the  prosecutor  to  taste,  and  the  prose- 
cutor did  so.  The  cheese,  however,  which  he  so  tasted  had  not  been  extracted  from 
the  cheese,  but  was  a  ^^  taster  "  of  another  superior  kind  of  cheese,  which  the  pri- 
soner had  privily  and  fraudulently  inserted  in  the  top  of  the  scoop.  The  prosecutor 
would  not  have  bought  the  cheese  unless  he  had  believed  that  the  '^  taster "  had 
been  extracted  from  it.  The  cheese,  which  had  been  so  bought,  was  delivered  to 
the  prosecutor,  and  he  continued  in  the  possession  of  it  No  precise  evidence  was 
given  of  its  value,  but  it  was  of  a  kind  very  inferior  in  value  to  the  *'  taster/'  In 
another  case(V)  the  circumstances  were  precisely  similar,  except  that  it  was  ptoved 
that  the  cheese  was  sold  for  fivepence  a  pound,  and  was  worth  between  threepence 
and  fourpence;  and  in  a  third  case(j  )  the  cheese  was  sold  for  fifty  shillings  a  hun- 
dredweight, and  its  value  was  about  threepence  a  pound.  It  was  objected  tbat  the 
prosecutor  was  not  induced  to  part  with  his  money  merely  by  means  of  the  false 
pretence,  bat  principally  because  he  got  the  cheese,  the  property  in  which  vested  in 
him  by  the  sale :  if  this  indictment  could  be  sustained,  an  indictment  would  lie,  in 
every  case,  of  a  frsuduleot  sale  by  sample,  which  did  not  correspond  with  the  bulk; 
and  if  the  principle  were  established,  it  would  be  impossible  to  stop  short  of  holding 
that  every  man  who  induced  another  to  buy  by  false  representatioDS  of  the  quality 
of  the  thing  sold,  might  be  indicted  for  obtaining  money  by  flilse  pretences,  even 
although  the  property  passed  by  the  sale  from  the  prisoner  to  the  vendee  nearly  or 
quite  equal  to  or  even  surpassing  in  value  the  price  paid  ;  but  the  jury  having  con- 
victed, the  judges,  on  oases  reserved,  were  unanimously  of  opinion  that  the  oonvic- 
tions  were  right.(A;) 

i^uKfin  *Upon  an  indictment  for  obtaining  £3  198.  Qd.  by  false  pretences.,  it 
^  appeared  that  the  prisoner  sold  to  the  prosecutor  in  a  fair  eight  cheeses 
weighing  1  cwt.  3  qrs.  1  lb.,  for  £3  Ids.  6cf.j  which  the  prosecutor  paid  him,  being 
at  the  rate  of  fourpence  halfpenny  per  pound.  On  the  prosecutor  going  into  the 
fair  the  prisoner  offered  to  sell  him  the  eight  cheeses,  and  bored  six  of  them  with  a 
cheese  scoop,  and  then  offered  to  the  prosecutor  several  pieces  of  cheese,  which  are 
called  ^'  tasters,"  successively  at  the  end  of  the  scoop  for  the  prosecutor  to  taste,  as 
being  samples  and  portions  of  the  six  cheeses  which  the  prisoner  had  bored ;  the 
prosecutor  tasted  them,  and  then  offered  fourpence  halfpenny  per  pound  for  the 
eight  cheeses,  which  the  prboner  accepted;  the  "tasters,''  however,  had  not  been 
extracted  from  the  cheeses  offered  for  sale ;  fur  after  the  prisoner  bored  the  cheeses, 

(A)  Reg.  V.  Eenrick,  5  Q.  B.  49  (48  E.  C.  L.  R.).  The  counts  for  false  pretences  were 
bad,  and  the  judgment  passed  on  the  count  for  conspiracy;  and  the  point  taken  was  that, 
unless  the  obtaining  the  money  was  indictable,  the  conspiracy  was  to  do  an  innocent  act, 
so  that  it  was  necessary  to  determine  the  question  whether  the  defendants  were  gfailty  of 
obtaining  money  by  false  pretences. 

(i)  Reg.  V.  Dark,  1  Den.  C.  C.  276.  (j)  Reg.  v.  Garlick,  1  Den,  C.  C.  276. 

{k)  Reg.  V,  Abbott,  1  Den.  G.  C.  273;  2  C.  &  K.  630  (61  E.  G.  L.  R.),  a.d.  1847.  These 
three  cases  were  decided  at  the  same  time  on  the  authority  of  Reg.  p,  Kenrick,  tiipra.  It 
is  an  entire  fallacy  to  speak  of  a  contract  and  the  property  passing  in  these  cases ;  the 
fraud  vitiates  everything.  The  question  in  such  cases  must  he  whether  there  was  a 
fraudulent  representation  or  not. 
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he  took  from  his  coat  pooket  pieoes  of  cheese  of  better  quality  and  descriptioD  than 
those  taken  from  the  oheeaes  which  he  had  bored,  and  privily  and  fraudulently  put 
them  into  the  scoop  for  the  prosecutor  to  taste,  and  the  cheese  which  the  prosecutor 
did  taste  was  not  any  portion  of  the  six  cheeses  bored.  The  prosecutor  believed 
that  he  had  been  tasting  a  portion  of  these  cheeses,  and  in  that  belief  made  the 
pnrohase  and  paid  the  money.  The  eight  cheeses  were  worth  about  threepence  per 
pound;  and,  upon  a  case  reserved,  it  was  held  that  here  there  was  a  false  pretence 
of  a  matter  of  fact  witbin  the  cognizance  of  the  senses ;  for  by  a  sample,  which  was 
represented  to  be  part  of  the  very  cheese  to  be  sold,  but  which  was  part  of  a  cheese 
altogether  different  in  substance  and  value,  the  prisoner  induced  the  prosecutor  to 
bny  the  inferior  cheese.  That  was  a  false  pretenoe  as  to  the  substance  of  the  article 
for  sale,  by  which  the  prisoner  was  enabled  to  pass  off  a  counterfeit  as  and  for  the 
genuine  substance  (I) 

Where  an  indictment  alleged  that  the  prisoner  having  in  his  possession  a  certain 
iron  weighty  of  the  weight  of  twenty-eight  pounds  and  no  more,  &c.,  did  falsely 
pretend  that  a  certain  quantity  of  coals,  which  he  then  and  there  delivered  to  and 
upon  the  premises  of  the  prosecutor,  weighing  sixteen  cwt.  (meaning  one  thousand 
seven  hundred  and  ninety-two  pounds  weight) ;  that  the  said  coals  wore  worth  the 
sum  of  1^.,  and  that  the  said  iron  weight  was  a  half- hundred  weight  (meaning  of 
the  standard  weight  of  fifly-six  pounds) ;  by  means  of  which  false  pretences  he 
unlawfully  obtained  one  sovereign,  with  intent  to  cheat  the  prosecutor  of  part  thereof, 
to  wit,  of  the  sum  of  ten  shillings,  and  then  negatived  the  pretences :  alter  a  verdict 
of  guilty,  it  was  moved  in  arrest  of  j  udgment  that  all  the  false  pretences,  except  that 
relating  to  the  false  weight,  were  no  more  than  fal^e  affirmations;  and  that  as  to 
the  weight  there  was  no  allegation  to  connect  the  sale  of  the  coals  with  the  use  of 
the  weight;  and  upon  a  case  reserved,  the  judges  held  that  the  indictment  was  bad, 
and  the  oonviotion  wrong,  (m) 

*The  indictment  charged  the  prisoner  with  obtaining  money  by  false  r^ic^e^ 
pretences  as  to  the  weight  of  a  quantity  of  coals  sold  and  delivered  by  him.  ^ 
He  was  a  eoal  dealer,  and  the  prosecutrix  asked  him  to  sell  her  a  load  of  coals 
which  he  then  had ;  he  declined,  but  said  he  would  fetch  and  sell  and  deliver  her 
one  for  sevenpence  per  hundredweight  from  a  colliery,  to  which  she  assented,  and 
he  accordingly  fetched  and  delivered  to  her  a  load  actually  to  his  knowledge  weighing 
fourteen  hundredweight,  but  he  represented  to  her  that  the  weight  was  eiglitedli 
hundredweight,  and  that  it  had  been  weighed  at  the  colliery,  and  he  produced  a 
ticket,  showing  such  to  be  the  weight,  which  ticket  he  stated  he  had  made  out  him- 
self when  it  was  weighed.  The  prosecutrix  thereupon  paid  him  for  eighteen 
hundredweight  The  prisoner  misrepresen^d  the  weight  of  the  coals,  wilfully  and 
fraudulently,  knowing  them  to  be  of  the  less  weight,  for  the  purpose  of  defrauding 
the  buyer  of  the  difference  in  price  between  the  actual  and  represented  weight ;  and 
he  made  the  misrepresentation  as  to  the  weight  of  the  coal  verbally  and  by  the 
ticket,  ior  the  purpose  of  defrauding  the  buyer,  and  by  such  false  pretences  he 
intended  to  obtain,  and  did  obtain  the  excess :  it  was  contended  that  this  case  was 
not  within  the  statute,  as  it  was  a  misrepresentation  as  to  the  quantity  and  value  of 
the  goods  agreed  to  be  sold,  and  which  were  actually  sold  and  delivered  to  the 
purchaser,  and  that  the  statute  did  not  apply  to  misrepresentations  made  on  sales ;  but, 
upon  a  case  reserved,  it  was  held  that  the  case  was  within  the  Act.  The  misrep- 
resentation was  not  a  mere  representation  as  to  the  quality  of  goods  during  a  nego- 
tiation for  the  pnrchase  of  them,  but  the  prisoner  having  sold  and  delivered  the 
coals,  when  there  came  to  be  a  question  about  the  price,  represented  the  quantity  to 
be  fuur  hundredweight  more  than  it  really  was.  That  representation  as  to  the 
excess  of  four  hundredweight  was  equivalent  to  a  representation  that  he  had  sold 
four  hundredweight  of  coals,  when  in  fact  there  were  no  four  hundredweight  at  all. 
And  Rex  v.  Reed(n)  was  expressly  overruled. (o) 

(1)  Reg.  V.  Gos8,  Bell  G.  0.  208,  a.d.  I860.     This  case  was  reserved  id  consequence  of  a 
doubt  whether  Reg.  v.  Abbott,  supra^  had  not  been  shaken  by  Reg.  v.  Bryan, /yo«^,  p.  664. 
(m)  Rex  9.  Reed,  7  C.  &  P.  848  (32  B.  C.  L.  R.). 
(n)  SuprOj  note  (m). 
(o)  Reg.  V.  Sherwood,  D.  &  B.  251,  a.d.  1857,  Pollock,  C.  B.,  put  the  following  case: 
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The  prisoner,  a  coal  dealer,  called  at  the  prosecator's  house  with  a  load  ai  coal 
in  a  cart,  and  asked  him  if  he  wanted  to  buy  a  load  of  ^^  Forest''  coal.  The  prose- 
cutor said  the  coals  did  not  look  like  Forest  ooal,  because  they  looked  so  dull.  The 
prisoner  replied,  ^- 1  assure  you  they  are  Forest  coal,  and  the  reason  of  their  looking 
so  dull  is  because  they  have  been  standing  in  the  rain  all  ni^^ht;  there  is  fifteen 
hundred  weight  of  them,  for  I  paid  for  fourteen  hundred  weight  at  the  pit,  and 
*A571  ^^^y  ^^^^  ^^  ^^^  hundred  weight  in."  On  this  the  prosecutor  bought  the 
-*  coal,  and  paid  seven  shillings  and  sixpence  for  the  load.  He  bought  the  *ooal 
on  the  representation  of  the  prisoner  that  there  were  fifteen  hundred  weight,  and 
the  size  of  the  cart,  and  the  appearance  of  the  ooal  therein,  warranted  the  belief 
that  there  were  fifteen  hundredweight;  but  it  turned  out  that  the  coal  was  loaded 
in  a  particular  manner,  technically  known  as  tunnelling;  that  is,  the  coal,  which  is 
in  large  lumps,  is  so  built  up  in  the  cart,  that  one  lump  rests  on  the  edges  of  those 
below  it,  and  large  spaces  are  left  between  the  lumps  of  ooal,  and  thus  there  is  an 
appearance  of  a  greater  quantity  of  ooal  than  there  actually  is.  When  the  prose- 
cutor saw  the  coals  after  they  were  unloaded,  they  appeared  so  much  too  small  a 
quantity,  that  he  had  them  weighed,  when  it  was  found  that  they  weighed  only 
eight  hundredweight,  and  in  fact  the  prisoner  had  bought  them  at  a  wharf  that 
morning,  and  they  had  weighed,  when  loaded  at  the  wharf,  eight  hundredweight 
only.  A  short  time  before  the  coal  was  sold,  the  prisoner,  on  offering  it  to  another 
person,  had  beon  told  that  the  ooal  was  tunnelled,  and  did  not  weigh  above  eight 
nuodredweight :  and,  upon  a  case  reserved,  it  was  held  that  there  was  a  false  pre- 
tence within  the  statute ;  as  to  seven  hundredweight  there  was  a  pretence  of  a  de- 
livery which  was  altogether  false,  and  although  the  falsehood  related  only  to  a  part 
of  the  entire  quantity  to  be  delivered,  yet  as  to  that  part  such  a  case  had  been  held 
to  be  within  the  clacs  where  payment  for  goods  is  obtained  by  a  pretenoe  of  a  de- 
livery, which  is  false  as  to  the  entire  quantity  that  was  to  have  been  delivered. 
This  is  a  false  pretence  of  a  matter  of  fact  cognizable  by  the  sen8es.(p) 

On  an  indictment  for  pretending  that  a  load  of  coal  contained  fourteen  handred- 
weight,  it  appeared  that  the  prisoners  brought  a  load  of  coal  to  the  proeeoator's 
door,  and  agreed  to  sell  it  him  for  ninepenoe  a  hundredweight;  th^  weighed  the 
coal  into  the  prosecutor's  cellar,  and  stated  the  weight  to  be  fourteen  hundred- 
weight, whereon  the  prosecutor  gave  them  ten  shillings  and  sixpence.  On  being 
r^-weighed.  the  coal  weighed  only  ten  hundredweight.  Bramwell,  B.,  held  that  this 
was  an  indictable  false  pretence. (^) 

The  first  count  stated  that  the  prisoners  did  falsely  pretend  to  one  J.  B.  Thur- 
man  that  two  loads  of  soot,  which  the  prisoners  then  delivered  to  him,  did  together 
weigh  one  ton  and  seventeen  cwt.,  whereas  in  fact  the  said  two  loads  of  soot  did 
not  weigh  one  ton  and  seventeen  cwt.,  but  only  weighed  one  ton  and  thirteen  ewt, 
the  prisoners  well  knowing  the  said  pretenoe  to  be  fklse.  The  second  count  stated 
that  the  prisoners  did  falsely  pretend  to  one  J.  B.  Thurman  that  three  loads  of 
soot,  one  of  which  loads  the  prisoners  delivered  to  him  on  the  17th  of  August,  and 
the  remaining  two  loads  on  the  20th  August,  did  together  weigh  two  tons  eleven 

"  If  the  bargaining  and  selling  b^ing  entirely  over,  goods  were  to  be  traasferred  from  the 
seller  to  the  buyer,  upon  payment  of  the  price,  and  the  seller  were  to  go  and  demand  pay- 
ment, and  fraudulently  name  an  amount  different  from  that  agreed  on,  and  that  false 
representation  was  for  the  purpose  of  obtaining  money  which  was  not  in  fact  due  for  the 
goods,  and  the  seller  did  thereby  obtain  it,  he  would  be  guilty  of  obtaining  money  by  false 
pretences."  And  this  case  is  said  to  have  been  pat  by  Jervis,  0.  J. :  **  Sapposing  a  person 
employed  a  man  on  a  contract  to  do  ditching  at  one  sbtliing  a  yard,  and  the  man  came  at 
the  end  of  the  week  and  said,  '  I  have  done  5000  yards,'  whereas  he  had  only  done  lOOO, 
and  thereby  gets  the  money,  he  is  guilty  of  obtaining  it  by  false  pretences." 

(p)  Reg.  r.  Ragg,  Bell  C.  0.  214,  a.d.  1860.  The  coal  was  not  Forest  coal,  but  Rutland 
coal,  but  nothing  ultimately  turned  upon  that  fact  in  the  decison. 

(q)  Reg.  V  Ridgway,  3  F.  &  F.  838,  a.d.  1862.  Bramwell,  B.,  is  reported  to  have  said, 
'*  If  a  man  is  selling  an  article,  such  as  a  load  of  coal,  for  a  lump  sum,  and  makes  a  faUe 
statement  as  to  its  weight  or  quantity,  for  the  purpose  of  inducing  the  intended  purchaser 
to  complete  the  bargain,  that  is  not  a  false  pretence  within  the  statute.  But  if  he  is  sell- 
ing it  by  quantity,  and  says  there  is  a  larger  quantity  than  there  really  is,  and  thereby 
gets  paid  for  a  quantity  of  coal  above  the  quantity  delivered,  I  am  quite  satisfied  he  is  in- 
dictable."    Sedqutere  whether  the  former  dictum  is  not  erroneous  ? 
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cwt  and  two  quarters,  whereas  in  faot  the  said  three  loads  did  not  weigh  together 
two  tons  eleven  cwt.  and  two  quarters,  but  only  weighed  one  ton  nine  cwt.,  the  pri- 
soners well  knowing,  &c.  On  the  17th  August  Lee  delivered  to  Thurman,  who  had 
agreed  to  purchase  soot  at  IL  18<.  a  ton,  a  cartload  of  soot,  and  at  the  same  time 
presented  to  Thurman  a  ticket  of  the  all^[;ed  weight  (fourteen  cwt.  and  two  quar- 
ters). Thurman  pnid  Lee  IL  7«.  6d  for  that  soot,  believing  there  was  fourteen  cwt. 
and  two  quarters,  as  stated  on  the  ticket.  On  the  20th  August  both  prisoners  de- 
livered to  Thurman  two  loads  of  soot,  and  gave  him  two  tickets  for  the  alleged 
weight  of  the  two  loads.  All  three  loads  had  been  weighed,  and  the  tickets  ob- 
tained at  a  public  machine  some  miles  distant ;  and  Lee  stated  that  the  weights  men- 
tioned in  the  tickets  for  the  two  last  loads  were  the  weights  of  those  two  loads. 
Thunmin  then  paid  the  prisoners  tor  those  loads  according  to  the  weight  stated  in 
the  tickets,  believing  them  to  be  correct.  In  consequence  of  suspicion  all  the  soot 
was  weighed,  and  found  to  be  one  ton  two  cwt.  and  two  quarters  less  than  the 
weight  represented  bj  the  prisoners.  The  loads  had  been  weighed  at  the  machine, 
and  the  tickets  repredented  their  weight  at  that  time,  but  the  prisoners  had  after- 
wards removed  three  bags  full  of  broken  bricks  and  wet  coal  slack,  which  were  in 
the  carts  when  they  were  weighed,  and  had  had  ample  opportunity  to  remove  soot 
before  the  delivery  to  Thurman.  It  was  objected  that  the  indictment  ought  to  have 
set  forth  that  the  soot  was  weighed  and  the  tickets  given,  and  the  contents  of  the 
tickets,  and  then  alleged  that  the  iklse  pretence  was  the  production  of  the  tickets ; 
and  also  that  it  was  not  a  false  pretence  within  the  statute  falsely  to  represent  the 
weight  of  the  soot.  But,  on  a  case  reserved,  it  was  held  that  the  indictment  was 
good,  and  that  it  was  supported  by  the  evidence,  which  dearly  showed  a  false  pre- 
tence within  the  Act.     Reg.  v.  Sherwood,  D.  &  B.  251,  was  precisely  in  point.(gg) 

The  prisoner  went  with  a  cart  containing  a  number  of  blacking  bottles,  labelled 
'' Everett's  Premier.''  Everett  is  a  blacking  maker  in  London,  and  that  was  a  name 
given  to  a  blacking  of  r^ute  manufactured  by  him  The  prisoner  offered  this 
blacking  for  sale  to  the  prosecutor,  taking  out  a  bottle  and  brush,  and  offering  to 
prove  its  excellence;  but  the  prosecutor  was  satisfied  with  his  assertion,  and  after 
some  bargaining,  during  whid^  the  prisoner  offered  to  open  any  other  bottle  if  the 
prosecutor  doubted  whether  they  contained  as  good  blacking  as  that  he  had  pro- 
daoed,  the  prosecutor  bought  six  dozen  bottles.  The  prisoner  represented  r^icfiRQ 
^himself  as  the  agent  of  Everett,  of  King-street,  Holborn,  and  said  they  ^ 
had  sent  him  the  blacking,  and  allowed  him  to  bottle  it.  The  bottles  had  a  label 
upon  them,  imitating  Everett's  labels,  with  the  only  difference  that  the  residence 
was  stated  at  '^Queen'»<x)urt,''  instead  of  *'King's-oourt,"  and  they  were  not  signed 
at  the  foot.  The  defence  was  that  the  blacking  was  sold  on  sale  or  return,  and  the 
prosecutor  was  not  cheated,  as  he  might  have  returned  it,  if  not  satisfied  with  it. 
That  the  labels  were  not  similar,  and  the  prosecutor  might  have  protected  himself 
by  ordinary  caution.  Erie,  J.,  told  the  jury  that  "the  prisoner's  offer  to  sell  on 
sale  or  return  might  be  intended  to  put  the  prosecutor  off  his  guard  ;  but  the  actual 
bargain  was  for  cash,  which  was  paid,  and  the  sale  completed.  As  to  the  difference 
between  the  labels,  the  jury  would  consider  whether  it  was  a  small  and  colorable 
difference  only,  and  intended  to  deceive.  It  was  of  little  consequence  whether  the 
man's  name  was  Everett,  as  he  had  stated,  or  not ;  for  even  if  it  were,  and  he  went 
about  the  country  and  offered  blacking  for  sale  as  ^'  P^verett's  Premier,"  representing 
it  to  be  the  well-known  article  of  that  name,  knowing  that  it  was  not  so,  and  in- 
tending to  cheat  the  prosecutor  by  paraing  upon  him  a  spurious  article  as  the  true 
one,  his  conduct  was  equallv  fraud ulent.'X^) 

Where  G.  Borwick  had  been  in  the  habit  of  selling  some  powders  called  "  Ber- 
wick's Baking  Powders,"  and  others  called  "  Borwick's  Egg  Powders,"  wrapped  up 
in  printed  papers,  which  contained  the  name  of  G-.  Borwidc,  and  the  prisoner  caused 
a  number  of  papers  to  be  printed  as  nearly  as  possible  like  those  used  by  Berwick, 
and  a  considerable  quantity  of  the  prisoner's  powders  were  sold  by  him  as  Bor- 
wick's powders,  wrapped  in  these  labels ;  the  court  seem  to  have  entertained  no 

(99)  ^^'  ^'  Le®}  L.  k  C.  418. 

(r)  Reg.  V,  Dundas,  6  Cox  C.  C.  380,  a.d.  1853. 
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doubt  that  the  prisoner  might  have  been  indicted  for  obtaining  money  bj  fiilse 
pretences.  («) 

Where  the  prisoner  was  indicted  for  falsely  pretending  on  one  occasion  to  a 
pawnbroker  that  a  certain  material,  which  he  produced,  was  ^'  gold  shruff,"  and  on 
another  occasion,  that  an  article  he  produced  was  "ribbon  gold;''  and  it  «ppeax«d 
that  gold  shruff  and  ribbon  gold  were  worth  £3  I89.  an  ounce ;  but  the  thing  which 
the  prisoner  said  was  gold  shruff  was  worth  only  eighteen  shillings  an  ounee^  and 
what  the  prisoner  said  was  ribbon  gold  was  silyer  gilded  over,  and  both  the  articles 
were  tried  by  the  pawnbroker  with  aquafortis  and  stood  the  test.  Adams,  Seijt., 
was  of  opinion  that,  as  the  prisoner  had  merely  stated  an  untruth  with  reference  to 
an  article  which  he  produced,  and  not  about  a  fact  which  the  person  imposed  upon 
could  not  detect  at  the  time,  the  untrue  statement  did  not  amount  to  a  false  pretence, 
but  was  only  an  untrue  assertion.  The  jury  found  that  the  prisoner  passed  off  the 
articles  well  knowing  them  to  be  spurious,  and  convicted  him.  But  Adams,  Serjt., 
mentioned  the  case  to  several  judges,  and  said  they  agreed  with  him  that  the  mere 
*R^Q1  ^^^^^^^^^  ^^^^  ^^  article  was  what  in  fact  it  was  not,  was  not  sufficient  to 
^  sustain  *the  conviction,  and  the  prisoner  was  fined  a  (billing  and  dis- 
charged. (<) 

Where  a  count  stated  that  the  prisoner  pretended  that  eleven  thimbles  which  be 
produced  were  silver,  and  of  the  value  of  five  shillings  or  more,  with  intent,  &c.,  but 
did  not  allege  that  any  money  was  obtained,  and  it  appeared  that  the  prisoner  went 
to  a  pawnbroker's  shop,  and  laid  down  eleven  thimbles  on  the  counter,  and  said  be 
wanted  five  shillings  on  them,  and  being  asked  whether  they  were  silver,  he  said 
they  were;  but  they  were  tested,  and,  being  found  not  to  be  silver,  no  money  was 
advanced  on  them.  Reg.  v.  Tabram(u)  was  cited,  and  it  was  urged  that  this  was 
not  a  pretence  within  the  Act;  but  Mirehouse,  0.  S.,  told  the  jury  that  the  pretence 
must  in  fact  be  false,  and  so  false  that  a  man  exercising  reasonable  discretion  might 
still  be  deceived  by  it.  The  jury  convicted,  and  the  case  having  been  mentioned  to 
some  of  the  judges,  they  agreed  that,  in  point  of  law,  the  evidence  was  amply  suffi- 
cient to  justify  the  verdict,  and  that  the  verdict  was  in  point  of  law  good.(v) 

On  an  indictment  for  obtaining  money  by  false  pretences,  it  appeared  that  the  pri- 
soner had  been  in  the  habit  of  pledging  ingots  of  silver  with  the  prosecutor,  and 
receiving  a  certein  advance  per  ounce  on  them.  These  had  generally  been  tested  at 
the  time,  and  found  to  be  genuine,  and  had  frequently  been  redeemed  and  pledged 
again.  On  several  days  the  prisoner  brought  ingots,  similar  in  appearance  to  the 
former  ones,  and  laying  them  on  the  counter,  said,  ^^  Eight  ounces  each  at  four  shil- 
lings an  ounce,  the  same  as  before."  The  money  was  advanced  on  them  ;  but  being 
the  same  in  appearance,  and  similarly  wrapped  up  as  the  former,  they  were  not 
tested,  as  the  prosecutor  trusted  to  the  representetions  of  the  prisoner.  If  a  stranger 
had  come  into  the  shop  with  such  articles,  the  prosecutor  would  unquestionably 
have  tested  them  before  he  made  any  advance.  They  were  afterwards  tested,  and 
turned  out  to  be  of  a  metal  utterly  worthless.     It  was  held,  that  if  the  jury  believed 

(«)  Reg.  V.  Smith,  D.  k  B.  566,  a.d.  1868.  The  court  held  that  the  papers  were  not 
forfi^eries.    See  the  case  post.  Forgery. 

{t)  Reg.  V.  Tabram,  as  stated  by  counsel  arguendo,,  C.  &  M.  251  (41  E.  G.  L.  R.).  Before 
A.D.  1842.  It  is  clear  the  facts  and  the  ground  of  this  decision  are  at  variance  ;  for  neither 
the  Inspection  nor  testing  did  discoyer  the  fraud  ;  and  the  case  is  overruled  by  subsequent 
cases. 

(u)  Supra. 

(v)  Reg.  V.  Ball,  C.  k  M.  249  (41  E.  C.  L.  R.),  a.d.  1842  This  case  clearly  overroles 
Reg.  V.  Tabram,  and  it  was  approved  and  acted  upon  in  Reg.  v.  Roebuck,  D.  k  B.  24,  po^i. 
It  was  suggested  in  the  last  edition  that  if  by  ocular  inspection  the  falsity  of  the  pri- 
soner's statement  were  discoverable,  it  was  not  a  false  pretence;  but  if  the  article,  to  all 
appearance,  be  such  as  It  is  alleged  to  be,  and  it  requires  something  to  be  done  to  it, 
either  by  the  application  of  tests  or  otherwise,  to  ascertain  whether  it  be  what  it  is 
alleged  to  be,  it  is  a  false  pretence ;  but  as  Beg.  v.  Coulson,  1  Den.  G.  G.  592,  and  Reg^.  r. 
Jessop,  D.  k  B.  442,  show  that  in  cases  of  instruments  pretended  to  be  bank  notes,  the 
offence  maj  be  committed,  though  the  falsity  of  the  pretence  would  at  once  appear  on  in- 
spection of  the  instrument,  it  may  be  doubted  whether  the  fact  that  the  false  pretence 
might  be  detected  by  inspection  will  prevent  the  case  from  being  within  the  statute.  See 
also  Reg.  v.  Stevens,  injra. 
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that  there  was  a  deliberate  iatentioii  to  pretend  that  the  ingots  were  the  same  as  had 
been  previouslj  pledged,  and  they  were  totally  different,  not  merely  in  quality  but 
in  substance,  the  ease  was  within  the  Aot>.(w) 

Upon  an  indictment  for  obtaining  ten  shillings  by  falsely  ^pretending  that  r^e^/*/) 
a  chain  was  a  silver  chain,  it  appeared  that  the  prisoner  called  at  a  pawn-  *- 
broker*8  shop  with  a  chain,  on  which  he  asked  for  an  advance  often  shillings.  The 
pawnbroker  asked  if  the  chain  was  silver ;  the  prisoner  replied  that  it  was  silver. 
The  pawnbroker  examined  it,  and  tested  it  with  an  acid.  The  chain  resembled  in 
appearanoe  greasy  silver,  and  withstood  the  test  as  if  it  were  silver.  The  pawn- 
broker then  lent  the  prisoner  ten  shillings  on  the  chain,  which  he  took  as  a  pledge. 
He  paid  this  money  relying  on  his  own  examination  and  test  of  the  chain,  and 
without  placing  any  reliance  an  the  ntatement  of  the  prisoner.  Twenty-six  similar 
chains  were  found  on  the  person  of  the  prisoner  when  he  was  apprehended.  An 
assayer  proved  that  these  chains  and  the  chain  pledged  were  not  silver ;  they  were 
all  made  of  a  composition  worth  about  a  farthing  an  onnoe,  and  each  chain  was  of 
much  less  value  than  ten  shillings.  The  jury  aoquitted  the  prisoner  of  the  offence 
charged,  as  the  money  had  not  been  obtained  by  the  prisoner's  statement,  but  con- 
victed him  of  an  attempt  to  obtain  it;  and,  upon  a  case  reserved,  the  conviction  was 
held  right.  Lord  Campbell,  0.  J. :  "  Reg.  v.  BaU{x)  appears  to  be  an  authority 
expressly  in  point,  and  I.  entirely  approve  of  the  principle  on  which  that  decision 
may  rest.  Under  such  circumstances  the  party  who  has  succeeded  in  defrauding 
the  pawnbroker,  the  money  being  advanced  upon  the  faith  of  the  false  representa- 
tion, comes  clearly  within  the  7  &  8  Greo.  4,  c.  29,  s.  58 ;  for,  by  fraudulently  repre- 
senting as  an  existing  fact  that  which  he  knew  to  be  not  an  existing  fact,  he 
obtained  the  money  firom  the  pawnbroker  ^'  with  intent  to  defraud  him  of  the  same." 
Having  the  antmus  furandi^  he  actually  steals  the  money  under  pretence,  of  a  con- 
tra4^  of  borrowing  on  pledge ;  and  the  statute  deprives  him  of  the  technical  defence 
that  there  was  not(^)  a  larcenious  asportation.  I  think  it  makes  no  difference  that 
the  chain,  which  has  in  it  no  silver,  is  of  ^^  a  composition  worth  about  a  farthing  an 
ounce."  It  was  in  no  respect  the  thing  bargained  for,  and  it  was  of  no  value  to  the 
prosecutor.  This  case  cannot  properly  be  distinguished  from  the  eases  on  ^*  flash 
notes,"  for  the  paper  on  which  these  noOes  are  written  or  printed  is  of  some  value, 
although  infittitesimally  small."(2;) 

An  indictment  alleged  that  the  prisoner  pretended  that  certain  spoons  produced 
by  him  were  of  the  best  quality,  that  they  were  equal  to  Elkington's  A  (meaning 
spoons  made  by  Messrs.  Elkington  and  stamped  by  them  with  the  letter  A),  that  the 
foundation  was  of  the  best  material,  and  that  they  had  as  much  silver  upon  them  as 
Elkington's  A.  The  prosecutors  were  pawnbrokers,  and  the  false  pretences  were 
made  by  the  prisoner  for  the  purpose  of  procuring  advances  of  money  on  the  spoons, 
offered  by  the  prisoner  by  way  of  pledge,  and  he  thereby  obtained  the  money  by 
way  of  such  advances.  The  spoons  were  of  inferior  quality  to  that  represented  by 
the  prisoner,  and  the  prosecutors  said  that,  had  they  known  the  real  quality,  they 
would  not  have  advanced  money  on  the  goods  at  any  price.  It  was  the  declaration 
of  the  prisoner  as  *to  the  quality  of  the  spoons,  and  nothing  else,  which  ri^ioa^ 
induced  them  to  make  the  advances.  The  money  advanced  exceeded  the  ^ 
value  of  the  8poon8.(o)     The  jury  found  the  prisoner  guilty  of  fraudulently  repre- 

(w)  Reg.  V.  Stevens,  1  Cox  C.  G.  83,  a.d.  1844.  The  Common  Serjeant,  who  mentioned 
the  case  to  some  of  the  judges,  and  they  were  of  opinion  that  the  pretence  was  proved. 
In  the  jadgment  it  is  said  that  the  ingots  were  of  pewter. 

(x)  Supra. 

(y)  ^*Not"  seems  introduced  in  error. 

(z)  Reg.  V.  Roebuck,  D.  &  B.  24,  a.d.  1855.  Some  of  the  judges  thought  that  this  con- 
viction could  onlj  be  sustained,  because  they  were  bound  by  the  authorities.  In  Reg.  v, 
Mathews,  tried  before  Parke,  B.,  in  1841,  and  cited  D.  &  B.  36,  the  prisoner  was  convicted 
of  obtaining  a  watch  by  falsely  pretending  that  certain  articles  were  made  of  gold,  and 
were  of  the  value  of  £25,  whereas  they  were  not  made  of  gold. 

(m)  It  is  difficult  to  conceive  a  more  unsatisfactory  statement  of  a  ease  than  this.  It 
neither  states  whether  the  spoons  were  of  the  same  materials  as  represented,  nor  the 
difference  in  value  ;  so  that  it  is  perfectly  consistent  with  this  statement  that  the  spoons 
were  of  the  same  materials  as  represented,  and  very  nearly  equal  in  value. 
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senting  that  the  goods  had  as  much  silver  on  them  as  Eikington's  A,  and  that  the 
foundations  were  of  the  hest  material,  knowing  that  to  he  untrue,  aod  that  in  con- 
sequence of  that  he  obtained  the  money ;  and,  upon  a  case  reserved,  it  was  urged 
that  this  was  a  mere  representation  as  to  quality,  and  was  not  within  the  statute, 
and  that  it  was  the  mere  puffing  of  the  spoons,  for  they  were  plated  spoons, 
although  of  an  inferior  quality  to  that  they  were  represented  to  bo.  It  was 
answered  that  by  representing  the  spoons  to  be  equal  to  Eikington's  A,  the  prisoner 
represented  that  they  were  covered  with  the  same  quantity  of  silver  as  Eikington's 
spoons  were  covered  with,  and  that  this  was  a  representation  of  a  fact,  and  that, 
even  if  it  were  merely  a  representation  of  quality,  it  was  within  the  Act.  Lord 
Campbell,  0.  J. :  *^  I  am  of  opinion  that  this  conviction  cannot  be  supported.  It 
seems  to  me  to  proceed  upon  a  mere  misrepresentation,  during  the  bargaining  for 
the  purchase  of  a  commodity,  of  the  quality  of  that  commodity."  .  •  "  And 
bearing  in  mind  that  the  article  was  of  the  species  that  it  was  represented  to  be  to 
the  purchaser,  because  these  were  spoons  with  silver  upon  them,  although  not  of  the 
same  quality  as  was  represented,  the  pawnbroker  received  these  spoons,  and  they 
were  valuable,  though  the  quality  was  not  equal  to  what  had  been  represented. 
Now  it  seems  to  me  it  never  could  have  been  the  intention  of  the  LepiBlature  to 
make  it  an  indictable  offence  for  the  seller  to  exaggerate  the  quality  of  that  which 
he  was  selling,  any  more  than  it  would  be  an  indictable  offence  for  the  purchaser, 
during  the  bargain,  to  depreciate  the  quality  of  the  goods,  and  to  say  that  they  were 
not  equal  to  that  which  they  really  were."  Cock  bum,  C.  J. :  "It  seems  to  me  to 
make  all  the  difference  whether  the  man  who  is  selling  merely  represents,  as  in  this 
instance  it  appears  he  did,  the  articles  to  be  better  in  point  of  quality  than  they 
really  are,  or  whether  he  represents  them  to  be  entirely  different  from  what  they 
really  are."  ..."  Here,  if  the  prisoner  had  represented  these  articles  as  being 
of  Eikington's  manufacture,  when  in  point  of  fact  they  were  not,  and  he  knew  it, 
that  would  be  a  different  thing;  but  the  representation  here  made  was  only  a 
vaunting  or  exaggerating  of  the  value  of  the  article  in  which  he  was  dealing,  by 
*Rfi21  ^^I'^^i^^ing  i^  to  ^  ^^  quality  equal  to  a  particular  manufiicture."(&) 
^  '*'Willee,  J.,  who  differed  in  opinion  from  the  other  judges,  said  his  opinion 

(b)  Pollock,  G.  B.,  Coleridge,  J.,  Cresswell,  J.,  Erie,  J.,  Crompton,  J.,  Growder,  J.. 
WatsoD,  B.,  and  Ghanuell,  B.,  agreed  thai  the  case  was  not  within  the  statute ;  bat  Pol- 
lock, C.  B.,  said,  that  there  might  be  many  cases  of  buying  and  selling  to  which  the 
statute  would  apply.  '^  If  a  tradesman  or  a  merchant  were  to  concoct  an  article  of  mer- 
chandize expressly  for  the  purpose  of  deceit,  and  ware  to  sell  it  as  and  for  somethinip  very 
different,  e^en  in  quality,  from  what  it  was,  the  atatate  would  apply.  So,  if  a  mart  were 
opened,  or  a  shop  in  a  public  street,  with  a  riew  of  defrauding  the  public,  and  puffing 
away  articles  calculated  to  catch  the  eye,  but  which  really  possessed  no  yalue,  there  the 
statute  would  apply.''  Coleridge,  J.,  also  thought  that  the  statute  might  apply  to  cases 
of  buying  and  selling.  He  said,  '*  It  would  be  a  dangerous  thing  to  say  that  there  could 
be  DO  fraudulent  misrepresentation  within  the  statute,  in  the  oourse  of  any  ordinary 
transaction  of  buying  and  selling.  I  think  it  may  as  often  occur  in  the  course  of  a  real 
transaction  of  buying  and  selling  as  in  any  other  way ;  but  in  order  to  determine  wheiher 
a  fraudulent  misrepresentation  is  or  is  not  within  the  statute,  I  think  you  must  look, 
among  other  things,  to  the  extent  to  which  it  goes,  and  the  subject  matter  to  which  it  is 
applied.  It  seems  to  me  to  be  a  safe  rule  to  say,  where  it  applies  simply  to  the  quality, 
and  is  only  in  the  nature  of  an  exaggeration  on  the  one  hand  or  a  depreciation  on  the 
other,  which  too  frequently  takes  place,  even  in  tolerably  honest  transactions,  this  is  not 
the  subject  of  a  criminal  proceeding."  Erie,  J  ,  said,  "  It  seems  to  me  not  only  are  con- 
tracts for  sale  not  intended  to  be  excluded  from  the  statute,  but,  on  the  contrary,  the 
statute  was  precisely  intended  to  make  falsehood,  in  respect  of  contracts  of  sale,  indicta- 
ble. The  statute  recites  that  there  had  been  a  fsiilure  of  justice  by  reason  of  cheats  not 
amounting  to  larceny,  and  it  therefore  makes  the  obtaining  of  goods  by  false  pretences  an 
indictable  misdemeanor.  Now  what  were  the  cheats  which  were  not  amounting  to 
larceny,  in  respect  of  the  prosecution  of  which  there  had  been  a  failure  of  justice  ?  I 
think  that  these  cheats  were  the  cases  either  where  a  person,  intending  to  defraud 
another  of  his  goods  by  a  false  pretence  in  purchase,  obtained  from  him  a  transfer  of  the 
property  in  the  goods,  he  intending  not  to  give  the  ralue  of  them,  or  where,  by  a  false 
pretence  in  a  sale,  a  man  put  off  on  another  a  counterfeit  article,  which  he  knew  was  not 
truly  the  article  intended,  and  so  got  money  for  the  specific  thing  shown,  that  being  ap- 
parently what  the  buyer  intended,  but  being  in  reality  a  totally  different  thing;  the  pro- 
perty was,  under  these  circumstances,  held  to  have  passed,  and  the  matter  was  held  to 
amount  to  a  cheat  ,*  at  the  same  time,  where  a  party  intended  to  part  with  the  possession 
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was  ''the  coDsidered  opinion  of  Jerris^  G.  J./'  and  '*  I  am  of  opinion  the  conviction 
was  right  It  appears  to  me  that  a  great  number  of  observations  have  been 
broaght  to  bear  upon  the  construction  of  the  statute,  which  would  not  have  been 
attended  to  if  the  words  of  the  statute  had  been  looked  at^  and  I  cannot  help  think- 
ing that  in  many  of  the  cases  upon  this  subject  the  judgment  would  have  com- 
manded more  att^tion  in  after  times,  if  the  words  of  the  statute  had  been  attended 
to,  and  those  who  delivered  those  judgments  had  not  permitted  themselves  to  con- 
sider instead,  whether  a  particular  view  would  or  would  not  be  convenient  to  trade, 
either  in  its  present  state,  or  in  the  state  to  which  it  might  be  reduced  by  a  proper 
administration  of  the  law.  I  think  that  the  words  of  the  statute  should  be  im- 
plicitly followed,  and  the  L^slature  obeyed  according  to  the  terms  in  which  it  has 
expressed  its  will  in  the  7  &  8  Geo.  4,  o.  29,  s.  53.  I  am  looking  to  the  words  of 
that  section,  and  I  am  unable  to  bring  myself  to  think  that  the  Legislature  was  at 
ail  dealing  with  anything  in  the  nature  of  a  distinction  between  a  case  of  property 
fraudulently  obtained  by  a  fraudulently  obtained  contract,  and  goods  obtained  without 
any  contract,  but  fi:audulently  obtained.  I  cannot  help  thinking  that  if  the  atten- 
tion of  the  framers  of  the  statute  had  been  directed  to  any  such  possible  operation 
of  it,  they  would  in  the  spirit  in  which  the  seotion  is  framed,  have  enacted,  in  terms 
even  more  dear  than  those  of  sec.  53,  that  that  which  is  obtained  by  fraud  shall  not 
benefit  the  fraudulent  person,  and  that  the  interposition  of  a  contract,  also  obtained 
by  fraud,  oug^t  not  to  make  any  difference  in  favor  of  the  cheat.''  (After  refer- 
ring to  the  preamble  and  enactment.)  **  It  appears  to  me  that  the  only  proper 
*test  to  apply  to  any  case  is,  whether  it  was  a  false  pretence  by  which  the  r:|c^/*q 
property  was  obtained,  and  whether  it  was  obtained  with  the  intention  to  *- 
cheat  and  defraud  the  person  from  whom  it  was  obtained.  Now,  in  this  case  it 
should  seem  that  there  was  a  false  pretence ;  there  was  a  pretence  that  the  goods 
had  as  much  silver  upon  them  as  Elkington's  A,  and  there  was  also  the  pretence 
that  the  foundations  were  of  the  best  material.*'  *^  On  the  face  of  the  case  it  should 
seem  that  Elkington's  A  must  have  been,  for  practical  purposes,  a  fixed  quantity : 
the  quantity  of  silver  on  it  must  have  been  fixed,  and  the  proper  material.  The 
best  material  for  the  foundation  of  such  plated  articles  must  have  been  a  well-known 
quality  in  the  trade,  because  it  appears  that  the  prisoner  made  a  statement  with 
respect  to  the  quantity  of  silver  and  the  quality  of  the  foundation,  with  intent  to 
defraud."  ^^  It  appears  that  the  persons  who  made  the  advances  were  thereby  de- 
fraaded,  and  thereby  induced  to  make  the  advances,  and  the  jury  have  found  that 
the  statements  were  known  by  the  prisoner  to  be  untrue,  and  that  in  consequence  of 
these  statements  he  obtained  the  money  mentioned  in  the  indictment.  It  appears 
to  me  that  for  all  practical  purposes  that  ought  to  be  taken  to  be  a  sufficient  fact, 
coming  within  the  region  of  assertion  and  calculation,  and  not  mere  opinion,  and 
that  it  should  be  considered  as  a  false  pretence.'*  ^'  If  the  matter  was  a  simple 
eommendation  of  the  goods,  without  any  specific  falsehood  as  to  what  they  were ;  if 
it  was  entirely  a  case  of  one  person  dealing  with  another  in  the  way  of  business, 
who  might  expect  to  pay  the  price  of  the  articles  which  were  oflbred  for  the  pur- 
pose of  pledge  or  sale,  and  knew  what  they  were,  I  apprehend  it  would  have  been 
easily  disposed  of  by  the  jury,  who  were  to  pass  an  opinion  on  the  subject,  acting 
as  persons  of 'common  sense  and  knowledge  of  the  world,  and  abstaining  from 
coming  to  any  such  conclusion  as  that  praise  of  that  kind  dbonld  have  the  effect  of 
making  the  party  resorting  to  it  guilty  of  obtaining  money  on  a  false  pretence.  I 
say  nothing  on  the  effect  of  simple  exaggeration,  except  that  it  appears  to  me  it 
would  be  a  question  for  the  jury  in  each  case  whether  the  matter  was  such  ordinary 
praise  of  the  goods  (dolus  bonus)  as  that  a  person  ought  not  to  be  taken  in  by  it,  or 
whether  it  was  a  misrepresentation  of  a  specific  £ict  material  to  the  contract,  and 
intended  to  defraud,  and  did  defraud,  and  by  which  the  money  was  obtained." 

onlj,  and  a  fraudulent  person  obtained  the  article  animo  furandi^  and  took  it  off,  althoug;h 
the  possession  was  so  passed  to  him,  still  it  was  held  to  be  no  transfer  of  the  property  in 
law,  but  the  property  remained  in  the  owner  notwithstanding."  Crompton,  J.,t  hought 
that  '*  where  the  thing  sold  is  of  an  entirely  different  description  from  what  ii  is  repre- 
sented to  be,  and  of  no  value  whatever,  as  where  a  man  passes  off  a  chain  of  base  metal 
for  gold  or  silver,  and  the  buyer  really  gets  nothing  for  his  money,"  the  statute  applied. 
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"  But  it  is  said  that  the  effect  of  estahlishiog  such  a  rule  as  that  for  which  I  con- 
tend, would  he  to  interfere  with  trade.  No  doubt  it  would,  and  I  thmk  ought,  to 
prevent  trade  being  carried  on  in  the  way  in  which  it  is  said  to  be  carried 
on.  I  cannot  help  expressing  my  regret  if  trade  is  carried  on,  and  I  do 
not  believe  that  it  is  generally  carried  on,  by  persons  making  false  pretences, 
with  the  intention  to  defraud  persons  of  their  money.  I  am  far  from  wishing  to 
interfere  with  the  rule  as  to  simple  commendation  or  praise  of  the  articles  which 
are  sold,  on  the  one  hand,  or  to  fair  cheapening  on  the  other ;  those  are  thmga  per- 
sons may  expect  to  meet  with  in  the  ordinary  course  of  trade ;  but  I  cannot  help 
thinking  that  people  ought  to  be  protected  from  such  acts  as  those  I  have  referred 
to  being  resorted  to  for  the  purpose,  and  with  intent  to  defraud  purchasers  of  their 
*6641  ^'^'^^y  ^^  goods.  If  the  result  of  it  would  be  to  multiply  prosecutions,  *that 
^  must  be  because  we  live  in  an  age  in  which  fraud  is  multiplied  to  a  great 
extent,  and,  amongst  others,  in  this  form.  I  agree  in  what  the  late  G.  J.  Jervis 
said,  as  peculiarly  applicable  to  such  a  supposed  state,  though  I  hope  not  to  ordinary 
trade :  that  if  there  be  such  a  commerce  as  requires  to  be  protected  by  the  statute 
being  limited  in  the  mode  suggested,  it  ought  to  be  made  honest,  and  oonforoi  to 
the  law,  and  not  the  law  bent  for  the  purpose  of  allowing  fraudulent  commerce  to 
go  on."  Bramwell,  B.,  ^^  The  inclination  of  my  opinion  is  that  this  conviction 
ought  to  be  sustained.  I  can  understand  the  statute  in  two  ways.  One,  that  it 
only  applies  to  those  cases  where  there  is  no  contract,  and  the  chattel  or  money  is 
got  by  false  pretences,  either  without  or  independently  of  any  contract,  as  in  R^, 
V.  Shenoood(c),  where,  though  there  had  been  no  iiraud  in  making  the  contract, 
there  was  in  the  assertion  that  the  things  delivered  were  of  a  certain  amount.  The 
other  that  the  statute  was  intended  never  to  apply  to  cases  where  the  fraud  was  not 
the  immediate  cause,  or  sole  cause,  of  obtaining  the  money;  but  the  contract  was 
obtained  by  fraud,  and  the  money  or  the  article  handed  over  to  the  person  in  pur- 
suance of  that,  or  of  th<it  and  something  given  by  the  fraudulent  person.  The  first 
case  is  clearly  within  the  statute,  and  the  inclination  of  my  opinion  is  that  the 
statute  does  extend  to  cases  such  as  last  mentioned."  .  .  .  *'  I  can  understaod 
the  statute  being  limited  to  .the  first  class  of  cases,  or  extended  to  both ;  but  I  can- 
not understand  the  medium  course  suggested  to-day,  namely,  that  the  statute  does 
apply  to  some  of  the  cases  in  the  second  class,  but  does  not  apply  when  the  person 
defrauded  gets  in  specie  the  thing  contracted  for,  though  with  a  difference  of 
quality."  ...  ^' As  at  present  advised,  I  incline  to  think  the  true  meaning  of  the 
statute  is  that  it  shall  extend  to  people  who  make  these  bargains  by  fraud,  and  so 
by  the  fraud  get  possession  of  the  chattels  or  property  of  otherB."(^) 


(c\  AntCj  p.  656. 

(a)  Reg.  V.  Bryan,  D.  &  B.  265.  As  it  seems  to  me  that  the  clause  in  question  has  never 
been  sufficiently  considered,  it  may  be  well  to  demote  some  remarks  to  it.  It  recites  that 
^^  a  failure  of  justice  frequently  arises  from  the  subtle  distinction  between  larceny  aod 
fraud."  Now  a  reference  to  the  numerous  cases,  ante,  p.  200,  et  teq.,  will  plainly  show 
that  the  subtle  distinction  alluded  to  is  this :  that  if  the  owner  of  property,  or  bisserraot, 
is  induced  by  fraudulent  pretences  to  part  with  the  possession  only  of  his  property,  still 
retaining  the  right  of  property,  the  case  is  larceny ;  but  if  he  is  induced  by  such  means  to 
part  with  the  right  of  property  as  well  as  the  possession,  the  case  is  notjarceny ;  and  it 
is  plain  that  the  primary  object  of  the  clause  was  to  provide  for  those  oases  which  wonld 
have  been  larceny  if  the  property  as  well  as  the  possession  had  not  been  parted  with :  and 
that  this  is  the  true  construction  of  the  clause  is  put  beyond  a  doubt  by  the  proTiso  that 
if  the  prisoner  "obtained  the  property  in  any  such  manner  as  to  amount  to  larceny,  he 
shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such  misdemeanor."  To  pat  a 
single  instance  of  this  class:  A  man  goes  to  a  shop,  and  fraudulently  goes  througli  the 
purchase  of  an  article,  and  gets  it  from  the  shopman  by  some  false  pretence  or  other, 
with  intent  to  defraud  the  owner ;  if  the  shopman  had  no  authority  to  part  with  the  pro- 
perty without  payment  of  the  price,  the  oifence  is  larceny ;  but  if  be  had  such  authoritj, 
it  is  only  a  fraud.  Well  may  this  be  termed  a  "  subtle  distinction,"  especially  as  the  dis- 
tinction turns  on  a  fact — the  authority— of  which,  in  most  cases,  the  prisoner  mnst  be 
ignorant.  Now  such  being  the  object  of  the  clause,  one  simple  test  for  lietermining 
whether  a  case  is  witbin  it  immediately  presents  itself.  Assume  that  the  pretences  are 
proved  as  laid,  and  that  the  party  from  whom  the  chattel  or  money  was  obtained  did  not 
part  with-  the  property  in  it ;  then  if  the  prisoner  would  be  guilty  of  larceny,  the  case  is 
clearly  within  the  clause  ;  for,  under  that  supposition  not  only  may  he  be  conyicted,  but 
he  must  be  conyicted ;  for  the  words  are,  "  he  skall  not  by  reason  thereof  be  entitled  to  be 
acquitted  of  such  misdemeanor."      It  is,  therefore,  very  confidently  submitted  that 
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*The  prifiODer  offered  ao  Albert  chain  to  a  pawnbroker  in  pledge.  He  rv^/*e 
sBked  35«.  for  it^  representing  that  it  was  gold,  and  that  he  bad  bought  it  ^ 

wherever  on  an  indictnurU  for  faUe  pretences  the  preieneeM  are  proved^  and  the  offence  would  have 
bten  larceny  if  the  property  in  the  chattel  or  money  had  not  been  parted  withy  the  case  is  within  the 
ttatule.  And  this  clearly  shows  that  the  decision  in  the  principal  case  is  wrong;  for  no 
one  can  doubt  that,  if  the  money  had  been  obtained  from  a  shopman,  who  had  no 
aatboritr  to  make  advances,  except  on  real  and  Taluabie  pledges,  the  offence  would  have 
beea  larcenj :  see  Rex  v.  Jackson,  atkf«,  p.  *i03. 

The  words  of  the  clause  are,  *'  If  any  person  shall,  by  any  false  pretence,  obtain  from 
any  person  any  chattel,  money,  or  valaable  security,  with  intent  to  cheat  or  defraud," 
&c.  Now  these  words  are  perfectly  general  and  unqualified,  and  it  is  obvious  that  they 
are  amply  wide  enough  to  include  every  case  where  property  is  obtained  by  means  of  a 
fraudulent  cootraot ;  and  a  reference  to  the  first  Act  on  the  subject,  from  which  they  are 
taken,  seems  not  only  to  show  that  it  does  include  such  contracts,  but  that  its  principal 
object  was  to  punish  those  who  by  such  contracts  defrauded  tradesmen.  Sec.  1  of  the  30 
Geo.  2,  c.  24,  recites  that  *'  evil  disposed  persons  have,  by  various  subtle  stratagems, 
threats,  and  devices,  fraudulently  obtained  divers  sums  of  money,  goods^  wares  and  mer- 
chandiieMj  to  the  great  injury  of  industrious  families,  and  to  the  manifest  pr^'udice  of  trade 
and  credit,''  tmd  then  conta\p8  the  first  enactment  against  obtaining  '*  money,  goods,  wares, 
or  merchandiees "  by  false  pretences;  and  there  can  be  no  doubt  that  the  similar  enact- 
ing part  ot  the  7  &  8  Geo.  4,  c.  29,  s.  53,  and  the  new  claaie,  ought  to  receive  an  equally 
comprehensive  meaning.  It  must  also  be  observed  that  it  would  seem  to  be  erroneous  to 
speak  of  a  fraudulent  contract  as  a  contract;  fraud  vitiates  everything;  and,  though  the 
ceremony  of  a  contract  may  have  been  gone  through,  there  is  really  no  contract  at  all, 
where  the  prisoner  has  done  everything  with  intent  to  defraud.  And  where  a  prosecution 
IB  instituted  by  the  injured  person,  there  is  no  ground  for  asserting  tkat  the  prosecntor 
bas  afiirmed  the  contract.  Whether  there  be  fraud  or  not  is  a  question  for  the  jury ;  and 
where  they  have  expressly  found  that  the  contract  was  made  with  intent  to  cheat  the 
owner  of  bis  property,  as  they  have  in  every  case  which  has  been  reserved,  it  appears  to 
be  quite  a  mistake  to  speak  of  a  contract  in  the  manner  in  which  it  has  sometimes  been 
spoken  of  in  these  cases. 

In  order  to  bring  a  case  within  the  statute,  the  following  things  are  alone  requisite : 
I.  A  false  pretence.  2.  An  obtaining  of  property  by  it.  3.  An  intent  to  defraud.  And 
the  correct  way  to  determine  whether  any  particular  case  falls  within  it  is,  not  ^o  consider 
each  of  these  things  separately,  but  to  look  at  them  all  together ;  for  no  case  is  within  the 
statute  unless  all  of  them  co-exist  in  it.  And  one  error  in  some  cases  seems  to  have  been 
to  consider  the  pretence  apart  from  the  finding  of  the  jury  that  it  was  made  with  intent 
to  defraud.  One  man  may  extol  an  article  innocently,  and  another  ft-andulently,  in 
similar  terms,  but  the  latter  is  alone  within  the  statute,  which  does  not  apply  to  every 
false  pretence,  but  only  to  such  false  pretences  as  are  made  with  intent  to  defraud. 

As  to  the  distinction  between  a  representation  that  articles  are  better  in  point  of 
quality,  and  a  representation  that  they  are  entirely  different  from  what  they  really  are, 
there  is  nothing  in  the  statute  which  warrants  any  such  distinction  ;  what  the  statute  re- 
quires is  that  there  shall  be  a  false  pretence.  Then  is  a  representation  as  to  quality  a 
pretence  ?  Possibly  where  such  a  representation  is  made  on  the  mere  inspection  of  an 
article  it  may  be  rather  a  matter  of  opinion  than  a  pretence;  but  where  it  is  made  with  a 
fall  knowledge  of  the  quality  of  the  article,  it  is  not  opinion  (for  opinion  must  cease 
when  knowledge  exists),  but  an  aflirmation  of  a  known  fact;  in  other  words,  a  pretence. 
If  a  man  who  knew  the  precise  composition  of  £lkington's  A  swore  that  a  spoon,  which 
he  himself  had  manufactured,  was  of  the  same  quality  as  filkington's  A,  he  would  clearly 
be  guilty  of  perjury,  if  it  was  made  of  the  materials  of  which  the  spoons  in  this  case  were 
composed.  If  then  a  man  possessing  such  knowledge  made  such  a  representation  as  to  a 
spoon  made  by.  himself,  can  it  be  doubted  that  he  made  a  false  pretence?  The  judges, 
indeed,  do  not  seem  to  say  that  such  a  representation  is  not  a  false  pretence,  but  only 
that  it  is  not  a  false  pretence  within  the  meaning  of  the  Act.  But  as  the  words  *'  any 
person  "  inclnde  every  person  who  comes  within  the  other  requisites  of  the  clause ;  so  the 
words  ''any  false  pretence"  include  every  false  pretence  which  is  made  with  intent  to 
defraud.  The  Legislature  has  declared  the  false  pretences  to  be  such  as  are  made  with 
intent  to  defraud  ;  and  to  hold  that  any  false  pretence  made  with  that  intent  is  not  within 
the  Act,  is  to  assume  the  office  of  legislation  rather  than  that  of  judge. 

As  to  the  remark  that,  if  extolling  goods  be  within  the  statute,  so  must  depreciating 
them  be  so  also:  the  answer  is  that  if  a  person  were  to  induce  an  owner  to  part  with  his 
property  by  falsely  representing  it  as  of  inferior  value,  the  case  would  clearly  be  within 
the  statute,  if  the  representation  was  made  with  intent  to  defraud.  Suppose  a  veterinary 
sorgeon  represented  that  a  valuable  race-horse  had  a  fatal  disease,  when  he  well  knew 
that  it  bad  not,.and  by  that  means  obtained  it  at  the  price  of  a  useless  horse,  with  intent 
to  defraud  the  owner ;  the  case  would  clearly  be  within  the  statute. 

As  to  the  danger  lo  the  honest  tradesman,  there  is  no  fear  that  a  jury,  generally  con- 
taining several  tradesmen,  will  be  too  ready  to  find  an  intent  to  defraud  in  cases  of  this 
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*6661  '^^  Oxford  street,  and  given  £3  10<.  for  it.     It  was  '''tested,  and  found  to  be 
^  little  better  than  brass }  there  was  a  very  small  portion  of  gold  and  a  little 
silver,  and  the  chain  was  of  the  value  of  I3s.     It  was  held  that  there  was  no  case 
to  go  to  the  jury.(«) 

Upon  an  indictment  for  obtaining  bread,  meat,  and  other  provisions  by  false  pre- 
tences, it  appeared  that  the  prisoner,  wearing  the  dress  of  a  naval  officer,  engaged  a 
lodging  of  the  prosecutrix  at  ten  shillings  per  week,  on  the  13th  of  November;  aod 
on  the  1 7th  the  prisoner  said  he  should  be  likely  to  remain  for  some  time,  and  that 
he  was  paymaster  of  the  Duke  of  Wellington.  The  prisoner  eontinoed  a  lodger  till 
the  25th,  and  then  expressed  a  wish  to  become  a  boarder,  and  an  arrangement  wis 
accordingly  made  that  he  should  become  a  boarder  at  a  guinea  a  week,  and  the 
prosecutrix  supplied  him  with  board,  consisting  of  cooked  meat,  tea,  sugar,  bread, 
butter,  cheese,  and  beer,  for  the  six  days  following ;  but  the  prisoner  did  not  pay 
her  anything  for  the  lodging  or  board ;  and,  upon  a  case  reserved,  after  a  verdict  of 
guilty,  it  was  held  that  the  conviction  was  wrong,  but  the  supply  of  articles,  as  it 
was  said  upon  the  contract  made  by  reason  of  the  false  pretence,  was  too  remotely 
the  result  of  the  false  pretence  in  this  particular  ini^tance^to  become  the  subject  of 
an  indictment  for  obtaining  those  specified  goods  by  false  pretenoes.(/)  So  where 
an  indictment  alleged  that  the  prisoner  pretend^  that  ho  was  a  member  of  the 
naval  service,  and  entitled  to  receive  thirty  shillings  for  a  quarter's  payment  next 
day,  whereby  he  obtained  board  and  lodging  at  fourteen  shillings  a  week,  and  six- 
pence in  money.  The  prisoner  went  to  a  lodging-house,  and  represented  that  he 
was  a  member  of  the  naval  reserve,  and  was  entitled  next  day  to  receive  thirty 
shillings  for  a  quarter's  payment;  believing  this  representation,  the  prosecutor 
agreed  to  let  him  have  board  and  lodgings  at  his  house  for  a  week  at  fourteen 
shillings.  The  prisoner  then  said  he  was  short  of  cash,  and  asked  the  prosecutor  to 
lend  him  sixpence,  which  he  did.  The  prisoner  remained  some  days,  and  it  was 
then  discovered  that  his  statements  were  false.  Hill,  J.,  said  that  this  case  codd 
not  be  distinguished  from  Reg  v.  Gardner  ;(^g)  for  although  the  prisoner  obtained 
money  or  goods  from  the  prosecutor,  he  did  it  by  means  of  a  contract,  and  he  ob- 
tained the  contract  only  by  means  of  the  false  pretences.  It  is  too  remote  to  say 
that  he  obtained  the  money  or  goods  by  false  pretenees.(A) 

The  prisoner  was  indicted  for  pretending  that  a  mattrass  was  stuffed  with  wool. 
The  prisoner  had  agreed  to  make  a  mattrass  to  be  stuffed  with  the  best  wool  at  an 
*f>A71  ^o^^^  price.  It  was  '''delivered  and  paid  for  at  that  price,  but  seventy 
-'  pounds  weight  of  a  very  inferior  material,  called  flock,  had  been  substituted 
for  wool.  Martin,  B.,  had  some  doubt  whether  this  ease  was  anything  more  than 
the  breach  of  warranty ;  but  on  the  authority  of  Reg^  v.  Gou,{hk)  and  Reg,  v. 
Ragg^ii)  the  case  was  left  to  the  jury.(y) 

Where  the  prosecutor,  by  certain  false  representations  made  to  him  by  the  pri- 
soner as  to  his  business,  customers,  and  profits,  was  induced  to  enter  into  partner- 
ship with  the  prisoner,  and  to  advance  £500  as  part  of  the  capital  of  the  oonoem, 
and  the  sessions  directed  the  jury  that,  if  they  believed  the  account  given  by  the 
prosecutor,  they  should  find  the  prisoner  guilty,  and  the  question  was  reserved 
whether  the  conviction  could  be  supported,  the  court  held  that  the  only  point  of 
law  reserved  was  whether,  in  every  possible  and  conceivable  view  of  the  evidence 
by  the  jury,  they  were  bound  to  return  a  verdict  of  guilty  ;(A;^  and  the  court  held 
that  they  were  not ;  for  many  other  questions  ought  to  have  oeen  submitted  to  the 
jury.(/) 

kind,  unless  there  be  plain  and  palpable  evidence  of  fraad,  and  where  that  exists  it  is  the 
interest  of  every  one  that  ihe  offender  sboald  be  convicted. 

(e)  Reg.  V.  Lee,  8  Coz  C.  C.  233,  a.d.  1859.  The  Common  Serjeant,  on  the  authority  of 
Beg.  V.  Br^'an,  supra, 

(/)  Reg.  V.  Gardner,  D.  k  B.  40,  a.d.  1856.  (y)  Supra. 

(A)  Reg.  V,  Bryan,  2  F.  ft  F.  567,  a.d.  1861. 

(hk)  Ante^  p.  655.  (i)  Antty  p.  657. 

(/)  Reg.  V.  Pratt,  B  Cox  C.  C.  334.  The  prisoner  was  acquitted,  or  the  point  wonld 
have  been  reserved. 

fk)  Per  Williams,  J. 

(l)  Reg.  V.  Watson,  D.  ft  B.  348,  a.d.  1857.  As  the  only  question  turned  on  the  dtree* 
tion  to  the  jnry,  it  is  quite  useless  to  set  out  the  facts.    The  marginal  note  is  altogether 
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Upon  an  indictment  for  obtainiDg  a  sovereign  by  false  pretences,  it  appeared  that 
the  defendant,  an  attorney,  had  appeared  before  the  magistrates  as  attorney  for  the 
profleeator,  who  kept  a  honse  for  the  sale  of  beer,  and  who  was  fined  £2  by  the 
magbtrates.  The  defendant  afterwards  called  on  the  wife  of  the  prosecutor,  and 
said  he  had  been  with  a  person  from  Frankwell  to  the  magistrates,  which  person 
had  been  fined  £2  for  a  similar  offence,  and  he  had  prevailed  on  the  magistrates  to 
take  £1  instead  of  £2 ;  and  if  she  could  make  it  convenient  to  give  him  a  sovereign, 
he  would  go  and  do  the  same  for  her.  She  gave  him  a  sovereign.  The  defendant 
had  never  made  any  application  to  either  of  the  magistrates  respecting  any  person 
in  Frankwell,  or  either  of  the  fines,  and  both  the  person  residing  in  Frankwell  and 
the  prosecutor  had  been  obliged  to  pay  their  iull  fines  of  £2  each.  It  was  submitted 
that  this  was  not  a  false  pretence  within  the  statute }  but  a  matter  of  bargain  be- 
tween an  attorney  and  his  client.  But  it  was  held  to  be  a  case  clearly  within  the 
statute,  as  under  the  guise  of  an  attorney  the  money  was  obtained.(m) 

Obtaining  as  a  loan  from  the  drawer  of  a  bill  accepted  by  the  ^prisoner 
part  of  the  amount,  for  the  purpose  of  paying  the  bill,  under  the  false  pre- 
tence that  the  prisoner  was  prepared  with  the  residue  of  the  amount,  is  within  the 
statute,  if  it  be  proved  that  the  prisoner  was  not  so  prepared,  and  did  not  intend  fto 
to  apply  the  money.  The  indictment  stated  that  the  prosecutor  had  drawn  a  bill  of 
exchange  upon  the  prisoner  for  £2638,  which  the  prisoner  had  accepted,  and  that 
when  it  became  due  the  prisoner,  by  falsely  pretending  that  he  was  then  provided 
with  sufficient  funds  to  pay  the  full  amount  of  the  bill,  excepting  £300,  obtained 
the  last-mentioned  sum  from  the  prosecutor ;  and  it  was  proved  that  the  prisoner 
had  accepted  a  bill,  drawn  on  him  by  the  prosecutor  for  £2638,  the  amount  he  then 
owed  to  the  prosecutor ;  the  bill  was  put  into  circulation,  and  when  it  became  due, 
the  prosecutor  became  anxious  about  its  being  duly  taken  up  by  the  prisoner,  and 
applied  to  him  on  the  subject,  asking  him  whether  he  was  prepared  to  pay  it.  The 
prisoner  answered  that  he  was  prepared  with  sufficient  frinds  all  but  £300,  and  that 
he  expected  to  get  the  loan  of  that  sum  from  a  friend.  The  prosecutor  expressed 
his  willingness  to  advance  the  £300  himself,  and  ultimately  did  so;  but  the  pri- 
soner, instead  of  taking  up  the  bill,  applied  the  £300  to  his  own  purposes,  and  suf- 
fered the  bill  to  be  dishonored,  and  the  prosecutor  ultimately  had  to  pay  it.  There 
was  evidence  that  at  the  time  the  prisoner  obtained  the  money  he  was  not  in  pos- 
session of  funds  sufficient  to  make  up  the  balance  between  the  £2638  and  the  £300, 
bat  was  in  insolvent  circumstances.  It  was  objected  that  the  prisoner's  statement, 
that  he  could  take  up  the  bill,  formed  a  mere  mis-statement;  at  the  worst  a  naked 
lie;  and  Rex  v.  Wakdingin)  and  Rex  v.  Codrington{o)  were  cited.  Secondly, 
that  the  statute  did  not  extend  to  cases  where  the  prosecutor  had  only  lent,  not 
parted  with  the  property  of  the  money.  Patteson,  J. :  '*  The  words  of  this  Act  are 
very  large,  and  1  do  not  think  I  can  withdraw  the  ease  from  the  jury.  If  they  are 
satisfied  that  the  prisoner  fraudulently  obtained  the  £300  by  a  deliberate  falsehood, 
arerring  that  he  had  all  the  fnnds  to  take  up  the  bill  except  £300,  when  in  fact  he 
knew  that  he  had  not,  and  meaning  all  the  time  to  apply  the  £300  to  his  own  pur- 

wroDg.  Cockbam,  C.  J.,  said,  "I  am  far  from  eajing  that  where  a  party  is  induced  by 
falae  pretences  to  enter  into  a  partnership,  and  to  advance  money,  the  allegations  being 
altogether  fraadolent  and  false,  or  colorable  merelj,  he  might  not  have  ground  for  main- 
taining an  indictment  for  obtaining  money  by  false  pretences,  or  from  saying  that  he 
might  not  rescind  a  contract  obtained  by  fraud.  But  I  am  clearly  of  opinion  that  if  he 
does  enter  into  the  contract  of  partnership,  and  does  not  rescind  it,  and  advances  money 
as  part  of  the  capital  of  the  concern,  he  has  not  parted  with  his  money  within  the  meaning 
of  the  statute;  because,  being  a  partner,  he  is  still  interested  in  that  money."  Erie,  J., 
tbooght  on  the  evidence  there  had  been  a  real  partnership  assented  to  by  the  prosecutor 
for  some  time,  and  was  not  aware  of  any  case  in  which  it  was  held  that  money  advanced 
to  a  concern  by  a  partner  can  be  treated  as  money  obtained  by  another  partner  by  false 
pretences :  but  he  agreed  that  there  might  be  a  case  of  partnership  obtained  by  fraud, 
and  money  advanced,  where  the  whole  thing  was  a  pretence,  and  the  party  always  in- 
tended to  obtain  and  appropriate  the  money,  where  an  indictment  for  false  pretences 
might  lie. 

(m)  Rex  V.  Asterley,  7  C.  ft  P.  191  (32  £.  G.  L.  R.),  Park,  J.  A.  J. 

(n)  R.  &  M.  G.  C.  R.  504,  mpra,  p.  624. 

(o)  1  C.  ft  P.  661  (12  £.  G.  L.  R.),  wpra^  p.  652. 
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poses  and  not  to  take  up  the  bill,  the  jury  ought  to  ooDviot  the  prisouer.  In  Rex 
T.  Codrington^  it  does  not  appear  that  the  prisoner  did  distinctlj  allege  that  he  had 
a  good  title  to  the  estate  that  he  was  selling.  Then  as  to  the  money  being  advaneed 
by  the  prosecutor  only  as  a  loan,  the  terms  of  the  Act  embrace  every  mode  of  ob- 
taining money  by  false  pretences,  by  loan  as  well  as  by  transfer."(j9) 

Upon  an  indictment  for  obtaining  a  cheek  for  £80  by  false  pretences,  it  appeared 
^r»oQ-.  that  the  prisoner  had  employed  the  prosecutor,  *a  solicitor,  to  prepare  a 
-1  contract  for  building  a  house  and  workshop  upon  land  near  Sheffield.  He 
afterwards  asked  him  for  the  loan  of  JCSO.  He  told  him  the  builder  had  finished 
the  house  and  workshop,  and  that  he  was  diort  of  money  to  pay  for  extras,  and 
that  he  should  have  the  lease  in  a  day  or  two.  Shortly  afterwards  the  prisoner 
brought  a  lease  from  the  governors  of  the  Free  Grammar  School  Estates,  Sheffield, 
to  the  prisoner  of  certain  land,  with  a  plan  in  the  margin,  and  left  it  with  the 
prosecutor,  and  said,  *'  I  have  built  a  very  capital  house  on  the  land,  and  some  work- 
shops, and  it  is  a  very  nice  piece  of  land.  Can  you  lend  me  the  £80  on  it  without 
putting  me  to  the  expense  of  a  formal  mortgage?  They  are  worth  near  £300,  and 
I  hope  you  will  save  me  the  expense  of  a  mortgage."  He  also  said  he  had  to  pay 
the  builder  for  some  extras.  In  consequence  the  prosecutor  agreed  to  let  him  have 
the  money  on  the  deposit  of  the  lease,  and  on  his  executing  an  agreement  to  exe- 
cute a  mortgage  of  the  lease,  and  a  bond  for  £80.  The  prisoner  called  the  next 
day,  and  executed  the  agreement  and  bond ;  after  which  the  prosecutor  gave  hira 
the  check  for  £80.  The  prosecutor  was  induced  to  give  him  the  money  on  the 
representation  that  the  house  and  workshops  were  worth  £300,  and  built  upon  the 
land  in  the  lease.  He  would  not  have  given  him  the  money  unless  he  had  signed  the 
bond  and  agreement  and  deposited  the  lease ;  nor  would  he  have  given  him  the  money 
on  his  bond,  aereement,  and  deposit  of  the  lease,  unless  for  the  false  pretence  that  the 
house  and  workshops  had  been  built  on  the  land.  It  turned  out  that  no  house  or 
workshops  had  been  built  on  the  land  in  the  lease,  but  on  an  adjoining  piece  of 
land  a  house  and  workshop  had  been  built  and  mortgaged  by  the  prisoner  ibr  £250. 
The  land  in  question  could  not  be  found  by  the  description  in  the  lease,  and  was  of 
much  less  value  without  buildings.  It  was  contended  that  the  proximate  cause  of 
obtaining  the  check  was  the  agreement,  the  bond  and  equitable  mortgage,  and  that 
the  false  pretence  was  only  an  antecedent  inducement  to  enter  into  these  contracts ; 
but,  upon  a  case  reserved  after  a  verdict  of  guilty,  it  was  held  that  the  case  could 
not  be  distinguished  from  Rex  v.  AbboUy{q)  and  that  the  conviction  was  right.(r) 

By  reference  to  the  decisions  upon  the  repealed  statutes  it  seems  to  be  clear  that 
the  indictment  upon  the  new  statute  should  state  what  the  false  pretences  are.(«) 
They  should  be  set  out,  in  order  that  the  court  may  see  what  they  are,  and  whether 
they  come  within  the  statute. (f)*     But  it  does  not  appear  to  be  necessary  to  describe 

(p)  Rex  V,  Crossley,  2  M.  k  Rob.  17.  Bat  qu.  the  last  point.  The  correct  distinction 
between  larceny  and  false  pretences  seems  to  be  that  in  the  former  the  property  was  not 
parted  with,  in  the  latter  it  was.  See  the  cases,  an/e,  p.  *2C0,  tt  teq.  But  if  these  ca«es 
show  that  it  woald  not  be  obtaining  by  false  pretences,  still  if  the  jary  foond  that  the 
prisoner  obtained  the  loan  with  intent  to  steal,  that  would  be  larceny,  and  be  might  be 
convicted  of  that  upon  this  indictment.  See  anie^  p.  200.  C.  S.  6.  On  this  note  being 
cited  in  Reg.  v.  Burgon,  infra^  Crompton,  J.,  said,  '*  Where  a  chattel  is  lent,  the  chattel 
does  not  pass ;  but  money  that  is  lent  passes  as  much  in  case  of  a  loan  as  on  a  sale.  There 
was  no  expectation  that  the  same  money  which  was  obtained  would  be  retarned." 

{q)  Ante,  p.  654.  (r)  Reg.  v,  Burgon,  D.  k  B.  11,  a.o.  1856. 

(s)  Rex  V.  Mason,  2  T.  R.  581. 

(()  Fuller's  case,  2  East  P.  G.  c.  18,  s.  13,  p.  837. 

I  See  Lambert  v.  People,  9  Cow.  578.  In  an  indictment  for  obtaining  goods  by  false 
pretences  all  the  false  pretences  relied  on  to  sustain  the  indictment,  and  to  conrict  the 
accused,  must  be  specifically  negatived  ;  but  to  authorize  a  conviction  it  is  not  necessary 
to  prove  all  the  pretences  laid  in  the  indictment  to  be  false,  unless  all  are  material  to  con* 
stitute  the  offence  charged.  Where  one  or  more  of  the  pretences  are  proved  to  be  false, 
and  the  pretence  or  preiences  thus  proved  to  be  false  are  sufBcient/^er  9e  to  constitute  the 
offence,  the  accused  will  be  convicted,  notwithstanding  that  the  public  prosecutor  fails 
in  proving  to  be  false  other  pretences  alleged  in  the  indictment;  such  other  pretences  will 
in  such  case  be  regarded  as  surplusage.  It  \^  not  necessary  to  a  conviction,  that  the  pre* 
tences  proved  to  be  false  should  be  the  sole  and  only  inducement  to  the  credit  or  delivery 


CHAP.  XXXII.  §  II.]  Op  Cheats,  &c.,  by  Falsb  Pretences.  669 

them  more  particularly  than  they  were  showa  or  described  to  the  party  at  the  time; 
and  in  consequence  of  which  he  was  imposed  upon :  and  it  does  not  seem  to  be 
necessary  to  make  any  express  allegation  that  the  facts  set  forth  show  a  false 
pretence  (i*)  In  a  case  upon  the  30  Geo.  2,  c.  24,  where  it  was  assi^ed  for  error 
that  it  was  nowhere  alleged  in  the  indictment  that  the  defendant  *'  did  fahefy  r^c^nn 
pretend/'  the  judgment  *wad  nevertheless  affirmed.  The  indictment  allied  ^ 
in  substance,  that  the  defendant  unlawfully,  knowingly,  and  designedly  pretended 
certain  things,  ^^  by  means  of  which  said  /aise  pretences  he  obtained  the  money ; 
and,  in  the  bubsequent  part  of  the  indictment,  all  the  pretences  were  averred  to 
be  fklse ;  and  the  court  held  this  to  be  sufficient.  And  it  seems  also  to  have  been 
their  opinion,  that  the  indictment  would  have  been  good  if  it  had  only  alleged  that 
the  defendant  obtained  the  money  by  such  and  such  pretences  (stating  them) ;  and 
then  averred  that  those  pretences  were  false.(t;)  But  a  special  averment,  that  the 
pretences,  or  some  of  them,  are  false,  cannot  be  dispensed  with ;  and,  in  a  case  upon 
the  repealed  statute,  where  it  was  omitted,  and  an  exception  taken  on  a  writ  of 
error,  the  judgment  was  reversed.  The  court  considered  the  case  by  analogy  to  the 
necessary  averments  in  an  indictment  for  perjury  framed  under  the  23  Geo.  2,  c. 
11, (tr)  and  were  decidedly  of  opinion  that  where  a  party  was  charged  with  obtaining 
money,  &c.,  by  false  pretences,  and  the  matter  charged  as  the  pretence  contained 
more  than  one  proposition,  the  indictment  ought  to  announce  the  precise  charge  by 
distinct  averments,  and  state  in  what  particular  such  pretences  are  false.  Lord 
£]lenborough,  G.  J.,  said,  "  To  state  merely  the  whole  of  the  false  pretence,  is  to 
state  a  matter  generally  combined  of  some  truth  as  well  as  falsehood.  It  hardly 
ever  happens  that  it  is  unaccompanied  with  some  truth.  Suppose  the  offence, 
instead  of  being  comprised  within  five  or  six  separate  matters  of  pretence,  as  here, 
had  branched  out  into  twenty  or  thirty,  of  which  some  might  be  true,  and  used  only 
as  the  vehicle  of  the  falsity ;  are  we  to  understand  from  this  form  of  charge  that  it 
indicates  the  whole  to  be  false,  and  that  the  defendant  is  to  prepare  to  defend  himself 
against  the.  whole  */  That  would  be  contrary  to  the  plain  sense  of  the  proceeding, 
which  requires  that  the  falsification  should  be  applied  to  the  particular  thing  to  be 
falsified,  and  not  to  the  whole.  And  the  convenience  also  of  mankind  demands, 
and,  in  furtherance  of  that  convenience,  it  is  part  of  the  duty  of  those  who  admin- 
ister justice  to  require  that  the  charge  should  be  specific,  in  order  to  give  notice 
to  the  party  of  what  he  is  to  come  prepared  to  defend ;  and  to  prevent  his  being 
disti-acted  amidst  the  coniiision  of  a  multifarious  and  complicated  transaction,  parts 
of  which  only  are  meant  to  be  impeached  for  falsehood.  The  L^islature  have 
expounded  their  understanding  of  the  matter  in  the  case  of  perjury;  and  I  am  at 
a  loss  to  discover  why  in  reason,  in  justice,  and  in  mercy  to  the  party,  the  charge 
in  this  case  should  not  be  as  distinctly  ascertained  by  proper  averments  that  speci- 
fically draw  his  attention  to  it,  as  in  the  case  of  perjury.''(x)  It  appears  from  this 
case  that  it  is  not  necessary  that  the  whole  of  what  is  stated  in  order  to  obtain  the 
property  should  be  false ;  it  is  sufficient  if  part  is  false }  provided  that  part  has  « 
material  effect  in  inducing  the  party  defrauded  to  give  up  his  property.(^) 

In  a  case  which  has  baen  previously  mentioned,  on  another  point,(«)  an  rui^tj-i 
objection  was   taken   that  the   pretence   was   not  stated   *with   sufficient  *- 
ci-rtainty^  inasmuch  as  a  wager  therein  mentioned  was  stated  only  to  have  been  made 
'*  with  a  colonel  in  the  army,  then*  at  Bath,''  without  setting  forth  the  colonel's 
nume.(a)     But  the  objection  was  overruled;  and  Lord  Kenyon,  C.  J.,  said,  that  the 

(u)  2  East  P.  C.  c.  IS,  s.  13;  p.  837.  838;  Terrey'8  case,  Cro.  Car.  564. 

(v)  Rex  V.  Airey,  2  East  R.  30,  ante^  p.  637.  {w\  Post,  Chap,  on  Perjury, 

\z)  Rex  V.  Perr'ott,  2  M.  &  S.  379,  386.  (y)  And  see  Rex  v.  WiM^pott^  p.  680. 

(2)  Rex  V,  Younjf,  ante^  p.  620,  et  aeg. 

[a)  See  the  abstract  of  the  indictment,  anU^  p.  620. 


of  the  property.;  it  is  enou|fh  if  they  had  so  material  an  effect  in  procuring^  the  credit  or 
indaciiig  a  delivery  of  the  property  that  without  their  influence  upon  the  mind  of  the 
party  defrauded,  he  would  not  have  given  the  credit  or  parted  with  the  property :  People 
17.  HayncH,  11  Wend.  557.  An  indictment  for  obtaining  goods  by  false  pretences  must 
charge  the  falsity  of  the  pretences  by  special  averment:  Amos  v.  State,  10  Humph.  117. 
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charge  was  sufficiently  certain  to  enable  the  defendants  to  know  what  they  were 
called  upon  to  answer  for;  and  that  perhaps  the  colonel's  name  with  whom  the  wager 
was  stated  to  have  been  made  was  not  mentioned;  in  which  case  he  could  not  have 
been  described  with  greater  accuracy.  And  further,  that  if  such  a  wager  had  been 
actually  depending,  it  was  competent  to  the  defendants  to  have  proved  it  in  their 
defence.' 

A  count  alleged  that  Henshaw  and  Clark  did  falsely  pretend  to  H.  Pond,  who 
lived  at  one  Madame  Temple's,  and  act«d  as  her  representative,  that  Clark  had  come 
down  from  London  to  the  residence  of  Henshaw,  and  that  H.  Pond  was  to  give  him 
lOs.j  and  that  the  said  Madame  Temple  was  going  to  allow  Clark  10s.  a  week  for  the 
benefit  of  his  health.  By  means,  &c.,  the  prisoners  did  attempt,  &c.  Madame  Tem- 
ple had  a  shop  in  London  and  another  at  Brighton,  and  the  prisoners  went  to  the 
shop  at.  Brighton,  and  saw  H.  Pond,  who  kept  the  accounts  of  Madame  Temple 
there,  and  who  proved  that  Henshaw  in  the  hearing  of  Clark  said  that  Clark  had 
come  down  from  London,  and  had  been  in  Brompton  Hospital  with  a  bad  leg,  and 
had  seen  Madame  Temple  in  London,  who  had  said  that  she  (Pond)  was  to  give 
Clark  10«.  a  week  while  he  was  in  Brighton  for  the  benefit  of  his  health.  She 
refused  to  do  so.  And,  upon  a  case  reserved,  it  was  held  that  the  indictment  did 
not  sufficiently  all^e  any  pretence  of  an  existing  fiict.(cr^;  The  court  seem  to  have 
thought  that,  if  the  indictment  had  alleged  that  Pond  was  to  give  the  money  on 
account  of  Madame  Temple,  it  would  have  been  good.  In  these  sort  of  cases  there 
ought  to  be  an  averment  that  the  prisoner  was  authorized  by  the  party  to  ask  for 
and  to  receive  the  money. 

It  is  sufficient  to  state  the  effect  of  the  pretence  correctly,  and  the  very  words  used 
need  not  be  stated.  The  indictment  alleged  that  the  prisoner  did  falsely  pretend 
that  he  was  the  servant  of  one  T.  Groves,  of  Gloucester,  butcher,  and  that  he  was 
sent  by  the  said  Groves  to  look  at  two  heifers,  the  property  of  the  prosecutor,  for 
the  said  Groves,  and  that  he  was  sent  by  the  said  Groves  to  buy  the  said  heifeis  of 
the  prosecutor  for  the  said  Groves,  and  that  the  said  Groves  would  buy  the  said 
heifers  for  the  sum  of  £23  lOs.,  and  that  the  said  Groves  would  pay  the -prosecutor 
the  sum  of  £23  lOs.  for  the  said  heifers,  and  that  the  said  Groves  would  be  over  on 
the  next  Thursday,  and  would  pay  the  prosecutor  for  the  said  heifers  on  that  day. 
The  evidence  was,  that  the  prisoner  said  he  came  from  Groves,  &c.,  and  that  either 
Groves  or  himself  would  be  over  the  following  Thursday ;  and  it  was  submitted  that 
the  indictment  was  supported ;  first,  it  was  sufficient  to  state  the  effect  of  the  pretence 
correctly,  and  that  the  allegation  that  the  prisoner  was  sent  by  Groves  was  supported 
by  proving  that  he  said  ''  he  came  from  Groves."  Secondly,  that  the  alternative 
that  the  prisoner  would  himself  come  was  a  mere  naked  lie,  on  which  no  indictment 
oould  be  supported,  and,  therefore,  it  was  unnecessary  to  state  it  in  the  indictment ; 
and  Littledale,  J.,  held  that  the  evidence  was  sufficient  to  support  the  indictment; 
and  the  prisoner  was  convicted.(&) 

The  second  count  of  an  indictment  alleged  that  the  defendant,  intending  to  cheat 
J.  Wood,  on,  &c.,  at,  &c.,  unlawfully,  knowingly,  and  designedly  did  falsely  pretend 
to  the  said  J.  Wood  that  he,  the  defendant,  then  was  a  captain  in  Her  Majesty's 
fifth  regiment  of  Dragoon  Guards ;  by  means  of  which  said  falso  pretence  the  de- 

iaa)  Reg.  v.  Hensbaw,  L.  ft  C.  444. 
b)  Rex  V.  John  Scott,  Hereford  Spr.  Ass.  1832,  MSS.,  G.  S.  G.,  cited  in  Rex  v,  Parker, 
ante^  p.  640. 

1  When  a  signature  to  a  note  has  been  obtained  by  false  pretences,  and  the  party  de- 
frauded has  been  obliged  to  pay  the  note,  the  indictment  may  charge  the  sum  paid  to 
have  been  obtained  by  false  pretences,  without  setting  forth  the  obtaining  of  the  signa- 
ture:  People  V.  Herrick,  13  Wend.  87.  An  indictment  for  false  pretences  need  not  state 
all  the  property  which  the  defendant  obtained  by  the  false  pretences  set  forth :  People  «. 
Parish,  4  Denio  153.  The  offence  of  cheating  by  false  pretences  is,  in  judgment  of  law, 
committed  when  the  false  pretences  are  successfully  used,  and  when  the  money  or  pro- 
perty is  obtained,  although  the  fraud  originated  and  was  contrived  elsewhere:  People  v. 
Adams,  3  Denio  190.  An  allegation  in  an  indictment  that  the  defendant  obtained  goods 
of  A.,  B.  and  C,  partners  in  trade,  by  false  pretences  made  to  them,  is  supported  by  proof 
that  the  defendant  made  the  alleged  false  pretences  to  a  clerk  or  salesman :  Gomm.  9. 
Barley,  7  Mete.  462. 
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fendant  did  then  obtain  from  the  Baid  J.  Wood  a  certain  yalaable  security,  to  wit, 
an  order  for  the  payment  of  the  sum  of  £500  of  lawful  money,  of  the  value  of  £500, 
the  property  of  the  said  J.  Wood,  with  intent  to  cheat  and  defraud  him  of  the  same ; 
whereas  in  truth  and  in  fact  the  defendant  was  not  at  the  time  of  making  such 
false  pretence  a  captain  in  her  said  Majesty^s  said  re^ment  ;(c)  and  it  was  objected 
upon  error  after  judgment,  1st,  that  the  count  was  bad  for  not  showing  that  the 
alleged  false  pretence  was  made  with  intent  to  obtain  the  security ;  but  the  Court  of 
Queen's  Bench  held  that  the  count  was  not  bad  for  omitting  such  allegation.  2dly, 
that  the  count  ought  to  *hAve  shown  how  the  false  pretence  was  calculated  rmnjo 
to  effect  the  obtaining  of  the  order  ]  but  the  court  held  that  this  was  matter  *- 
to  be  shown  by  the  evidence,  and  need  not  be  shown  by  the  indictment.  3dly,  that 
it  ought  to  have  been  shown  that  in  fact  the  particular  pretence  did  induce  the 
party  defrauded  to  part  with  the  order ;  but  the  court  held  that  it  could  not  be 
necessary  to  state  that  there  was  no  pretence  besides  that  charged.  Had  the  de- 
fendant shown  that  there  was  any  other  which  caused  the  giving  of  the  order,  he 
must  have  been  acquitted.  4thly,  that  the  falsehood  of  the  pretence  was  not  pro- 
perly made  to  appear.  The  pretence  was  that  the  defendant  ^^  then,"  that  is  to  say, 
on  the  day  and  year  aforesaid,  was  a  captain ;  the  subsequent  allegation  is  that  he 
was  not  so  *'  at  the  time  of  making  the  false  pretence."  Now  he  might  have  been 
a  captain  at  the  early  part  of  the  day,  and  ceased  to  be  so  before  he  made  the  sup- 
posed  false  pretence ;  but  the  court  held  that  the  averment  was  sufficient.  And, 
lastly,  that  the  count  ought  to  have  alleged  that  the  security  was  unsatisfied ;  but  the 
court  held  that  afler  verdict  the  indictment  was  sufficient,  under  the  7  Geo.  4,  c.  64, 
8.  21,  as  it  followed  the  words  of  the  7  &  8  Geo.  4,  c.  29,  s.  53.(^0 

Where  an  indictment  alleged  that  the  prisoner  pretended  that  a  certain  paper  pro- 
duced by  him  was  a  good  and  valid  promissory  note  for  the  payment  of  five  pounds ; 
bat  did  not  set  ouc  the  instrument,  which  was  a  Bank  of  Elegance  note ;  upon  a  case 
reserved  it  was  contended  that  the  instrument  should  have  been  set  out  in  the  indict- 
ment. There  is  no  averment  even  of  the  purport  of  the  paper.  Wilde,  C.  J. :  *'  We 
are  of  opinion  that  the  objections  are  insufficient  With  r^ard  to  the  record,  it  can 
only  be  necessary  to  set  out  the  instrument  where  the  court  could  derive  assistance 
from  seeing  a  copy  of  it  on  the  record ;  as  where  the  case  turns  on  the  nature  and 
character  of  the  instrument  as  distinguished  from  its  quality  of  good  or  bad.  The 
cases  seem  to  show  that  this  is  the  true  criterion."  Alderson,  B. :  ^'  It  is  not  necee» 
sary  to  set  out  instruments  of  any  kind  in  an  indictment,  except  where  it  is  material 
for  the  court  to  see  that  the  thing  described  is  described  rightly.  But  here  the 
charge  is  a  false  pretence.  It  is  needless  to  set  out  instruments  which  are  not  in  any 
way  affected  by  the  terms  applied  to  them  in  the  indictmettt.*'(«) 

A  count  stated  that  A.  Brown  agreed  with  G.  Wilson  and  J.  Benson,  in  consid- 
eration that  A.  Brown  would  receive  divers  iron  rails,  chairs,  &c.,  from  S.  Atkins, 
the  agent  of  a  railway  company,  and  convey  them  from  St.  Mary's  to  K.,  that  G. 
Wilson  and  J.  Benson %ould  pay  A.  Brown  a  certain  sum  for  the  carriage  of  the 
said  rails,  &c.  That  it  was  the  duty  of  S.  Atkins  whenever  he  delivered  any  such 
raik,  &.C.,  tcuA.  Brown,  to  give  to  A.  Brown  certain  tickets  signed  by  S.  Atkins,  and 
containing  the  amount  of  rails,  &c.,  delivered,  and  the  place  to  which  they  were  to 
be  conveyed.  That  when  A.  Brown  received  such  tickets  he,  after  the  carriage  of 
the  said  rails,  &c.,  gave  such  tickets  to  J.  Brunt,  as  the  agent  of  G.  Wilson  and  J. 
Benson  in  that  behalf;  and  that  it  then  became  the  duty  of  G.  Wilson  and  J.  Ben- 
son to  pay  *A.  Brown  for  the  said  carriage  on  the  said  snoods  in  the  said  r^cr^yq 
tickets  mentioned.  That  the  prisoners,  A.  Brown  and  J.  Brown,  well  knowing  ^ 
the  premises,  fiUsely  pretended  to  J.  Brunt,  as  such  agent  as  aforesaid,  that  A.  Brown 
had  received  certain  iron  rails  and  chairs  from  8.  Atkins,  and  that  S.  Atkins  had 
given  to  A.  Brown  certain  tickets  as  aforesaid  signed  by  S.  Atkins,  containing  the 
amount  of  the  said  goods  so  delivered  by  S.  Atkins  to  A.  Brown,  and  the  place  to 
which  the  said  goods  were  to  be  conveyed,  and  that  A.  Brown  had  conveyed  the 
same  from  St.  Mary's  to  K.     By  means  of  which  said  false  pretences  the  prisoners 

(e)  The  indictment  added  that  the  prisoner  knew  he  was  not  a  captain. 
(d)  Hamilton  v.  The  Qaeen,  9  Q.  B.  271  (58  E.  C.  L.  R.). 
\e)  Reg.  V.  Coulson,  1  Den.  C.  C.  592. 
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obtained  from  G.  Wilson  and  J.  Benson  *^  a  certain  large  snm  of  money,  to  wit,  the 
sum  of  £90.''  It  was  urged  in  arrest  of  judgment  that  the  count  made  the  agree- 
ment material,  and  that  only  A.  Brown  was  entitled  to  receive  the  money ;  bat  it 
was  held  that  two  persons  might  receive  the  money.  Secondly,  that  the  words 
^^  the  same''  n  ferred  to  tickets ;  but  it  was  held  that  the  fair  construction  was  that 
"  the  same"  referred  to  goods.  Thirdly,  that  the  pretence  must  be  made  to  the 
same  person  from  whom  the  money  was  obtained,  and  that  that  must  appear  bj  the 
indictment;  but  it  was  held  that  there  was  nothing  in  the  Act  which  made  it  neces- 
sary that  the  pretence  should  be  made  to  the  same  person  as  the  money  was  obtained 
from }  and  when  it  was  said  that  *'  by  means  of  the  said  false  pretences"  tlie  moDey 
was  obtained,  that  was  a  question  of  evidence ;  and  if  there  were  any  meana  to 
show  that  the  pretence  to  A.  operated  on  the  mind  of  B.,  it  might  be  shown  in 
evidence.  Fourthly,  that  the  tickets,  being  written  documents,  ought  to  have  been 
set  out;  but  it  was  held  that  the  tickets  need  not  be  set  out  in  haec  verha,{/) 

Tbe  prisoner  was  indicted  for  an  attempt  to  obtain  money  by  false  pretences.    He 
had  insured  his  house  and  furniture,  and  a  fire  had  happened,  and  a  person  from  the 
insurance  office  called  on  the  prisoner,  who  delivered  to  him  an  inventory  of  the  goods, 
which  he  said  had  been  burnt  by  the  fire.     Some  of  the  goods  mentioned  in  the 
inventory  were  afterwards  discovered.     The  indictment  did  not  allege  any  contract, 
under  which  the  prisoner  could  make  any  claim.     The  indictment  charged  the 
prisoner  with  having  delivered  a  false  inventory ;  but  did  not  state  wherein  ife  was 
untrue.     The  indictment  alleged  that  the  prisoner  niade  a  claim,  but  no  claim  was 
proved  beyond  the  delivering  of  the  inventory.  '  It  was  contended  that  the  indict- 
ment ought  to  have  alleged  a  contract,  which  entitled  the  prisoner  to  make  the 
claim.     Secondly,  it  was  not  alleged  that  any  claim  was  made  for  the  loss  sustained: 
a  mere  false  pretence,  unaccompanied  by  any  claim,  was  no  offence.     Thirdly,  the 
indictment  ought  to  have  specified  the  particulars  in  the  inventory  which  were  false. 
Piatt,  B.,  having  considered  the  points,  said  there  was  so  much  in  them  that  he 
should  not  give  judgment,  but  would  consult  the  judges.(^) 
'I' 874-1       *^^^  count  alleged  that  the  prisoner  falsely  pretended  that  he,  haviog 
J  executed  for  Spencer  and  Egberts  a  certain  quantity  of  work,  there  was  then 
due  and  payable  to  him  from  Spencer  and  Roberts  for  and  on  account  of  the  said 
quantity  of  work  a  certain  sum  of  money  (to  wit),  the  sum  of  six  shillings,  being 
parcel  of  a  larger  sum  (to  wit),  the  sum  of  IBs.  7d,  claimed  by  him  for  the  said 
quantity  of  work.     In  other  counts  it  was  alleged  that  the  prisoner  falsely  pretended 
that  there  was  due  and  owing  to  him  from  Spencer  and  Roberts  the  whple  amount 
of  a  certain  sum  of  money  (to  wit),  the  sum  of  nineteen  shillings  (different  sums 
were  inserted  in  the  several  counts),  for  and  on  account  of  a  certain  quantity  of 
work  executed  by  him  for  Spencer  and  Roberta;  whereas  the  whole  amount  was  not 
due  and  owing;  and,  upon  a  case  reserved  after  a  verdict  of  guilty,  it  was  held  that 
the  indictment  was  bad.     Considering  each  of  these  allegations  as  an  allegation 
merely  that  so  much  was  ''due  and  owing,"  it  might  involve  many  questions  both  of 
law  and  fact.     It  might  involve  the  price  to  be  paid,  the^alue  of  the  work,  the 
credit  to  be  given,  and  the  terms  of  payment.     An  indictment  for  false  pretences 
must  disclose  a  fulse  pretence  of  an  existing  fact.     Here  there  was  merely  a  fraudu- 
lent claim  in  respect  of  a  qitantum  meruif  of  the  prisoner's  work  and  labor,  and 
the  indictment  would  be  supported  by  evidence  that  the  prisoner  made  a  false  esti- 
mate of  the  value  of  his  work.     The  fabe  pretence  consisted  of  nothing  more  than 
what  might  be  matter  of  opinion,  and  this  indictment  might  be  supported  by  evidence 
of  a  mere  wrongful  overcharge,  or  a  misrepresentation  of  a  matter  of  law.    The 
fulse  statement  that  money  is  due  and  owing  does  not  necessarily  involve  a  false 
pretence  of  an  existing  fact. (A) 

(/)  Reg.  V.  Brown,  2  Cox  C  C.  348,  Patteson,  J.,  after  consnltinfif  Coleridge,  J.  It  was 
also  objected  that  the  money  was  not  sufficiently  described  ;  but  it  was  held  that  tt  was. 
See  now  the  14  &  15  Vict.  c.  100,  s.  18,  anU,  p.  321.  The  third  ruling  in  this  case  was 
recognized  by  Williams,  J.,  in  Reg.  v.  Butcher,  Bell  C.  C.  6. 

iff)  R«g-  ^  Waklcy,  2  Cox  G.  C  484.  It  does  not  appear  what  became  of  the  case,  and 
the  report  is  very  unsatisfactory. 

(h)  Reg.  V.  Gates,  Dears.  C.  C.  459.    This  decision  seems  to  be  wrong.     In  an  indict- 
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Ad  indictment  for  obtaining  goods  by  fake  pretences  most  formerly  have  stated 
them  to  be  tbe  property  of  some  person,  and  it  was  not  sufficient  to  state  that  they 
were  obtained  from  a  person  with  intent  to  defraud  that  person  of  thesame.(t) 
And  "^if  such  an  indictment  omitted  to  state  to  whom  the  goods  belonged,  it  r^ep^c 
was  bad  upon  error,  and  the  7  Geo.  4,  c.  64,  s  21,(y)  did  not  cure  the  ^ 
defect.(A;) 

Where  the  first  count  of  an  indictment  chained  that  the  prisoner  did  falsely  pre- 
tend to  J.  Lovelock  that  he  was  sent  by  W.  P.  for  an  order  to  go  to  .Bracey's 
(meaning  J.  Braoey,  a  shoe  factor)  for  a  pair  of  high  shoes ;  by  means  of  which 
false  pretence  he  unlawfully  obtained  from  the  said  J.  Bracey  one  pair  of  shoes  of 
the  goods  and  chattels  of  the  said  J.  Bracey^  with  intent  to  cheat  the  said  <7.  Love- 
lock of  the  price  and  value  of  the  said  shoes,  to  wit;  of  the  sum  of  nine  shillings 
of  the  moneys  of  the  said  J.  Lovelock ;  and  the  second  count  charged  that  the  pri- 
soner did  falsely  pretend  to  the  said  J.  Lovelock  that  W.  P.  had  said  that  the  said 
J.  Lovelock  was  to  give  him  an  order  to  go  to  Bracey 's  for  a  pair  of  high  shoes;  by 
means  of  which  false  pretence  he  unlawfully  obtained  from  the  said  J.  Bracey,  in 
the  name  of  the  said  J.  Lovelock,  one  pair  of  shoes,  of  the  goods  and  chattels  of 
the  said  J.  Bracey,  with  intent  to  cheat  the  said  J  Lovelock  of  the  same ;  the  pri- 
soner having  pleaded  guilty,  judgment  was  arrested,  on  the  grmnd  that  neither 
count  charged  an  offence  within  the  7  &  8  Geo.  4,  c.  29,  s.  53.(Q 

A  count  stated  that  the  prisoner  unlawfully  pretended  to  H.  G.  H.  that  he  in- 
tended to  marry  her  on  the  8th  of  February,  and  that  he  had  purchased  a  suit  of 
clothes  for  the  wedding,  for  which  he  wanted  the  sum  of  £4  to  pay  for  the  same ) 
whereas  the  prisoner  did  not  intend  to  marry  H.  G.  H.,  nor  did  he  ever  purchase 
a  suit  of  clothes  for  the  said  wedding.  The  prisoner  had  paid  his  addresses  to  H. 
6.  H.,  and  the  banns  had  been  published  with  his  sanction.  Afler  the  first  publi- 
cation the  prisoner  met  I^.  G.  H.  at  a  draper's  shop,  by  appointment,  in  order  that 
he  might  there  buy  a  suit  of  clothes  for  the  wedding.  He  accordingly  bought  a 
suit  of  clothes  for  £4,  and  asked  her  for  £4  to  enable  him  to  pay  for  them,  and  she 
gave  him  £4  for  that  purpose.     The  jury  found  the  prisoner  guilty;  but  Rolfe,  B., 

meat  for  this  offence  the  pretence  may  either  be  laid  in  tbe  terms  actually  used,  or  in 
what  are  substantially  tbe  same;  and  consequently  it  is  uncertain,  on  the  face  of  the  in- 
dictment, which  course  is  adopted.  The  first  fallacy  that  runs  through  the  judgment  is 
the  assumption  that  the  indictment  does  not  state  the  pretence  that  was  actually  used; 
DO  one  can  doubt  that  if  a  person,  having  done  a  certain  quantity  of  work,  writes  a  letter, 
and  says  that  a  pound  is  due  and  owing  for  that  work,  knowing  that  5«.  alone  is  due,  with 
intent  to  defraud  his  employer,  that  is  an  oifence  w^ithin  the  Act,  and  an  indictment  using 
the  very  terms  of  the  letter  would  clearly  be  good :  and  that  was  substantially  this  case  ; 
for  tbe  prisoner  obtained  the  money  by  altering  the  sum  in  an  account  into  a  larger  one, 
and  presenting  the  account  so  altered  to  his  employers.  Another  fallacy  was  the  con- 
sidering the  pretence  apart  from  its  being  false  and  made  with  intent  to  defraud.  The 
case  was  clearly  put  on  its  right  ground  by  Maule,  J.  (who  seems  to  have  left  the  court 
before  judgment  was  given) :  '*  The  allegation  in  the  indictment  being  in  effect  that  the 
prisoner  made  a  statement  that  a  debt  was  due  and  owing  to  him,  knowing  that  statement 
to  be  false,  and  for  the  purpose  of  effecting  a  fraud,  it  excludes  the  idea  of  a  disputed 
account,  or  that  what  is  due  and  owing  is  a  conclnsiou  of  law,  and  amounts  to  a  false 
statement  that  a  debt  was  existing."  Lastly,  another  fallacy  was  that  the  allegation  was 
treated  like  an  allegation  in  a  count  for  work  and  labor,  instead  of  being  the  statement 
of  a  false  pretence.  If  a  man  alters  an  account  which  shows  5«.  to  be  due  to  him,  and 
makes  it  £I  5t.,  and  then  presents  it,  and  obtains  the  money,  is  not  this  a  pretence  that 
tbe  latter  sum  is  dne  and  owing  to  him  ?  and  how  can  an  indictment  more  correctly  state 
the  pretence  than  that  he  pretended  that  that  sum  was  due  and  owing  to  him  ?  The  court 
doubted  the  validity  of  the  indictment  in  Reg.  v.  Woolley,  I  Den.  G.  G.  559,  ante,  p.  623, 
on  the  same  grounds  as  they  decided  this  case. 

(t)  Keg.  V,  Norton,  8  C.  &  P.  196  (34  B.  C.  L.  R.),  Alderson,  B.,  Williams  and  Colt- 
mao,  Js. 

(j)  Ante,  p.  327. 

\k)  Rex  V.  Martin,  8  A.  &  E.  481  (35  E.  G.  L.  R.) ;  Sill  v.  Reg.,  1  E.  &  B.  553  (72  E.  G.  L. 
R.) ;  Reg  v.  Bullock,  Dears.  G.  G.  653. 

[l)  Reg.  17.  Tully,  9  G.  &  P.  227  (38  E.  G.  L.  R.),  Gurney,  B.,  after  consulting  Patteson, 
J.  In  Reg.  o.  Brown,  2  Gox  G.  G.  348,  Patteson,  J.,  said,  "  Tally's  case  was  a  peculiar 
one,  and  I  am  not  quite  sure  that  that  case  could  be  supported  if  carried  into  a  court  of 


error." 
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doubted  whether  the  pretence  stated  was  one  on  which  a  conviction  could  take 
place ;  and,  upon  a  case  reserved,  the  judges  held  the  conviction  wrong.(m) 

Where  an  iodictment  alleged  that  Pawson  was  possessed  of  a  mare,  and  Hender- 
son of  a  horse,  and  that  Henderson  and  Barlow  ^^  unlawfully  and  fraudulently  did 
falsely  pretend  to  Pawson  that  Harlow  was  then  and  there  possessed  of  a  certain  sum 
of  money,  to  wit,  the  sum  of  £12/'  and  that  if  Pawson  would  exchange  the  said 
mare  for  the  said  horse,  Barlow  was  willing  to  purchase  the  said  horse  of  Pawson, 
and  then  and  there  to  pay  Pawson  the  sum  of  £12 ;  whereas  Barlow  was  not  then 
possessed  of  the  said  sum  of  £12 :  the  prisoners  pleaded  euUre/oiit  acquit,  to  which 
*()7(^1  ^^^^  ^^  ^  demurrer ;  and,  on  a  case  reserved,  it  was  h^d  that  the  ^indict- 
^  ment  was  bad,  because  it  did  not  allege  that  the  prisoners  knew  that  Barlow 
had  not  the  money*(n) 

The  indictment  alleged  that  the  prisoner  "  unlawfully  did  falsely  pretend  to  C.  S. 
that  a  paper  writing,  which  was  as  follows : — 

"  Folio  "  London  Friendly  Union, 

"  15,610.  71,  LeadenhaU  Street. 

'^  Established  for  the  encouragement  of  trade,  and  to  give  employment  to  indus- 
trious artisans. 

**  Received  of  Two  Shillings  and  Sixpence,  the  December 

Quarter's  subscription  to  this  Institution. 
_^842  "  Treasurer,  W.  J.  Thubnell. 

*'£0  2^" 


was  a  good  £5  Ledbury  bank  note.  There  were  other  similar  counts,  but  it  was 
not  alleged  in  any  of  them  that  the  prisoner  knew  that  the  paper  writing  was  not  a 
£5  note.  It  was  objected,  on  the  authority  of  Reg.  v.  IIend&rs(m(o),  that  this  io- 
dictment was  bad,  as  it  did  not  allege  that  the  prisoner  knew  that  the  paper  was 
not  what  he  alleged  it  to  be;  and  Wightman,  J.,  after  taking  time  to  consider,  held 
that  the  indictment  was  bad.  The  jury  might  find  the  prisoner  guilty  on  this  in- 
dictment, although  it  was  not  proved  that  he  knew  that  the  instrument  was  not  such 
as  he  stated  it  to  be ;  and  as  the  prosecutor  was  deceived  by  the  instrument,  so  might 
the  prisoner  have  been ;  and  the  defect  was  not  aided  by  the  statement  of  the 
intent.(j)) 

But  where  an  indictment  alleged  that  the  defendant  "  unlavrfully  did  falsely  pre- 
tend to  H.  H.,  that  he  the  defendant  had  caused  a  writ  of  right  to  be  issued  at  the 
suit  of  M.  W.,  &c.,  ^^  By  means  of  which  false  pretences  the  defendant  did  unlaw- 
fully obtain  from  H.  H.  £1,'*  with  intent,  &c.,  and  the  defendant  was  found  guilty, 
the  Court  of  Queen's  Bench  held  that,  as  the  indictment  used  the  words  of  the 
statute,  it  was  sufficient,  after  verdict,  under  the  7  Geo.  4,  c.  64,  s.  2\,(q) 

It  has  been  held  that  if  the  indictment  state  that  the  prisoner  /eloniousfy  pre- 
t^mded,  it  is  bad.  The  indictment  alleged  that  the  prisoner  "  unlawfully,  know- 
ingly, and  designedly  did  feloniously  pretend  ;''  and  Law,  R.,  thought  that  the  in- 
dictment was  bad,  and  after  consulting  Bosanquet  and  Taunton,  Js.,  stated  they 
were  of  the  same  opinion,  and  the  prisoner  was  therefore  acquitted.(r) 

(m)  R<g.  V.  Johnston,  2  M.  0.  C.  R.  254. 

(n)  Reg.  V.  Henderson,  2  M.  C.  C.  192 ;  G.  &  M.  328  (41  E.  C.  L.  R.).  This  case  was 
only  argued  for  the  prisoners.  As  to  the  plea  of  autrefoit  acquit  in  this  case,  see  anU, 
p.  55. 

(o)  Supra.  (p)  Reg.  v,  Phillpotts,  1  0.  &  K.  112  (47  E.  C.  L.  R.). 

iq)  Reg.  V.  Bowen,  13  Q.  B.  790  (66  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  obseryed  that  Reg. 
V.  Henderson,  mpra^  note  (n),  was  not  fullj  argued,  and  that  no  reference  was  made  to  the 
30  Geo.  2,  c.  24.  s.  1,  which  contained  the  words  "knowingly  and  designedly.'*  In  Reg. 
V.  Gruby,  1  Cox  0.  G.  249,  it  was  held  that  an  indictment  alleging  that  the  prisoner  "  an- 
lawfully  did  falsely  pretend  "  that  a  document  was  a  lease  for  nine  years,  was  sufficient 
(after  plea),  without  any  allegation  of  knowledge  that  the  pretence  was  false.  Reg.  v. 
Henderson  was  there  distinguished  as  not  having  the  word  *'  unlawfully"  in  the  indict- 
ment; but  this  was  a  mistake,  as  that  word  is  in  2  M.  G.  G.  192. 

(r)  Rex  V.  Walker,  6  G.  ft  P.  657  (25  B.  0.  L.  R.) ;  but  see  Rex  v.  Garradice,  R.  k  R.  205, 
ante,  p.  378,  where  an  indictment  for  taking  fish  alleged  them  to  have  been  *^  feloniously  " 
taken,  and  the  judges  thought  that  did  not  vitiate  the  indictment.     G.  S.  G. 
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An  iodictment  for  false  pretences  alleged  that  the  prisoner  obtained  a  check  for 
the  sam  of  £14  6«.  Sdf.  of  the  moneys  of  *W.  Willis,  and  it  was  objected  r^^/jfr 
that  the  indictment  did  not  show  to  whom  the  check  belonged,  and  that  the  '- 
check  was  not  money ;  but,  upon  a  case  reserved,  it  was  held  that  the  indictment 
was  good,  as  the  words  *'of  the  moneys"  might  be  rejected  as  surplusage. (j() 

It  has  been  held  that  several  defendants  might  be  charged  jointly  in  the  same  in- 
dictment, if  they  were  all  acting  in  concert  together,  and  taking  part  in  the  same 
tmnsacdoD.(^)^  And  it  was  holden  also  to  be  no  objection  in  arrest  of  judgment, 
that  the  indictment  contained  several  charges  of  the  same  nature  in  the  different 
counts,  Lord  Kenyon,  G.  J.,  said,  ^'This  objection  would  be  well  founded  if  the 
legal  judgment  on  each  count  was  different ;  it  would  be  like  a  misjoinder  in  civil 
actions.  But,  in  this  case,  the  judgment  on  all  the  counts  is  precisely  the  same ;  a 
misdemeanor  is  charged  in  each.  Most  probably  the  charges  were  meant  to  meet 
the  same  facts;  but,  if  it  were  not  so,  I  think  they  may  be  joined  in  the  same  in- 
dictment.**(u) 

Where  the  goods  were  obtained  by  a  forged  instrument,  which  fell  within  the 
class  of  instruments,  the  forging  of  which  was  made  felony  by  statute,  the  indict- 
ment must  formerly  have  been  for  forging  the  instrument,  as  the  misdemeanor  was 
merged  in  the  felony.(t>)  But  if  the  offence  were  now  to  turn  out  to  be  felony,  the 
prisoner  might  be  convicted,  unless  the  court  were  to  discharge  the  jury,  and  direct 
the  prisoner  to  be  indicted  for  felony,  under  the  14  &  15  Vict.  c.  100,  s.  12,(w) 

Where  the  prisoner,  a  servant  of  Mr.  Warman,  applied  to  Bendon's  wife  for  pay- 
ment of  a  debt  of  seventeen  shillings  due  to  Warman  :  she  refused,  unless  she  had 
Warman's  receipt,  and  the  prisoner  went  away  and  returned  with  the  following 
document,  upon  which  she  paid  the  money : — 

Received  from 

Mr.  Bendon,  due  to 

Mr.  Warman,  17*.  Od. 

Settelled. 

Six  judges  thought  the  document  was  a  forged  receipt ;  but  five  judges  thought  it 
did  not  purport  to  be  the  receipt  of  Warman,  and  therefore  was  no  forgery,  as  if  it 
was  to  be  taken  the  receipt  of  the  prisoner,  it  was  no  forgery ;  and  that  the  offence 
of  the  prisoner  was  the  obtaining  money  under  false  pretences. (cc)  Wherever  an 
instrument  is  of  such  an  ambiguous  character,  it  is  prudent,  since  the  14  &  15 
Yict.  c.  100,  s.  12,  to  indict  for  obtaining  money  by  false  pretences,  because  then 
the  prisoner  *may  either  be  convicted  on  that  indictment,  or  an  indictment  r^t^ono 
for  felony  may  be  preferred  by  the  direction  of  the  court.  ^ 

(«)  Keg.  V.  Godfrey,  D.  k  B.  426,  decided  on  the  authority  of  Reg.  v.  Radley,  1  Den.  C. 
C.  450. 

(t)  Reg.  V.  Martin,  8  A.  &  E.  481  (35  E.  G.  L.  R.) ;  Reg.  v.  Moland,  2  M.  C.  C.  R.  276,  post, 
p.  693. 

(u)  Rez  9.  Young,  anUj  p.  620.  In  one  case  it  is  reported  that  Maule,  J.,  stated  that 
several  counts,  charging  separate  offences  by  obtaining  money  under  distinct  false  pre- 
tences from  different  persons,  could  not  be  included  in  the  same  indictment :  Reg.  v, 
Bassett,  1  Cox  C.  0.  51.  But  as  the  prosecutor  was  put  to  his  election,  and  the  previous 
case  was  not  cited,  and  as  that  very  learned  judge  well  knew  that  the  general  rule  in  mis- 
demeanors is  that  any  number  of  misdemeanors  may  be  included  in  the  same  indictment, 
probably  the  case  is  incorrectly  reported.  See  also  ante,  p.  88,  Rex  v,  Hempstead,  MS., 
Bayley,  J.,  and  R.  k  R.  344. 

(r)  Foster  373 ;  Rex  v.  Evans,  5  C.  A  P.  553  (24  E.  C.  L.  R.) ;  Reg.  ».  Anderson,  2  M.  & 
Rob.  469.     See  other  similar  cases  in  the  chapter  on  Forgery^  post, 

(«)  See  the  section,  ante^  vol.  1,  p.  927.  (x)  Reg.  v,  Inder,  1  Den.  C.  G.  325. 

1  Where  two  peraoos  are  jointly  indicted  for  obtaining  goods  by  false  pretences,  made 
designedly  and  with  latent  to  defraud,  evidence  that  one  of  them,  with  the  knowledge, 
approbation,  concurrence  and  direction  of  the  other,  so  made  the  false  pretences  charged, 
warrants  the  conviction  of  both  :  Comm.  v.  Harley,  7  Mete.  462.  And  it  is  not  necessary 
in  order  to  convict  the  defendants  in  such  cases,  to  prove  that  they,  or  either  of  them 
obtained  the  goods  on  their  own  account,  or  derived,  or  expected  to  derive,  personally, 
any  pecuniary  benefit  therefrom  :  Ibid. 
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Upon  an  indictment  for  obtainiDg;  money  by  folse  pretences,  the  pretences  which, 
as  we  have  seen,  must  be  distinctly  set  out,(y)  must  at  the  trial  be  proved  as  laid : 
so  that,  where  the  indictment  stated  that  the  defendant  pretended  that  he  had  paid 
a  sum  of  mmie^  into  the  Bank  of  England,  and  it  appeared  upon  the  evidence  that 
he  did  not  say  that  he  paid  the  money,  but  that  he  said  generally  that  ^  money 
had  been  paid  into  the  bank,  Lord  Ellenborough,  C.  J.,  held  this  to  be  a  fatal 
variance ;  and  said,  that  an  assertion  that  money  had  been  paid  into  the  bank  was 
very  different  from  an  assertion  that  it  had  been  paid  into  the  bank  by  a  particular 
indi  vidua  l.(z) 

The  indictment  alleged  that  the  prisoner  falsely  pretended  that  he  was  the  servant 
of  W.  Hardman  of  Stickley  (the  said  W.  Hardman  being  well  known  to  the  prose- 
cutor), and  that  he  was  sent  by  the  said  W.  Hardman  to  buy  a  horse  for  him ;  by 
means,  &g.  The  prisoner  had  gone  up  to  Henderson,  the  prosecutor,  who  had  a 
mare  for  sale,  and  asked  him  if  she  was  for  sale ;  he  said  "  Yes,"  "  What  price?" 
—"12^."  "Where  do  you  come  from  ?"—"  Denton  Burn."  "  The  same  place," 
said  the  prisoner,  "  that  my  governor  is  from."  "  Who  is  he  ?" — ^^*  Mr.  Hardmao." 
Henderson  knew  no  person  of  the  name  of  Hardman,  but  he  had  known  very  well 
one  Harding  of  Bcnwell  Lodge.  Henderson  and  the  prisoner  then  went  to  an 
inn,  where  Henderson^s  father  joined  them.  Henderson  said  to  his  father,  ^*- 1  am 
going  to  sell  a  horse  to  Mr.  Harding  of  Benwell  Lodge ;"  upon  which  the  fiither 
said,  "  He  does  not  live  there  now."  "  No,"  said  the  prisoner,  "  he  lives  now  at 
Stickley  farm."  And  the  prisoner  ultimately  got  the  mare.  Upon  a  case  reserved 
it  was  held  that  the  indictment  was  not  supported  by  the  evidence ;  for  the  indict- 
ment alleged  that  the  prisoner  pretended  he  was  the  servant  of  Hardman,  while  the 
evidence  showed  that  the  prosecutor  considered  him  the  servant  of  Harding.  Bat 
if  the  indictment  had  alleged  that  the  prisoner  pretended  that  he  was  the  servant 
of  Harding,  it  would  have  been  supported.  The  prosecutor  confounded  Hardman 
with  Harding,  and  then  the  prisoner  availed  himself  of  what  was  passing  in  the 
prosecutor's  mind,  and  linked  Hardman  into  Harding.  It  waa  further  held  that 
the  proviso  in  the  24  &  25  Vict.  c.  96,  s.  88,  did  not  prevent  the  prisoner  ftom 
being  acquitted ;  for  that  proviso  does  not  authorize  the  proof  of  a  larceny  under 
any  state  of  facts  that  may  be  alleged  in  the  indictment ;  but  provides  that  the  pri- 
soner shall  not  be  acquitted  of  the  misdemeanor  by  reason  of  its  being  merged  in 
the  felony,  showing  that  the  pretences  alleged  must  still  be  proved. (zs)  Qaurr« 
'whether  the  indictment  might  not  have  been  amended  by  substituting  the  name  of 
Harding  for  Hardman  under  the  14  &  15  Vict.  c.  100,  s.  1. 

One  count  alleged  that  the  prisoner  pretended  to  John  Holden,  the  trr^isurer  of 
the  company  of  Free  Fishers  and  Dredgers  of  Whitdtable,  that  he  was  the  agent  of 
two  persons  commonly  called  the  ''  Jim  Butchers,"  and  that  he  was  sent  by  them  to 
the  pay-table  of  the  said  company  to  receive  certain  moneys  payable  to  thenu  and 
that  he  was  authorized  to  receive  sach  moneys  for  them.  Another  count  alleged 
that  the  prisoner  pretended  to  W.  Butler  that  he  was  authorized  to  send  him  to  the 
pay-table  of  the  said  company  to  get  the  money  of  the  "Jim  Butchers."  A  third 
count  alleged  that  the  prisoner  pretended  to  W.  Butler  that  he  was  the  agent  of  the 
"  Jim  Butchers,''  and  that  he  was  sent  by  them  to  receive  moneys  payable  to  them, 
and  was  authorized  to  receive  such  moneys.  Each  count  alleged  that  by  means  of 
the  pretences  the  prisoner  obtained  £2  3«.,  and  the  two  first  counts  stated  the 
money  to  belong  to  the  company,  and  the  third  to  W.  Butler.  The  members  of  the 
said  company  are  employed  in  working  on  the  oyster  grounds  of  the  company,  and 
are  paid  for  their  work  by  the  treasurer ;  amongst  the  freemen  of  the  company  are 
two  persons  who  go  by  the  name  of  the  "  Two  Jim  Butchers,"  and  the  money  dno 
to  them  is  commonly  called  the  "Two  Jim  Butchers'  money."  One  Friday  evening 
W.  Butler,  a  little  boy,  went  to  the  pay-table  of  the  company,  and  said,  "  I  want 
the  ^  Two  Jim  Butchers' '  money ;"  whereon  J.  Holden,  the  treasurer,  paid  the  boy 
£2  3«.,  the  sum  that  was  due  to  them.  W.  Butler  proved  that  the  prisoner  came  to 
him,  and  another  boy,  and  said,  "  Which  of  you  wants  to  earn  a  penny?"  and  on 

(y)  Ante^  p.  659.  (z)  Rex  v.  Plestow,  1  Campb.  494. 

(»)  Reg.  V.  Bulmer,  L.  k  G.  476. 


CHAP.  XXXII.  §  il]  Of  Cheats,  &c.,  by  False  Pretences.  678 

his  saying,  '*  I  do/'  the  prisoner  said,  "  Go  to  the  pay-table  and  fetch  the  ^  Two 
Jim  Butchers' '  monej ;"  the  boj  accordingly  went,  and  asked  for  the  "  Two  Jim 
Batchers' "  money ;  received  £2  Hs.,  and  took  it  to  the  prisioner,  and  received  from 
Lim  a  penny.  The  boy  said  he  went  and  received  the  money  because  the  prisoner  had 
promised  him  a  penny.  The  treasurer  said  that  he  parted  with  the  money  because 
the  boy  said  he  wanted  the  ^^  Two  Jim  Butchers'  "  money,  and  that  he  should  not 
have  parted  with  it  without  that.  And,  upon  a  case  reserved,  it  was  held  that  the 
false  pretence  was  not  correctly  stated  in  any  of  the  counts.  The  prisoner  was,  no 
doubt,  guilty  of  obtaining  money  by, false  pretences;  but  it  was  also  clear  that  the 
pretence  by  which  the  money  was  obtained  was  that  the  boy  bad  authority  to  re- 
ceive it,  and  that  is  not  one  of  the  pretences  laid  in  the  indictment.  '''The  ruiofjn 
prisoner,  no  doubt,  was  as  much  responsible  for  what  the  boy  said  as  if  he,  ^ 
the  prisoner,  had  gone  to  the  pay-table,  and  made  the  false  representation  himself; 
but  the  representation  of  the  boy  was  that  he,  the  boy,  had  authority  to  receive 
money ;  there  is  no  such  representation  alleged  in  the  indictment,  and  that  was  the 
representation  on  which  the  treasurer  parted  with  the  money.(a) 

An  indictment  alleged  that  the  prisoner  pretended  that  '^  he  had  served  a  certain 
order  of  affiliation  on  one  J.  Bell :"  the  evidence  was  that  he  had  said  ''  he  had 
been  with  the  order  to  Bretby  to  serve  Bell,  and  left  it  with  the  landlady  at  the 
Chesterfield  Arms  there,  where  Bell  lodged ;"  and  it  was  held  that  the  allegation  in 
the  indictment  meant  a  personal  service  of  the  order,  and  consequently  that  there 
was  a  variance  in  the  proof.  (2») 

A  count  stated  that  the  prosecutrix  had  written  and  sent  divers  letters  to  the 
prisoner,  and  that  he  pretended  that  a  parcel  contained  the  said  letters,  and  each 
and  every  of  them,  whereas  the  parcel  did  not  contain  the  said  letters,  but  only  one 
of  them.  On  cross-examination  it  appeared  that  the  prosecutrix  had  destroyed 
some  of  the  letters  ;  it  was  objected  that  the  pretence  that  the  parcel  contained  all 
the  letters  was  not  proved  ;  but  the  court  held  the  allegation  distributive  (c) 

The  prisoner  was  indicted  for  obtaining  from  George  Birtles  5s.  Qd.  by  falsely 
pretending  that  he  was  an  agent  for  a  loan  society.  He  went  to  Birtles,  and  told 
him  that  he  was  an  agent  for  a  loan  society,  and  could  get  £10  for  him.  and  that 
the  charge  would  be  5«.  6^/. ;  Birtles  told  him  to  go  to  his  wife  for  it.  which  he  did, 
and  said  he  came  for  the  55.  6<f.,  as  the  man  from  the  loan-office  was  waiting  for  the 
money;  and  she  gave  him  5^.  6<7.  of  her  husband's  money ;  it  was  objected  that  the 
proof  was  that  the  money  was  not  obtained  from  the  prosecutor  as  alleged,  but  from 
his  wife;  bat,  on  a  case  reserved,  the  conviction  was  B^rmed.(d) 

A  count  alleged  that  the  prisoners  pretended  that  some  houses  had  belonged  to  a 
faiuily  by  the  name  of  Lloyd;  that  Mr.  Lloyd  was  deceased,  and  that  the  family 
lived  at  Stratford.  The  proof  was  that  the  prisoners  pretended  that  the  family 
lived  two  miles  from  Stratford,  and  that  the  elder  member  of  the  family  was  dead; 
and  it  was  held  that  these  were  fatal  variances. (e) 

Where  a  count  alleged  that  the  prisoner  promised  H.  G.  H.  to  marry  her,  and 
that  he  and  H.  G.  H.  had  taken  a  messuage  for  their  residence  after  their  marriage, 
and  that  the  prisoner  pretended  '''that  he  intended  to  go  to  Newcastle  to  pur-  r:|e<>QA 
chase  furniture  for  the  said  house,  &o. ;  and  it  appeared  that  the  house  was   ^ 

(a)  Reg.  V.  Butcher,  Bell  C.  C.  6.  DariDg  the  argument,  Cockburn,  C.  J.,  said,  '<  I  am 
inclined  to  agree  in  thinking  that  the  conduct  of  the  defendant  amounted  to  a  false  repre- 
sentation ;  but  it  was  a  false  representation  to  this  effect;  it  was  as  if  he  had  gone  to  the 
paj-table  himself,  taking  the  boy  with  him,  and  said,  <  This  boy  is  authorized  to  receive 
the  Jim  Bntohers'  money.' "  See  particnlarly  Reg.  v.  Boyd,  antCf  p.  538,  as  to  a  represen- 
tation made  by  an  agent  of  a  prisoner. 

(6)  Reg.  V.  Bailey,  6  Cox  C.  C.  29,  Oreaves,  Q.  0.,  after  consulting  Piatt,  B.  It  was  also 
held  that  this  variance  was  not  amendable  under  the  14  &  15  Yict.  c.  100,  s.  I. 

(e)  Reg.  V.  Golucci,  3  F.  &  F.  104,  Martin,  B.,  and  Keating,  J.  It  is  not  stated  when  the 
letters  were  destroyed,  or  in  what  way  that  fact  had  any  bearing  on  the  indictment,  which, 
as  reported,  only  stated  that  the  prosecutrix  bad  sent  *'  divers  letters,"  which  allegation 
did  not  include  every  letter,  and  then  the  pretence  referred  to  ''the  said  letters." 

(d)  Reg.  V.  Moseley,  L.  k  C.  92.  Any  variance  of  this  kind  might  be  amended  under 
the  14  k  15  Vict.  c.  100,  s.  1. 

(e)  Reg.  V.  Ward,  1  Cox  C.  C.  101.  The  Recorder.  There  were  other  pretences,  but  no 
proof  that  they  alone  induced  the  prosecutor  to  part  with  his  money. 
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not  hired  until  after  the  prisoner  got  the  money,  and  that  the  pretences  were  made 
whilst  they  were  in  treaty  for  the  house ;  it  was  held,  on  a  case  reserved,  that  the 
prisoner  ought  not  to  have  been  convicted  on  this  count(/) 

The  prisoner  was  indicted  for  obtaining  hop-poles  from  Cloke  by  pretending  that 
he  was  authorized  by  F.  The  prisoner  hearing  that  F.  wanted  hop-poles,  went  to 
him,  and  ao^eed  to  sell  him  a  number  at  so  much  per  hundred  to  be  delivered  at  a 
station.  He  then  went  to  Cloke,  who  had  hop-poles,  and  said  he  was  commissioned 
by  F.  to  buy  them,  and  promised  that  F.  would  send  a  check  for  the  price.  A 
check  was  seut ;  but  it  did  not  appear  by  whom.  Cloke  sent  the  poles  to  the  station 
and  F.  got  them.  Then  the  prisoner  got  the  money  from  him.  It  was  nrged  that 
the  prisoner  never  got  the  poles.  He  pretended  to  sell  goods  he  had  not.  Cloke 
ratified  the  contract  between  F.  and  the  prisoner,  and  if  the  prisoner  was  indictable 
at  all,  it  was  for  obtaining  monev  from  F.,  not  goods  from  Cloke;  and  Wightman, 
J.,  so  held,  and  directed  an  acquittal. (<7) 

An  indictment  charged  that  the  prisoner,  being  a  member  of  a  building  society, 
obtained  from  the  society  £30  by  falsely  pretending  that  he  had  completed  two 
houses,  which  he  had  to  erect  before  he  was  entitled  to  the  money.  The  prisoner, 
by  the  rules,  would  have  forfeited  the  houses,  if  they  were  not  completed  by  the 
time  he  made  the  pretence,  and  the  certificate  of  a  surveyor  was  necessary  to  be, 
and  was  in  fact,  obtained  before  the  money  could  be  received.  Willes,  J.,  on  the 
suggestion  of  the  prosecution,  allowed  the  prosecution  to  be  abandoned,  on  the 
ground  that  the  pretence  might  have  been  made  in  order  to  avoid  the  forfeiture.(A) 

But  it  is  not  necessary  to  prove  the  whole  of  the  pretence  charged :  proof  of  part 
of  such  pretence,  and  that  the  money  was  obtained  by  such  part,  is  sufficient.  An 
indictment  on  the  repealed  statute  30  Geo.  2,  charged  the  prisoner  with  obtaining 
money  under  color  of  obtaining  a  pension  for  a  discharged  seaman,  by  falsely  pre- 
tending that  the  prisoner  had  received  an  answer  by  letter,  in  reply  to  an  applica- 
tion he  had  made  on  the  seaman's  behalf,  that  two  guineas  must  be  sent  to  the 
under  clerks  as  fees,  which  they  always  expected^  and  that  nothing  could  be  done 
without  it.  There  was  no  evidence  that  the  prisoner  used  that  part  of  the  pretence 
in  italics,  but  there  was  evidence  that  he  used  the  residue,  and  by  means  thereof 
obtained  the  money ;  and  on  the  point  saved,  the  court  held  it  not  necessary  that  the 
whole  of  the  pretence  charged  should  have  been  proved,  and  that  the  conviction 
was  right.(t) 

But  the  rule  that  it  is  sufficient  to  prove  any  part  of  the  pretences  laid,  if  the 
property  were  obUined  thereby,  must  be  confined  *to  those  cases  where  such 
part  is  a  separate  and  independent  pretence ;  for  if  false  pretences  are  so 
connected  together  upon  the  record  that  one  cannot  be  separated  from  the  other, 
and  the  statement  of  one  of  those  pretences  is  insufficient  in  point  of  law,  no  judg- 
ment can  be  given  upon  the  other  pretence.  The  indictment  stated  that  the  prisoner 
"  did  falsely  pretend  to  W.  Walker  that  he  was  a  captain  in  the  service  of  the  £ast 
India  Company,  and  that  a  certain  promissory  note,  which  he  then  and  there  pro- 
duced and  delivered  to  the  said  W.  Walker,  purporting  to  be  made  for  the  payment 
of  the  sum  of  £21,  was  a  good  and  valuable  security  for  the  sum  of  £21 ;"  **  whereas 
the  defendant  was  not  a  captain  in  the  service  of  the  East  India  Company,  and 
whereas  the  said  promissory  note  was  not  a  good  and  valuable  security  for  the  sum 
of  £21,  or  for  any  other  sum  of  money  whatsoever."  Upon  error  it  was  objected, 
amongst  other  things,  that  the  allegations  respecting  the  note  were  too  loose.  No 
description  of  the  note  was  given.  The  record  did  not  show  who  was  the  mak^, 
nor  when  the  note  was  payable.  Something  ought  to  have  been  stated  to^  identify  it, 
and  the  indictment  ought  to  have  shown  how  the  note  proved  not  to  be  a  valuable 
security.      It  might  have  been  a  forgery,  or  invalid  for  want  of  a  stamp.     The 

(/)  Reg.  V.  Johnston,  2  M.  C.  C.  R.  254.  {ff)  Reg.  ».  Martin,  1  P.  A  P.  501. 

(A)  Reg.  V.  Stone,  1  F.  &  P.  311. 

(f)  Rex  V.  Hill,  MS.,  Bayley,  J.,  and  R.  &  R.  190.  In  Rex  v.  Ady,  7  C.  &  P.  HO  (32  E. 
G.  L.  R.),  Patleson,  J.,  said,  "  It  is  not  necessary  that  all  the  pretences  should  be  false. 
If  you  believe  that  anj  one  of  them  was  false,  and  that  the  mind  of  the  prosecutor  was 
operated  upon  bj  it,  then  you  will  find  the  defendant  guilty."  See  per  Coleridge,  J.,  in 
Rex  V.  Dale,jpo«^,  p.  682. 
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record  ought  to  show  that  the  defendant  knew  the  instrument  to  be  worthless.  It 
might  have  been  a  note  drawn  by  himself,  and  then  so  far  as  it  was  a  token,  it  was 
a  true  one.  On  the  part  of  the  crown  it  was  admitted  that  the  defendant's  know- 
ledge was  not  alleged,  except  by  the  words  "  falsely"  and  "  fraudulently,"  which 
were  not  sufficient,  and  the  note  was  not  set  out  so  as  to  identify  it.  But  the  false 
pretence  of  being  a  captain  in  the  East  India  Company's  service  was  properly 
alleged,  and  bore  out  the  conviction.  The  crime  as  charged  being  made  up  of  two 
fklse  pretences  it  must  be  presumed  that  the  judge  would  tell  the  jury  that  one  of 
them  was  so  laid  as  not  to  call  for  an  answer. (y)  Lord  Denman,  C.  J.:  "The 
indictment  here  omits  to  say  in  what  respect  the  note  was  not  valuable.  It  may 
have  been  for  want  of  a  stamp,  or  from  other  causes.  We  do  not  mean  to  throw 
any  doubt  on  the  late  decisions,  and  there  is  much  of  the  argument  for  the  defend- 
ant below  in  which  we  do  not  concur.  But  the  pretences  stated  in  this  indictment 
must  be  takeu  together,  and  the  falsification  as  to  that  part  which  relates  to  the 
note,  is  not  sufficient.  .The  judgment  must  therefore  be  reversed."  Patteson,  J. : 
"I  do  not  know  that  I  should  have  gone  the  whole  length  of  reversing  this  judg- 
ment if  the  note  had  appeared  to  be  that  of  another  person ;  but  consistently  with 
this  indictment,  the  note  may  have  been  the  defendant's  own,  and  then  the  pretences 
are  so  connected  together  that  we  cannot  separate  them."(^) 

A  count  alleged  that  the  prisoner  pretended  to  one  Schooley,  the  shopman  of  one 
Archer,  that  he  was  then  intending  to  open  a  shop  for  the  sale  of  cheese  and  bacon, 
and  that  he  was  then  a  provision  dealer,  and  that  he  was  possessed  of  the  sum  of 
£1  Is.  lid.j  and  that  he  was  desirous  of  purchasing  a  cheese  of  the  *said  r^^^^oo 
Archer,  in  good  faith,  and  for  the  purpose  of  selling  it  again  in  the  U'ade  of  ^ 
a  provision  dealer,  and  that  he  had  the  means  of  paying  the  said  Archer  the  price 
of  the  said  cheese,  and  that  if  Scholey  would  sell  and  deliver  the  cheese  to  him,  he 
was  ready  to  purchase  the  said  cheese,  and  pay  Scholey  the  sum  of  £1  Is.  \ld.  It 
was  urged,  in  arrest  of  judgment,  that  the  pretences  were  so  mixed  up  together 
that,  if  one  was  bad,  the  count  was  also  bad,  and  that  some  of  the  pretences  merely 
related  to  the  future,  and  were  therefore  insufficient ;  but  it  was  held  that  the  pre- 
tences that  the  prisoner  was  a  provision  dealer,  and  had  the  means  of  paying,  were 
pretences  of  existing  facts,  and  tvhether  a  false  pretence  were  as  to  the  status  of  the 
prisoner  at  the  time,  or  as  to  any  collateral  fact  supposed  to  be  then  existing,  it 
would  equally  support  an  indictment  under  the  statute. (0 

It  must  be  shown  that  the  prisoner  obtained  the  goods  by  means  of  some  of  the 
&lse  pretences  laid  in  the  indictment.  The  indictment  stated  that  the  prisoner  did 
falsely  pretend  that  he  was  a  gentleman's  servant,  that  he  had  lived  in  Brecon,  and 
that  he  had  bought  twenty  horses  in  Brecon  fair,  and  that  he  thereby  obtained  a 
filly  from  the  prosecutor.  The  pretences  were  proved  to  have  been  made  by  the 
prisoner  as  stated  in  the  indictment,  but  it  was  also  proved  that  the  prosecutor  sold 
the  filly  to  the  prisoner  for  £11,  and  that  the  prisoner  said  he  had  twenty  other 
horses  at  the  Cross  Keys  at  Brecon,  and  that  if  the  prosecutor  would  take  the  horse 
that  the  prisoner  had  got  to  the  Cross  Keys,  he  would  come  down  there  in  about  half 
an  hour,  and  pay  the  prosecutor  for  the  filly.  The  prosecutor  thereupon  delivered 
the  filly  to  the  prisoner,  and  took  the  prisoner's  horse  to  the  Cross  Keys,  where  he 
ascertained  the  prisoner's  statement  to  be  false.  In  his  cross-examination  the  prose- 
cutor said  that  he  delivered  the  filly  to  the  prisoner  because  he  believed  that  the 
prisoner  would  call  at  the  Cross  Keys  and  pay  him,  and  not  because  he  believed 
him  to  be  a  gentleman's  servant,  or  that  he  lived  at  Brecon,  or  had  purchased 
twenty  horses.  Coleridge,  J.,  told  the  jury,  "The  question  for  you  to  consider  is, 
whether  the  prosecutor  parted  with  his  filly  by  reason  of  his  having  believed  any 
fiilse  pretence  made  use  of  by  the  prisoner.     It  is  sufficient  for  the  prosecutor  to 

(/)  Lord  Denman,  0.  J.,  observed,  '^  Can  we  presume  on  a  writ  of  error?  On  a  special 
verdict  it  might  have  been  stated  that  the  jury  convicted  as  to  one  pretence,  but  negatived 
the  other." 

(k)  Reg.  V.  Wickham,  10  Ad.  k  E.  34  (37  B.  G.  L.  R.),  Littledale  and  Coleridge,  Js.,  con- 
curred. 

{I)  Reg.  9.  Bates,  3  Cox  G.  G.  201,  Piatt,  B.,  thought  Reg.  v.  Grossley,  antt^  p.  668,  ez* 
presslj  in  point. 
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prove  that  aoj  one  of  the  false  pretences  charged  in  the  indictoient  was  false,  and 
that  he  parted  with  his  filly  hy  reason  of  such  false  pretence,  the  prisoner  intending  to 
defraud  hitn  thereby.  Howeyer,  in  this  case,  the  prosecator  himself  says  that  he 
parted  with  his  filly  because  the  prisoner  promised  to  pay  him,'  and  not  on  account 
of  any  of  the  false  pretences  chained.  If  you  think  that  was  so,  you  wUl  acquit 
the  prisoner."(m) 

An  indictment  for  false  pretences  alleged  that  the  prisoner  pretended  to  one 
Waters  that  he  had  received  an  order  for  the  payment  of  £25  from  one  Cosser.  for 
the  payment  of  a  quarter's  salary  then  due  to  the  prisoner  in  respect  of  his  curacy. 
Waters  proved  that  the  prisoner  came  to  him,  and  told  him  he  had  received  an 
i,(^Qqi  order  that  morning  to  go  and  receive  his  quarter's  salary,  £25,  of  Mr. 
^  Leighton;  that  he  had  been  there,  and  finding  Leighton  *ill  in  bed,  be 
could  not  do  it  for  him.  He  asked  Waters  if  he  could  oblige  him  with  the  money, 
and  showed  him  a  paper  to  this  effect:  *' Received  of  Mr.  Leighton  the  sum  of 
£25  for  the  Rev.  W.  M.  Cosser's  note."  It  was  in  the  "prisoner's  writing,  and 
signed  by  him.  The  prisoner  asked  him  if  he  cx>uld  oblige  him  with  part.  Waters 
gave  him  £15,  and  the  prisoner  gave  him  a  written  receipt  for  that  sum.  He  gave 
him  the  money  on  account  of  his  knowing  Mr.  Cosser.  The  prisoner  told  him  he 
had  an  order,  but  he  did  not  see  it;  but  he  believed  his  word.  On  cross-examination 
Waters  said,  '^  I  had  no  doubt  the  paper  he  produced  was  genuine ;  I  acted  on  that 
as  much  as  on  the  other  part  of  the  transaction.  It  contributed  to  produce  con- 
fidence, and  it  was  in  contiequcnoe  of  what  I  saw,  and  what  he  said,  and  what  he 
gave  me,  that  I  was  induced  to  let  him  have  the  money.  Without  the  receipt  I 
should  not  have  let  him  have  the  money.  He  first  told  me  he  had  received  a  letter 
from  Mr.  Cosser  that  morning.  That  was  part  of  my  inducement  to  let  him  have 
the  money.  He  had  the  paper  in  his  hand  at  the  time,  which  he  had  taken  to  Mr. 
Leighton,  and  said  the  letter  was  wishing  him  to  go  to  Mr.  Leighton  and  draw  his 
quarter's  salary."  It  was  objected  that  there  was  a  variance  between  the  pretence 
laid  and  that  proved ;  that  the  proof  was  that  the  prisoner  said  he  had  received  a 
letter  and  not  an  order;  and  that  the  receipt  drawn  for  Mr.  Leighton  and  the  receipt 
given  to  Waters  had  been  essential  parts  of  the  inducement  to  part  with  the  money, 
and  were  not  stated  Jn  the  indictment  as  they  ought  to  have  been.  The  court  over- 
ruled the  objections,  and  left  the  following  points  to  the  jury: — 1.  Did  the  prisoner 
make  use  of  the  pretence  alleged  in  the  indictment  ?  2.  Did  Waters  part  with  his 
money  in  consequence  of  that  pretence  ?  3.  Was  .it  false  ?  4.  Did  the  prisoner 
obtain  the  money  with  intent  to  defraud  ?  The  jury  found  the  prisoner  guilty,  and, 
upon  a  case  reserved  on  the  questions  whether  the  ruling  of  the  court,  and  the 
direction  to  the  jury  in  conformity  therewith,  were  right,  Jervis,  C.  J.,  after  argu- 
ment for  the  prisoner,  delivered  judgment.  '  **  We  are  asked  whether  the  ruling  of 
the  court  and  the  direction  to  the  jury  were  right,  and  our  answer  is  that  they  were 
right.  Because  it  came  out  on  cross-examination  that  the  prisoner  said  that  he  had 
received  a  letter,  therefore  it  seems  to  be  contended  that  he  did  not  say  that  he  had 
received  an  order,  and  that  there  is  a  varianoe  between  the  pretence  laid  and  the 
pretence  proved.  I  do  not  think  that  there  is  any  variance.  The  objection  was, 
that  it  was  not  proved  that  the  prisoner  pretended  that  he  had  received  an  order  tor 
money  then  due  and  payable;  but  what  can  be  the  nieaningof  saying  that  he  had  received 
an  order  for  a  quarter's  salary,  but  that  it  was  due  and  payable  ^  Another  objection  is, 
that  part  of  the  inducement  to  the  prosecutor  to  part  with  his  money  was  the  receipt, 
and  that  that  inducement  is  not  averred  in  the  indictment;  but  the  actual  substantial 
pretence  was  that  he  had  received  the  order ;  the  order  and  not  the  receipt  was  the 
main  inducement  upon  which  the  money  was  parted  with.  The  pretence  was  correcdy 
found  by  the  jury.  The  ruling  direction  and  verdict  are  right.'*(*^) 
*f>R41  ^^^  ^^^  count  alleged  that  the  prisoner  did  unlawfully  pretend  ^to  F.  E. 
^  that  the  wife  of  the  said  prisoner  was  then  dead ;  by  means  whereof  he 
obtained  from  F.  E.  £3  158.  of  the  moneys  of  the  said  F.  E.  with  intent  to^  defraud 
F.  E.     The  second  count  was  similar,  except  that  it  added  the  words  '*  and  others" 

(m)  Rex  V.  Dale,  7  C.  &  P.  352  (32  K.  0.  L.  R.).    See  Reg.  v.  Hunt,  8  Cox  C.  C.  495,  mUe, 
p.  249. 

(fi)  Reg.  V.  Hewgill,  Dears.  G.  C.  315. 
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«  

after  tbe  name  of  F.  E.     The  third  count  stated  that  there  was  a  friendly  society, 
and  that  the  prisoner  was  a  free  member  of  it,  and  that  when  the  wife  of  a  free 
member  died  he  was  by  the  rules  of  tbe  society  entitled  to  receive  £5  from  the  society's 
stock ;  and  that  F.  £.  was  one  of  tbe  stewards  of  the  society,  and  that  the  prisoner 
produced  to  F.  E.  a  paper,  which  purported  to  be  a  certificate  of  tbe  funeral  of  the 
prisoner's  wife,  and  falsely  pretended  to  F.  E.  that  the  paper  contained  a  true 
account  of  the  death  and  burial  "  of  tbe  said  wife  of"  tbe  prisoner;  and  that  tbe 
prisoner  further  falsely  pretended  to  F.  E.  that  <^  the  said  wife  of  the  said"  prisoner 
was  -then  dead,  and  that  he  as  such  free  member  was  entitled  to  receive  from  tbe 
steward  of  tbe  said  society  tbe  sum  of  £5  by  virtue  of  their  rules  in  consequence 
of  the  death  ^  of  bis  said  wife."     By  means  of  which  said  last-mentioned  false 
pretence  tbe  prisoner  obtained  from  F.  E.  £3  ]5«.of  tbe  moneys  of  F.  E.  and  others, 
with  intent  to  cheat  the  said  F.  £.  and  others  of  tbe  same.     It  appeared  that  F.  E. 
was  one  of  tbe  «tewards  of  tbe  society,  and  that  the  moneys  of  the  society  were 
kept  in  a  box,  of  which  F.  E.,  another  steward,  and  the  landlord  of  the  inn  where 
tbe  box  was  kept,  bad  each  keys.     Tbe  prisoner  was  a  free  member  of  tbe  society, 
tbe  rules  of  wbicb  had  not  been  enrolled.     A  printed  book  containing  tbe  rules  was 
produced;  and  it  was  proved  that  a  printed  book  of  tbe  same  kind  had  been  delivered 
to  tbe  prisoner,  who  had  been  a  member  of  tbe  society  for  more  than  a  year,  and 
bad  paid  bis  subscriptions.     Upon  this  evidence  Rolfe,  B.,  held  that  tbe  book  pro- « 
duced  was  admissible  in  evidence  agjiost  the  prisoner.(o)     By  one  of  tbe  ruled 
every  free  member  was  entitled  to  be  paid  £5  out  of  tbe  fiinds  of  the  society  on 
tbe  death  of  'lus  wife",  and  the  prisoner  had  stated  to  tbe  clerk  of  tbe  society  that 
bis  wife  was  dead,  and  bad  been  told  by  the  clerk  that  he  must  produce  a  certificate 
of  her  burial.     Afterwards  at  a  meeting  of  tbe  stewards  be  produced  tbe  document 
mentioned  in  the  third  count,  and  said  to  the  clerk,  in  the  presence  of  F.  E.  and 
the  other  steward,  that  bis  wife  waa  dead ;  the  document  was  read  by  tbe  clerk,  and 
thereon  F.  £.  took  £5  out  of  the  box  and  gave  it  to  tbe  prisoner.     F.  E.  stated 
that  be  was  induced  to  part  with  tbe  money  by  tbe  certificate,  and  that  he  should 
BOt  have  gi^en  it  to  the  prisoner  without  the  certificate.     It  was  proved  that  the 
prisoner's  wife  was  alive,  and  that  tbe  certificate  was  fabricated  by  the  prisoner. 
It  was  submitted  that  neither  tbe  first  nor  second  count  was  proved,  as  it  was  not 
die  statement  x>f  the  wife's  dea*.b  that  induced  F.  E.  to  part  with  the  money,  but 
tbe  certificate;   but  Bolfe,  B.,  held  that  tbe  pretence  was  that  the  wife  was 
dead,  and  that  the  certificate  was  only  evidence  of  it.      It  was  then   urged 
that  there   was  a  variance,   as  the  pretence   was  laid  to  have  been   made  to 
P.  E.,  and  tbe  evidence  was  that  it  was  made  to  tbe  clerk.     Brolfe,  B. :  ^^  Tbe 
pretence  is  made  in  F.  K^s  presence  to  all  there;    that  is  sufficient.     I  am 
inclined  to  think,  however,  that  it  would  have  been  good  if  it  bad  been  stated  to 
*bave  been  made  to  all."     It  was  next  urged  that  the  money  was  not  ob-   ri^aoti 
Gained  from  F.  E.    Rolfe,  B. :  <at  is  paid  by  the  bands  of  F.  £.,  and  be  is  >-  ^^^ 
for  this  purpose  tbe  agent  of  tbe  others."     It  was  next  urged  that  the  property  was 
not  properly  laid.     Bolfe,  B. :  ^^  Tbe  money  is  in  the  possession  of  F.  E.  and  tbe 
two  others,  who  bad  keys ;  that  is  sufficient  to  support  tbe  count  laying  the  money 
as  tbe  money  of  F.  E.  and  others."     It  was  next  urged  that  tbe  first  count  was  not 
proved ;  it  was  answered  that  tbe  money  was  actually  in  F.  E.'s  hand,  and  that  as 
against  a  wrong-doer  was  sufficient  to  support  that  count :  and  Bolfe,  B.,  held  that 
was  so.     A  general  verdict  of  guilty  having  been  found,  it  was  moved,  in  arrest  of 
judgment,  that  tbe  last  count  mentioned  ^^  tbe  said  wife"  of  tbe  prisoner,  and  that 
that  count  did  not  state  that  tbe  prisoner  bad  a  wife ;  but  Kolfe,  B.,  thought  tbe 
last  count  as  to  this  was  sufficient,  as  it  referred  to  the  wife  mentioned  in  tbe  other 
counts.     It  was  then  urged  that  there  were  several  pretences  charged  in  the  last 
count,  and  then  the  count  alleged  that  by  means  of  tbe  said  last-mentioned  false 
pretence  the  money  was  obtdiu<^.     Tbe  lust  pretence  is  that  the  prisoner  was  enti- 
tled to  receive  £5  in  consequence  of  the  death  of  bis  wife.     Eolfe,  B. :  *^  That  is 
perfectly  correct     Xbe  ojuui  states  several  things;  and  then  concludes  with  a  state- 

(o)  See  Brown  v,  Langley,  4  M.  &  G.  466  (43  E.  C.  L.  R.). 
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ment  of  that  pretence,  which  is  io  truth  the  pretence  whereby  the  money  was  ob- 
tained.    That  count  is  clearly  good.*\p) 

On  an  indictment  a^^inst  the  register  of  the  court'  of  record  for  the  borough  of 
Nortiiampton  for  obtaining  money  by  a  false  return  of  the  amount  of  fees  reo^red 
by  him,  it  appeared  that  he  sent  the  return  from  Northampton,  and  swore  an  affi- 
davit there  of  its  truth,  and  upon  these  was  obtained  the  treasury  minute,  which 
authorised  the  payment  to  the  prisoner  of  the  sum  he  had  obtained.  This  minute 
was  the  most  formal  act  that  was  done  in  the  matter,  and  it  was  an  authority  and 
direction  to  the  paymaster  to  pay  the  amount  awarded.  It  was  objected  that  the 
return  and  affidavit  did  not  amount  to  a  false  pretence,  on  which  money  was  ob- 
tained. The  6  «&  7  Vict.  c.  96,  placed  the  commissioners  in  a  quasi  judicial  posi- 
tion, and  their  minute,  which  was  the  authority  on  which  the  money  was  obtained, 
was  a  judicial  act;  that  minute  was  obtained  by  false  testimony,  but  the  money  was 
not  obtained  by  a  false  pretence.  Coleridge,  J. :  '^  I'he  return  and  minute  are  mere 
procedure  and  matter  of  regulation — the  means  by  which  the  prisoner  obtained  the 
money.  It  will  be  for  the  jury  to  say  whether  the  minute  was  not  obtained  by  a 
belief  in  the  truth  of  the  return.     If  so,  then  the  money  was  so  obtained.'^?) 

An  indictment  alleged  that  the  prisoner  pretended  that  a  paper  writing  wa9  a 
lease  of  a  certain  mebsuage  for  the  term  of  nine  years,  whereas  it  was  not  a  lease  for 
the  term  of  nine  years  or  for  any  other  term,  nor  was  the  same  a  lease  of  the  said 
'  messuage  or  of  any  messuage.  The  lease  appeared  to  be  a  valid  lease  for  three 
*A8fi1  y^^^^t  bu^  ^^6  figure  3  had  been  crossed  by  a  pencil,  and  9  '''substituted.  It 
^  was  urged  that,  as  the  lease  was  good  for  three  years,  the  allegation  n^ativ- 
ing  the  pretences  was  bad  in  part,  and  therefore  bad  altogether }  but  the  objection 
was  overruled. (r) 

A  count  alleged  that  the  prisoner  falsely  pretended  to  D.  Owen  that  he  had  a 
letter  of  recommendation  from  the  Kev.  Mr.  G.  of  K.,  and  that  he  had  engaged  to 
make  for  Mrs.  P.  and  her  niece  nine  new  teeth  for  the  sum  of  seven  pounds,  and 
that  Mrs.  P.  had  refused  to  advance  any  money  to  him  until  the  teeth  were  com- 
pleted, and  that  he  wanted  thirty  shillings  to  complete  the  teeth.  The  prisoner 
had  stated  to  Mr.  Owen  that  he  was  a  dentist  in  search  of  employment,  and  had 
produced  a  letter  of  recommendation  purporting  to  be  written  by  Mr.  G.,  and  Mr. 
Owen  gave  him  a  letter  to  Mrs.  P.,  and  afterwards  the  prisoner  called  on  Mr. 
Owen,  and  said  that  Mrs.  P.  had  given  him  a  job  of  seven  pounds,  but  ho  could 
not  accomplish  it  without  some  money  to  buy  gold,  and  Mrs.  P.  would  not  advance 
a  single  farthing  until  the  job  was  done,  and  be  therefore  asked  Mr.  Owen  to  lend 
him  thirty  shillings.  Mr.  Owen,  not  having  change,  advanced  him  two  pounds. 
Mrs.  P.,  in  consequence  of  Mr.  Owen's  letter,  had  agreed  with  the  prisoner  to  make 
nine  teeth,  six  for  herself  and  three  for  a  niece,  at  five  shillings  each ;  he  asked  for 
money  on  account,  and  Mrs.  P.  gave  him  thirty  shillings.  He  never  made  the 
teeth.  Coleridge,  J.,  told  the  jury  that  if  they  believed  the  witnesses,  it  was  clearly 
established  that  the  prisoner  had  made  a  false  assertion  as  to  not  having  received 
any  money  from  Mrs.  P.(«) 

(;i)  Reg.  V.  Dent,  1  0.  &  K.  249  (4*7  E.  G.  L.  R.).  See  Reg.  v.  Hamilton,  9  Q.  B.  271  (58 
£.  G.  L.  R.),  that  the  first  and  second  counts  were  good,  although  they  did  not  show  how 
the  pretence  could  operate  to  obtain  the  monej,  npon  which  ground  thej  were  objected 
to,  but  no  opinion  pronoanced  by  Rolfe,  B. 

{q)  Reg.  o.  Cooke,  1  F.  Jc  F.  64. 

(r)  Reg.  V,  Gruby,  1  Cox  G.  G.  249,  Bullock,  Gomr.,  who  consalted  some  of  the  judges. 

(x)  Reg.  V.  Jones,  6  Gox  C.  C.  467.  Another  count  alleged  that  the  prisoner  pretended 
to  J.  B.  that  he  was  a  dentist,  and  that  he  was  willing  to  make  a  gold  palate  for  J.  B.,  for 
two  pounds,  if  he,  the  prisoner,  before  making  the  said  gold  palate,  should  receive  from 
J.  B.  thirteen  ahillings  in  cash  down,  and  a  false  palate  of  J.  B.,  to  be  allowed  for  at  the 
sum  of  seven  shillings.  The  prisoner  had  agreed  to  make  J.  B.  a  new  palate  for  £2,  of 
which  £1  was  to  be  paid  down.  J.  B.  gave  him  thirteen  sbiUings  and  an  old  palate,  for 
which  the  prisoner  agreed  to  allow  seven  shillings.  The  prisoner  nexer  made  the  palate, 
and  was  apprehended  twelve  miles  off.  Coleridge,  J.,  told  the  jurj  that  if  the  agreement 
had  been  a  bond  fide  agreement,  although  not  performed,  the  prisoner  could  not  be  indicted 
for  the  breach  of  it.  But  the  supposition  put  forward  on  the  part  of  the  prosecution  was 
that  the  prisoner  never  intended  to  make  the  new  palate  at  all.  That  was  a  question  for 
the  jury  to  determine.    The  prisoner  was  not  defended. 
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A  count  alleged  thftt  the  prisoner  pretended  to  F.  G.,  a  person  employed  by  the 
London  B.  and  S.  C.  Railway  Co.,  that  a  eertain  box  contained  valnable  articles, 
and  that  the  prisoner  was  entitled  to  demand  and  receive  lis.  9d.  for  the  said  box, 
from  the  person  to  whom  it  was  directed,  and  also  to  confer  on  the  said  company 
the  right  to  demand  and  receive  the  said  money  on  the  delivery  of  the  said  box ; 
by  weans  whereof  the  prisoner  obtained  from  the  said  company  the  said  sum  of 
money.  The  company,  for  the  convenience  of  persons  sending  goods  by  the  rail- 
way, and  who  wonld  be  entitled  to  receive  small  sums  on  the  delivery  of  their  goods 
at  their  destination^  had  been  in  the  habit  of  advancing  such  sums  when  the  goods 
were  left  at  the  station,  and  of  receiving  back  the  money  when  the  goods  were  de- 
livered. The  amount  asked  for  was  usually  trifling  compared  with  the  r^^/^oir 
appiirent  value  *of  the  package.  The  prisoner  -went  to  a  tavern  near  a  ^ 
station,  and  left  a  box  there,  saying  he  would  go  to  the  station,  and  get  the  carman 
to  call  for  it,  and  that  he  would  pay  lis.  9d.  on  the  delivery  of  the  box  to  him,  and 
the  prisoner  would  call  for  the  money  in  the  afternoon.  The  prisoner  went  to  the 
station,  and  gave  the  clerk  a  card,  on  which  there  was  *^  Case  to  Brighton,  11«.  9d. 
to  pay."  He  said  that  the  card  was  to  be  taken  to  the  tavern,  and  the  landlord 
would  deliver  the  package.  The  clerk  sent  the  card  to  the  goods  station,  and  a  car- 
man was  sent  to  receive  the  box  and  pay  lis.  9d.,  which  he  did.  The  prisoner 
afterwards  received  the  money.  The  box  contained  brickbats  and  rubbish.  It  was 
ui^ed  that  no  pretence  within  the  Act  was  shown.  2d,  that  there  was  no  pretence 
that  the  box  contained  valuable  property.  3d,  that  the  pretence  was  not  made  to 
the  person  advancing  the  money.  It  was  held  that  the  evidence  did  not  support  the 
indictment  The  case  was  not  like  that  of  presenting  a  false  check,  because  there 
the  check  was  shown  to  the  party  paying  the  money,  and  he  immediately  acted  upon 
it.  Here  the  person,  from  whom  the  money  was  obtained,  never  saw  the  box  at  all. 
The  pretence  alleged  could  not  be  inferred  from  what  the  prisoner  did.  Represent- 
ing that  there  would  be  11«.  9d.  to  pay  did  not  necessarily  involye  the  assertion  that 
the  box  was  of  value :  because  the  money  might  be  payable  on  the  box  reaching  its 
destination,  although  the  box  itself  was  of  no  value.  If  the  prisoner  meant  the 
derk  to  infer  that  lis.  9d.  would  be  paid  at  Brighton,  this  was  a  pretence  of  some- 
thing future,  and  not  within  the  Act.(^) 

The  prisoner  was  a  carrier  and  dealt  with  a  brewer.  He  went  to  the  brewer  and 
said,  ''  I  want  a  cask  of  XX  ale.  I  will  call  on  my  way  back."  He  came  again 
and  said,  *'  Is  my  beer  ready  V  The  btewer  said,  '^  Yes."  The  prisoner  took  it  up 
saying,  '^  It  is  for  W.,''  which  it  was  not  It  was  objected  that  the  prisoner  did  not 
obtain  the  ale  by  means  of  the  false  pretence,  as  the  order  was  originally  given  for 
himself,  and  he  did  not  say  anything  of  W.  until  he  had  got  possession  of  the  ale ; 
Wigbtman,  J.,  held  that  the  objection  was  fataL(u) 

The  money  mast  be  proved  to  have  been  obtained  by  means  of  the  false  pretences 
osed,  and  not  delivered  through  the  imprudence  of  the  prosecutor.  The  prisoner 
was  indicted  for  obtaining  a  £10  note  by  false  pretences  from  James  Barnett,  and  it 
appeared  that  the  prisoner  had  gone  to  Bameti,  and  said  his  (the  prisoner's)  master 
wanted  £2  or  £3  to  pay  for  some  wheat;  Barnett  said  he  had  no  small  money,  but 
he  had  a  £10  note,  and  he  would  let  him  have  that,  which  he  did,  and  he  said  the 
reason  he  did  so  was,  that  be  had  no  small  change,  and  in  consequence  of  what  the 
prisoner  said.  Taunton,  J.,  expressing  doubts  whether  the  £10  was  obtained  by  the 
false  pretence,  it  was  submitted  that  if  the  pretence  had  not  been  used  the  prisoner 
would  not  have  obtained  the  note ;  the  note  therefore  was  obtained  by  means  of  the 
pretence,  which  was  all  the  indictment  alleged.  Taunton,  J. :  *^'  The  pri-  .  ni^ao 
souer  asks  for  one  thing  and  obtains  another ;  he  did  not  obtain  the  £10  *- 
note  by  means  of  the  pretence,  but  through  the  imprudence  of  the  prosecutor.  I 
think  that  that  is  not  8ufficient"(t;) 

It  is  not  sufficient  to  prove  that  the  prisoner  knowingly  made  use  of  false  pre- 

(t)  Reg.  V.  Partridge,  6  Cox  C.  G.  182.  The  Common  Seijeant,  after  consulting  Jervis, 
G.  J.,  and  Coleridge,  J.  All  this  case  amounts  to  is  that  the  proof  did  not  show  that  the 
money  was  obtained  by  the  pretences  alleged. 

(tt)  Reg.  V.  Brooks,  1  F.  &  P.  502. 

(o)  Rex  V.  George  Smith,  Hereford  Spr.  Ass.  1832.    MSS.  C.  S.  Q. 
VOL.  II. — 34 
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tencee,  and  by  them  obtained  the  goods ;  it  must  also  be  shown  that  he  did  so  with 
intent  to  cheat  the  owner  of  them.  Upon  an  indictment  for  obtaining  two  sacks  full 
of  malt,  by  pretending  that  the  master  of  the  prisoner  had  bought  them,  it  appeared 
that  the  prosecutor  owed  the  prisoner's  master  a  sum  of  money,  of  which  he  coald 
not  procure  payment,  and  that  the  prisoner,  in  order  to  secure  to  his  master  the 
means  of  paying  himself,  had  gone  to  the  prosecutor's  wife  in  his  absence,  and  told 
her  that  his  master  had  bought  of  her  husband  two  sacks  of  malt,  and  had  sent  him 
to  fetch  them  away,  and  thereupon  she  delivered  the  two  racks  of  malt  to  the  pri- 
soner, who  carried  them  to  his  master.  The  pretence  was  false,  and  the  prisoner 
knew  it  to  be  so  at  the  time  he  used  it.  It  was  submitted  that  the  prisoner  most  be 
acquitted,  as  he  had  no  intent  to  defraud ;  it  was  replied,  that  every  one  must  be 
taken  to  intend  the  natural  consequence  of  his  own  act,  and  the  natural  consequence 
of  the  prisoner's  act  was  to  defraud  the  prosecutor.  Coleridge,  J.,  told  the  jury, 
''  Although  primS^fade  every  one  must  be  taken  to  have  intended  the  natural  con- 
sequence of  his  own  act,  yet  if,  in  this  case,  you  are  satisfied  that  the  prisoner  did 
not  intend  to  defraud  the  prosecutor,  but  only  to  put  it  in  his  master's  power  to 
.compel  him  to  p»y  a  just  debt,  it  will  be  your  daty  to  find  him  not  guilty.  It  is  not 
sufficient  that  the  prisoner  knowingly  stated  that  which  was  false,  and  thereby 
obtained  the  malt ;  you  must  be  satisfied  that  the  prisoner  at  the  time  intended  to 
defraud  the  prosecutor." (to )* 

On  an  indictment  for  obtaining  money  on  the  pretence  of  being  a  captain  in  the 
guards,  it  appeared  that  the  money  was  obtained  on  the  representation  by  the  de- 
fendant that  he  could  embark  it  in  the  manufacture  of  bricks,  and  that  the  profit 
would  be  very  great,  and  that  the  prosecutor  should  receive  a  large  share  of  the 
profit,  and  the  money  was  invested  in  the  purchase  of  the  brick-field,  and  the  making 
of  the  bricks,  but  the  prosecution  was  commenced  before  the  speculation  was  iuUy 
carried  out.  It  was  urged  that  the  pretence  might  have  been  made  for  a  perfectly 
honest  purpose ;  the  speculation  might  have  succeeded,  and  the  prosecutor  might 
have  received  the  return  on  his  capital.  Rex  v.  WiU!iam8(7i)  was  cited.  Pollock, 
C.  B. :  ^^  I  do  not  fully  admit  the  doctrine  that  the  obtaining  money  under  false  pre- 
tences is  not  a  crime,  if  the  prisoner  does  not  intend  ultimately  to  cheat  the  person 
advancing  it.  It  is  forgery  on  the  part  of  one  who  accepts  a  bill  in  the  name  of 
another,  even  although  he  may  intend  to  provide  funds  to  meet  it  when  it  becomes 
due.  In  Rex  v.  WiUiams  the  prisoner  believed,  however  erroneously,  th*.)t  he  had 
some  sort  of  right  to  do  as  he  did,  and  this  was  probably  the  ground  on  which  Uie 
*f^M^  jury  acquitted  him.  Eut  as  the  evidence  stands  in  this  case,  I  shall  *leave 
-^  it  to  the  jury  to  say  whether  this  character  was  maintained  for  the  purpose 
of  defrauding  the  prosecutor. "(y) 

If  a  party  obtain  money  by  false  pretences,  it  is  no  defenoe  to  show  that  the 
party  from  whom*  he  obtained  the  money  laid  a  plan  to  entrap  him  into  the  com- 
mission of  the  offence.  Upon  an  indictment  for  obtaining  a  sovereign,  it  appeared 
that  the  prosecutor  and  a  magistrate  went  and  saw  the  defendant  in  consequence  of 
a  letter,  which  had  been  previously  received,  stating  that  the  writer  was  able  to  give 
information  of  something  to  the  prosecutor's  advantage,  and  that  the  prisoner  said 
J.  Laurie  was  his  partner,  and  was  the  brother  of  Sir  P.  Laurie,  neither  of  which 
was  the  fact.  The  prosecutor  paid  him  a  sovereign,  upon  which  he  gave  him  a 
paper  containing  some  information,  which  turned  out  to  be  useless.  The  defend- 
ant refused  to  return  the  money.  For  the  defence  an  endeavor  was  made  to  show 
that  the  prosecutor  and  the  magistrate  went  together  to  the  defendant,  well  know- 

(w)  Rex  o.  Williams,  7  G.  &  P.  354  (32  B.  0.  L.  R.). 

{x\  Supra. 

(y)  Reg.  V.  Hamilton,  1  Cox  C.  G.  244.  Maule,  J.,  was  present.  As  the  mone/  in  this 
case  was  applied  precisely  in  the  way  represented  to  the  prosecutor,  this  case  appears  to 
have  been  erroneously  decided  ;  fo^,  whether  the  speculation  succeeded  or  not,  the  prose- 
cutor parted  with  his  money  intending  it  to  be  applied  as  it  was. 

1  A  false  representation  tending  merely  to  induce  one  to  pay  a  debt  previously  due  from 
him  is  not  within  the  statute  against  obtaining  property  by  false  pretences,  though  pay- 
ment be  thereby  obtained:  People  v,  Thomas,  3  Uil.  169. 
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ing  who  he  was,  for  the  parpoee  of  making  evideace  to  support  a  case  against  him. 
PattesoD,  J. :  '^  If  I  UDderstand  the  defence  set  up,  it  is  nothing  more  nor  less  than 
this,  that  a  ooospiracj  existed  between  the  prosecutor  and  the  magistrate  to  entrap 
the  defendant  into  the  commission  of  the  offence.  You  will  judge  for  yourselves 
whether  it  be  so  or  not  But  still,  if  the  defendant  did  obtain  the  money  by  false 
pretences,  and  knew  them  to  be  false  at  the  time,  it  does  not  signify  whether  they 
iatended  to  entrap  him  or  not.''(z) 

But  where  upon  an  indictment  for  false  pretences  it  appeared  that  the  prisoner 
was  employed  to  cut  chaff  for  the  prosecutor,  and  was  to  be  paid  2d.  per  fan  for  as 
maoh  as  he  cut.  He  demanded  10«.  Qd.,  and  stated  he  had  cut  sixty-three  fans, 
bat  the  prosecutor  had  seen  him  remove  eighteen  fans  of  cut  chaff,  and  add  them 
to  the  heap  which  he  pretended  he  had  cut,  thus  making  the  sixty-three  fans  for 
which  he  charged.  Upon  the  representation  that  he  had  cut  sixty-three  fans,  and 
notwithstanding  his  knowledge  of  the  prisoner  having  added  eighte.'n  fans,  the 
prosecutor  paid  him  the  IO3.  6d, ;  and  it  was  held,  on  a  case  reserved,  that  the  pri- 
soner had  not  obtained  the  money  by  means  of  the  false  pretence ;  for  the  prosecutor 
knew  it  was  false,  and  therefore  it  was  not  the  false  pretence  tliat  induced  him  to^ 
part  with  his  money.(a) 

In  July.  1850,  the  defendant  told  the  prosecutrix  that  he  belonged  to  a  club, 
called  the  '^  Instant  Benefit,"  and  was  canvassing  for  members :  he  said  it  was  a 
very  strong  club ;  they  had  about  £7000  in  the  bank.  The  prosecutrix  declined  to 
eater.  The  defendant  called  on  the  prosecutrix  again  in  about  a  month.  He  still 
praised  the  club,  and  said  it  was  strong  and  respectable ;  that  was  all  he  said  at  that 
time;  and  she  then  entered  herself,  *her  husband,  and  her  daughter  as  r:^/*QA 
members,  which  she  would  not  have  done  unless  the  defendant  had  made  ^ 
these  representations,  and  she  paid  3(/. ;  for  obtaining  which  the  prisoner  was  in- 
dicted. The  jury  were  told  that  they  might  take  into  account  what  passed  at  the 
first  meeting  as  well  as  what  passed  at  the  time  the  '6d,  was  paid,  as  one  continuing 
representation  ;  and,  upon  a  case  reserved,  it  was  held  that  this  direction  was  correct. 
For  if  the  representations  were  connectible,  it  was  for  the  jury  to  determine  whether 
in  fact  they  were  connected.(6)  « 

Where  the  false  pretence  was  in  writing,  and  it  has  been  lost,  parol  evidence  of 
its  contents  may  be  given  in  evidence.  On  an  indictment  for  fiUse  pretences  it  ap- 
peared that  the  prisoner  had  obtained  the  goods  by  a  false  letter,  which  had  been 
lost  before  the  trial :  and  Tindal,  0.  J.,  allowed  parol  evidence  of  its  contents  to  be 
given.(c) 

The  indictment  charged  the  prisoner  with  falsely  pretending  that  he  had  obtained 
from  Lord  iStanley  the  appointment  of  emigration  agent  at  Port  Philip,  which  was 
a  situation  worth  £600  a  year,  and  that  ibr  £200  he  would  give  J.  Heron  one- 
third  of  the  emigration  agentship.  According  to  the  evidence  of  the  prosecutor 
and  his  witnesses  the  prisoner  obtained  the  money  by  means  of  the  pretences  stated 
in  the  indictment,  which  were  false.  The  prisoner  had  also  urged  the  prosecutor 
to  become  his  partner,  and  engaged  that  if  the  prosecutor  accepted  his  proposal  of 
a  partnership,  and  advanced  him  the  £200  as  a  bonus,  the  prosecutor  should  have 
a  third  share  of  the  emigration  agentship,  and  of  the  other  business,  which  the  pn- 
8oner  would  have  in  the  colony.  Ailer  the  pretences  stated  in  the  indictment  had 
been  made,  and  before  the  prosecutor  parted  with  his  money,  a  partnership  deed 
was,  at  the  prisoner's  instance,  prepared  by  the  prisoner's  solicitor,  and  executed  by 
the  prosecutor  and  prisoner.  The  prisoner  had,  however,  previously  promised  that 
on  drawing  up  the  deed  of  partnership  between  them  he  would  show  the  prosecutor 
the  letters  from  Lord  Stanley  appointing  the  prisoner  emigration  agent.  The  con- 
sideration of  the  partnership  was  stated  in  the  deed  to  be  £200,  and  no  mention 

(«)  Bex  V.  Ady,  7  C.  &  P.  140  (32  E.  C.  L.  R.). 

(a)  Reg.  V.  Mills,  D.  ^-B.  205 ;  Rex  v.  Ady,  tupra^  was  cited,  and  Coleridge,  J.,  observed, 
"In  Rex  v.  Ady  it  is  said  that  the  prosecaior  believed  the  false  statement."  The  prisoner 
might,  in  a  case  like  this,  be  convicted  of  attempting  to  obtain  the  money  by  false  pre- 
tences.    See  Reg.  v.  Roebuck,  D.  &  B.  24,  ante,  p.  660. 

{b)  Reg.  V.  Wei  man.  Dears.  C.  0.  188. 

(e)  Rex  V.  Chadwick,  6  C.  &  P.  181  (25  B.  G.  L.  R.). 
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was  made  of  the  emigration  agency  in  respect  thereof.  *  It  was  objected  that  as  the 
deed  did  not  contain  the  pretences  stated  in  the  indictment,  bat  on  the  oontrarj 
represented  the  £200  to  be  given  in  consideration  of  a  general  partnership,  and  as 
the  prosecutor  had  made  use  of  the  deed  as  part  of  his  case,  the  parol  evidence  of 
the  false  pretence  ought  to  be  rejected.  The  Recorder  overruled  the  objection,  and 
told  the  jury  that  if  they  believed  the  evidence  of  the  prosecutor,  and  were  satisfied 
that  the  prosecutor  in  fact  parted  with  his  money  on  the  pretences  laid  in  the  in- 
dictment, and  that  the  preparation  of  the  partnership  deed,  and  the  execution  of  it, 
were  a  part  of  the  prisoner's  scheme  to  effect  the  fraud,  the  prisoner  might  properly 
be  convicted ;  and,  upon  a  case  reserved  after  conviction,  upon  the  question  whether, 
under  the  circumstances,  upon  the  production  of  the  deed  as  part  of  the  prosecu- 
tor's case,  the  parol  evidenoe  ought  to  have  been  excluded,  the  judges  hdd  the  con- 
Tiction  right. (rf) 

♦rQll  *^°  ^^  indictment  for  obtaining  money  by  false  pretences  it  was  proved 
^  that  the  prisoner  on  the  13th  of  April  obtained  the  sum  charged  in  the  io- 
dictment  from  W.  Hirst,  by  representing  that  he  was  authorized  to  receive  that 
Bum  by  L.  Uttley  for  goods  delivered.  Evidence  was  offered  that  within  a  week 
from  the  13th  of  April  the  prisoner  obtained  another  sum  from  another  person  by  a 
like  representation  ;  that  he  was  authorized  by  L.  Uttley  to  receive  that  sum  on  hiB 
•behalf  for  goods  delivered ;  and  the  sessions  held  that  the  evidence  was  admissible 
for  the  purpose  of  proving  the  intent  of  the  prisoner  when  he  committed  the  acts 
•charged  in  the  indictment;  but,  on  a  case  reserved,  it  was  held  that  there  were  no 
facts  in  the  case  that  would  warrant  the  admission  of  the  evidence  (e) 

The  prisoner  was  charged  with  obtaining  money  by  falsely  pretending  that  he 
was  of  age,  and  it  was  held  that  a  plea  of  infancy  to  an  action  brought  against  him 
was  not  admissible,  as  the  plea  might  have  been  pleaded  without  his  knowledge; 
but  that  evidence  that,  when  he  was  applied  to  for  the  payment  of  a  debt,  he  had 
said  he  was  a  minor  and  should  plead  his  infancy,  ought  to  be  left  to  the  jnry.(/) 

An  indictment  alleged  that  the  prisoner  pretended  that  he  was  a  captain  in  the 
5th  Regiment  of  Dragoon  Guards,  and  it  was  held  that  evidenoe  was  admissible  that 
he  had  represented  to  the  prosecutor  that  he  had  been  in  India  and  in  active  service 
in  Kabul ;  for  the  falsehood  of  the  pretence  alleged,  and  the  intent  to  defraud,  most 
be  proved ;  and  his  having  told  other  falsehoods  was  evidence  of  an  attempt  to  de- 
ceive. A  number  of  statements  might  have  been  made,  all  contributing  to  create  a 
general  impression  that  he  was  what  he  assumed  to  be,  but  there  might  be  one  par- 
ticular representation  which  was  more  influential  than  all  the  rest,  and  which  eventr 
ually  enabled  the  prisoner  to  obtain  his  object;  and  this  pretence  of  his  having 
been  in  India  was  essentially  connected  with  the  pretence  alleged,  since  it  was  pro- 
bably used  as  a  means  of  confirming  the  impreedion  that  he  was  in  the  Dragoon 
Ouards.  It  was  also  held,  that  it  might  be  proved  that  the  prisoner  had,  after  he 
had  obtained  the  money,  represented  himself  to  be  in  the  Dragoon  Guards  to 
another  person,  for  this  evidenoe  tended  to  confirm  the  prosecutor's  evidenoe.  It 
was  also  held,  that  it  might  be  proved  that,  for  three  years  previously  to  the  offsnce, 
the  prisoner  had  gone  by  another  name,  and  followed  a  different  profession,  for  that 
was  one  mode  of  proving  that  the  prisoner  was  not  in  the  Dragoon  Guards;  but  it 
was  merely  presumption,  and  might  be  rebutted.  The  prisoner  had  assumed  the 
•  name  of  Captain  Hamilton,  and  represented  himself  to  be  in  the  Dragoon  Guards 
before  he  was  acquainted  with  the  prosecutor,  and  had  repeatedly  appeared  in  the 
undress  uniform  of  a  cavalry  regiment,  and  it  was  some  time  after  his  introduction 
to  the  prosecutor  that  he  obtained  the  money ;  it  was  urged  that  the  false  pretence 
must  be  immediately  connected  with  the  object  of  obtaining  the  money,  and  here 
*fiQ91  ^^^  pretence  was  made  before  "^the  prisoner  knew  the  prosecutor.  It  clearly, 
-*  therefore,  was  not  made  for  the  purpose  alleged  in  the  indictment.  But  it 
was  held  that  every  time  a  man  reiterates  a  false  pretence  he  makes  one  within  the 

(d)  Reg.  V.  Adamson,  2  M.  C.  G.  R.  286 ;  1  G.  &  K.  192  (47  E.  G.  L.  R.). 

(«)  Reg.  V.  Holt,  Bell  G.  G.  280. 

(/)  ^^g-  ^'  Walker,  1  Gox  G.  G.  99.  The  Gommon  Seijeaat,  after  coosalting  Rolfe,  B. 
In  Reg.  V.  Simmonds,  4  Goz  G.  G.  277,  the  Recorder  also  decided  that  a  plea  of  infaDCj 
was  not  admissible  on  a  similar  indictment  for  the  same  reason. 
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Act.  He  does  not  exhaust  his  liability  by  the  commission  of  a  single  fraud.  If  he 
assumes  a  false  character  for  one  object,  bis  maintaining  it  for  the  accomplishment 
of  another  does  not  divest  the  second  of  its  criminality.  But  it  is  for  the  jury  to 
determine  whether  the  character  was  maintained  for  the  purpose  of  de/rauding  the 
prosecutor.(  g) 

Where  an  indictment  alleged  a  pretence  to  have  been  made  to  J.  Baggally  and 
others,  and  the  pretence  was  made  to  J.  Baggally  in  the  absence  of  his  partners, 
but  with  intent  to  defraud  the  finn,  we  have  seen  Uiat  it  was  held  that  the  evidence 
supported  the  indictment.(A) 

Where  the  prisoners  were  charged  with  pretending  that  a  certain  vessel  was  in 
Penarth  Road,  and  that  one  of  them  was  the  master  and  the  other  of  them  was  the 
mate  of  the  said  vessel,  and  that  they  wanted  the  sum  of  £3  to  pay  for  the  pilotage 
of  the  vessel,  and  it  was  proved  that  no  vessel  answering  the  description  of  the  pri- 
soners' supposed  ship  had  arrived  or  had  been  heard  of  down  to  the  trial,  and  after 
the  prisoners  were  in  custody  one  of  them  said  that  the  vessel  was  expected  at 
Swansea,  and  subsequently  that  there  was  no  vessel  at  all ;  Wightman,  J.,  seems  to 
have  held  that  the  fact  that  there  was  no  vessel  at  all,  or  with  which  they  were  con- 
nected, negatived  the  pretence  that  they  were  the  master  and  mate  of  the  supposed 
vessel,  (t) 

One  count  all^d  a  pretence  to  have  been  made  to  R.  Mills,  and  the  money  ob- 
tained from  him ;  another  count  alleged  the  pretence  to  have  been  made  to  H. 
Insoll,  and  the  money  obtained  from  him  The  prisoners  had  been  members  of 
"  The  Conqueror  "  lodge  of  Odd  Fellows,  by  the  rules  of  which,  on  the  death  of  a 
member,  his  family  became  entitled  to  a  sum  of  money.  *^  The  Conqueror ''  lodge 
was  a  branch  lodge  of  the  Odd  Fellows  at  Wordesley,  and  on  the  death  of  any  one 
of  its  members  a  certificate  in  a  printed  form  was  presented  to  the  Secretary  at 
Wordeslny.  The  prisoners  went  to  Insoll,  the  secretary  at  Wordesley,  and  presented 
a  certificate  in  the  printed  form  and  filled  up  in  writing,  purporting  to  certify  the 
death  of  a  member  of  "  The  Conqueror  "  lodge.  At  this  time  the  "  The  Conqueror" 
lodge  had  been  dissolved,  and  a  new  lodge  formed ;  but  Insoll  was  not  aware  of  this 
fact,  and  did  not  doubt  the  genuineness  of  the  check ;  and  the  prisoners  told  him 
they  were  members  of  ^'  The  Conqueror "  lodge,  and  that  the  man  named  in  the 
certificate  had  died  of  fever,  and  the  money  was  wanted  to  provide  for  his  funeral 
immediately,  and  in  consequence  of  this  representation  the  secretary  accompanied 
the  prisoners  to  Mills,  the  treasurer,  who,  upon  the  fact^  stated,  being  equally  igno- 
rant of  the  dissolution,  paid  the  prisoners  £16,  the  amount  to  which  the  family  of  a 
member  was  entitled  under  the  circumstances  mentioned  in  the  certificate.  The 
certificate  was  altogether  false.  It  was  objected  that  neither  count  was  proved,  for 
the  pretence  was  to  Insoll,  and  the  money  obtained  '''from  Mills ;  Erie,  J. :  r«/>qq 
"  Mills  is  the  treasurer,  who  disposes  of  the  money  of  the  society  on  receiv-  ^ 
ing  certificates  from  Insoll,  who  is  the  responsible  party.  The  prisoners  go  to  Insoll, 
and  Insoll  goes  to  the  mechanical  instrument,  the  treasurer,  and  the  latter  produces 
the  money.  I  think  that  it  is  correctly  stated  that  Insoll  paid  the  money,  and  that 
it  was  obtained  fi*om  him.     The  second  count,  therefore,  is  correct."(y  ) 

The  indictment  alleged  that  the  prisoner  falsely  pretended  that  he  was  manager 
of  the  Surrey  County  Hospital,  and  that  certain  persons  had  required  the  prcse- 
enters  to  supply  for  the  use  of  the  hospital  certain  large  quantities  of  linen,  and 
that  he  had  authority  to  ask  for  and  receive  so  many  yards  of  linen  for  and  on 
account  of  the  said  persons ;  by  means,  &c.  A  hospital  was  building  to  be  called 
the  New  Surrey  County  Hospital,  and  the  prisoner  was  in  the  employ  of  the  con- 
tractor, and  as  such  had  charge  of  the  building  stores,  and  there  was  a  committee 
composed  of  the  persons  mentioned  in  the  indictment.  The  prisoner  sent  the 
prosecutors,  linen  manufacturers,  the  following  letter : — 

(g)  Reg.  9.  HamiltOQ,  I  Cox  C.  G.  244,  Pollock,  C.  B.,  and  Maule,  J. 

(A)  Reg.  V.  Kealey,  2  Den.  G.  G.  68,  ante,  p.  304. 

(f)  Reg.  V.  Baroisse,  5  Goz  G.  G.  559. 

(/ )  Reg.  V.  Roose,  4  Gox  G.  G.  7.  As  the  certificate  was  produced,  and  the  pretences 
told  to  Mills  in  the  presence  of  the  prisoners,  it  should  seem  that  the  first  count  was 
proved. 
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"  New  Snrrey  Oounty  Hospital,  Guildford. 
*^  Please  to  forward  samples  of  linen  and  your  prices  to  the  above  hospital. 

«  (Signed)  for  H.  J.  Franklin, 

"  J.  Stent." 

The  prisoner  sent  a  subsequent  letter  to  the  effect  that  he  wished  on  account  of 
the  hospital,  to  have  the  prices  of  bedding  for  sixty-eight  beds,  and  afterwards  the 
following : — '^  I  have  to  inform  you  that  the  committee  at  their  last  meeting  decided 
not  to  have  any  linens  at  present.  A  special  meeting  will  take  place  at  an  early 
day,  and  Mr.  Franklin  hopes  to  make  a  better  order.  At  present  forward  the 
following  to  H.  J.  Franklin,  Manager  Surrey  County  Hospital,  Guilford." 

An  order  was  enclosed  for  a  quantity  of  linen.  The  members  of  the  committee 
knew  nothing  of  such  order,  and  there  was  no  manager  of  the  hospital  On  his 
apprehension  the  prisoner  said  he  meant  to  pay  for  the  goods,  and  it  appeared  that 
he  was  in  a  positiun  to  do  so,  as  he  had.  a  good  situation,  and  the  amount  of  the 
goods  was  such  as  he  might  reasonably  require  and  afford  to  pay  for.  Willes,  J., 
told  the  jury  that  *^  the  only  question  for  you  is,  did  he  fraudulently  endeavor  to 
obtain  the  goods  from  the  prosecutors  by  representing  to  them  that  he  was  orderlog 
them  on  behalf  of  the  Surrey  County  Hospital  ?  In  other  words,  did  he  order  the 
goods  on  behalf  of  the  hospital,  or  for  himself?  If  the  former,  there  was  an  inteot 
to  defraud ;  for  a  man  to  assume  to  order  goods  in  the  name  of  a  person  in  better 
credit  than  himself  is  a  fraud,  and  shows  an  intent  to  defraud."(^')  This  case  is 
probably  misreported.  It  is  perfectly  clear  that  a  man  may  order  goods  in  the 
name  of  a  person  in  better  credit  than  himself  with  an  honest  intention  of  paying 
for  them,  and  no  doubt  the  learned  judge  lefl  the  question  to  them  whether  he  did 
so,  or  whether  he  ordered  them  with  the  fraudulent  intention  of  obtaining  them 
and  not  paying  for  them. 

The  prisoners  were  indicted  for  obtaining  by  fake  pretences  a  check  for  £40. 
The  fraud  was  effected  by  means  of  a  petition  exhibited  in  the  Court  of.  Chancerj 
on  behalf  of  C.  J.  Rugg  and  three  of  the  prisoners,  on  which  an  order  was  made 
for  the  payment  of  £40  to  C.  J.  Kugg,  by  falsely  pretending  to  the  accountantr 
general  that  one  of  the  prisoners  was  C.  J.  Rugg.  All  the  prisoners  except  Morris 
were  present  at  the  time  when  the  false  representation  was  made.  Morris  had  made 
an  affidavit,  which  was  exhibited  before  the  master,  to  whom  it  had  been  ref^red  to 
report  on  the  claims  of  the  petitioners,  verifying  the  state  of  the  family,  which 
affidavit  contained  nothing  untrue,  though  exhibited  for  a  fraudulent  purpose. 
Morris  had  received  £8  out  of  the  money  obtained  out  of  the  Court  of  Chanceiy, 
ai]d  other  evidence  was  given  tending  to  show  that  Morris  was  aware  of  the  fraud 
which  was  in  contemplation.  On  behalf  of  Morris  it  was  objected  that  he  could 
not  be  convicted  on  this  indictment,  the  false  pretence  being  made  by  other  parties 
in  his  absence,  and  without  any  personal  interference  of  his  at  the  time.  But 
V  oltman,  J.,  directed  the  jury  that,  if  they  were  satisfied  that  Morris  was  aware  of 
the  fraudulent  purpose  for  which  his  affidavit  was  to  be  used,  and  was  acting  in 
concert  with  the  other  prisoners  with  the  intention  that  the  money  due  to  C.  J. 
Rugg  should  be  obtained  by  the  false  pretence  that  one  of  the  prisoners  was  C.  J. 
Rugg,  he  was  equally  liable  to  be  convicted  with  the  others  upon  this  indictment; 
and,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion,  that  in  mis- 
demeanors all  parties  are  principals;  whether  present  or  not,  and  therefore  the 
conviction  was  right.(A:) 

As  obtaining  property  by  false  pretences  is  a  misdemeanor,  and  all  persons  engaged 
in  a  misdemeanor  are  principals,  and  the  acts  done  by  one  of  such  persons  in  fur- 
therance of  the  common  object,  are  in  contemplation  of  law  the  acts  of  the  others, 
though  they  may  be  absent,  if  it  appear  that  several  persons  are  engaged  in  the 
common  purpose *of  obtaining  goods,  by  false  pretences,  a  false  pretence  made  hy 
one  of  them  in  furtherance  of  that  purpose,  is  in  contemplation  of  law  a  false  pre- 
tence made  by  the  others  also,  and  will  support  an  indictment,  which  alleges  that 

(jf)  Reg.  *'•  Franklin,  4  F.  &  P.  94. 

(A)  Reg.  V.  Moland,  2  M.  C.  C.  R.  276.  See  Reg.  v.  Clayton,  1  C.  &  K.  128  (47  E.  C.  L. 
R.),  and  note  (n),  vol.  1,  p.  128. 
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the  Mm  pretence  was  made  by  such  other  persous,  though  thej  were  absent  at  the 
time  when  such  pretence  was  made.(Z) 

Upon  an  indictment  for  any  offence  mentioned  in  this  chapter,  the  jury,  under 
the  14  &  15  Vict.  c.  100,  s.  9,  may  convict  of  an  attempt  to  commit  that  offence, 
and  thereupon  the  prisoner  pnay  "^be  punished  in  the  same  manner  as  if  he  rucaqi 
bad  been  convicted  on  an  indictment  for  such  attempt. (nt)  ^ 

The  eighth  count  of  an  indictment  alleged  that  the  prisoner  falsely  pretended  to 
the  relieving  officer  of  a  parish  that  he  had  delivered  to  a  pauper  of  the  parish  two 
loaves  of  bread,  and  that  each  of  them  weighed  3}  lbs. ;  by  means  of  which  fake 
pretences  he  unlawfully  attempted  to  obtain  the  sum  of  one  shilling  from  the 
gnardians  of  the  parish;  the  ninth  and  tenth  counts  were  8imilar.(n)  The  prisoner 
had  entered  into  a  contract  with  the  guardians  of  Great  Yarmouth  to  supply  the 
out-door  poor  with  loaves  of  bread  of  3^  lbs.  each,  at  sevenpenee  per  loaf,  until  the 
25th  day  of  March,  1854,  and  the  guardians  agreed  to  pay  the  prisoner  at  the 
price  aforesaid  for  the  loaves  so  supplied  within  two  calendar  months  from  the  said 
25th  day  of  March.  The  contract  also  provided  for  the  guardians  retaining  money 
due  to  meet  deficiencies  in  its  performance  by  the  prisoner.  On  paupers  applying 
for  out-door  relief,  the  relieving  officer  gave  the  applicant  a  ticket  in  this  form — 


31 
Bread  . 
One  Loaf. 
Wm.  Harbert, 


The  pauper,  on  presenting  the  ticket  to  the  prisoner,  was  entitled  to  receive  a  loaf. 
By  the  course  of  dealing  the  prisoner  would  return  the  tickets  the  following  week 
after  they  were  delivered  to  him,  with  a  statement  in  writing  of  the  number  of 
loaves  he  had  supplied,  but  no  other  particular  would'  be  delivered,  and  the  relieving 
officer  would  credit  the  prisoner  in  his  books  for  the  amount,  and  the  money  would 
then  be  paid  to  him  at  the  time  stipulated  in  the  contract.  A  number  of  tickets 
had  been  delivered  to  paupers,  who  had  obtained  loaves  from  the  prisoner  in  the 
usual  course,  and  many  of  these  loaves  were  deficient  in  weight.  The  prisoner  had, 
in  the  usual  course,  returned  the  tickets  to  the  relieving  officer,  with  a  note  in 
writing  of  the  number  of  tickets  returned,  and  they  were  entered  to  the  credit  of 
the  prisoner's  account  in  the  books  of  the  guardians ;  but  the  prisoner  was  appre- 
hended before  any  money  was  paid  to  him.  Upon  a  case  reserved,  after  a  verdict 
of  guilty,  and  after  argument,  Parke,  B.,  delivered  the  following  judgment :  ^^  It 
was  contended  that  the  counts  for  attempting  to  obtain  money  by  false  pretences 
could  not  be  supported,  because  the  offence  of  obtaining  money  under  false  pretences 
was  committed  only  when  the  money  was  obtained  wholly  without  consideration,  and 
that  the  offence  was  analogous  to  larceny,  of  which  the  prisoner  might  be  convicted 
if  the  offence  should  appear  on  the  trial  to  be  larceny.  There  are  many  cases, 
no  doubt,  in  which  the  distinction  is  very  subtle  between  the  misdemeanor  of 
obtaining  money  by  false  pretences  and  larceny  ]  but  it  does  not  follow  that  all  the 
cases  of  obtaining  money  by  false  pretences  are  of  that  description.  But  it  was 
^strongly  contended  that  the.  statute  applied  to  no  cases  where  there  was  r^aai^ 
some  bargain  or  consideration  for  giving  the  money,  and  so  some  cause  for  ^ 
the  giving  other  thun  the  false  pretence,  as  where  goods  were  sold  under  a  false 
representation  of  the  quality  or  value,  and  the  purchaser  had  the  commodity ;  other- 
wise the  range  of  indictable  offences  would  be  greatly  extended,  and  breaches  of 
contract  made  the  ground  of  criminal  proceedings.'' (<')  ^^  But  this  is  not  the  case 
of  the  sale  of  goods  by  a  false  pretence  of  their  weight ;  it  is  an  attempt  to  obtain 
money  by  the  false  and  fraudulent  representation  of  an  antecedent  fact,  viz.,  that  a 

(l)  Reg.  V.  Kerrigan,  9  Cox  C.  C.  441 ;  s.  c,  L.  k  G.  383. 
(m)  See  the  sectioQ,  an/e,  yol.  I,  p.  1. 
(n)  Tbej  are  set  out  at  length,  1  Dears.  G.  G.  384. 

(o)  Beg.  V.  Kenrick,  ante^  p.  654,  and  Reg.  v.  Abbott,  anUj  p.  654,  were  then  mentioDed, 
but  DO  opiaion  intimated  as  to  tbem. 
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greater  naniber  of  pounds  of  bread  had  been  delivered  than  had  actually  been 
delivered,  and  that  representation  made  with  a  view  of  obtaining  as  many  sums 
of  twopence  as  the  number  of  loaves  falsely  pretended  to  have  been  furnished 
amount  to.  In  this  respect  the  case  exactly  resembles  that  of  Rex  v.  WUeheU(^p\ 
where  the  prisoner  obtained  mon^  by  Bhe  false  pretence  that  certain  workmen, 
whom  it  was  his  duty  to  pay,  had  eamei  more  than  they  really  had,  and  there  since 
are  cases  of  similar  convictions  where  the  prisoner  falsely  stated  the  quantity  of 
work  which  he  had  done,  according  to  which  he  was  to  be  paid ;  we  therefore  think 
that  the  indictment  would  be  maintainable  if  the  money  had  been  obtained  A 
second  objection  was,  that  the  prisoner  was  not  to  obtain  the  price  of  the  number 
of  pounds  falsely  stated  to  have  been  delivered  in  cash,  but  only  to  have  credit  m 
account.  The  statement  in  the  case  is  that  the  prisoner  was  to  return  the  tickets, 
and  upon  such  return,  with  a  written  statement  of  the  amount  of  loaves  in  the  fol- 
lowing week,  would  be  credited  in  the  relieving  officer's  book  for  the  amount,  and 
the  money  would  be  paid  at  the  time  stipulated  in  the  oontraet,  that  is,  in  two 
calendar  months  from  the  25th  March  following.  No  further  step  would  be  neces- 
sary f(ir  the  prisoner  to  receive  payment.  The  prisoner  did  obtain  credit  in  account 
from  the  relieving  officer  in  effect  for  the  number  of  pounds  l^lsely  represented  to 
have  been  delivered.  Further,  the  contract  stipulates  that  if  the  prisoner  should 
fail  in  his  performance  of  it,  the  guardians  might  deduct  the  damages  and  costs 
sustained -thereby  from  the  sum  payal;)le  to  him  for  loaves  supplied.  On  the  part  of 
the  prisoner  it  wa£  contended,  first,  that  the  attempt  to  obtain  credit  in  account  for 
a  sum  of  money  by  delivering  up  the  tickets  as  vouchers,  was  not  in  itself  an 
attempt  to  obtain  money  within  the  meaning  of  the  statute ;  for  that  credit  in 
account  was  not  equivalent  to  money,  and  no  doubt  the  credit  in  the  relieving 
officer's  book  was  not  equivalent  to  money,  and  the  prisoner  oonld  not  have  been 
convicted  of  the  offence  of  actually  obtaining  money  by  false  pretences ;  secondly, 
it  was  contended  that  the  credit  in  account  would  not  necessarily  lead  to  an  ultimate 
payment,  for  there  might  be  deductions  for  breaches  of  contract,  which  would  pre- 
vent any  payments  in  cash  by  the  guardians.  We  have  had  great  doubt  on  this 
part  of  the  case,  but  do  not  think  that  this  objection  should  prevail  We  think 
that  the  contingency  of  the  whole  sum  due  to  him  being  subject  to  deductions  in  a 
*fiQR1  ^^^^^^  event,  does  not  the  less  make  the  obtaining  credit  *an  attempt  to 
^  obtain  money,  if  it  would  be  so  without  that  contingency ;  but  our  doubt  has 
been  whether  the  obtaining  that  credit,  though  undoubtedly  a  necessary  step  towards 
obt^iining  the  money,  can  be  deemed  an  attempt  to  do  so.  The  mere  intention  to 
commit  a  misdemeanor  is  not  criminal.  Some  act  is  required,  and  we  do  not  think 
that  all  acts  towards  committing  a  misdemeanor  are  indictable.  Acts  remotely 
leading  towards  the  commission  of  the  offence  are  not  to  be  considered  as  attempts 
to  commit  it,  but  acts  immediately  connected  with  it  are ;  and  if,  in  this  case,  afler 
the  credit  with  the  relieving  officer  for  the  fraudulent  overcharge,  any  further  step 
on  the  part  of  the  prisoner  had  been  necessary  to  obtain  payment,  as  the  making 
out  of  a  further  account  or  producing  the  vouchers  to  the  board,  we  should  have 
thought  that  the  obtaining  credit  in  account  with  the  relieving  officer  would  not 
have  been  sufficiently  proximate  to  the  obtaining  the  money.  But,  on  the  state- 
ment in  the  case,  no  other  act  on  the  part  of  the  prisoner  would  have  been  re- 
quired. It  was  the  last  act,  depending  on  hirMelf,  towards  the  payment  of  the 
money,  and  therefore  it  ought  to  be  considered  an  attempt.  The  receipt  of  the 
money  appears  to  have  been  prevented  by  the  discovery  of  the  fraud  by  the  reliev- 
ing officer;  and  it  is  very  much  the  same  case  as  if,  supposing  rendering  an  account 
to  the  guardians  at  their  offioe,  with  the  vouchers  annexed,  were  a  preliminary 
necessary  step  to  receiving  the  money,  the  prisoner  had  gone  to  the  office,  roidered 
the  ac(5ount  and  vouchers,  and  then  been  discovered,  and  the  money  consequently 

refused."  (?) 

(p)  AnUy  p.  625. 

(q)  Reg.  V.  Eagleton,  Dears.  C.  C  376  and  516.  The  act  of  the  relieving  officer  in 
making  the  entries  was  the  act  of  an  innoceot  agent,  and  preciselj  the  same  as  if  it  bad 
been  done  by  the  prisoner,  and  that  gets  rid  of  all  the  doabt,  for  which  there  really  was 
no  ground  whatever.    If  the  prisoner  had  put  one  innocent  agent  in  motion,  and  any 
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On  an  indictiueDt  for  attempting  to  obtain  money  by  false  pretences  it  appeared 
that  the  prisoner  was  a  collier,  and  in  order  to  ascertain  the  amount  of  wages  to 
which  each  collier  was  entitled,  each  collier,  on  going  to  work,  was  supplied  with  a 
certain  number  of  tallies  marked  witb  a  number  corresponding  with  that  marked 
against  his  name  in  his  employer's  books.  In  each  tub  of  coal  got  by  a  collier  he 
placed  one  of  his  tallies,  and  the  tubs  with  the  tallies  in  them  were  sent  by  rail  to 
a  canal,  and  there  emptied,  and  the  tallies  put  in  one  tub,  and  sent  back  to  the 
pit's  mouth,  wh^re  they  were  hung  on  the  tally  board  over  the  number  on  that 
board  corresponding  with  the  number  on  the  tally,  and  so  showing  the  amount  of 
work  for  which  each  man  was  entitled  to  be  paid.  These  tallies  were  counted,  and 
the  number  booked  to  the  credit  of  the  collier.  The  prisoner  placed  three  tallies 
in  the  tub,  containing  other  tallies,  which  was  just  about  to  be  sent  back  to  the  pit; 
by  which  means  the  tallies  would  in  due  course  have  been  placed  on  the  tally  board ; 
but  they  were  immediately  removed  from  the  tub  by  a  person  who  saw  them  put 
in  it.  It  was  urged  that  there  was  no  proof  of  any  false  pretence  actually  made; 
and  at  all  events  the  false  pretence  was  not  complete.  But  it  was  held  that 
*the  facts  constituted  the  offence  charged ;  the  placing  of  the  tally  in  the  ri^^qrj 
tab  by  the  prisoner  being  an  act  done  for  the  purpose  of  obtaining  money  ^ 
which  was  not  due  to  him,  and  with  intent  that  the  person  whose  duty  it  was  to  do 
80  should  place  the  tallies  on  the  board,  whereby  he  would  have  obtained  credit  for 
work  which  he  had  not  done.(r)  • 

Upon  an  indictment  for  attempting  to  obtain  money  by  false  pretences  tried  at 
the  Central  Criminal  Court,  it  appeared  that  Messrs.  Duncan  of  New  York,  the 
correspondent^  of  the  Union  Bank  in  London,  were  in  the  habit  of  issuing  circular 
letters  of  credit  for  certain  sums,  with  a  list  of  correspondents  in  different  parts  of 
the  world,  authorizing  the  person  to  whom  the  letter  of  credit  was  given  to  draw  in 
favor  of  one  of  those  correspondents  for  such  part  as  he  might  require  of  the  stipu- 
lated sum  for  which  the  letter  was  given.  The  Union  Bank  correspondent,  on 
giving  cash  on  such  draft,  was  to  indorse  the  amount  on  the  circular,  and  when  the 
whole  was  advanced,  the  last  person  making  an  advance  retained  the  circular.  Each 
circular  was  numbered  with  a  distinctive  number.  The  prisoner  obtained  a  circular 
from  Messrs.  Duncan  for  £210,  No.  41,  and  having  obtained  different  sums  not 
amounting  to  £210  in  England,  went  to  St.  Petersburg,  and,  having  altered  the 
circuhur  by  adding  the  figure  6  to  210,  and  so  converted  the  circular  into  one  for 
^5210,  exhibited  it  to  Messrs.  Wilson  of  that  place,  one  of  the  firms  mentioned*  in 
the  circular,  and  obtained  from  that  house  several  sums,  and  finally  a  sum  of  £1200, 
and  another  of  £2500,  on  drafts  for  those  amounts  on  the  Union  Bank,  drawn 
by  the  prisoner  in  fiivor  of  their  firm  in  London,  all  of  which  were  indorsed  on  the 
back  of  the  circular.  Messrs.  Wilson  forwarded  the  drafts  to  their  house  in  London, 
and  they  duly  presented  the  draft  for  £1200  on  the  Union  Bank,  and  required  pay- 
ment of  it.  The  Union  Bank  having  been  advised  of  the  circular  No.  41  by  Messrs. 
Duncan  as  a  circular  for  £210  only,  and  so  discovering  the  fraud,  refused  to  pay  the 
£1200,  and  the  prisoner,  being  afterwards  found  in  England,  was  apprehended,  and 
the  indictment  in  question  preferred.  Parke,  B.,  thought  that  a  person,  though 
personally  abroad,  might  commit  an  offence  in  England,  and  that  it  was  a  question 
for  the  jury  whether,  although  the  prisoner's  immediate  object  was  to  cheat  Messrs. 
Wilson,  he  did  not  also  mean  that  they  or  their  correspondents  or  the  indorsee 
from  them  should  present  the  draft,  and  obtain  payment  of  it  from  the  Union  Bank 
by  presenting  it  as  a  true  one  :  and  he  left  the  question  to  the  jury  whether  he  did 
so  intend,  and  they  found  that  he  did ;  but,  upon  a  case  reserved,  it  was  held  that 
the  conviction  could  not  be  supported.  The  question  was  whether,  supposing  the 
Union  Bank  had  honored  the  prisoner's  draft  upon  them,  he  could  have  been  con- 
number  of  other  innocent  agents  had  been  thereby  put  in  motion,  e?erj  act  done  would 
haTe  been  just  the  same  as  if  done  by  the  prisoner.  As  to  the  point  upon  the  deductions 
the  simple  answer  was,  the  prisoner  made  the  attempt,  and,  whether  it  succeeded  or  not, 
he  was  guilty  of  that  attempt. 

(r)  Reg.  V.  Rigby,  7  Ooz  G.  G.  507,  Martin,  B.,  and  Byles,  J.  This  decision  quite  accords 
with  Reg.  V.  Eagleton,  Dears.  G.  G.  376,  supruj  and  Reg.  v.  Holloway,  I  Den.  G.  G.  370, 
aa/e,  p.  160. 
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victed  of  obtaiDing  any  chattel,  money,  or  valuable  security.  This  would  not  have 
been  an  obtaining  within  the  meaning  of  the  statute,  which  eontetaplates  the  money 
being  obtained  according  to  the  wish  and  for  the  advautage,  or  at  all  events  to  gain 
some  object  of  the  party  who  makes  the  false  pretence.  Here  it  was  not  to  gain 
*69S1  °°^  object,  '''and  it  was  not  according  to  his  wish.  He  would  derive  do 
■^  benefit  from  the  draft  being  honored.  He  had  obtained  his  full  object  at 
St.  Petersburg,  and  had  the  money  in  his  pocket.  As  to  the  finding  of  the  jnrj, 
they  merely  meant  to  say  that  the  prisoner  foresaw  that  the  draft  would  be  pre- 
sented to  the  Union  Bank,  not  that  he  wished  it.(s) 

An  indictment  allied  that  the  prisoner  "  did  unlawfully  attempt  and  endeavor, 
fraudulently,  falsely,  and  unlawfully  to  obtain  from  the  ^'  Agriculturist  Cattle  In- 
surance Company  "  a  large  sum  of  money,  to  wit,  the  sum  of  £22  10s.,  with  intent 
thereby  then  and  there  to  cheat  and  defraud  the  said  ^'  Agriculturist  Cattie  Insur- 
ance Company ;''  after  a  verdict  of  guilty,  upon  a  case  reserved,  it  was  objected  that 
the  nature  of  the  attempt  was  not  suflBoiently  specified,  and'  the  money  was  not  laid 
to  be  the  property  of  any  one ;  and  the  judges  were  unanimously  of  opinion  that 
both  objections  were  well  founded,  and  the  judgment  was  arrosted.(<) 

Where  the  indictment  was  in  Herefordshire,  and  the  false  pret-ence  in^that  county; 
but  the  money  received  in  Monmouthshire;  the  judges  held  that  the  indictment  was 
laid  in  the  wrong  county ;  because  the  language  of  the  30  Geo.  3,  c.  24,  made  the 
oficice  to  consist  in  obtaining  the  money,  and  not  in  using  any  false  pretence 
whereby  money  is  obtained.(u)  But  this  difficulty  was  entirely  removed  by  the 
7  Geo.  4,  c.  64,  s.  12,(1?)  which  in  such  cases  makep  it  lawful  to  indict  the  party  in 
either  county. 

The  prisoner  was  indicted  at  the  Middlesex  Sessions  for  obtaining  by  false  pre- 
tences a  post-office  order  of  J.  Collingridge,  and  in  other  counts  for  obtaining  a  five- 
pound  bank  note  and  two  pieces  of  paper,  to  wit,  two  halves  of  a  five-pound  note,  of 
the  said  J.  Collingridge.  The  prosecutor  resided  at  Sunbury  in  Middlesex,  having 
a  house  also  at  Bath,  and  the  prisoner  lived  at  Yauxhall-road  in  Middlesex,  and  the 
prisoner  wrote  the  first  letter  at  his  residence  in  the  assumed  name  of  Dr.  Scott,  to 
which  he  had  no  right,  and  directed  it  to  "  John  Collingridge,  Esq.,  Bath."  This 
^letter  falsely  represented  that  James  Brewer  was  advised  to  gain  admission 
into  a  consumption  hospital ;  that  he  had  no  means  of  paying  the  fees  of  the 
institution,  and  requested  assistance,  and  desired  an  answer  to  be  addressed,  '*  James 
Brewer,  Post-office,  Gravesend."  The  letter  was  posted  at  Gravesend  by  an  accom- 
plice of  the  prisoner,  and  reached  the  prosecutor  at  Sunbury,  having  been  forwarded 
to  him  from  Bath,  ancl  he,  believing  the  story  told  in  the  letter  to  be  true,  obtained 
the  post-office  order  in  question,  and  having  enclosed  it  in  a  sealed  envelope  directed 

(«)  Reg.  V,  Garrett,  Dears.  C.  0.  232.  Maule,  J.*^  ''The  word  'obtain'  means  tbe  same 
as  the  word  'get'  in  its  sense  of  'acquire.'"  Parke,  B. :  "Tbe  word  'obtain'  seema  to 
mean,  not  so  much  a  defrauding  or  depriving  another  of  his  property,  as  the  obtaining 
some  benefit  to  the  party."  None  of  the  court  doubted  that  "if  a  man  employ  a  conscious 
or  unconscious  agent  in  this  country,  he  may  be  amenable  to  the  laws  of  England,  al- 
though at  the  time  he  was  living  beyond  the  jurisdiction  :"  per  Lord  Campbell,  0.  J.  See 
as  to  this  point,  Kezw.  Brisac,  4  East  R.  163.  it  is  not  a  little  singular  that  it  seems  never 
to  have  occurred  to  any  one  that,  supposing  all  the  facts  in  this  case  to  have  happened  in 
England,  the  prisoner  would  clearly  have  been  guilty  of  obtaining  by  false  pretences  the 
money  he  received  from  Messrs.  Wilson,  and  that  makes  an  end  of  this  case.  Suppose  a 
person  drew  a  check  on  a  bank  in  which  he  had  no  funds,  and  by  it  obtained  from  A.  a 
sum  of  money,  and  the  check  afterwards  passed  through  several  persons'  hands,  each  of 
whom  gave  the  amount  for  it,  nothing  can  be  clearer  than  that  the  offence  would  be  ob- 
taining the  money  from  A.  only. 

{t)  Reg.  V.  Marsh,  1  Den.  C.  0.  505.  The  proper  course  is  to  allege  the  false  pretences, 
and  to  deny  their  truth  in  the  same  manner  as  in  an  indictment  for  obtaining  property  by 
false  pretences,  and  then  to  allege  that  by  means  of  the  false  pretences  the  prisoner  at- 
tempted to  obtain  the  property. 

(u)  Rex  V.  Buttery,  as  stated  by  Lord  Tenterden  in  3  B.  &  C.  703  (10  E.  G.  L.  R.).  But 
the  same  very  learned  Chief  Justice,  after  stating  the  decision  in  this  case  in  4  B.  i^  Aid. 
179,  added,  the  judges  did  not  think  the  party  not  indictable  at  all,  because  the  pretence 
which  was  necessary  to  constitute  the  crime  was  in  one  county  and  the  receipt  in  another ; 
and  so  there  was  no  entire  crime  in  either. 

(v)  AntCf  p.  332. 
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to  "  James  Brewer,  Post-office,  Gravesend,  Kent,"  put  it  in  the  Sunbury  post-office, 
whence  it  was  trarfsmltted  in  due  course  to  Grayesend  in  Kent,  and  there  received 
by  the  accomplice  of  the  prisoner  under  his  directions,  who  got  the  money  for  the 
order,  and  gave  half  of  it  to  the  prisoner,  at  his  residence  in  the  Vaux hall-road. 
The  prisoner  wrote  and  posted  the  second  letter  from  Bath.  This  letter  was  written 
in  the  fictitious  name  of  John  Henry  CoUingridge,  and  directed  to  **  John  CoUing- 
ridge,  Esq.,  Sunbury  Villa,  Sunbury,  Middlesex."  This  letter  represented  the 
writer  to  have  been  engaged  in  mercantile  pursuits,  and  to  have  lost  a  large  sum  of 
money  by  the  upsetting  of  a  small-decked  vessel,  and  to  have  injured  his  health, 
and  to  have  been  recommended  to  try  the  benefit  of  the  Bath  waters,  and  asked  for 
pecuniary  assistance,  not  as  a  loan,  but  as  a  gifl;  and  some  letters  enclosed  in  it 
were  requested  to  be  returned  to  the  writer  at  Chippenham.  "  Address  Mr.  J.  H. 
CoUingridge  (to  be  called  for),  late  from  Africa,  the  Post-office,  Chippenham."  This 
letter  was  received  at  Sunbury  by  the  prosecutor,  who,  believing  its  contents  to  be 
true,  enclosed  one  half  of  a  five-pound  note  in  a  letter  addressed  as  desired,  and 
forwarded  it  by  post  from  Sunbury  to  Chippenham,  in  the  county  of  Wilts,  where 
it  was  received  by  the  prisoner,  who  thereupon  requested  the  prosecutor  by  letter  to 
forward  the  second  half  of  the  note  by  post  to  his  residence  in  Middlesex,  and 
which  the  prosecutor,  who  was  still  at  Sunbury,  accordingly  did,  and  the  prisoner 
received  it  there.  It  was  objected,  first,  that  the  prisoner  was  only  triable  for  ob- 
taining the  post-office  order  in  Kent,  where  it  was  received.  2d,  that  one  half  of 
the  note  having  been  received  in  Wiltshire,  and  the  other  half  in  Middlesex,  the 
bank  note  was  not  received  in  Middlesex ;  and  that  with  respect  to  the  charge  of 
obtaining  two  pieces  of  paper,  to  wit,  two  halves  of  a  Bank  of  England  note,  the 
same  constituted  no  ofience,  because  the  halves  were  of  themselves  aqd  as  distinct 
from  each  other  valueless.  The  objections  were  overruled  and  the  prisoner  con- 
victed; and,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that 
the  conviction  was  right,  even  independently  of  the  7  Geo.  4,  c.  64,  s.  12  :[to)  and 
Alderson,  B.,  observed  that  when  the  prosecutor  put  the  letter  containing  the  post- 
office  order  into  the  post-office  at  Sunbury,  in  Middlesex,  the  postmaster  became  the 
agent  of  the  prisoner,  and  the  latter  must  thus  be  taken  to  have  received  it  in 
Middlesex,  (ac) 

Upon  an  indictment  tried  at  the  sessions  for  the  county  of  the  ^borough  r^i^AQ 
of  Carmarthen,  which  is  a  separate  jurisdiction  from  the  county  of  Car-  *-  , 
marthen,  it  appeared  that  the  false  pretence,  with  which  the  prisoner  was  charged, 
was  contained  in  a  letter  written  by  him  at  N.  £.,  in  the  county  of  Carmarthen,  and 
received  by  the  prosecutor  in  the  borough  of  Carmarthen.  The  money  obtained  by 
such  false  pretence  was  posted  in  a  registered  letter  in  the  borough  of  Carmarthen, 
and  received  by  the  prisoner  at  N.  E.,  in  the  county  of  Carmarthen ;  and  upon  a 
case  reserved,  it  was  held  that  the  sessions  for  the  borough  had  jurisdiction  to  try 
the  prisoner.  The  offence  consisted  of  making  the  false  pretence,  and  obtaining 
the  money  by  means  of  the  false  pretence,  and  that  offence  was  committed  by  the 
prisoner  partly  in  one  county  and  partly  in  another:(y) 

The  prisoner  was  indicted  in  Northamptonshire  for  pretending  to  the  com- 
missioners of  the  treasury  that  the  fees  received  by  him  as  the  rbgistrar 
of  the  Court  of  record  for  the  borough  of  Northampton  amounted  to  a  certain 
sum  only,  by  means  whereof  he  did  then  and  there  obtain  a  certain  sum  of 
money.  The  prisoner's  return  of  the  amount  of  fees  was  received  in  a  letter,  dated . 
in  Northampton,  and  he  had  sworn  an  affidavit  there  of  its  truth.  The  treasury 
minute  upon  it,  which  authorized  the  payment  to  the  prisoner  of  the  sum  he  had 
obtained,  was  proved  ]  it  directed  the  paymaster  to  pay  the  amount,  which  was  paid 
in  Westminster.  It  was  objected  that  no  part  of  the  offence  had  taken  place  in 
Northamptonshire;  but  Coleridge,  J.,  held  that  as  the  letter  was  written  and  the 
affidavit  sworn  in  Northamptonshire,  the  jury  might  infer  that  they  were  posted 
there,  and  that  was  sufficient. (2;) 

(iff)  AntCj  p.  332. 

(x)  Reg.  V.  Jones,  1  Den.  C.  C.  551.  No  notice  was  taken  of  the  objection  as  to  the  half 
notes  being  valueless,  bat  Rex  v.  Mead,  4  C.  &  P.  535  (19  E.  C.  L.  R.),  ante^  p.  269,  shows 
that  there  was  nothing  in  this  objection. 

(y)  Reg.  V,  Leech,  1  Dears.  C.  C.  642.  (z)  Reg.  v,  Cooke,  1  F.  &  F.  64. 
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The  prisoner  was  indicted,  and  the  venae  laid  in  Essex,  for  obtaining  sheep  hj 
false  pretenoes.  The  sheep  were  obtained  in  Middlesex,  and  remained  in  his  pos- 
session till  he  conveyed  them  into  Essex,  and  it  was  held,  on  a  case  reserved,  that 
he  had  been  indicted  and  tried  in  the  wrong  county.(a) 

By  the  22  &  23  Vict.  c.  17,  no  bill  of  indictment  for  obtaining  money  or  other 
property  by  false  pretences  is  to  be  found  by  any  grand  jury  unless  the  prosecutor 
has  been  bound  by  recognisance  to  prosecute,  or  the  person  accused  has  been  com- 
mitted or  bound  by  recognisance  to  answer,  an  indictment  for  such  offence,  unless 
the  indictment  is  preferred  by  the  direction,  or  with  the  consent,  of  a  court,  &c.,  as 
therein  mentioned. (6) 

Where  an  indictment  contained  two  counts ;  one  for  obtuning  a  shawl  under  fiilse 
pretences,  on  the  26th  September;  and  another  for  obtaining  another  shawl  by 
false  pretences  on  the  29th  of  the  same  month ;  and  the  prisoner  had  been  only 
committed  for  obtaining  the  shawl  on  the  26th  of  September,  it  was  held,  on  a  case 
reserved,  that  the  second  count  ought  to  have  been  quashed,  (e) 
*7011  ^^  cases  where  goods  have  been  obtained  from  another  by  mere  ^fraud,  the 
^  court  had  formerly  no  power  of  awarding  restitution  on  conviction  of  the 
offender,  as  in  cases  of  felony  \{d)  though  the  obtaining  goods  by  false  pretences 
did  not  in  general  change  the  property  in  the  goods.(e)  But  restitution  may  now 
be  awarded  under  the  24  &  25  Vict  o.  96,  s.  100.(/) 

Sec.  III. —  0/  CheaU  and  Frauds  Pmishable  by  Other  Statutes. 

The  few  statutes  by  which,  in  addition  to  those  which  have  been  already  men- 
tioned, cheats  and  frauds  are  subjected  to  punishment,  will  now  be  mentioned. 

The  13  Eliz.  c.  5,  intituled,  ^^  An  Act  against  Fraudulent  Deeds,  Gifts,  Grants, 
Alienations,  &c.,"  recites,  '*  that  feoffments,  gifls,  grants,  alienations,  conveyances, 
bondn,  suits,  judgments,  and  executions,  had  been  and  were  devised  and  contrived 
of  malice,  fraud,  covin,  collusion,  or  guile;  tb  the  end,  purpose,  and  intent  to  delay, 
hinder,  or  defraud  creditors  and  others  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs ;"  and  then 
enacts,  in  the  first  place,  that  '^  all  and  every  feoffment,  gift,  grant,  alienation,  bar- 
gain, and  conveyances  of  lands,  tenements,  hereditaments,  goods  and  chattels,  or  of 
any  of  them,  or  of  any  lease,  rent,  common,  or  other  profit  or  charge  out  of  the  same 
lands,  tenements,  hereditaments,  goods  and  chattels,  or  any  of  them,  by  writing  or 
otherwise,  and  all  and  every  bond,  suit,  judgment,  and  execution  shall  be  deemed 
and  taken ;"  (only  as  against  that  person,  his  heirs,  executors,  assigns,  &c.,  whose 
actions,  suits,  &c.,  by  such  fraudulent  devices  and  practices,  as  aforesaid,  shall  or 
might  be  in  any  ways  disturbed,  delayed,  or  defrauded),  "  to  be  clearly  and  utterly 
void."  The  third  section  then  enacts,  "  that  all  and  every  the  parties  to  such 
feigned,  covinous,  or  fraudulent  feoffment,  gifl,  grant,  alienation,  bargain,  convey- 
ance, bonds,  suits,  judgments,  executions,  and  other  things  before  expressed,  or  being 
privy  and  knowing  of  the  same,  or  any  of  them,  which  shall  wittingly  and  willingly 
put  in  ure,  avow,  maintain,  justify,  or  defend  the  same,  or  any  of  them,  as  true,  fdm- 
ple,  and  done,  had  or  made  bond  fide  and  upon  good  consideration ;  or  shall  alien  or 
assign  any  the  lands,  tenements,  goods,  leases,  or  other  things  before  mentioned,  to 
him  or  them  conveyed  as  is  aforesaid,  or  any  part  thereof,  shall  incur  the  penalty 
and  forfeiture  of  one  year's  value  of  the  said  lands,  tenements,  and  hereditaments, 
leases,  rents,  commons,  or  other  profits  of  or  out  of  the  same,  and  the  whole  value  of 
the  said  goods  and  chattels ;  and  also  so  much  money  as  are  or  shall  be  contained  in 
any  such  covinous  and  feigned  bond ;"  one  moiety  to  the  crown,  the  other  to  the 

(d)  Reg.  V.  Stanbury,  L.  k  C.  128.  (6)  See  the  Act  in  the  Appendix. 

(c)  Keg.  V,  Fuidge,  8  Gox  G.  G.  430,  and  in  Beg.  v.  Oavies,  Ibid,  note,  it  was  held  that 
counts  for  conspiracy,  which  had  been  joined  with  counts  for  riot  without  the  provisions 
of  the  Act  having  been  complied  with,  ought  to  be  quashed :  Grompton,  J.,  and  Channell, 
B. ;  8.  c,  L.  k  G.  390. 

(d)  Parker  v.  Patrick,  5  T.  R.  175 ;  and  Rex  v.  De  Yeaux,  2  Leach  585. 

\e)  Noble  v.  Adams,  7  Taunt.  59  (2  E.  G.  L.  B.) ;  Stephenson  v.  Hart,  4  Bing  476  (13  E. 
G.  L.  K. ). 
(/)  AnUy  p.  354. 
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party  grieved,  to  be  recovered  in  any  of  the  Queen's  courts  of  record,  *by  t+itaq 
action,  &c. :  '^  and  nlso  being  thereof  lawfully  convicted,  shall  suffer  impri-  ^ 
sonment  for  one  half  year,  without  bail  or  mainprise/ '(^) 

The  27  Eliz.  c.  4,  recites,  that  subjects  and  corporations,  ^'  after  conveyances  and 
purchases  of  lands,  tenements,  leases,  estates,  and  hereditaments,  for  money,  or  other 
good  considerations,  may  have,  incur  and  receive  great  loss  and  prejudice  by  reason 
of  fraudulent  and  covinous  conveyances,  estates,  gifts,  grants,  charges,  and  limita^ 
tions  of  uses  heretofore  made  or  hereaft:er  to  be  made  of,  in  or  out  of  lands,  tene- 
ments, or  hereditaments  so  purchased  or  to  be  purchased ;  which  said  gifts,  grants, 
charges,  estates,  uacs,  and  conveyances  were,  or  hereafter  shall  be  meant,  or  intended 
by  the  parties  that  so  make  the  same,  to  be  fraudulent  and  covinous  of  pur- 
pose and  intent  to  deceive  such  as  have  purchased,  or  shall  purchase,  the  same ;  or 
else  by  the  secret  intent  of  the  parties,  the  same  be  to  their  own  proper  use,  and  at 
their  free  disposition,  colored  nevertheless  by  a  feigned  countenance  and  show  of 
words  and  sentences,  as  though  the  same  were  made  bondjide  for  good  causes  and 
upon  just  and  lawful  considerations."  The  second  section  then  enacts,  '*  that  all  and 
every  conveyance,  grant,  charge,  lease,  estate,  incumbrance,  and  limitation  of  use  or 
uses  of,  in  or  out  of  any  lands,  tenements,  or  other  hereditaments  whatsoever,  had 
or  made  for  the  intent  and  purpose  to  defraud  and  deceive  such  person  or  persons, 
bodies  politic  or  corporate,  as  have  purchased  or  shall  afterwards  purchase  in  fee 
simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands,  tenements,  and  hereditaments, 
or  any  part  or  parcel  thereof,  so  formerly  conveyed,  granted,  leased,  charged,  incum- 
bered, or  limited  in  use,  or  to  defraud  and  deceive  such  as  have  or  shall  purchase 
any  rent,  profit,  or  commodity  in  or  out  of  the  same,  or  any  part  thereof,  shall  be 
deemed  and  taken  "  (only  as  against  that  person,  body  politic,  &c  ,  their  heirs,  suc- 
cessors, executors,  &c.,  and  persons  lawfully  claiming  under  them,  which  so  purchase 
for  money  or  other  good  consideration,  the  same  lands,  &c.,)  ^^  to  be  utterly  void." 
And  the  third  section  enacts,  "  that  all  and  every  the  parties  to  such  feigned,  covi- 
nous, and  fraudulent  gifts,  grants,  leases,  charges  or  conveyances  before  expressed,  or 
being  privy  and  knowing  of  the  same  or  any  of  them,  which  shall  wittiogly  and  wil- 
lingly put  in  ure,  avow,  maintain,  justify,  or  defend  the  same  or  any  of  them  as  true, 
simple,  and  done,  had  or  made  bond  fide  or  upon  good  consideration,  to  the  disturb- 
ance or  hindrance  of  the  said  purchaser  or  purchasers,  lessees  or  grantees,  or  of  or 
to  the  disturbance  or  hindrance  of  their  heirs,  successors,  executors,  administrators 
or  assigns,  or  such  as  have  or  shall  lawftilly  claim  any  thing  by,  from,  or  under  them 
or  any  of  them,  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the  said 
lands,  tenements,  and  hereditaments,  so  purchased  or  chained ;"  (the  one  moiety  to 
the  crown,  and  the  other  moiety  to  the  party  grieved,  to  be  recovered  in  any  of  the 
Queen's  courts  of  record,  by  action,  &c.)  *'  and  also,  being  thereof  lawfully  ri^*jCio 
^convicted,  shall  suffer  imprisonment  for  one  half  year  without  bail  or  ^ 
mainprise."(A) 

An  indictment  on  the  13  EUe.  c.  5,  s.  3,  alleged  that  the  prisoners  devised  and 
prepared  a  certain  feigned  covinous  and  fraudulent  conveyance  of  certain  lands,  and 
onlawfully,  fraudulently,  &c.,  did  execute  the  said  conveyance.  It  was  urged  in 
arrest  of  judgment  that  the  section  did  not  create  an  indictable  offence ;  and  that, 
if  it  did,  an  mdictment  could  not  be  preferred  until  after  a  recovery  of  damages  in 
a  civil  action ;  and  that  this  indictment  was  bad  for  not  stating  in  what  respect 
the  conveyance  was  fraudulent;  but  Maule,  J.,  held  that  the  Act  created  an 
indictable  offence,  and  that  an  indictment  might  be  preferred  before  an  action  was 
brought,  and  that  it  was  not  necessary  to  show  in  what  respect  the  conveyance  was 
fraud  ulent.(t) 

{g)  See  1  Chitty's  Statutes  385,  for  the  cases  decided  on  this  statute,  to  which  may  be 
added  Shears  v.  Rogers,  3  B.  A  Ad.  862  (23  E.  G.  L.  R.) ;  Gale  v.  Williamson,  8  M.  &  W. 
405 ;  Martlndale  f>.  Booth,  3  B.  A  Ad.  498  (23  B.  G.  L.  R.) ;  Bowen  i;.  Bramidge,  6  G.  ft  P. 
140  (25  E.  G.  L.  R.) ;  Batcher  v.  Harrison,  4  B.  ft  Ad.  129  (24  B.  G.  L.  R.). 

(k)  See  1  Ghitty's  Statutes  387,  for  the  cases  decided  on  this  statute :  to  which  may  be 
added  Doe  dem.  Tunstill  v.  Bottriell,  5  B.  &  Ad.  131  (27  E.  G.  L.  R.) ;  s.  0.,  2  N.  ft  M.  64, 
and  Kerrison  v.  Dorrien,  9  Bing.  76  (23  B.  G.  L.  R.). 

(«)  Reg.  V.  Smith,  6  Goz  G.  C.  31. 
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The  offencefl  relating  to  those  cheats  which  are  effected  by  means  of  cards,  dioe, 
and  other  kinds  of  gaming  have  been  mentiooed  in  a  former  pari  of  this  treati8e.(j) 

The  9  Geo.  2,  o.  5,  repeals  certain  acts  relating  to  conjuration,  witchcraft,  &c., 
and  then,  for  the  more  effectual  preventing  and  punishing  of  any  pretences  to  any 
acts  or  powers  of  witchcraO^  sorcery,  enchantment,  or  conjuration,  whereby  ignonuit 
persons  are  frequently  deluded  and  defrauded,  enacts,  '^  that  if  any  person  shall 
pretend  to  exercise  or  use  any  kind  of  witchcraft,  sorcery,  enchantment,  or  ooojura- 
tion,  or  undertake  to  tell  fortunes,  or  pretend  from  his  or  her  skill  or  knowledge  in 
any  occult  or  crafty  science  to  discover  where  or  in  what  manner  any  goods  or  chatr 
tels,  supposed  to  have  been  stolen  or  lost,  may  be  found ;  every  person  so  offending, 
being  thereof  lawfully  convicted  (on  indictment  or  information  in  England,  or  od 
indictment  or  libel  in  ScoJand),  shall,  for  every  such  offence,  suffer  imprisonmeot 
by  the  space  of  one  whole  year  without  bail  or  mainprise,  and  once  in  every  quarter 
of  the  said  year,  in  some  market  town  of  the  proper  county,  upon  the  market  day, 
there  stand  openly  on  the  pillory  by  the  space  of  one  hour,(A;)  and  also  shall  (if  tk 
court  by  which  such  judgment  shall  be  given  shall  think  fit)  be  obliged  to  give 
sureties  for  his  or  her  good  behavior,  in  such  sum  and  for  such  time  as  the  said  court 
shall  judge  proper  atccordiog  to  the  circumstances  of  the  offence,  and  in  such  cas>i 
shall  be  further  imprisoned  until  such  sureties  be  given/' 

The  32  Geo.  3,  c.  56,  entitled,  *'An  Act  for  preventing  the  counterfeiting  of  cer- 
tificates of  the  characters  of  servants,"  afler  reciting  the  great  and  increasing  evil 
occasioned  by  false  and  counterfeit  characters  of  servants  being  given,  either 
personally  or  in  writing,  by  evil-disposed  persons,  enacts,  that  any  person  falsely 
personating  any  master  or  mistress,  or  the  executor,  administrator,  wife,  relation, 
housekeeper,  steward,  agent,  or  servant  of  a  master  or  mistress,  and,  either  per- 
sonally or  in  writing,  giving  a  fiilse  character  to  a  servant;  or  pretending,  or  falsely 
asserting  in  writing,  that  a  servant  had  been  hired  for  a  period  of  time,  or  in 
*7041  *^  station,  or  was  discharged  at  any  other  time,  or  had  not  been  hired  in  any 
^  previous  service,  contrary  to  truth;  and  any  person  offering  himself  or  her- 
self as  a  servant,  pretending  to  have  served  where  he  or  she  has  not  served,  or  with 
a  false  certificate  of  character,  or  who  shall  alter  such  certificate ;  and  any  person 
who  having  before  been  in  service  shall  pretend  not  to  have  been  in  any  previous 
service,  shall,  on  conviction  before  two  justices,  forfeit  the  sum  of  twenty 
pounds.  (/) 

By  the  25  &  26  Vict.  c.  88,  "An  Act  to  amend  the  law  relating  to  the  fraud aleot 
marking  of  merchandise,"  sec.  1,  "in  the  construction  of  this  Act  the  word  'person' 
shall  include  any  person,  whether  a  subject  of  her  Majesty  or  not,  and  any  body 
corporate  or  body  of  the  like  nature,  whether  constituted  according  to  the  law  of 
this  country  or  of  any  of  her  Majesty's  colonies  or  dominions,  or  acoorduig  to  the 
law  of  any  foreij^n  country,  and  also  any  company,  association,  or  society  of  p<»^os. 
whether  the  members  thereof  be  subjects  of  her  Majesty  or  not,  or  some  of  such 
persons  subjects  of  her  Majesty  and  some  of  them  not,  and  whether  such  body  cor- 
porate, body  of  the  like  nature,  company,  association,  or  society  be  established  or 
carry  on  business  within  her  Majesty's  dominions  or  elsewhere,  or  partly  within  her 
Majesty's  dominions  and  partly  elsewhere;  the  word  'murk'  shall  include  any  name, 
signature,  word,  letter,  device,  emblem,  figure,  sign,  seal,  stamp,  diagram,  label, 
ticket,  or  other  mark  of  any  other  description ;  and  the  expression  '  trade  marl^' 
shall  include  any  and  every  such  name,  signature,  word,  letter,  device,  efflblem, 

(J)  Ante,  vol.  1,  p.  624. 

(k)  The  paoishment  of  the  pillory  is  abolished  by  the  1  Vict.  c.  23. 

(/)  See  the  different  sections  of  the  statute,  the  substance  of  which  only  is  here  glren. 
The  statute  provides  also  that  the  informer  may  be  a  witness,  and  indemnifies  offenders 
discovering  accomplices  before  information.  It  also  gives  a  form  of  conviction,  provides 
for  the  recovery  of  the  penalties,  and  gives  an  appeal  to  the  qnarter  sessions.  An  abstract 
of  the  statute  is  ^iven  in  5  Burn's  Just.  Servants,  Sec.  II.  In  8  Ev.  Col.  Stat.,  Pt  n.,  CI. 
xxx'i.,  No.  12,  p.  909,  note,  the  learned  editor  sa^'S,  that  a  case  which  he  had  lately  known 
to  occur  is  not  within  the  provisions  of  the  Act,  although  attended  with  all  the  mischiefs 
intended  to  be  provided  against  bv  it,  viz.,  the  case  of  assuming  the  name  of  another 
person  who  has  been  a  servant  in  ttie  same  place  with  the  offender.  As  to  the  civil  con- 
sequences of  knowingly  giving  a  false  character,  see  I  Blaclc.  Com.  432,  note  (13). 
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figure,  Bigo,  sea],  stamp,  diagram,  label,  ticket,  or  other  mark  as  aforesaid  lawfully 
used  by  any  person  to  denote  any  chattel,  or  (in  Scotland)  any  article  of  trade, 
manufacture,  or  merchandise,  to  be  an  article  or  thing  of  the  manufacture,  work- 
manship, production,  or  merchandise  of  such  person,  or  to  be  an  article  or  thing  of 
any  peculiar  or  particular  description  made  or  sold  by  such  person,  and  shall  also 
include  any  name,  signature,  word,  letter,  number,  figure,  mark,  or  sign  which  in 
pursuance  of  any  statute  or  statutes  for  the  time  being  in  force  relating  to  registered 
designs  is  to  be  put  or  placed  upon  or  attached  to  any  chattel  or  article  during  the 
existence  or  continuance  of  any  copyright  or  other  sole  right  acquired  under  the 
proTisions  of  snch  statutes  or  any  of  them  ;  the  word  '  misdemeanor'  shall  include 
crime  and  offence  in  Scotland ;  and  the  word  '  court'  shall  include  any  sheriff  or 
sheriff  substitute  in  Scotland." 

Sec.  2.  ^^  Eveiy  person  who,  with  intent  to  defraud,  or  to  enable  another  to 
defraud,  any  person,  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or 
counterfeited,  any  trade  mark,  or  shall  *apply,  or  cause  or  procure  to  be  r^^Ac 
applied,  any  trade  mark  or  any  forged  or  counterfeited  trade  mark  to  any  *- 
chattel  or  article  not  being  the  manufacture,  workmanship,  production,  or  merchan- 
dise of  any  person  denoted  or  intended  to  be  denoted  by  such  trade  mark,  or  denoted 
or  intended  to  be  denoted  by  such  forged  or  counterfeited  trade  mark,  or  not  being 
the  manufacture,  workmanship,  production,  or  merchandise  of  any  person  whose 
trade  mark  shall  be  so  forged  or  counterfeited,  or  shall  apply,  or  cause  or  procure  to 
be  applied,  any  trade  mark  or  any  foiled  or  counterfeited  trade  mark  to  any  chattel 
or  article,  not  being  the  particular  or  peculiar  description  of  manufacture,  workman- 
ship, production,  or  merchandise  denoted  or  intended  to  be  denoted  by  such  trade 
mark  or  by  such  forged  or  counterfeited  trade  mark,  shall  be  guilty  of  a  misde- 
meanor 'f  and  every  person  so  committing  a  misdemeanor  shall  also  forfeit  to  her 
Majesty  every  chattel  and  article  belonging  to  such  person  to  which  he  shall  have 
so  unlawfully  applied,  or  caused  or  procured  to  be  applied,  any  such  trade  mark  or 
foiged  or  counterfeited  trade  mark  as  aforesaid,  and  every  instrument  in  the  posses- 
sion or  power  of  such  person,  and  by  means  of  which  any  such  trade  mark  or 
forged  or  counterfeited  trade  mark  as  aforesaid  shall  have  been  so  applied,  and 
every  instrument  in  the  possession  or  power  of  such  person  for  applying  any  such 
trade  mark  or  forged  or  counterfeit  trade  mark  as  aforesaid,  shall  be  forfeited  to  her 
Majesty;  and  the  court  before  which  any  such  misdemeanor  shall  be  tried  may 
order  such  forfeited  articles  as  aforesaid  to  be  destroyed  or  otherwise  disposed  of  as 
such  court  shall  think  fit." 

Sec.  3.  ^'  Every  person  who,  with  intent  to  defraud,  or  to  enable  another  to  de- 
fraud, any  person,  shall  apply  or  cause  or  procure  to  be  applied  any  trade  mark  or 
any  forged  or  counterfeited  trade  mark  to  any  cask,  bottle,  stopper,  vessel,  case, 
cover,  wrapper,  band,  reel,  ticket,  label,  or  other  thing  in,  on,  or  with  which  any 
chattel  or  article  shall  be  intended  to  be  sold  or  shall  be  sold  or  uttered  or  exposed 
for  sale,  or  intended  for  any  purpose  of  trade  or  manufiacture,  or  shall  enclose  or 
place  any  chattel  or  article,  or  cause  or  procure  any  chattel  or  article  to  be  enclosed 
or  placed  in,  upon,  under,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover, 
wrapper,  band,  reel,  ticket,  label,  or  other  thing  to  which  any  trade  mark  shall  have 
been. falsely  applied,  or  to  which  any  forged  or  counterfeited  trade  mark  shall  have 
been  applied,  or  shall  apply  or  attach  or  cause  or  procure  to  be  applied  or  attached 
to  any  chattel  or  article  any  case,  cover,  reel,  ticket,  label,  or  other  thing  to  which 
any  trade  mark  shall  have  been  falsely  applied,  or  to  which  any  forged  or  counter- 
feited trade  mark  shall  have  been  applied,  or  shall  enclose,  place,  or  attach  any 
chattel  or  article,  or  cause  or  procure  any  chattel  or  article  to  be  enclosed,  placed, 
or  attached,  in,  upon,  under,  with,  pr  to  any  cask,  bottle,  stopper,  vessel,  case,  cover, 
wrapper,  band,  reel,  ticket,  label,  or  other  thing  having  thereon  any  trade  mark  of 
any  other  person,  shall  be  guilty  of  a  misdemeanor;  and  every  person  so  committing 
a  misdemeanor  shall  also  forfeit  to  her  Majesty  every  such  chattel  and  article,  and 
also  every  such  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket, 
label  or  other  thing  as  aforesaid  in  the  possession  or  power  of  such  person ;  and 
every  other  similar  *ca8k,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  r^nt^a 
reel,  ticket,  label,  or  other  thing  made  to  be  used  in  like  manner  as  afore-  ^ 
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said,  and  every  instrument  in  the  possession  or  power  of  such  person,  and  by  means 
of  which  tiny  such  trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid 
shall  have  been  applied,  and  also  every  instrument  in  the  possession  or  power  of 
such  person  for  applying  any  such  trade  mark  or  forged  or  counterfeit  trade  mark 
as  aforesaid,  shall  be  forfeited  to  her  Majesty,  and  the  court  before  which  any  sacli 
misdemeanor  shall  be  tried  may  order  such  forfeited  articles  as  aforesaid  to  be  de- 
stroyed or  otherwise  disposed  of  as  such  court  shall  think  fit."(m) 

Sec.  5.  "  Every  addition  to  and  every  alteration  of,  and  also  every  imitatioQ  of 
any  trade  mark  which  shall  be  made,  applied,  or  used  with  intent  to  defraud,  or  to 
enable  any  other  person  to  defraud,  or  which  shall  cause  a  trade  mark  with  such 
alteration  or  addition,  or  shall  cause  such  imitation  of  a  trade  ma^k  to  resemble 
any  genuine  trade  mark  so  or  in  such  manner  as  to  be  calculated  or  likely  to  de- 
ceive, shall  be  and  be  deemed  to  be  a  false,  forged,  and  counterfeited  trade  mark 
within  the  meaning  of  this  Act;  and  every  act' of  making,  applying,  or  otherwise 
using  any  such  addition  to  or  alteration  of  a  trade  mark  or  any  such  imitation  of  a 
trade  mark  as  aforesaid,  done  by  any  person  with  intent  to  defraud,  or  to  enable  aoj 
other  person  to  defraud,  shall  be  and  be  deemed  to  be  forging  and  counterfeiting  a 
trade  mark  within 'the  meaning  of  this  Act."(n) 

By  sec.  7,  every  person  who  puts  on  any  article  any  false  description,  &c.,  of  the 
number,  quantity,  measure,  or  weight  thereof,  or  of  the  place  where  the  article  was 
made,  or  puts  any  word,  &c.,  falsely  indicating  an  article  to  be  the  subject  of  a 
patent,  is  to  forfeit  a  sum  equal  to  the  value  of  the  article,  and  a  further  sum  not 
exceeding  £5,  nor  less  than  10a. 

By  sec.  8,  every  person  who  sells,  &c.,  any  article  having  any  false  description, 
&c.,  of  the  number,  quantity,  measure  or  weight  thereof,  or  of  the  plaoe  where  it 
was  made,  is  to  forfeit  a  sum  not  exceeding  £5,  nor  less  than  5a. 
*7071  '''Sec.  9.  "  The  provisions  of  this  Act  shall  not  be  construed  so  as  to  make 
J  it  afly  oflFence  for  any  person  to  apply  to  any  chattel  or  article,  or  to  any 
cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  otlier 
thing  with  which  such  chattel  or  article  shall  be  sold  or  intended  to  be  sold,  any 
name,  word,  or  expression  generally  used  for  indicating  such  chattel  or  article  to  be 
of  some  particular  class  or  description  of  manufacture  only,  or  so  as  to  make  it  any 
offence  for  any  person  to  sell,  utter,  or  offer  or  expose  for  sale  any  chattel  or  article 
to  which,  or  to  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel, 
ticket,  label,  or  other  thing  sold  therewith,  any  such  generally  used  name,  word,  or 
expression  as  aforesaid  shall  have  been  applied." 

Sec.  10.  "  In  every  indictment,  pleading,  proceeding,  and  document  wbatsocrer 
in  which  any  trade  mark  shall  be  intended  to  be  mentioned  it  shall  be  sufficient  to 
mention  or  state  the  same  to  be  a  trade  mark  without  further  or  otherwise  describ- 
ing such  trade  mark,  or  setting  forth  any  copy  or  facsimile  thereof;  and  in  eveiy 

(m)  Sec.  4.  Every  person  who,  after  th«  thirty*fir8t  day  of  December,  one  thoasand  eight 
hundred  and  sixty-three,  shall  sell,  utter,  or  expose  either  for  sale  or  for  aoy  purpose  of 
trade  or  manufacture,  or  cause  or  procure  to  be  sold,  uttered,  or  exposed  for  sale  or  other 
purpose  as  aforesaid,  any  chattel  or  article,  together  with  any  forged  or  counterfeited  trade 
mark,  which  he  shall  know  to  be  forged  or  counterfeited,  or  together  with  the  trade  mark 
of  any  other  person  applied  or  osed  falsely  or  wrongfully  or  without  lawful  authority  or 
excuse,  knowiufj^  such  trade  mark  of  another  person  to  hare  been  so  applied  or  used  as 
aforesaid,  and  that  whether  any  such  trade  mark  or  forged  or  counterfeited  trade  mark  as 
aforesaid,  together  with  which  any  such  chattel  or  article  shall  be  sold,  uttered,  or  exposed 
for  sale  or  other  purpose  as  aforesaid,  shall  be  in,  upon,  about,  or  with  such  chattel  or 
article,  or  in,  upon,  aboi^t,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label  or  other  thing  in,  opon,  »bont,  or  with  which  such  chattel  or 
article  shall  be  so  sold  or-uttered  or  exposed  for  sale  or  other  purpose  as  aforesaid,  shall 
for  every  such  offence  forfeit  and  pay  to  her  Majesty  a  sum  of  money  eqnal  to  the  value 
of  the  chattel  or  article  so  sold,  uttered,  offered,  or  exposed  for  sale  or  other  purpose 
as  aforesaid,  and  a  further  sum  not  exceeding  five  pounds  and  not  less  than  ten  shillings. 

(n)  By  sec.  6,  ^very  person  who  shall  have  sold,  &c.,  any  article  having  a  false  trade 
mark,  is  bound  on  the  demand  of  the  owner  of  the  trade  mark  to  give  him  information  of 
the  person  from  whom  he  obtained  the  article,  and,  if  he  refuses,  a  justice  mar  aummon 
him,  and  order  the  information  to  be  given  •  and,  on  refusal,  may  inflict  a  penalty  of  £3, 
and  such  refusal  is  to  ht  primA  facie  evidence  that  the  person  refusing  had  full  knowledge 
that  the  trade  mark  was  a  false  trade  mark. 
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indietmettt,  pleading,  proceeding,  and  document  whatsoever  in  which  it  shall  be  in- 
tended to  mention  any  forged  or  counterfeit  trade  mark,  it  shall  be  sufficient  to 
mention  or  state  the  same  to  be  a  forged  or  counterfeit  trade  mark,  without  further 
or  otherwise  describing  such  forged  or  counterfeit  trade  mark,  or  setting  forth  any 
copy  or  fac-simile  thereof." (o) 

Sec.  12.  "  In  every  indictment,  information,  conviction,  pleading,  and  proceeding 
against  any  person  for  any  misdemeanor  or  other  offence  against  the  provisions  of 
tbia  Act  in  which  it  shall  be  necessary  to  allege  ur  mention  an  intent  to  defraud,  or 
to  enable  another  to  defraud,  it  shall  be  sufficient  to  allege  or  mention  that  the 
person  accused  of  having  done  any  act,  which  is  hereby  made  a  misdemeanor  or 
other  offence,  did  such  act  with  intent  to  defraud,  or  with  intent  to  enable  some 
other  person  to  defraud,  without  alleging  or  mentioning  an  intent  to  defraud  any 
particular  person ;-  and  on  the  trial  of  any  such  indictment  or  information  Ifor  any 
such  misdemeanor,  and  on  the  hearing  of  any  information  or  charge  of  or  for  any 
such  other  offence  as  aforesaid,  and  on  the  trial  of  any  action  against  any  person  to  re- 
cover a  penalty  for  any  such  other  offence  as  aforesaid,  it  shall  not  be  necessary  to 
prove  an  intent  to  defraud  any  particular  person,  or  an  intent  to  enable  any  particular 
person  to  defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  with  re- 
spect to  eveiy  such  misdemeanor  and  offence  that  the  person  accused  did  the  act 
charged  with  intent  to  defraud,  or  with  intent  ^to  enable  some  other  person  ri^nno 
to  defraud,  or  with  the  intent  that  any  other  person  might  be  enabled  to  '- 
defraud." 

Sec.  13.  <'  Every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission 
of  any  offence  which  is  by  this  Act  made  a  misdemeanor  shall  also  be  guilty  of  a 
misdemeanor." 

See.  14.  "  Every  person  who  shall  be  convicted  or  found  guilty  of  any  offence 
which  is  by  this  Act  made  a  misdemeanor  shall  be  liable,  at  the  discretion  of  the 
court,  and  as  the  court  shall  award,  to  suffer  such  punishment  by  imprisonment  for 
not  more  than  two  years,  with  or  without  harcL  labor,  or  by  fine,  or  both  by  impri- 
sonment with  or  without  hard  labor  and  fine,  and  also  by  imprisonment  until  the 
fine  (if  any)  shall  have  been  paid  and  satisfied. "(j?) 

Sec.  19.  "  Every  person  who  sells  an  article  with  a  trade  mark  is  to  be  deemed 
to  have  warranted  that  the  trade  mark  is  genuine. 

Sec.  20.  Every  person  who  sells  an  article  with  a  description  of  its  number, 
quantity,  measure  or  weight,  is  to  be  deemed  to  have  warranted  that  such  descrip- 
tion was  not  in  any  material  respect  false.(^) 

We  have  already  seen  the  provisions  relative  to  the  fraudulent  omission  in  the 
schedule  of  bankrupts,  (r) 

The  annual  Mutiny  Acts  usually  contain  clauses  providing  for  the  punishment  of 
apprentices  and  other  persons  fraudulently  enlisting  themselves.  («) 

(o)  9ec.  11.  The  provinons  in  this  Act  contained  of  or  concerning  any  act  or  any  pro- 
ceeding, judgment,  or  conviction  for  any  act  hereby  declared  to  be  a  misdemeanor  or. 
offence,  shall  not  nor  shall  any  of  them  take  away,  diminish,  or  prejadicially  affect  any 
sait,  process,  proceeding,  right,  or  remedy  which  any  person  aggrieved  by  such  act  may 
be  entitled  to  at  law,  in  equity,  or  otherwise,  and  shall  not  nor  shall  any  of  them  exempt  or 
excuse  any  person  from  answering  or  making  discovery  upon  examination  as  a  witness  or 
upon  interrogatories,  or  otherwise,  in  any  suit  or  other  civil  proceeding:  Provided  always, 
that  no  evidence,  statement,  or  discovery  which  any  person  shall  be  compelled  to  give  or 
make  shall  be  admissible  in  evidence  against  such  person  in  support  of  any  indictment 
for  a  misdemeanor  at  common  law  or  otherwise,  or  of  any  proceeding  under  the  provisions 
of  this  Act.  , 

(p)  Sec.  15  provides  for  the  recovery  of  penalties;  see.  16  for  summary  proceedings ; 
aec.  17  for  the  disposal  of  penalties  recovered  in  actions,  and  the  costs  therein ;  sec.  18 
for  the  limitation  of  actions. 

{q)  By  sec.  21,  in  suits  at  law  or  in  equity  the  court  may  order  the  article  to  be  de- 
stroyed, and  may  grant  an  iigunction,  kc.  By  sec.  22,  persons  aggrieved  by  forgeries,  Ac, 
of  trade  marks  may  recover  damages.  By  sec.  23,  defendants  obtaining  verdicts  are  en- 
titled to  full  indemnity  for  costs.  And  by  sec.  24,  a  person  suing  for  a  penalty  may  be 
compelled  to  give  security  for  costs. 

(r)  AnUf  p.  522. 

(«)  In  Reg.  V,  Jussup,  Dears.  C.  G.  619,  it  was  held  that  a  recruit  could  not  be  convicted 
under  the  18  ft  19  Vict.  c.  11,  s.  57,  where  he  had  falsely  answered  questions  on  enlist-^ 
VOL.  II. — 35 
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Cheats  and  frauds  and  false  personatioD,  for  the  purpose  of  obtaining  the  pay, 
prize-money,  &c.,  of  soldiers  or  sailors  are  mentioned  in  subsequent  chapteiB.(0 

In  addition  to  the  statutes  which  have  been  thus  mentioned  there  are  others  re- 
lating to  cheats  or  frauds  practised,  by  servants  and  others,  in  particular  trades,  and 
punishable  by  pecuniary  fines  or  summary  proceedings  before  magistrates,  which 
will  be  found  arranged  under  their  proper  titles  in  that  very  exoellent  work,  Dr. 
Burn's  ^^  Justice  of  the  Peace." 


*709]  *CHAPTER  THE  THIRTY-THIRD. 

OF  rOROERT. 

FoROERT  at  common  law  has  been  defined  as  ^'  the  fraudulent  making  or  altera* 
tion  of  a  writing  to  the  prejudice  of  another  man's  right;" (a)  or,  more  recently,  as 
'*  a  false  making,  a  making  tnalo  animo^  of  any  written  instrument,  for  the  purpose 
of  fraud  and  deceit  :"(&)  the  word  ^  making  "  in  this  last  definition  being  considered 
as  including  eyery  alteration  of,  or  addition  to,  a  true  instrument. (c)  Besides  the 
offence  of  forgery  at  common  law,  which  is  of  the  degree  only  of  mkdemeanor,  there 
are  a  great  many  kinds  of  forgery,  especially  subjected  to  punishment  by  the  enaetF 
ments  of  a  variety  of  statutes,  which  many  years  ago  were  spoken  of  as  so  multiplied 
as  almost  to  have  become  general,(<i)' 

These  statutes  which,  for  the  most  part,  made  the  forgeries  to  which  they  related 
capital  ofiences,  were  consolidated  by  the  1  Will.  4,  c.  66.(e)  At  present  it  will  be 
attempted  briefly  to  review  the  dootrine  of  forgery  at  common  law,  together  with 
such  principles  and  decided  points  as  (though  some  of  them  may  have  arisen  in 
prosecutions  upoo  particular  statutes)  appear  to  be  of  general  application.  And, 
pursuing  the  order  of  the  definitions  above  given,  we  may  consider,  1.  Of  the  maJdng 
or  cUteration  of  a  written  instrument  neeessary  to  constitute  forgery ;  II.  Of  the 
written  instruments  in  respect  of  which  forgery  may  be  committed ;  and  III.  Of  the 
fraud  and  deceit  to  the  prejudice  of  another's  right.  We  may  then  briefly  treat, 
IV.  0/ principals  and  accessories;  and  V.  Of  the  indictment^  trials  evidence,  and 
punishment, 

ment,  which  were  not  contained  In  that  Act,  or  the  11  ^  12  Yict.  c.  11 ;  but  the  recent 
Mutiny  Acts  contain  different  proviBionB.  As  to  similar  offences  by  persons  enlisting  into 
the  marine  forces,  see  the  annual  Acts  relating  to  those  forces.  We  have  seen  that  it  was 
a  cheat  or  frand  at  common  law  for  an  apprentice  to  enlist  as  a  soldier,  and  obtain  the 
king^s  bounty :  Jones's  case,  ante^  p.  608.     And  see  Burn's  Jnst.  Military  Law. 

[i)  See  potty  On  tke  Fargery  of  Official  Papertj  Sfc. ;  and  On  False  Peraanation. 

a)  4  Black.  Com.  247. 

[b)  2  East  P.  C.  c.  19,  s.  1,  p.  862 ;  Rex  v.  Parkes,  2  Leach  Y85 ;  2  East  P.  G.  c.  19,  s.  49, 
p.  965. 

(e)  Id.  Ibid.  As  to  the  word  /ory«,  it  is  said  in  3  Inst.  169,  "  To  forge  is  metaphorically 
taken  from  the  smith,  who  beateth  upon  his  anvil,  and  forgeth  what  fashion  or  shape  he 
will ;  the  offence  is  called  crvmn  falti,  and  the  offender  falsarius;  and  the  Latin  word  to 
forge  is/aUaref  or  fabricare." 

(d)  4  Black.  Com.  248«  [e)  Repealed  by  the  24  k  25  Tict.  c.  95. 

^  Pennsylvania  v.  McKee,  Addis.  33 ;  Pennsylvania  o.  Misner,  Ibid.  44;  Comm.  v.  Searle, 
2  Binn.  332;  State  v.  Kimball,  50  Maine  409;  StaU  v.  Thompson,  19  Iowa  299.  Bank 
notes  wholly  printed  or  engraved  are  the  subjects  of  forgery :  Feople  v,  Rhoner,  4  Parker 
C.  R.  166.  The  fraudulent  counterfeiting  of  a  railroad  ticket  is  forgery  by  the  common 
law:  Comm.  v.  Ray,  3. Gray  441.  The  maker  of  a  negotiable  note  wrote  on  tbe  baciL  of 
it,  while  it  remained  in  his  hands,  the  name  of  a  firm  and  then  passed  it  to  the  payee. 
This  was  held  to  be  forgery,  and  may  be  described  as  an  indorsement:  Powell  «.  CoBun., 
11  Gratt.  822.  As  to  forgery  of  deed  of  lands  in  another  state,  see  People  p.  Flanders,  18 
Johns.  164.     Of  foreign  bank  notes:  Gorbett  v.  State,  31  Ala.  329. 
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In  the  first  place,  however,  it  should  be  observed  that  the  offeDoe  of  forgery  may 
be  complete,  though  there  be  no  publication  or  uttering  of  the  forged  instrument. 
For  the  very  making  with  a  fraudulent  intention,  and  without  lawful  authority,  of 
any  instrument  which,  at  common  law  or  by  statute,  is  the  subject  of  forgery,  is  of 
itself  a  sufficient  completion  of  the  offence  before  publication ;  and* though  the  publi- 
cation of  the  instrument  be  the  medium  by  which  the  intent  is  usually  made  mani- 
fest, yet  it  may  be  proved  as  plainly  by  other  evidence.(/)  Thus,  in  a  case  where 
the  note,  which  the  prisoner  was  charged  with  having  forged,  was  never  published, 
but  was  found  in  his  possession  at  the  time  he  was  apprehended,  no  objection  was 
taken  to  the  ^conviction,  on  the  ground  of  the  note  never  having  been  pub-  r^t^-iA 
lished,  there  being  in  the  case  circumstances  sufficient  to  warrant  the  jury  in  *- 
finding  a  fraudulent  intention  (g)  At  the  present  time,  most  of  the  statutes  which 
relate  to  forgery  make  the  publication  of  the  forged  instrument,  with  knowledge  of 
the  fact,  a  substantive  offence. 

Sec.  I. — Oftht  Making  or  Alteration  of  a  Written  Instrument  necessary  to  constitute 

Forgery. 

Not  only  the  febrication  and  false  making  of  the  whole  of  a  written  instrument, 
bat  a  fraudulent  insertion,  alteration,  or  erasure,  even  of  a  letter,  in  any  material 
part  of  a  true  instrument,  whereby  a  new  operation  is  given  to  it,  will  amount  to 
forgery ;  and  this,  although  it  be  afterwards  executed  by  another  person  ignorant  of 
the  decett.(^)  And  the  fraudnlenjb  application  of  a  true  signature  to  a  false  instru- 
ment, for  which  it  was  not  intended,  or  vice  versdy  will  also  be  forgery.(i)  Thus  it 
is  forgery  in  a  man  who  is  ordered  to  draw  a  will  for  a  sick  person,  to  insert  l^ar 
ciee  in  it  of  his  own  head.(y)  So  if  a  man  insert  in  an  indictment  the  names  of 
those  against  whom,  in  truth,  it  was  not  found.(A;)  Or  if,  finding  another  name  at 
the  bottom  of  a  letter,  at  a  considerable  distance  from  the  other  writing,  he  caused 
the  letter  to  be  cut  off,  and  a  general  release  to  be  written  above  the  name,  and  then 
take  off  the  seal  and  fix  it  under  the  release. (Q  And  it  appears  to  have  been  con- 
sidered that  if  a  party  make  a  copy  of  a  receipt,  add  to  such  copy  material  words, 
not  in  the  original,  and  then  offer  it  in  evidence  on  a  suggestion  of  the  original  being 
lost,  he  may  be  prosecuted  for  iorgery.(m)  The  fraudulent  alteration  of  a  material 
part  of  a  deed  is  forgery ;  as  the  making  a  lease  of  the  manor  of  Dale  appear  to  be 
a  lease  of  the  manor  of  Sale,  by  changing  the  letter  D  into  an  S ;  or  the  making  a 
bond  for  £500,  expressed  in  figures,  seem  to  have  been  made  for  "'£5000  :(n)  p^,...  ^ 
and  though  it  seems  to  have  been  thought  that  a  deed,  so  altered,  is  more  ^ 

(/)  2  East  P.  G.  c.  18,  fl.  4,  p.  855. 

[g)  BUiott's  case,  1  Leach  175 ;  2  Bast  P.  0.  c.  19,  8.  44,  p.  951 ;  2  New  R  93,  note  <a). 
And  see  also  Crocker's  case,  R.  &  R.  97 ;  2  Leach  987 ;  where  it  appears  to  have  beea 
bolden  by  lie  Blanc,  J.,  that  though  the  note  there  in  question  had  been  kept  in  the  pri- 
fioner's  possession,  and  never  attempted  to  be  uttered  by  him  ;  yet  it  was  a  question  for 
the  jury,  under  all  the  circumstances  of  the  case,  whether  the  note  had  been  made  inno- 
cently, or  with  an  intent  to  defVaud. 

{h)  2  Bast  P.  G.  c.  19,  s.  4,  p.  855.  (i)  Id.  Ibid. 

(/)  ^oy*  ^01 ;  '^001*  759;  3  Inst.  170;  1  Hawk.  P.  C.  c.  70,  s.  2  ;  Bac.  Ab.  Forgery  (A.). 
See  Reg.  v.  Collins,  ^oat,  p.  718. 

(k)  Rex  e.  Marsh  3  Mod.  66 ;  1  Hawk.  P.  G.  c.  70,  s.  2. 

\l)  3  Inst.  171 ;  1  Hawk.  P.  C.  c.  70,  s.  2 ;  Bac.  Ab.  Forgtry  (A.).  E.  Maurice  was  con- 
victed at  the  0.  B.  Sessions,  October,  1772,  for  forging  a  promissory  note  for  £103  10s. 
Maurice,  who  wag  a  lodger,  paid  the  prosecutrix  some  money  for  rent,  and  by  taking  two 
pieces  of  paper,  lapping  them  over  each  other,  and  making  them  just  stick  together  with 
some  gnm  water,  he  so  ordered  it  that  the  body  of  the  receipt  should  fall  on  the  upper- 
most piece,  and  the  name  on  the  lowermost,  so  that  when  the  paper  came  to  separated, 
the  body  of  the  receipt  which  was  taken  off  left  room  for  the  body  of  the  note  to  be  written 
in  its  stead,  and  the  name  at  the  bottom  appeared  in  its  true  place :  Rex  v.  Evan  Maurice, 
Aonaal  Reg.  for  1772,  p.  134.  But  he  received  a  free  pardon,  Ann.  Reg.  145,  but  on  what 
ground  does  pot  appear. 

(m)  By  Lord  Ellenborongh,  G.  J.,  in  Upfold  v.  Leit,  5  Bsp.  100.  The  words  inserted 
were  "  in  full  of  all  demands.^' 

(fi)  Blake  o.  Allen,  Moor  619;  1  Hawk.  P.  0.  c.  70,  s.  2.    So  in  Elsworth's  case,  2  East 
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properly  to  be  called  a  false  than  a  forged  deed,  not  being  forged  in  the  name  of 
another,  nor  his  seal  nor  hand  counterfeited  ;(o)  yet,  according  to  the  better  opiDioo, 
such  an  alteration  amounts  to  fors^ery ;  on  the  ground  that  the  frand  and  yillanj  are 
the  same,  as  if  there  were  an  entire  making  of  a  new  deed  in  another's  name ;  and 
also  that  a  man's  hand  and  seal  are  falsely  made  use  of  to  testify  his  assent  to  an 
instrument,  which,  after  such  an  alteration,  is  no  more  his  deed  than  a  stranger's. (j)) 
Altering  the  date  of  a  bill  of  exchange  after  acceptance,  and  thereby  accelerating 
the  time  of  payment,  would  come  within  the  same  rule.(g)  So  altering  a  bill 
payable  at  three  months,  into  a  bill  payable  at  twelye  months,  is  forgery.(r)  And 
upon  the  principle  that  the  false  making  of  any  part  of  a  genuine  note,  which  nay 
give  it  a  greater  currency,  is  forgery;  it  was  holden,  in  a  modem  case,  that  where 
a  note  of  country  bankers  was  made  payable  at  their  house  in  the  country,  or  at 
their  bankers  in  London,  and  the  London  banker  had  failed,  it  was  forgery  to  alter 
the  name  of  such  London  banker  to  the  name  of  another  London  banker,  with 
whom  the  countiy  bankers  had  made  their  notes  payable  subsequent  to  the  failure. 
The  judgee  held  that  the  act  done  by  the  prisoner  was  a  false  making,  in  a  circum- 
stance material  to  th^  yalue  of  the  note,  and  its  facility  of  transfer,  by  making  it 
payable  at  a  solvent  instead  of  an  insolvent  houBe.(«)  And  upon  the  general  prin- 
ciple that  the  alteration  of  a  true  instrument  makes  it,  when  altered,  a  forgery  of 
the  whole  instrument,  it  was  holden,  that  where  the  indictment  charged  the  prisoner 
with  ''  making,  forging,  tind  counterfeiting  a  bill  of  exchange,  and  with  uttering  it, 
knowing  it  to  be  foiged,  and  the  evidence  was  of  an  alteration  of  the  bill  of  exchange 
from  £10  to  £50  in  the  part  of  it  in  which  the  sum  is  expressed  in  figures,  and 
also  in  the  part  in  which  it  is  expressed  in  letters,  the  prisoner  was  properly  con- 
victed ;  though  the  statute,  on  which  the  indictment  proceeded,  7  Geo.  2,  c  22, 
contained  the  word  alter  as  well  as  the  word  forge ;  "  if  any  person  shall  falsdj 
make,  alter,  forge,  or  counterfeit,"  &c. ;  from  which  it  was  contended  that  to  ttUtr 
*7121  ^  bill  of  exchange  was  made  a  distinct  offence.(0  So  altering  a  banker's 
^  £1  note  by  ^substituting  the  word  ten  for  the  word  one,  was  held  to  be 
forgery.(tt)  And  discharging  one  indorsement  and  inserting  another,  or  making  it 
thereby  a  general  instead  of  a  special  indorsement,  has  been  holden  to  be  altering 
an  indorsement  (t;) 

The  prisoner  was  station  master  at  a  railway  station,  and  W.  Bowers  collected 
and  distributed  parcels  that  were  sent  from  and  arrived  at  the  station.  For  each 
service  he  was  entitled  to  payment,  which  the  prisoner  ought  ta  have  made  to  him; 
the  prisoner  was  furnished  with  printed  forms  like  the  following : — 

P.  C.  c.  19,  8.  58,  p.  986,  where  a  cypher  being  added  after  the  figure  8,  the  bill,  which 
was  for  £8,  became  a  bill  for  £80.  But  if  a  man  alter  a  bond  given  to  himself  for  £100 
into  a  bond  for  100  marks,  this  is  not  forgery,  beccuse  he  thereby  avoids  the  bond,  and 
prejudices  no  one  except  himself.  But  if  he  had  increased  the  sum,  or  had  diminished  it 
to  avoid  any  collateral  prejudice  to  himself,  as  to  be  free  from  any  covenant,  arbitrament, 
or  like  thing,  or  to  prejudice  another,  this  is  forgerj :  Moor.  619. 

(o)  3  Inst.  169. 

(/>)  1  Hawk.  P.  C.  c.  70,  s.  2 ;  Bac.  Ab.  Forgery  (A.)  in  the  notes. 

Iq)  Master  v.  Miller,  4  T.  R.  320;  2  East  P.  C.  c.  19,  s.  4,  p.  853. 

(r)  Rex  V.  Atkinson,  7  C.  &  P.  «69  (32  E.  C.  L.  R.),  Park,  J.  A  J. 

(«)  Rex  V.  Treble,  2  Taunt.  328 ;  2  Leach  1040 ;  R.  ^  R  164.  The  alteration  was  eflfected 
by  pasting  a  slip  of  paper  bearing  the  words  Ramsbottom  and  Co,  ov«r  the  words  Bloxam 
and  Co.,  in  the  same  manner  as  the  prosecutors  had  themselves  altered  their  re-issnable 
notes  after  the  failure  of  their  first  London  bankers,  Bloxam  and  Go. 

(t)  Teague's  case,  2  East  P.  0.  c.  19,  s.  55,  p  979 ;  R.  &  R.  33.  The  judges  held  that 
the  point  was  governed  bj  Dawson's  case,  1  Str.  19  ;  2  East  P.  G.  c.  19,  s.  55,  p.  978,  where 
the  prisoner  having  altered  the  figure  of  2  in  a  bank  note  to  5  (£220  to  £520)  ten  of  the 
judges  agreed  that  it  was  forging  and  counterfeiting  a  bank  note;  and  that  3  lost.  171, 
172,  was  not  law  in  this  respect;  for  non  asnmqftU  might  be  pleaded  to  such  a  note. 
Rex  V.  Post,  R.  k  R.  101. 
Rex  V,  Birkett,  R.  k  R.  251. 
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Expenses. 


Delivery. 

Collecting. 

Paid  to  Bowers    .     .     . 

.    £2 

0 

0 

Paid  to  Bowers    .... 

£10     0 

2 

0 

0 

10     0 

at  2 

0 

0 

atl     0     0 

2 

0 

0 

10    0 

2 

0 

0 

Reed.  ] 

pro  Wm.  Bowers 

10     0 

2 

0 

0 

Jno.  Alien 

1     0     0 

2 

0 

0 

10     0 

2 

0 

0 

10     0 

2 

0 

0 

10    0 

2 

0 

0 

Stamp. 

10     0 

• 

2 

0 

0 

£39  0  0 

10    0 

2 

0 

0 

10    0 

2 

0 

0 

10    0 

£26 

0 

0 

£i3    0    0 

-Superintendent 

These  printed  forms  he  had  to  fill  up  and  return.  He  told  Bowers  that  the  com- 
pany had  determined  not  to  pay  him  anything  for  delivery.  Bowers  assented. 
This  statement  was  untrue,  and  he  continued  to  charge  the  company  with  payments 
purporting  to  he  made  to  Bowers  for  delivery.  In  order  to  ftirnish  a  voucher  to  the 
company  for  these  alleged  payments  the  prisoner  continued  to  fill  up  the  sheets  as 
before.  The  prisoner  paid  Allen,  Bowers'  servant,  the  amount  of  the  right-hand 
column  only,  and  then  wrote  on  the  right-hand  side  of  the  dividing  line,  '^  Reed, 
pro.  Wm.  Bowers/'  and  procured  Allen  to  sign  the  receipt,  and  when  Allen  had 
signed  it,  the  prisoner,  unknown  to  Allen  or  Bowers,  put  a  receipt  stamp  under 
Allen's  name,  and  on  it  put  a  sum  in  figures  the  aggregate  of  the  two  columns. 
The  jury  found  that  the  document  thus  added  to  meant  differently  to  what  it  meant 
before ;  and,  upon  a  case  reserved,  it  was  held  that  this  was  forgery. (to) 

So  if  a  person  gives  another  a  blank  acceptance,  and  at  the  time  limits  the  amount 
either  by  writing  upon  it  or  otherwise,  and  if  in  the  filling  up  of  the  accept-  ruc^-io 
ance  that  amount  be  exceeded,  with  ^intent  to  defraud  either  the  acceptor  or  '- 
any  other  person,  that  is  forgery.     The  prisoner  was  indicted  for  forging  the  following 
bill  of  exchange : — 

''  £500.  ""  London,  August  20, 1836. 

"  Two  months  after  date  pay  to  my  order  the  sum  of  five(a?)  hundred  pounds, 
value  received. 

"  C.  Taylor. 
''To  the  Rev.  C.  H.  Jenner, 

''No.  1,  Chesterfield-street,  May  Fair." 

In  oonsequenee  of  an  advertisement  offering  to  lend  money,  Mr.  Jenner  wrote  a 
letter,  stating  that  he  was  anxious  to  borrow  £500,  and  afterwards  saw  the  prisoner. 
Mr.  Jenner  told  him  he  wanted  money ;  the  prisoner  asked  him  what  sum ;  Mr. 
Jenner  said  £200  for  one  twelvemonth,  ana  some  discussion  arose  as  to  Mr. 
Jenner's  means  of  repaying  it.  The  prisoner  said  he  had  the  money,  and  appointed 
to  meet  Mr.  Jenner  the  next  day  in  London.  Mr.  Jenner  on  the  uext  day  saw  the 
prisoner,  who  took  from  his  pooket-book  a  stamped  piece  of  paper,  and  wrote  some- 
thing on  the  Tipper  comer  of  it  on  the  left  hand,  which  Mr.  Jenner  could  not  then 
distinguish,  and  which  he  handed  to  Mr.  Jenner,  and  requested  him  to  write  on  it 
"  accepted  "  and  his  name ;  which  Mr.  Jenner  did^  and  also  wrote  on  it  *'  at  the 

(w)  Reg.  V.  GrifBths,  D.  k  B.  648.    It  is  Dot  stated  for  what  the  prisoner  was  indicted, 
but  it  is  presumed  it  was  for  forging  a  receipt  for  money, 
(z)  It  is  "two"  by  misyUike  in  the  report  in  R.  ft  M.  G.  G.  R. 
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Bank  of  England/'  at  tbe  prisoner's  desire.  The  prisoner  said  he  should  leave  Mr. 
Jenner  for  some  purpose;  Mr.  Jenner  said,  ''Then  of  course  jou  will  leave  the 
check  with  me."  The  prisoner  said  that  was  unnecessary,  and  said,  ^^  to  show  jou 
there  can  be  nothing  wrong,  there  are  the  figures  denoting  £200  written  in  tbe 
oorner."  Mr.  Jenner  then  looked  in  the  corner  and  observed  written  in  the  eonier 
£200  ;  which  figures  Mr.  Jenner  stated  must  have  been  written  before  he  wrote  his 
acceptance.  The  prisoner  then  took  the  check  away,  and  the  parties  were  to  meet 
at  the  bank  coiSee-house  in  half  an  hour.  Mr.  Jenner  went  there,  but  the  prifloner 
did  not  come.  Mr.  Jenner  stated  that  he  mentioned  £500  in  the  letter  as  a  nominal 
sum,  wishing  to  know  what  the  expense  of  that  might  be,  not  baring  exactly  made 
up  his  mind  when  he  wrote  what  sum  he  wanted ;  but  it  did  not  aj^)ear  that  be 
gave  that  explanation  to  the  prisoner.  Mr.  Jenner  stated  he  never  gave  the  pri- 
soner any  authority  to  fill  up  that  paper  for  a  greater  sum  than  £200,  but  it  did  not 
appear  that  he  made  any  such  distinct  declaration  to  the  prisoner.  Early  in  Au- 
gust the  prisoner  told  one  Edwards  he  had  an  acceptance  of  Mr.  Jenner's  fi)r  £500 
which  he  wished  him  to  buy,  and  at  a  subsequent  time  Edwards  agreed  to  buy  the 
bill  for  five  shillings  in  the  pound.  He  then  saw  it,  and  it  was  perfectly  blank, 
with  the  exception  of  the  acceptance :  there  was  a  stamp  on  it,  and  he  noticed  a 
stain  in  the  left-hand  upper  corner.  The  pi  isoner  afterwards  produced  the  blank 
acceptance  with  the  name  C.  Taylor  as  drawer,  and  C.  Taylor  as  indorser :  nothing 
else  was  then  written  :  Edwards  then  desired  the  prisoner  to  draw  the  body  of  the 
bill,  which  he  did.  Edwards  made  some  observations  on  the  bill  being  for  £500. 
The  prisoner  produced  the  letter  from  Mr.  Jenner  in  corroboration  that  the  bill  was 
^7141  ^^^  £500.  It  was  proved  that  *an  acid  had  been  used  on  that  part  of  the 
^  paper  where  the  stain  was,  and  that  an  acid  applied  there  would  have  the 
effect  of  discharging  ink.  The  jury  found  the  prisoner  guilty,  and  said  that  they  were 
of  opinion  that  the  figures  denoting  £200  were  in  the  comer  of  the  paper  when  it 
was  taken  away  by  the  prisoner  from  Mr.  Jenner,  and  also  that  the  authority  to  fill 
up  the  bill  was  confined  to  £200.  Upon  a  case  reserved  it  was  contended  that  the 
facts  amounted  only  to  a  fraud,  and  did  not  constitute  the  crime  of  forgery.  The 
prisoner  had  authority  to  draw  a  bill,  and  a  mere  excess  of  authority  was  a  ftaad 
only,  and  not  forgery.  That  the  £200  in'  the  margin  were  no  part  of  the  bill,  and 
did  not  limit  the  acceptance ;  but  the  judges  were  unanimously  of  opinion  that 
filling  up  the  bill  for  £500,  the  prisoner  having  no  authority  beyond  £200,  was  a 
false  making  of  a  bill  for  £500,  and  that  the  conviction  was  therefore  right.(^)' 

Filling  in  the  body  of  a  blank  check  to  which  a  signature  is  attached,  without 
any  authority,  is  a  forgery.  The  prisoners  were  indicted  for  uttering  a  forged 
check,  and  it  appeared  that  one  Townsend  was  in  the  habit  of  signing  blank  checks, 
and  leaving  them  with  his  clerk  when  business  called  him  away  from  home;  one  of 
these  checks  fell  into  the  hands  of  the  prisoners,  who  filled  up  the  blanks  with  the 
words  "  one  hundred  pounds/*  and  dated  it;  it  was  objected  that  the  signature  being 
genuine,  it  could  not  be  said  that  the  prisoner  had  uttered  a  forged  instrument ;  but 
Bayley,  J.,  held  that  it  was  a  forgery  of  the  check.  By  filling  in  the  body  and 
dating  it,  it  was  made  a  perfect  instrument,  which  it  previourily  was  not,  and  al- 

(y)  Rex  V.  Hart,  R.  k  M.  G.  C.  R.  486 ;  s.  c,  7  G.  &  P.  652  (32  B.  G.  L.  R.). 

1  It  is  forgery  for  one  to  whom  a  blank  acceptance  is  intrusted  to  fill  np  tbe  blank  bj 
inserting  a  sum  greater  than  he  is  authorized  to  insert :  Van  Duser  o.  Howe,  21  N.  T.  531. 
Signing  one's  own  name  with  intent  to  pass  it  oflf  as  the  signature  of  another  of  the  same 
name  is  forgerj :  Barfield  i;.  State,  29  Geo.  127.  So  a  spurious  writing  over  a  genuine 
autograph :  Gaullcins  v.  Whister,  29  Iowa  495.  As  to  fraudulently  obtaining  a  party's 
signature,  see  Glay  v.  Schwab,  1  Mich.  (N  P.)  168.  Detaching  condition  from  note  is  a 
forgery :  State  v.  Strutton,  27  Iowa  420.  Fraudulent  use  of  blank  endorsements  by  per- 
sons to  whom  they  were  intrusted  is  not  forgery :  Putnam  v,  Sullivan,  4  Mass.  53.  Signing 
a  promissory  note  in  the  name  of  a  fictitious  firm,  with  intent  to  defVaud,  and  falsely  repre- 
senting that  the  firm  consists  of  the  writer  and  another  person  are  not  forgery:  Comm.  v. 
Baldwin,  11  Gray  197.  It  is  not  forgery  fraudulently  to  procure  the  assent  of  the  signer 
of  a  bond  to  a  material  alteration  :  State  v,  Flanders,  38  N.  H.  324.  Alteration  by  a  clerk 
in  merchant's  books,  with  intent  to  defraud,  is  forgery :  Biles  v.  Gomm.,  8  Gasey  529.  For 
other  cases  of  fraudulent  alteration :  Flint  v.  Graig,  59  Barb.  319 ;  State  v.  Wooderd,  20 
Iowa  541  ;  State  v.  Kattleman,  35  Mo.  105.  » 
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thoagh  it  vas  not  in  point  of  fact  made  entirely  by  the  prisoners,  yet  it  had  been 
held  that  the  doing  that  which  is  necessary  to  make  an  imperfect  instrument  a 
perfect  one  is  a  forgery  of  the  whole.  (2;) 

On  an  indictment  for  forging  a  check  it  appeared  that  the  prisoner  was  clerk  to 
Messrs.  Sewell  and  Cross,  and  had  been  in  the  habit  of  getting  blank  checks  signed 
by  the  firm,  and  filling  in  the  amoant  himself  to  meet  the  demands  on  the  firm.  He 
brought  the  check  in  question  to  one  of  the  partners  and  asked  him  to  sign  it,  say- 
ing that  Mr.  Sewell  had  told  him  to  pay  certain  rent  due  from  Mr.  Sewell  to  Mr. 
Ckurdiner,  but  that  the  amount  was  not  ascertained.  The  check  when  completed 
was  as  follows : — 

"  No.  7476.  "  London,  Dec.  18th,  1844. 

"  London  and  Westminster  Bank. 
"Pay  to  1238  or  bearer  £100. 

"  Sbwbll  &  Co." 

At  the  bottom  was  written,  "  Pay  in  notes ;"  but  neither  this,  nor  the  date,  nor  the 
amount  was  filled  in  when  it  was  signed  by  the  partner,  who  gave  the  prisoner  no 
authority  to  receive  cash  for  the  check  or  to  appropriate  it  otherwise  than  for  the 
rent :  the  prisoner  received  the  amount,  and  the  notes  were  traced  to  parties  to 
whom  the  prisoner  had  paid  them  on  account  of  gaming  debts  of  his  own.  The 
rent  due  to  Gardiner  was  much  more  than  £100.  ^Neither  Sewell  or  Gardiner  r-^fj^  - 
was  called.  It  was  objected  that  the  prisoner  had  authority  to  fill  in  a  larger  ^ 
sum  than  he  had  inserted,  and  therefore  was  not  guilty  of  forgery,  and  that  no  sub- 
quent  disposal  of  the  property  could  make  that  forgery,  which  was  not  so  at  the 
time  the  check  was  completed.  And  that  Sewell  might  have  given  directions  which 
the  prisoner  had  obeyed  ;  or  that  the  rent  might  have  been  paid.  Erie,  J. :  ^^  I 
think  the  prisoner  must  be  acquitted.  It  is  clear  that  he  had  authority  to  fill  up 
the  check  in  some  way  or  another,  and  that  authority  was  derived  from  Sewell,  and 
there  is  no  evidence  to  show  that  his  directions  were  not  to  get  a  blank  check  filled 
up  for  £100,  and  appropriate  it  as  it  has  been.  Moreover,  it  should  have  been 
shown  that  Gardiner  did  not  authorize  him  to  receive  the  money."  *  *  *  As  some 
doubt  seemed  to  exist  as  to  the  law  in  cases  of  this  sort,  Erie,  J.,  added,  "  If  a 
check  is  given  to  a  person  with  a  certain  authority,  the  agent  is  confined  strictly 
within  the  limits  of  that  authority,  and  if  he  choose  to  alter  it  the  crime  of  forgery 
is  committed.  If  the  blank  check  was  delivered  to  him  with  a  limited  authority  to 
complete  it,  and  he  filled  it  up  with  an  amount  different  from  the  one  he  was 
directed  to  insert,  or  if  afler  the  authority  was  at  an  end  he  filled  it  up  with  any 
amoant  whatever,  that  would  dearly  be  forgery."  Patteson,  J. :  "  I  quite  agree 
with  my  learned  brother  that  if  the  prisoner  filled  up  the  check  with  a  different 
amoant,  and  for  different  purposes  than  those  which  his  authority  warranted,  the 
crime  of  forgery  would  be  made  out."(a) 

The  indictment  charged  the  prisoner  with  forging  a  warrant  and  order  for  the 
payment  of  money,  which  was  as  follows : — 

"  No.  "  Liverpool,  Dec.  Sth,  1847. 

"  To  the  Cashiers  of  the  Liverpool  Borough  Bank. 
"  Pay  or  bearer 

Two  hundred  and  fifty  pounds. 

"  John  McNicoll  &  Co. 
"  £250." 

The  prisoner  was  clerk  to  John  M'Nicoll.  A  bill  for  £156  9«.  9d.  falling  due 
on  the  8th  of  December,  Mr.  M.  on  that  day  signed  a  blank  check,  and  gave  it  to 
the  prisoner,  directing  him  to  fill  the  check  up  with  the  correct  amount  due  on  the 
bill  (which  was  to  be  ascertained  by  reference  to  the  bill-book),  and  the  expenses 
(which  would  amount  to  about  ten  shillings),  and  afler  receiving  the  amount  at  the 
Liverpool  Borough  Bank,  to  pay  it  over  to  a  Mr.  Williamson,  in  order  that  the  bill 

(2)  Wright's  case,  1  Lew.  135 ;  Flower  o.  Shaw,  2  C.  k  K.  703  (61  E.  C.  L.  R.) ;  s.  p., 
Wilde,  0.  J. 

(a)  Reg.  9.  Bateman,  1  Cox  G.  G.  186,  a.d.  1845. 
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might  be  taken  up.     iDstead  of  doing  bo  the  prisoner  filled  np  the  check  with  the 
amount  of  £250,  which  sum  he  immediately  received  at  the  bank,  and  without 

Saying  any  part  of  the  money  over  to  Mr.  Williamaon,  retained  the  whole  of  it  in 
is  possession,  in  satisfaction  of  a  claim  for  salary,  which  he  alleged  to  be  due  to 
him,  and  in  support  of  which  he  gave  some  evidence,  but  which  his  master  entirely 
denied  to  be  due.  On  the  day  after  the  receipt  of  the  money  on  the  check,  he  aent 
in  an  account  of  his  claim,  giving  his  master  credit  for  the  sum  received  on  the 
*71  fS1  ^^^^'  ^^  ^^  objected  that  as  the  signature  to  the  check  was  the  ^genuine 
-I  signature  of  Mr.  M.,  and  as  the  prisoner  was  intrusted  to  fill  it  up  for  a  spe- 
cified sum,  the  filling  it  up  fbr  a  different  sum,  though  it  was  a  breach  of  trust,  was 
not  a  forgery ;  but  Coltman,  J.,  held  that  it  was  a  forgery.  It  was  iiirther  urged 
that  there  was  no  proof  of  an  intention  to  defraud  Mr.  M.,  but  only  to  obtain  fVom 
him  a  sum  of  money  which  the  prisoner  might  honestly  believe  to  be  due  to  hiin. 
With  reference  to  this  point  Coltman,  J.,  told  the  jury  that,  if  they  were  satisfied 
that  the  prisoner  was  authorized  only  to  fill  up  the  check  for  the  amount  of  the 
bill  and  expenses,  and  to  pay  the  proceeds  to  Williamson,  and  that  he  filled  it  up 
for  a  larger  sum,  and  applied  the  money,  when  received,  to  his  own  purposes,  that 
was  evidence  of  an  intention  to  de^ud  Mr.  M.  The  jury  convicted,  and,  upon 
a  case  reserved,  Coltman,  J.,  said  ^*  that  he  had  felt  some  doubt  whether  the  ques- 
tion of  the  reality  of  the  prisoner's  claim  ought  not  to  have  been  left  to  the  juiy. 
But  he  and  all  the  judges  agreed  that  whether  he  had  a  claim  or  not  there  was  no 
shadow  of  authority  thereby  given  to  draw  a  check  for  a  larger  sum  than  his  mas- 
ter had  expressly  authorized ;  and  the  drawing  a  check  to  a  larger  amount  fraudu- 
lently was  forgery,  on  the  authority  of  Bex  v.  ffarL"(h) 

On  an  indictment  for  forgery  it  appeared  that  the  prisoner  had  the  management 
of  the  prosecutors'  business,  who  had  an  account  with  Messrs.  Gumey,  to  which  it 
was  his  duty  to  pay  all  sums  not  necessary  for  the  current  expenses  of  the  concern; 
and  on  that  account  the  prisoner  was  authorized  to  draw  when  the  cash  in  hand 
was  not  sufficient  to  meet  those  expenses.  In  doing  this  the  prisoner,  with  the 
sanction  of  the  prosecutors,  did  not  always  draw  in  &vor  of  a  particular  creditor 
for  the  exact  amount  due  to  him,  but  drew  in  his  own  favor  such  sum  as  he  re- 
quired, or  was  supposed  to  require,  for  his  disbursements,  and  paid  the' creditors 
out  of  it.  He  was  indicted  for  having  forged  a  check,  which  he  had  drawn  for  £11 
10<.,  and  entered  in  the  prosecutors'  books  as  having  been  paid  to  the  E.  C.  R- 
Co. ;  but  which  he  had  paid  to  his  landlord  for  his  own  rent.  Williams,  J.,  held 
that  the  prisoner  must  be  acquitted.  There  was  a  distinction  between  cases  where 
there  was  an  authority  to  fill  up  a  bill  to  a  limited  amount,  as  in  Bex  v.  Hart,{c) 
and  where  there  was  a  general  authority  to  draw.  There  was  no  doubt  in  this  case 
a  discretion  vested  in  the  prisoner  to  draw  checks,  and  so  create  a  balance  in  his 
hands  to  meet  the  demands  made  on  the  firm ;  the  prisoner,  therefore,  did  not  neces- 
sarily exceed  his  authority  in  drawing  for  this  amount,  and  the  criminal  act  was 
rather  the  subsequent  appropriation  of  it.(c^) 

But  where  the  instrument  is  imperfect  as  a  bill,  when  the  name  of  another  is 
written  upon  it,  it  is  not  a  forgery  of  the  acceptance.  Upon  an  indictment  for 
forging  and  uttering  a  forged  acceptance  of  a  bill  of  exchange,  an  accomplice 
proved  that  the  prisoner  produced  a  blank  stamp  from  his  pocket,  and  wrote  the 
names  ^*  Stiff  and  Sims"  across  it,  and  then  gave  it  to  the  witness,  who  two  days 
*7171  *^^^^^  ^^  ^^^  absence  of  the  prisoner  drew  the  bill  for  £1000  on  the  stamp, 
^  Patteson,  J.,  doubted  whether  the  charge  of  forgery  could  be  supported ; 
because  at  the  time  when  the  names  *^  Stiff  and  Sims"  were  written  on  the  stamp 
by  the  prisoner,  it  was  a  blank  paper. («)  And  where  the  prisoner  was  indicted  for 
forging  an  acceptance  of  a  bill  of  exchange,  and  it  appeared  that  at  the  time  when 
the  prisoner  caused  a  lad  to  write  the  name  of  "  John  Chapman"  across  the  bill,  as 
the  acceptor  thereof  (which  the  lad  innocently  did),  a  blank  was  lefb  in  the  bill  for 

(6)  Reg.  V.  Wilson,  1  Den.  C.  G.  284;  2  0.  &  K  527  (61  B.  G.  L.  R.),  a.d.  1847. 

(e)  Supra.  (d)  Reg.  v,  Richardson,  2  F.  &  F.  343,  a-D.  1860. 

(«)  Reg.  V,  Gooke,  8  G.  &  P.  582  (34  E.  G.  L.  R.).  His  lordship  did  not  think  the  point 
material,  because  the  prisoner  had  uttered  the  bill  after  it  was  completed,  and,  as  he  wrote 
the  names  on  it,  he  must  ha?e  known  the  acceptance  to  be  a  forgery. 
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the  drawer's  name ;  Parke,  B.,  held  that  the  indictment  was  not  supported,  as  the 
infitrument,  to  which  the  forged  acceptance  was  affixed,  was  not,  at  the  time  of  snch 
supposed  forgery,  a  hill  of  exchange,  there  being  no  drawer's  name.  His  lordship 
referred  to  the  terms  of  the  1  Will.  4,  c.  66,  s.  4,  which  do  not  make  it  forgery 
merdy  to  counterfeit  an  acceptance,  but  an  Acceptance  of  a  bill  of  exchange. (  f) 

The  expunging  by  means  of  lemon  juice  (laid  in  the  indictment  to  be  a  certain 
liquor  unknown  to  the  jury),  an  indorsement  on  a  bank  note  was  holden  to  be  a 
ratting  of  the  indorsement  within  the  8  &  9  Will.  3,  c.  20,  s.  36  (now  repealed), 
which  related  to  the  altering  or  raising  any  indorsement  on  any  bank  bill,  &o.(g) 

In  a  case  where  the  prisoner  procured  a  deed  to  be  forged,  as  from  one  J.  M. 
and  his  son,  conveying,  a  certain  estate  for  life  to  M.  K. ;  and,  after  the  denth  of 
one  of  the  supposed  grantors,  had  procured  the  forged  deed  to  be  altered  by  enlarging 
the  grantee's  estate  to  a  fee ;  and  was  convicted  of  forging  and  uttering  it  in  the 
state  to  which  it  was  so  altered ;  this  was  holden  to  be  well  by  all  the  law  judges ; 
as  being  no  less  a  forgery  after  than  before  such  alteration. (A) 

It  seems  that  a  man  cannot  be  guilty  of  forgery  by  a  bare  nonfeasance  ;  as  if, 
in  drawing  a  will,  he  should  omit  a  legacy  which  he  was  directed  to  insert :  but  it 
appears  to  have  been  holden  that  if  the  omission  of  a  bequest  to  one  cause  a  material 
alteration  in  the  limitation  of  a  bequest  to  another,  as  where  the  omission  of  a  devise 
of  an  estate  for  life  to  one  man  causes  a  devise  of  the  same  lands  to  another  to  pass 
a  present  estate,  which  otherwise  would  have  passed  a  remainder  only,  the  person 
making  such  an  omission  is  guilty  of  forgery.(i) 

Upon  an  indictment  for  forging  a  lease  and  release,  it  appeared  that  Hastings  was 
a  freeman  of  Durham,  entitled  to  the  freehold  property  described  in  the  deeds,  and 
could  neither  read  nor  write  The  prisoner  went  to  his  lodgings,  and  said  he  had 
come  to  ask  him  fer  his  vote,  and  had  brought  him  a  requisition  to  sign  for  the 
purpose  of  bringing  another  whig  candidate  forwQf  d.  The  prisoner  laid  the  two  deeds 
on  the  table,  and  asked  Hastings  to  sign  them  ;  he  said  he  could  not  write.  r^rj\Q 
but  would  put  his  mark,  *and  did  accordingly  put  his  mark  at  the  foot  of  ^ 
the  two  deeds :  nothing  was  said  in  the  presence  of  Hastings  about  delivering  the 
deeds ;  but  there  was  contradiqtory  evidence  as  to  there  b^ng  seals  on  the  deeds  at 
the  time  Hastings  made  his  mark.  For  the  prosecution,  2  Russ.  C.  &  M.  319,  2 
Deac.  C.  L.  1402,  were  cited.  Rolfe,  B.,  said  he  could  by  no  means  subscribe  to 
the  authority  of  the  cases  cited  by  Russell  and  Deacon,  and  expressed  a  clear 
opinion,  and  so  charged  the  jury,  that  if  they  thought  the  seals  had  been  affixed 
previously  to  the  mark  of  Hastings  being  obtained,  and  that  they  were  on  the  deeds 
when  he  put  his  mark,  the  prisoner  was  entitled  to  be  acquitted,  though  liable  to 
an  indictment  for  a  very  gross  fraud ;  that  if  a  different  doctrine  were  laid  down, 
the  consequence  would  be  that  any  party  might  be  indicted  for  forgery  who  prevails 
on  a  man  to  execute  a  deed  by  misrepresenting  its  legal  effect.  On  the  other  hand, 
he  was  clearly  of  opinion  that  the  prisoner  was  guilty  of  the  crime  imputed  to 
him  if  he  obtained  Hastings'  mark  to  the  parchments  and  afterwards  affixed  the 
8ea]s.(y) 

(/)  A«k-  V*  Butterwick,  2  M.  &  Rob.  196 ;  Rose.  Gr.  Er.  4*74.  The  bill  when  produced 
bad  upon  it  the  names  **  EUtop  and  Botterwick,"  as  the  drawers.  There  seems  to  have 
been  no  count  for  uttering  in  this  case.     C.  8.  G. 

(^)  Rex  tr.  Bigg,  3  P.  Wms.  419. 

(A)  Kinder's  case,  2  East  P.  0.  c.  19,  s.  4,  p.  855. 

(t)  Moor  760;  Noy.  101 ;  1  Hawk.  P.  C.  c.  70,  s.  6;  Bae.  Ab.  Forgery;  2  East  P.  C.  c. 
19,  8.  4,  p.  856. 

U)  ^^%'  V-  Collins,  2  M.  ft  Rob.  461.  Lord  Coke  sajs,  3  Inst.  170,  "  If  any  person,  which 
writeth  the  will  of  a  sick  man,  inserteth  a  clause  in  his  last  will  concerning  the  devise  of 
any  lands  or  tenements  which  he  had  in  fee  simple,  falsely  without  any  warrant  or  direc- 
tion of  the  devisor,  albeit  be  did  not  forge  or  falsely  make  the  whole  will,  yet  he  is  pun- 
ishable by  this  statute  (5  Bliz.  c.  14,  now  repealed),  as  hath  been  often  holden  in  the  Star 
Chamber,  against  the  opinion  reported  by  my  Lord  Dyer,  Marvin's  case.  Dyer  288.'^  In 
which  case  the  question  was  whether  inserting  a  clause  in  a  will  after  the  testator  was 
speechless  and  without  memory,  and  without  his  previous  direction,  was  forgery,  and 
there  is  no  statement  that  the  will  was  executed  by  the  testator.  In  Rex  v,  Sitirret,  1  Sid. 
312,  the  defendants  were  indicted  for  reading  a  release  to  an  illiterate  person  in  other 
-words  than  it  was  written,  whereby  he  sealed  it,  ftc. ;  and,  though  several  objections  were 
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So  where  upon  an  indictment  for  forf^ing  a  receipt  for  £12,  it  appeared  tliat  the 
prisoner,  an  attorney,  had  been  employed  by  one  Crowther  to  settle  an  action  against 
him  at  the  suit  of  a  building  club,  and  a  meeting  took  place,  at  which  Allatt,  the 
treasurer,  and  Goodall,  the  steward  of  the  club,  attended,  and  the  club  agreed  to 
take  £9  in  satisfaction  of  their  demand.  The  prisoner  then  produced  a  piece  of 
paper,  on  which  was  a  stamp,  and  a  receipt  was  written  on  it  and  handed  to  Allatt, 
who  read  it  aloud,  and  returned  it  to  the  prisoner,  and  shortly  afterwards  it  wu 
returned  to  Allatt,  and  he  and  Goodall  signed  it,  the  prisoner  paying  the  £9.  A 
fresh  demand  being  afterwards  made  on  Crowther  for  a  further  sum,  the  receipt  was 
produced  purporting  to  be  for  £1 2,  and  the  figures  written  on  an  erasure.  The 
receipt  after  it  was  read  aloud  by  Allatt,  was  sufficiently  long  in  the  hands  of  the 
prisoner  to  enable  him  to  substitute  the  figures  12  for  the  figure  9  befi^re  he  returned 
^71<)1  ^^  ^  Allatt  to  be  signed ;  and  it  was  contended  for  the  prosecution  that  even 
^  if  this  was  the  fact,  *and  the  prisoner  in  that  manner  induced  Allatt 
and  Goodall  to  sign  the  receipt,  believing  it  to  be  still  a  receipt  for  £9,  this  would 
constitute  the  crime  of  forgery.  But  Rolfe,  B.,  told  the  jury  that  he  was  de&rlj 
of  opinion  that,  if  they  thought  the  alteration  of  the  document  was  made  before 
Allatt  and  Goodall  signed  it,  such  conduct  on  the  part  of  the  prisoner,  howerer 
fraudulent,  would  not  constitute  the  crime  of  forgei7.(A;) 

A  man  may  be  guilty  of  forgery  by  making  a  false  deed  in  hb  own  name.  Thus 
it  has  been  holden  to  be  a  forgery  for  a  person  to  make  a  feoffment  of  certain  lands 
to  I.  S.,  and  afterwards  to  make  a  deed  of  feoffment  of  the  same  lands  to  I.  D.  of 
a  date  prior  to  that  of  the  feoffment  to  I.  S. ;  for  herein  he  falsifies  the  date  in 
order  to  defraud  his  own  feoffee,  by  making  a  second  conveyance,  which  at  the  time 
he  had  no  power  to  make.(0  And  it  is  also  said  that  his  crime  would  have  been 
the  same  if,  by  his  conveyance,  he  had  passed  only  an  equitable  interest  for  good 
consideration,  and  had  afterwards  by  such  a  subs^uent  antedated  conveyance  en- 
deavored to  avoid  it.(m) 

Where  Brown  gave  Brittain  a  check  for  £7  on  the  Bank  of  London,  which, 
having  been  presented  and  paid,  was  by  them  returned,  canoeUed  in  the  usual  way, 
to  Brown,  who  altered  it  in  the  handwriting,  and  then  took  it  back  to  the  bank, 
declaring  that  it  was  a  forgery,  and  wrote  a  statement  to  the  effect  that  the  check 
was  forged  by  Brittain ;  Cockburn,  C.  J.,  is  reported  to  have  held  that  there  was 
no  forgery  by  Brown ;  the  real  offence  committed  by  Brown,  as  regards  the  check, 
was  obtaining  money  on  credit  by  means  of  a  false  pretence  tihat  it  was  forged, 
whereas  it  was  gen  nine,  (n) 

If  a  bill  of  exchange,  payable  to  A.  B.  or  order,  get  into  the  hands  of  another 
person  of  the  same  name  with  the  payee,  and  such  person,  knowing  th>it.  he  is  not 
the  real  payee,  in  whose  favor  it  was  drawn,  indorse  it,  for  the  purpose  of  frauda- 
lently  possessing  himself  of  the  money,  he  is  guilty  of  forgery.(o) 

The  uttering  of  a  note,  as  the  note  of  another  person,  has  been  holden  to  be 
forgery,  though  such  note  was  made  in  the  same  name  as  that  of  the  prisoner. 

The  point  arose  in  the  following  case :  two  prisoners,  named  Parkes  and  Thomas 

taken  and  overniled  on  a  motion  to  qaasb,  no  objection  was  taken  on  the  ground  that 
this  was  not  an  indictable  offence.  This  appears  not  to  have  been  an  indictment  for  for- 
gery, at  least  in  the  usual  form.  It  deserves  further  consideration  whether  the  correct 
view  of  these  cases  be  not  to  treat  the  signature  obtained  to  the  instmment  as  the  signa- 
ture of  an  innocent  agent  of  the  prisoner,  and  jnst  the  same  as  if  it  had  been  been  signed 
bj  the  prisoner  himself.  Suppose  in  this  case  an  action  had  been  brought  on  either  of 
the  deeds,  Hastings  would  have  had  a  verdict  on  non  est  factum  ;  which  proves  that  the 
deed  was  not  made  by  him  ;  the  necessary  inference  is  that  it  was  made,  and  falsely  made, 
too,  by  the  prisoner.  See  the  24  k  25  Vict.  c.  96,  s.  90,  ante^  p.  618,  which  will  inclnde 
some  cases  of  this  class. 

(k)  Reg.  V.  Chadwick,  2  M.  ft  Rob.  545.  Rolfe,  6.,  added  that  he  had  last  year  had 
occasion  to  give  that  point  much  consideration  in  the  preceding  case. 

(/)  3  Inst.  169 ;  Pult.  46  b. ;  1  Hawk.  P.  C.  c.  70,  s.  2 ;  Bac.  Ab.  Forgery  (A.) ;  27  H.  7, 
3,  pi.  21. 

im)  I  Hawk.  P.  G.  c.  70,  s.  2 ;  Bac.  Ab.  Forgery  (A.)  in  the  notes ;  Moor  655. 

(n)  BritUin  o.  The  Bank  of  London,  3  F.  &  F.  465.  The  case  is  very  unsatisfactorily 
reported.    It  does  not  show  in  what  the  alteration  consisted,  &c. 

(o)  Mead  v.  Young,  4  T.  R.  28. 
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BrowD,  were  iadioted  for  forging  a  promissory  note,  of  which  the  following  is  a 
copy: — 

"Ringhton,  Salop,  April  20, 1796. 
"  No.  B.  248. 
"I  promise  to  pay  to  bearer,  on  demand,  at  Messrs.  Down,  Thornton,  and  Co.'s, 
Bankers,  Liondon,  the  sum  of  Five  Gnineas,  for  yalue  received.  .  For  Self  and  Co. 

"Thomas  Brown.(j?) 
"  Five  Guineas. 

"  Entered,  T.  B." 

^There  was  a  second  count  for  uttering  the  same,  knowing  it  to  be  forged.   r^icijoA 
The  prisoner  Brown  uttered  the  note  to  one  Hulls,  a  shoemaker,  in  part  ^ 
payment  for  a  quantity  of  boots  and  shoes  which  he  had  bought,  under  a  pretence 
that  he  was  a  Captain  Brown  of  the  17th  r^ment.  and  going  immediately  to  the 
West  Indies.     At  the  time  when  he  bargained  for  the  articles  at  Hulls's  shop,  he 
told  Hulls  that  if  he  would  send  his  boy  with  him  he  would  send  back  the  money: 
but  Hulls  declined  this,  and  went  himself  with  the  prisoner.     While  on  their  way, 
Brown  said  that  his  brother  was  agent  to  the  17th  regiment,  and  would  buy  all  the 
shoes  Hulls  had :  and  upon  their  coming  to  a  public-house,  he  invited  Hulls  to  go 
in,  saying  he  should  see  his  brother  presently.     They  then  sat  down  tc^ther  on  a 
bench  in  the  garden  of  the  public-house ;  and  Brown  proceeded  to  speak  further  of 
his  brother,  who,  he  said,  had  just  married  a  lady  with  a  fortune  of  £15,000,  and 
had  deposited  it  in  the  hands  of  Down  and  Co.     After  some  time,  the  brother  not 
appearing,  Brown  went  into  the  house,  and  returned  again,  using  expressions  of  dis- 
appointment at  the  absence  of  his  brother,  and  added :  "  I  am  sorry  I  cannot  pay 
you  in  gold :  but  I  can  give  you  what  is  just  as  good,  one  of  my  brother's  drafts, 
for  which  I  have  been  into  the  house  to  get  cash,  but  the  landlord  has  not  enough 
by  him."     He  then  produced  the  note  in  question,  and  gave  it  to  Hulls,  who  asked 
if  it  was  on  the  money  lodged  with  Down  and  Co.'s :  Brown  said  that  it  was ;  and 
added  that  his  brother  and  he  always  paid  in  that  manner  on  demand,  for  they 
wanted  no  credit.     He  then  appointed  Hulls  to  meet  him  in  the  afternoon,  at  an- 
other place,  where  he  would  pay  him  the  balance.     The  note  was  soon  discovered 
to  be  a  forgery,  and  Hulls  could  hear  nothing  more  of  Brown.     Parkes  and  Brown 
were  connected  together ;  and  when  Parkes  was  taken  up,  more  than  forty  of  these 
five-guinea  notes,  in  blank,  were  found  upon  him,  dated  Kinghton,  Salop ;  and  a 
few  of  the  same  sort  of  notes  were  also  found  concealed  under  a  board  in  a  shop 
where  Brown  was  arrested,  and  which  it  was  probable  he  had  thrust  there.     The 
note  in  question  was  proved  to  be  filled  up  in  the  handwriting  of  Parkes ;  and  the 
name  Thomas  Brown  was  also  in  the  handwriting  of  Parkes.     In  Parkes's  pocket- 
book  was  found  a  receipt  under  a  cover,  addressed  to  Thomas  Brown,  at  the  Comp« 
ter  (the  prison  to  which  Brown  had  been  committed),  for  £21,  for  four  five-guinea 
bills.     Down  and  Co.  had  no  such  customer  as  Thomas  Brown,  of  Kinghton,  in 
Shropshire ;  and  there  was  no  evidence  that  the  prisoner  Brown  had  any  residence 
or  connection  at  that  place.     The  jury  found  both  prisoners  guilty;  and  stated  that 
they  thought  Parkes  signed  the  note  in  question  with  Brown's  assent,  and  that 
Brown  uttered  it  under  a  representation  that  it  was  his  brother's,  knowing  that  it 
WHS  not  so,  with  intent  to  defraud  Hulls.     It  was  objected :  first,  that  the  name 
ThoTncu  Brown  was  the  real  name  of  one  of  the  prisoners ;  secondly,  that  it  was  no 
forgery  in  Parkes  to  sign  the  name  of  Thomas  Brown,  with  his  consent ;  thirdly, 
that  if  Parkes  were  not  guilty  of  forgery,  Brown  could  not  be  guilty  of  uttering 
the  note  knowing  it  to  be  forged;  and  ^fourthly,  that  the  subsequent  misre-  riici^oi 
presentation  of  Brown  ought  not  to  affect  Parkes,  as  there  was  no  evidence  '- 
that  he  was  aware  of  the  fraudulent  circumstances  under  which  Brown  would  utter 
the  note :  the  principle  being,  that  misrepresentations  do  not  amount  to  forgery,  or 
make  that  a  forgery  which  was  not  so  at  the  time  of  the  original  making.     These 
points  were  submitted  to  the  consideration  of  the  twelve  judges,  who  held  the  oon- 

(p)  The  words  ^*  I  promise  to  paj  the  bearer  on  demand,"  and  also  the  words,  "  the  sum 
of  five  guineas,  for  value  received  for  Self  and  Co.,"  were  printed  in  the  note. 


721  Of  Fouobrt. — Of  the  Making,  &;c.  [book  it. 

viotion  wrong  as  to  Parkes,  on  a  ground  irrelevant  to  the  subject  now  under  con- 
sideration ;  but  all  of  them  held  the  conviction  right  as  to  Brown ;  and  Grose,  J., 
ailerwards  delivered  their  opinion.  He  observed,  "  as  to  the  first  objection,  that 
the  definition  of  forgery  was,  '  the  false  making  a  note,  or  other  instrument^  with 
intent  to  defraud ;'(?)  which  might  be  done  either  by  using  the  name  of  one 
who  did  not  exist,  or  of  one  who  did  exist,  without  his  consent.  That  this  was  of 
•the  former  description ;  being  uttered  by  the  prisoner  as  the  note  of  his  brother,  no 
such  person  as  his  brother  of  that  name  appearing  to  exist :  and  the  circumstance  of 
its  being  made  in  the  same  name  as  his  own  could  not  make  any  difference ;  being 
uttered  as  the  note  of  another,  and  not  his  own.  The  same  answer  applied  to  the 
second  objection.  As  no  such  person  existed  to  whom  the  name  of  Thomas  Brown, 
as  the  signer  of  the  notCy  applied,  there  could  be  no  consent  given  to  sign  the  name. 
It  was  signed  bv  the  authority  of  a  Thomas  Brown,  but  not  of  the  Thomas  Brown 
for  whose  note  it  purported  to  be  given.  For  the  person  in  whose  name  the  note 
was  made,  was,  according  to  the  description  of  him  in  the  note,  then  a  resident  at 
Binghton,  in  8a1op ;  and  it  imported  that  he  was  a  correspondent  of  Down  and  Co., 
and  had  money  in  their  hands;  and  he  was  also  represented  to  be  the  bipther  of  the 
prisoner ;  but  no  such  person  of  that  name  and  description  appeared  to  exist  And 
all  this  was  proved  and  found  to  be  done  for  the  purpose  of  fraud.  Thirdly  that 
the  indictment  did  not  charge  that  Brown  uttered  the  note  knowing  it  to  have  been 
forged  bi^  Parkes^  but  only  knowing  it  to  have  been  forged;  and  therefore,  let  it 
have  been  forged  by  whomsoever  it  might,  it  was  equally  an  offence  in  Brown  to 
utter  it'*(r) 

The  foregoing  case  has  been  observed  upon  by  a  learned  writer,  who  says  that, 
though  supported  by  the  highest  authority,  it  has  always  appeared  to  him  to  rest 
upon  very  questionable  principles.Cs)  And  he  cites  a  case  where,  upon  the  facts 
that  a  bill  made  by  the  prisoner,  D.  Walker  (who  was  a  pauper  at  Manchester), 
was  dated  Liverpool,  signed  D.  Walker  and  Co.,  and  drawn  on  Devaynes  and  Co., 
London ;  and  that  similar  bills  had  been  before  drawn  in  the  same  manner,  and, 
being  provided  for  before  due,  had  been  regularly  paid,  although  the  drawer  was 
unknown  to  the  house ;  the  case  in  question  was  cited  as  an  authority ;  but  the 
learned  judge  ruled  that  the  evidence  was  not  sufficient  to  go  to  the  jury.(<)  And, 
in  discussing  the  effect  of  a  false  representation,  he  refers  to  the  following  case,  where 
^09-1  the  prisoner  assumed  to  be  the  real  indorser  of  the  bill  \  yet,  as  there  was 
"^-l  *no  false  making,  it  was  holden  not  to  be  forgery )  though  the  act  was  done 
in  concert  with  the  real  indorser,  and  for  the  purpose  of  fraud. (u) 

John  Hevey  was  indicted  for  forging  an  ioaorsement  of  a  bill  of  exchange  in  the 
name  of  Barnard  M'Carty,  with  intent  to  defraud  W.  Masters  and  £.  Beauchamp, 
&c.  \  and  the  indictment  contained  a  count  for  uttering  a  forged  indorsement  in  the 
name  of  Barnard  M^Carty,  with  the  like  intention.  The  bill  of  exchange  in  ques- 
tion was  in  the  following  form : — 

"  No.  69.  £30 

«  Bath  Bank,  Nov.  19, 1781. 
"  Thirty-one  days  after  sight,  pay  Mr.  Barnard  M'Carty,  or  order,  thirty  pounds, 
value  received,  for  Smith,  Moore,  and  Co. 

"Jbr.  Connell. 
"  To  Richd.  Beatty  and  Co. 
"No.  19  Great  St.  Helen's,  London.'' 

The  prisoner  came  to  the  shop  of  Beauchamp  and  Masters,  who  were  pawn- 
brokers, to  buy  a  watch,  and  offered  them  the  bill  in  question,  with  the  indorsement 
then  written  on  it ;  they  hesitated  about  taking  it,  upon  whi<^  he  told  tiiem  it  was 

iq)  Antif  p.  710. 

(r|  Rex  V.  Parkes,  2  Leach  775;  2  East  P.  C.  c.  19,  8.  49,  p.  963.  Brown  accordingly 
received  sentence  of  death,  but  was  not  executed :  2  Leach  788. 

^,i)  6  Ev.  Gol.  Stat.  Ft.  V.  01.  xii.  p.  680. 

\t)  Walker's  case,  cor.  Ghambre,  J.,  Lancaster,  aboat  the  year  1807 :  Id.  Ibid. 

[u)  This  appears  to  haye  been  a  false  pretence  within  the  statate  30  Geo.  2,  c.  24.  And 
see  now  ante,  p.  618. 


\ 
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a  good  bill,  that  his  name  was  Baniard  M'Cartj,  that  he  bad  indorsed  it,  and  that 
Beatty  and  Co.,  by  whom  the  bill  purported  to  be  accepted,  were  agents  to  the  Bath 
Bank.  The  pawnbrokers  were  not  satisfied,  and  sent  their  servant  to  St.  Helen's, 
to  inquire  about  the  acceptance ;  but  upon  his  returning  and  saying  that  he  had 
seen  a  person  at  St.  Helen's,  who  said  the  acceptance  was  good,  they  let  the  prisoner 
haye  the  watch,  and  gave  him  the  difference  of  the  bill.  The  prisoner  had  procured 
the  plate  to  be  engraved  some  time  before,  containing  the  form  of  the  bill  in  ques- 
tion, and  had  printed  several  hundred  copies ;  he  had  always  been  known  by  the 
name  of  John  Hevey ;  and  no  such  person  as  Smith,  Moore,  and  Co.,  could  be  found 
in  Bath,  though  there  were  such  names  put  on  the  door  of  a  house,  from  whence 
the  person  who  had  been  there  had  run  away.  The  names  of  Beatty  and  Co.  were 
on  a  counting-house  door  in  Great  St.  Helen's,  where  a  man  of  the  name  of  Beatty, 
who  said  he  was  a  clerk,  had  lived ;  but  was  since  taken  up  and  lodged  in  prison. 
That  there  was  such  a  man  as  Barnard  M'Carty,  and  the  indorsement  was  in  &ct  of 
his  handwriting.  The  jury  found  a  verdict  of  guilty,  and  found  specially  that 
there  was  such  a  person  existing  as  Barnard  M^Carty,  and  that  the  indorsement  waa 
of  his  handwriting;  that  the  prisoner  was  not  that  person,  but  had  passed  himself 
upon  the  prosecutors  as  such  at  the  time  he  tendered  the  bill'  in  payment ;  and,  oH: 
a  case  reserved,  the  judges  were  alt  of  opinion  that  it  did  not  amount  to  forgery, 
for  there  was  no  false  indorsement,  the  jury  having  found  the  indorsement  was- 
truly  made  by  a  real  person  whose  name  it  purported  to  be.(t;) 

And  it  was  afterwards  holden  by  a  majority  of  the  judges  that  the  adopt-  1-4172^ 
ing  a  false  description  and  addition,  where  a  false  name  *was  not  assumed,  *• 
and  where  there  was  no  person  answering  the  description  or  addition,  was  not  a 
forgery.  The  bill  of  exchange  upon  which  the  indictment  proceeded  was  addressed 
to  Mr.  -Thomas  Bowden,  baize  manufacturer,  Romford,  Essex,  and  drawn  by  the 
prisoner  in  his  own  name.  The  prisoner  uttered  this  bill,  with  an  acceptance 
thereon  in  the  handwriting  of  Thomas  Bowden,  whom  the  prisoner  had  known  for 
many  years,  but  who  never  had  carried  on  the  business  of  a  baize  manufacturer  at 
Romford,  nor  ever  resided  there.  The  bill  was  accepted  by  Bowden,  payable  at 
No.  40,  Castle-street,  Holborn ;  and  the  person  who  lived  at  that  house,  and  who 
knew  Bowden,  and  was  well  acquainted  with  his  handwriting,  stated  that  he  was 
surprised  at  Bowden's  accepting  the  bill,  payable  at  his  house,  as  he  did  not  reside 
there,  and  had  no  authority  from  the  witness  to  make  any  bills  payable  at  that 
house.  The  learned  judge  left  it  to  the  jury,  in  the  first  place,  to  consider  whether 
there  was  any  such  person  as  Thomas  Bowden ;  and,  if  there  was,  whether  the 
acceptance  was  his,  and  that  if  there  was  no  such  person,  or  the  acceptance  was  not 
his,  and  the  prisoner,  at  the  time  he  offered  the  bill  to  the  prosecutors,  knew  either 
that  there  was  no  such  person,  or  if  there  was  that  he  had  not  accepted  it,  they 
should  find  him  guilty..  He  also  gave  them  other  directions,  but  the  jury  found 
that  there  was  no  such  person  as  Thomas  Bowden,  and  the  prisoner  was  convicted. 
The  learned  judge,  however,  being  of  opinion,  from  the  evidence,  that  there  was 
such  a  person,  and  that  the  acceptance  was  his  handwriting,  reserved  the  case  for 
the  opinion  of  the  judges,  on  the  point  whether,  assuming  that  the  acceptance  was 
the  handwriting  of  Bowden,  the  prisoner,  by  the  giving  on  the  face  of  the  bill  a 
false  description  of  Bowden,  and  uttering  the  bill  after  it  was  accepted  by  Bowden, 
with  this  false  description,  with  intent  to  defraud,  brought  himself  within  any  of 
the  counts  of  the  indictment  which  charged  a  forgery  of  the  bill,  and  an  uttering 
and  publishing  the  forged  bill,  and  also  a  forging  of  the  acceptance,  and  the  utter- 
ing and  publishing  such  forged  acceptance.  And  a  majority  of  the  judges  held 
the  ooDviction  wrong,  (to) 

A  bill  was  addressed  to  Messrs.  Williams  and  Co.,  bankers,  Birchin-lane,  Lon- 
don ;  and  it  appeared  that  possibly  the  figure  3,  on  the  lower  left-hand  comer  of  the 
bill,  might  have  been  inserted  originally  as  part  of  the  address,  but  the  evidence 
left  that  matter  in  doubt.  The  prisoner  was  asked  at  the  time  when  he  was  draw- 
ing the  bill,  whether  the  acceptors  were  Williams,  Birch,  and  Co.,  and  his  answers 

(v)  HeTey*8  case,  eor,  Ashharst,  J.  0.  B.,  1782,  und  considered  hy  the  Jadges  in  Hil.  T« 
1782 ;  1  Leach  229 ;  2  East  P.  C.  c.  19,  s.  5,  p.  856. 
(w)  Rex  V.  Webb,  R.  k  R.  405. 
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imported  that  they  were.  Williams,  Birch,  aod  Co.  lived  at  No.  20,  Birchin-lane; 
and  it  was  proved  not  to  have  been  their  acceptance.  There  were  no  known  banken 
in  London  usin^  the  style  of  Williams  and  Co.  except  Williams,  Birch,  and  Co.; 
but  at  No.  3,  Birchin>lane,  the  name  ''  Williams  and  Co."  was  on  the  door;  and 
some  bills  addressed  to  Messrs.  Williams  and  Co.,  bunkers,  Swansea,  had  been 
accepted,  payable  at  No.  3,  and  had  been  paid  there.  There  was  no  evidence  as  to 
the  pf^rson  who  lived  at  No.  3 ;  bnt  another  bill  of  the  same  tenor  as  that  in  ques- 
tion, drawn  by  the  prisoner,  had  been  accepted  there.  It  was  holden,  npon  thefle 
*7241  ^''^^i  ^^^^  ^'^^  prisoner  was  ^improperly  convicted  of  uttering  a  forged  acoept- 
^  ance,  knowing  it  to  be  forged.(x) 
The  first  count  charged  the  prisoner  with  forging  a  bill  of  exchange,  the  seooDd 
with  uttering  the  same  bill,  the  third  with  forging  an  acceptance  of  a  bill  of  ex- 
change, and  the  fourth  with  uttering  the  acceptance.  There  were  other  counts  not 
material.     The  instrument  in  question  was  as  follows: — 

a  "  Leeds,  October  22d,  1847. 

"  No.  £148  7«.  9^.  I 

"  Three  months  after  dat«  pay  to  my  m  self  or  order  the  sum  of  one  hundred 
and  forty-eight  pounds  seven  shillings  S  and  nine-pence,  value  received. 

"To  Mr.  Wm  Wilkinson,  g  "Alexr.  Blenkinsop. 

« HaUfax,  S 

«  Pyble,  London."  ^ 

The  prisoner  had  in  his  employ  one  William  Wilkinson,  a  mechanic,  at  sixteen 
shillings  a  week,  and  without  any  other  pn)perty.     This  man  proved  the  accept- 
ance to  be  in  his  handwriting,  so  far  as  the  mere  name ;  he  stated  that  he  wrote 
that  on  a  stamped  paper,  blank,  except  some  printed  parts  of  a  bill,  among  which 
was  the  place  of  date,  '^  Leeds  -"  that  he  wrote  it  at  the  prisoner's  house  at  Leeds, 
the  prisoner  having  called  him  out  of  the  yard  and  said  to  him,  *'  I  have  soiDe 
money  to  send  up  this  morning ;  there  is  no  one  about ;  you'll  do  as  well  as  any  one 
else.     I  want  you  to  write  your  name  here.     I'll  fill  it  up."     The  witness  said  he 
knew  what  a  bill  of  exchange  was  ;  that  he  left  his  master  to  fill  it  up  as  he  pleased, 
and  that  he  was  at  liberty  to  make  it  payable  at  a  banker's  in  London  if  he  liked, 
or  anywhere  else.     He  himself  had  never  lived  at  Halifax,  nor  received  authority 
from  any  one  there  to  accept  a  bill  for  him.     It  was  admitted  that,  at  the  time  the 
acceptance  was  thus  written,  the  prisoner  intended  to  make  the  drawing  to  be  on  a 
William  Wilkinson,  of  Hali&x,  and  that  there  were  persons  of  that  name  resident 
there,  from  none  of  whom  any  authority  had  been  received.     When  uttered  by  the 
prisoner,  the  bill  was  drawn  as  above  set  out,  and  accepted,  and  over  the  acceptance 
were  the  words,  ''payable  at  Smith,  Payne,  and  Co.,  bankers,  London."     The  jury 
having  convicted,  upon  a  case  reserved,  it  was  contended  that  there  was  no  forgeiy 
generally  or  by  alteration.     It  was  not  a  forgery  of  an  acceptance  generally,  because 
the  bill  was  not  In  existence  when  the  acceptance  was  written.    It  was  not  a  forgery 
by  alteration  or  addition  ;  for  the  alleged-  alteration  or  addition  formed  no  part  of 
the  bill.     The  bill  was  complete  before  the  prisoner  wrote  the  word  "  Halifax." 
Neither  was  it  a  forgery  of  the  bill  by  alteration ;  but  all  the  judges  present  were 
of  opinion  that  the  putting  an  address  to  the  drawer's  name,  while  the  bill  was  in 
the  course  of  completion,  loith  intent  to  make  the  acceptor  appear  to  he  that  of  a 
different  exitting  person,  was  forgery ."(y) 

On  an  indictment  for  forgery  it  appeared  that  the  prisoner  had  in  his  service 
George  Beard  as  foreman,  and  he  got  him  to  write  his  acceptance  on  a  bill  drawn  by 
himself  at  three  months  for  32/.  11«.  8c/.,  and  directed  to  '*  Mr.  George  Beard," 
without  any  address.  He  then,  without,  as  &r  as  appeared,  G.  Beard's  knowledge 
or  consent,  filled  in  the  address,  **  Rottingdean,  near  Brighton."     The  prisoner  took 

(z)  Rex  V.  Watts,  R.  &  R.  436. 

(y)  Reg.  V,  Blenkiosop,  I  Den.  C.  C.  276;  2  0.  &  K.  631  (61  E.  C.  L.  R.),  a.d.  1847. 
y  Suppose  any  one  in  the  street  were  to  sign  the  name  <  Thomas  Coutts,'  that  being  his 
real  name,  and  afterwards  the  word  banker  was  added,  would  not  that  be  forgeiy?"  per 
Alderson,  B.,  lb. 
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this  bill  to  a  discount  company,  and  said  he  (qa»re  Beard  or  the  prisoner)  was 
''  good  for  the  amonnt."     There  was  a  George  Humphrey  Beard  at  Rottingdean, 
but  he  was  a  youth  of  scTenteen,  and  knew  nothing  of  the  prisoner,  and  there  was^ 
no  other  George  Beard  there.   George  Beard,  the  foreman,  had  lived  near  Brighton, 
and  had  accepted  hi 'Is  for  a  person  ^ho  liyed  at  B.ottingdean,  but  he  denied  that  he 
had  led  the  prisoner  to  suppose  that  these  bills  were  addressed  to.  him  at  Kotting- 
dean.    He  had  written  this  acceptance  in  the  prisoner's  shop,  and  he  did  not  observe 
that  there  was  an  address  upon  it,  nor  did  he  believe  that  there  was ;  but  he  ad- 
mitted that  he  never  read  the  bill.     Rei;.  v.  Blenkimopp^  1  Den.  C.  C.  282,  was 
cited  for  the  Crown ;  Willes,  J.,  however,  pointed  out  that  in  that  case  there  was 
evidence  that  the  prisoner  intended  to  make  the  drawing  to  be  on  a  different  person, 
and  here  thare  was  no  «;videnoe  of  that,  and  directed  an  acquittal.(y^)  The  prisoner 
was  then  tried  for  another  forgery.     He  had  gone  to  one  Woods,  a  bill  discounter, 
and  stated  that  he  had  business  transactions  with  "  Mr.  Beard,  seedsman,  Rotting- 
dean/'  and  asked  him  whether,  if  he  could  get  an  acceptance  of  this  Mr.  Beard,  he 
would  discount  it;  and,  after  making  inquiries.  Woods  said  he  wonld,  and  then  dis- 
counted a  bill,  which,  like  the  other,  had  been  accepted  by  the  prisoner's  foreman, 
who  lived  then  at  Maidstone,  and  had  never  lived  at  Rottingdean,  and  was  no  fur- 
ther a  seedsman  than  having  been  foreman  for  years  in  that  business.     In  this  case 
the  acceptance  had  been  written  by  George  Beard  on  a  blank  stamp,  which  the  pri- 
soner afterwards  filled  up,  and  put  the  address  **  Rottingdean,"  without,  so  far  as 
appeared.  Beard's  knowledge  or  consent.     There  was  no  George  Beard  at  Rotting- 
dean.    The  false  address  was  not  added  to  the  acceptance  but  to  the  address.    Reg, 
V.  Blenkmsopp  was  cited  for  the  prisoner  to  show  that  the  address  must  be  that  of 
a  different  existing  person.     Willes,  J.,  said  that  could  not  have  been  the  ground  of 
the  decision,  as  it  was  clear  law  that  there  may  be  a  forgery  in  the  name  of  a  non- 
existing  person,  and  it  is  too  plain  for  argument  that  if  a  person  added  an  address 
to  a  bill,  so  as  to  make  it  appear  that  the  accepcance,  though  really  written  by  a  per- 
son of  the  same  name,  was  that  of  a  different  person,  whether  such  person  existed 
or  not,  he  was  guilty  of  forgery.     Here  the  bill  was  so  altered  as  to  make  it  appear 
that  the  acceptor  was  a  seedsman,  whereas  he  was  a  servant     It  was  then  urged 
that  the  indictment  was  for  forging  the  acceptance,  not  the  bill,  and  that  the  accept- 
ance was  not  altered.     Willes,  J.,  held  that  that  did  not  matter,  for  in  point  of  law 
there  was  no  acceptance  until  the  bill  was  drawn.   It  was,  therefore,  really  the  effect 
of  the  acceptance  that  was  altered,  and  that  was  a  forgery.     It  was  then  urged  that 
the  body  of  the  bill,  including  the  prisoner's  address,  was  all  in  the  prisoner's  hand- 
writing, and  therefore  it  could  not  be  forgery  to  alter  what  purported  to  be  his  own 
handwriting ;  and  Bex  v.  Webb,  R.  &  R.  406,  was  cited }  but  Willes,  J.,  said  that 
that  made  no  difference,  and  that  the  question  for  the  jury  was  whether  the  bill  was 
passed  off  to  Woods  as  that  of  a  seedsman  and  customer,  instead  of  what  it  really 
was,  that  of  a  mere  servant;  and  he  told  the  jury  that  ^^  forgery  consists  in  drawing 
an  instrument  in  such  a  manner  as  to  re|»'esent  fraudulently  that  it  is  a  true  and 
genuine  document,  as  it  appears  on  the  face  of  it,  when  in  fhct  there  is  no  such 
genuine  document  really  in  existence,  as  it  appears  on  the  faee  of  it  to  be.     Conse- 
quently, if  the  prisoner  passed  off  this  acceptance  as  that  of  one  Beard  of  Rotting- 
dean, thereby  meaning  one  Beard,  a  seedsman,  then  find  him  guilty."Q8i8) 

*The  prisoner  was  indicted   for  forging,   &o.,  the  following   bill  of     r^ijof; 
exchange : —  *•      '^ 

<'  London,  March  Ist,  1851. 
'<£300.     Six  months  afW  date  pay  to  the  Pev.  James  Nisbett  or  order  the 
sum  of  three  hundred  pounds,  for  value  received.  '^  Richard  Mitchell. 

"To  William  Robert  Nisbett, 
"  Fort  Nisbett, 

**  Barrell-a-Bane,  Ireland/' 

"Accepted.     William  Robert  Nisbett;  payable  at  Messrs.  Scott  and  Co.,  bankers, 
Cavendish-square,  London." 

(2^)  Reg.  V.  Epps.,  4  F.  &  F.  81.  (mi)  Ibid.  83. 
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The  indictment  also  charged  the  forgery  and  uttering  of  the  acceptance.  The  bill 
bore  the  prisoner's  indorsement,  and  when  he  produced  it  to  the  prosecutor  he  asked 
who  the  parties  to  the  bill  were,  and  the  prisoner  said  one  was  his  brother,  who  was 
his  tenant  in  Ireland,  and  the  other  was  Mr.  Mitchell,  a  clerk  in  the  goods  depart- 
ment at  Nine  Elms  station.  It  was  proved  that  no  clerk  of  the  name  of  Mitchell 
had  been  employed  in  that  department  between  September,  1847,  and  November, 
1851.  On  the  part  of  the  prisoner  it  was  proved  thnt  Robert(2)  Mitchell  was  now 
a  barrister's  clerk,  but  in  1843  he  had  been  a  clerk  at  the  Nine  Elms  station,  and 
the  prisoner  must  have  known,  in  1850,  that  he  had  left  the  station.  In  1850  the 
prisoner  asked  R.  Mitchell  if  he  would  permit  his  name,  as  usual,  to  appear  on  the 
prisoner's  bills,  Mitchell  having  previously  given  him  permission  to  use  his  name, 
and  the  prisoner  at  the  same  time  produced  some  bills  with  Mitchell's  name  on 
them,  and  at  last  Mitchell  consented  that  his  name  should  be  used  as  drawer.  The 
prisoner  had  married  Mitchell's  sister.  It  was  also  proved  that  W.  R.  Nisbett, 
whose  name  appeared  as  the  acceptor,  was  the  prisoner's  brother,  and  went  to 
America  in  1850,  and  the  handwriting  was  not  his,  but  like  the  prisoner's.  Williams, 
J.,  told  the  jury  that  if  a  representation  were  made  that  an  individual  was  worth 
£1000,  in  order  to  obtain  advances,  and  it  should  turn  out  that  he  was  not  worth 
ten  shillings,  it  could  not  be  maintained  that  the  person  so  represented  was  fictitious, 
as  he  was  really  in  existence ;  but,  in  the  present  case,  it  was  for  the  jury  to  say 
whether  the  prisoner  had  tendered  the  bill  with  a  knowledge  that  there  was  no  such 
person  at  the  Nine  Elms  station,  and  if  they  were  of  that  opinion,  and  that  the 
prisoner  tendered  the  bill  as  that  of  a  person  who  did  not  in  fact  exist,  then  the 
charge  of  forgery  was  sustained.  Again,  did  the  jniy  believe  that  the  prisoner  had 
forged  the  name  of  his  brother  ?(a) 

The  prisoner  was  indicted  for  forging  two  promissory  notes  in  the  following 
form: — 
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*"  £34.  "  Kilkenny,  Jan.  6,  1854. 

'^  One  month  after  date  we  jointly  and  severally  promise  to  pay  Messrs. 
Brown,  Son,  and  Company,  or  order,  at  the  Provincial  Bank  of  Ireland,  Kilkenny, 
thirty-four  pounds  sterling,  for  value  received.  "  P.  Mahony. 

"  A.  W ATTER8." 

The  prisoner  being  indebted  to  Brown,  Son,  and  Co.,  their  agent  pressed  him  for 
payment ;  he  had  previously  ascertained  that  Mrs.  Watters,  the  prisoner's  mother- 
in-law,  was  a  solvent  person,  but  he  did  not  know  her  Christian  name^  he  offered  to  give 
the  prisoner  time  if  he  got  his  mother-in-law  to  join  him  in  notes  for  the  amount;  this 
the  prisoner  agreed  to  do,  and  in  the  prisoner's  presence  he  drew  the  body  of  two 
notes  which  the  prisoner  signed.  The  prisoner  said  he  would  go  to  his  mother-in- 
law,  and  get  her  to  sign  them;  and  he  took  away  the  notes  and  returned  in  an  boor, 
and  handed  the  notes  to  the  agent,  saying,  ^*  Here  are  the  notes;  they  will  be  paid 
before  thev  arrive  at  maturity."  The  agent  took  the  notes,  believing  they  had  been 
executed  by  the  mother-in-law.  It  was  proved  that  her  name  was  Catherine,  and 
that  she  had  neither  signed  nor  authorized  any  one  to  sign  the  notes;  but  they  had 
been  signed  by  her  daughter  Anne,  the  prisoner's  wife,  in  her  usual  handwriting. 
The  jury  were  told  that' if  the  prisoner  got  his  wife  to  sign  the  notes  in  the  name 
^*A.  Watters,"  he  at  the  time  intending  to  pass  them  as  the  notes  of  his  mother  in- 
law, and  that  he  afterwards  passed  them  to  the  agent  for  Messrs.  Brown,  Son,  and 
Co.  as  the  notes  of  his  mother-in-law,  the  indictment  was  supported.  The  jory 
found  that  he  got  his  wife  to  affix  the  signature  *'A.  Watters,"  he  at  the  time 
intending  to  pass  them  to  the  agent  as  the  genuine  notes  of  his  mother-in-law.  On 
a  case  reserved,  it  was  ui^d  that  this  Was  not  forgery,  as  it  was  the  signature  by 
the  prisoner's  wife  in  her  maiden  name.     There  was  no  false  making  of  the  notes. 

(z)  Qtusrey  a  mistake  for  Richard  ? 

(a)  Reg.  V.  NisUtt,  6  Goz  C.  C«  320,  a.d.  1$63.  The  following  written  questions  were 
given  to  the  jary :  "  Do  yon  believe  that  the  priaooer  forged  the  acceptor's  name  with  intent 
to  defraud  ?  Did  be  utter  the  bill  knowing  it  to  be  forged  7  I^id  he  foi^e  the  nSne  of 
the  drawer  with  a  feloaious  intent?  Did  he  forge  the  name  of  the  drawer  as  a  ficiitioas 
person?  The  jury  answered  all  the  questions. in  the  aflSrniative;  but  if  they  had  onlj  so 
answered  the  last  the  case  would  have  been  reserved. 
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It  was  answered  that  this  was  a  *false  sigDatura,  and  intended  as  such,  and  that 
Watters  was  not  the  name  of  the  prisoner's  wife.  Lefroy,  C.  J. :  '^  It  is  well  settled 
that  the  making  of  a  written  instrument,  with  a  view  to  defraud,  may  he  either  hj 
the  false  making  of  the  signature  of  a  non-existing  person ,  or  of  an  existing  person 
without  permission.  Now  here  it  was  not  to  represent  a  fictitious  person,  but  an 
existing  person  who  was  known,  namely,  the  mother-in-law  of  the  prisoner,  that  the 
prisoner  put  this  signature  to  these  notes.  He  professed  to  get  her  name,  and  he 
brings  to  the  prosecutor  what  purports  to  be  her  signature,  and  an  execution  of  the 
notes  by  her.  It  is  true  that  the  signature  is  ^A.  Watters/  not  ^  C.  Watters/  but 
we  are  of  opinion  that  the  prisoner  cannot  avoid  the  consequences  of  his  fraudulent 
act  by  a  variation  in  the  signature,  which  would  not  put  a  party  on  an  inquiry  as  to 
its  regularity  and  authenticity.  He  brought  these  notes  to  the  prosecutor  as  the 
instruments  which  he  had  promised  to  procure,  namely,  the  notes  of  his  mother-in- 
law;  and  whether  he  put  this  signature  to  them  himself,  or  got  a  person  to  do  it  by 
his  directions,  he  is  equally  guilty.  We  are,  therefore,  of  opinion  '''that  the  r*ijo«j 
case  was  left  to  the  jury,  as  it  should  have  been,  and  that  the  conviction  ^ 
should  be  confirmed/*(6) 

The  cases  in  which  a  party  committing  forgeiy  has  used  a  name  different  from 
his  own,  consist  either  of  those  in  which  the  name  used  has  been  of  a  real  existing 
person,  or  those  in  which  the  name  used  has  been  of  a  person  non-existing  and 
fictitious. 

It  is  said  to  be  clearly  settled,  that  in  the  case  of  forgery  committed  in  the  name 
of  a  person  really  existing,  it  matters  not  whether  the  offender  pass  himself  off  upon 
the  parties  at  the  time  for  such  person,  and  receive  credit  from  them  as  such,  the 
credit  in  such  case  not  being  given  to  the  impostor  personally  without  any  re- 
lation to  another,  but  that  other  person  whom  he  represents  himself  to  be.(c) 

£liaabcth  Dunn  was  indicted  for  forging  the  following  promissory  note,  with 
intent  to  defraud  Edward  Hooper  : 

"  London,  27th  July,  1765. 
'^  I  promise  to  pay  to  Mr.  Edward  Hooper,  the  sum  of  three  (the  word  pounds 
being  omitted)  thirteen  shillings  and  sixpence^  or  order,  seven  days  afler  date, 
value  received  by  me. 

her 
**       "  Mary  X  Wallacs. 
mark. 
"  Witness,  John  Whattal." 

In  June  1765  the  prisoner  applied  to  Hooper  at  bis  office  for  receiving  seamen's 
wages,  calling  herself  Mary  Wallace,  and  desired  him  to  advance  her  money  to  pay 
the  fees  for  the  probate  of  her  husband's  will,  which- was  in  the  hands  of  a  proctor. 
She  returned  soon  after  with  the  probate  of  the  will  of  John  Wallace,  therein  de- 
scribed to  be  a  seaman  on  board  the  Epreuve ;  when  Hooper  required  her  to  pro- 
duce a  certificate  to  show  that  she  was  the  Mary  Wallace  named  in  the  wilL  A 
few  days  afterwards  she  brought  a  certificate,  and  pressed  Hooper  to  lend  her  money 
on  the  credit  of  the  wages  due  to  J.  Wallace,  when  he  let  her  have  three  guineas 
and  a  half,  and  wrote  the  body  of  the  promissory  note  in  question,  to  which  she 
subscribed  her  mark,  ailer  which  his  clerk  attested  it.  She  was  then  asked  what 
name  he  was  to  put  to  her  mark,  to  which  she  answered,  '^  You  know  my  name ; 
you  may  write  Mary  Wallace,"  which  he  did.  ^It  was  proved  clearly  that  her 
name  was  Elizabeth  j^unn^and  that  the  whole  account  was  a  fabrication.  The  jury 
were  directed  to  find  the  prisoner  guilty,  if  they  believed  that  she  subscribed  the 
note  produced  in  a  false  name,  either  by  a  mark  intended  by  her  to  express  such 
false  name,  or  by  words  at  length,  with  intent  to  defraud  Hooper,  and  the  jury  ao- 

(6)  Reg.  V.  MaboDj,  6  Coz  0.  C.  487,  a.d.  1854,  Jackson,  J.,  said,  *'  It  is  very  oommoo 
with  the  humbler  classes  in  the  sooth  to  call  married  women  by  their  original  name, 
when  the  Christian  name,  and  not  Mrs.,  is  used."  Except  for  this,  there  does  not  seem  to 
be  a  doubt  that  the  signature  waa  a  forgery.  Monahan,  C.  J.,  said,  *<  It  is  plain  that  the 
'A'  was  written  in  such  a  way  as  to  render  it  difficult  to  say  whether  it  was  *A'  or  '0.'" 

(c)  2  East  P.  G.  c.  19,  s.  49,  p.  962. 
VOL.  II. — 36 
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eordindy  found  her  gnilty ;  and,  on  a  cafle  reserved  on  the  question  whether  as  the 
note,  though  made  by  the  prisoner  in  an  assumed  name  and  eharaeter,  was  her  own 
note,  made  and  '''offered  as  her  own,  and  not  as  the  note  of  another,  in  con- 
tradistinction to  herself,  the  offence  amounted  to  forgery,  nine  of  the  judges 
were  of  opinion  that  the  prisoner  was  properly  coBvicted.(6D 

This  case  appears  to  have  proceeded  upon  the  ground  of  the  prisoner  having  as- 
sumed the  character  of  executrix  of  Wallace,  a  real  person  actually  entitled  to 
wages.  Amongst  the  principles  there  laid  down,  it  appears  to  have  been  holden, 
that  if  a  note  be  given  in  the  name  of  another  person  who  is  either  really  existiDg, 
or  represented  so  to  be,  and  in  that  light  it  obtain  a  superior  credit,  or  induce  a 
trust  which  would  not  have  been  given  to  the  party  himself,  it  is  then  a  false  in- 
strument, and  punishable  as  forgery ;  and  that  the  law  would  be  the  same,  though 
the  note  or  security  were  thus  falsely  subscribed  in  the  presence  of  him  who  lent  his 
money  upon  it,  if  the  impostor  and  the  party  whose  name  is  made  use  of  were  both 
strangers  to  him  ;  for  then  he  could  not  know  that  such  impostor  was  not  really 
the  person  whose  name  he  assumed,  and,  therefore,  the  other  would  be  equally  de- 
ceived, (e)  But  this  case  occurred  before  any  decision  had  established  the  principle, 
which  will  be  presently  noticed,  of  the  use  of  a  mere  fictitious  name  being  of  itself 
sufficient  to  constitute  a  forgery.(/)  And  it  is  observed,  that  after  the  authorities 
by  which  it  was  settled,  that  such  a  case  was  within  the  acts  respecting  forgery,  it 
would  have  been  quite  sufficient  to  have  shown,  that  the  prisoner,  with  a  fraudaleBt 
intent,  signed  a  promissory  note  in  the  name  of  Mary  Wallace,  and  it  wodd  have 
been  unnecessary  to  resort  to  the  additional  circumstance  of  the  fraudulent  object 
being  to  obtain  credit  in  respect  of  money  actually  due  to  the  deceased  John 
Wallace,  of  whom  Mary  was  falsely  alleged  to  be  the  repre8entative.(^) 

Upon  an  indictment  for  uttering  a  forged  acceptance  it  appeared  that  in  Septem- 
ber, 1844,  the  prisoner  called  at  the  warehouse  of  the  prosecutor  at  Halifax,  and 
bought  some  wool  of  his  clerk,  to  whom  he  tendered  in  payment  a  bill  of  exchaoge, 
bearing  the  acceptance  of  "  John  Cooper,"  and  directed  to  "  Mr.  John  Cooper, 
Leeds."  The  prisoner  said  the  bill  was  good  as  cash ;  whereupon  the  clerk  said 
that  he  knew  that  a  respectable  Leeds  merchant  of  the  name  of  Cooper  attended 
Huddersfield  market,  and  he  asked  the  prisoner  if  this  was  the  same  person;  to 
which  the  prisoner  replied,  "  Yes,  it  is."  The  clerk  then  took  the  bill  in  payment, 
and  delivered  the  wool  to  the  prisoner.  A  few  weeks  afterwards,  and  before  the 
*72Q1  ^^^^  became  due,  the  prisoner  called  *again,  and  bought  more  wool  of  the 
-■  same  clerk,  for  which  he  tendered  in  payment  three  other  bills,  all  of  them 
accepted  by  "  John  Cooper,"  and  addressed  to  *'  Mr.  John  Cooper,  Leeds  "  One  of 
these  was  the  bill  mentioned  in  the  indictment.  The  prisoner  stated  that  the  bills 
were  as  good  as  cash,  and  that  the  acceptor  was  the  same  as  on  the  fbrmer  bill. 
The  clerk  took  the  bills  in  payment.  The  only  person  at  Leeds  named  Cooper,  irho 
attended  the  Huddersfield  market,  were  the  partners  in  a  firm  of  "  David  and  John 
Cooper,"  none  of  whom  had  accepted  any  of  these  bills,  or  authorised  the  accept- 
ance. On  behalf  of  the  prisoner  Another  John  Cooper  was  called,  and  stated  that 
he  was  an  occasional  assistant  in  a  stable-yard  at  LeedSj  and  had  no  other  means 
of  subsistence ;  that  he  had  for  several  years  been  in  the  habit  of  accepting  bills  for 
the  accommodation  of  the  prisoner,  and  had  accepted  the  bills  in  question,  as  usaal, 

{d)  Dana's  case,  1  Leach  57  ;  2  East  P.  G.  c.  19,  8.  59,  p.  962.  Two  of  the  judges  were 
absent,  atid  Aston,  J.,  did  not  concur  iu  the  opioiou. 

(«)  2  East  P.  C.  c.  19,  s.  48,  p.  961. 

(/)  Indeed  the  contrary  proposition  appears  to  have  been  taken  for  granted,  in  one 
report  of  this  case,  where,  in  the  opinion  of  the  nine  judges  who  thought  the  cmae  amounted 
to  a  capital  forgery,  the  following  passage  occurs:  '*  In  this  respect  the  case  Is  vary  differ- 
ent from  that  of  a  person  borrowing  money  upon  his  own  note,  and  merely  assuming  ft 
fictitious  name,  without  any  relation  to  a  different  person  ;  for  there  the  whole  credit  is 
given  to  the  party  himself;  the  lender  accepts  the  security,  as  the  security  of  that  person 
only  ;  he  has  no  other  remedy  in  yiew  but  merely  against  the  man  he  is  dealing  with ;  and 
the  security  itself  is  really  and  truly  the  instrument  of  the  party  whose  act  it  purports  to 
be,  however  subscribed  by  a  fictitious  name ;  he  has,  therefore,  a  remedy  upon  it  against 
the  person  on  whose  credit  he  took  it,  and  consequently  is  not  substantially  defrauded :' 
Dunn's  case,  1  Leach  60. 

(ff)  6  Ev.  Col.  Stat.  Pt.  V.  CI.  xii.  p.  579. 
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at  the  prisoner's  request ;  that  he  had  never  been  a  merchant,  and  never  attended 
the  Huddersfield  market;  that  he  accepted  the  bills  in  qaestioo  on  the  days  of  their 
respective  dates.  The  three  bills  above  mentioned  all  of  them  bore  date  afler  the 
first  and  before  the  second  transaction.  For  the  crown  it  was  ui^ed  that,  as  there 
is  in  respect  of  forgery  no  difference  between  the  forgery  of  the  name  of  an  existing 
person  and  the  use  of  a  name  that  is  purely  fictitious,  the  question  for  the  jury  was 
whether,  at  the  time  the  prisoner  got  Cooper  to  accept  the  bill  in  question,  he  did 
so  with  intent  to  use  it  as  the  acceptance  of  any  other  person,  real  or  imaginary. 
Cresswell,  J.,  after  consulting  Coleridge,  J.,  told  the  jury  that  ^'  the  facts  charged 
might  amount  to  forgery  in  two  or  three  points  of  view.  The  prisoner  asks  Cooper 
to  draw  bills  for  his  accommodation  ;  Cooper  does  so,  not  knowing  how  they  are  to 
be  used.  This  is  no  forgery  on  the  part  of  Cooper.  But  if  a  man  signs  or  pro- 
cures another  to  sign  the  name  of  another  person  to  a  bill  without  his  authority,  it 
is  forgery.  It  is  also  forgery  if  the  name  so  signed  be  that  of  an  imaginary  person. 
Where  a  person  employ's  an  innocent  agent  to  do  an  act,  he  himself  is  responsible. 
Cooper  is  innocent  as  regards  this  charge.  If,  when  the  prisoner  got  Cooper  ^ 
sign  the  bill,  he  meant  to  pass  it  as  the  bill  of  D.  ^nd  J.  Cooper,  or  of  an  imaginary 
J.  Cooper,  and  uttered  it  with  the  purpose  of  fraud,  he  is  guilty.  The  facts  as  to 
the  uttering  of  the  first  bill  are  material.  Did  the  prisoner  know  who  was  meant 
by  the  inquiry  of  the  clerk  as  to  attending  Huddersfield  market  ?  If  he  did,  ^'  Yes, 
it  is,"  must  have  meant  that  it  was  the  bill  of  D.  and  J.  Cooper,  and  is  evidence  of 
the  purpose  of  the  original  concoction.  If  he  did  not  know  D.  and  J.  Cooper,  it 
might  be  that  he  meant  a  non-existing  person.  But  before  you  can  find  the  pri- 
soner guilty  you  must  go  further.  You  must  be  satisfied  that  he  got  John  Cooper 
to  put  his  name  to  the  bill  for  the  purpose,  on  the  part  of  the  prisoner,  of  putting 
off  the  bill  either  as  that  of  D.  and  J.  Cooper,  or  of  a  non-existing  person.  The 
clerk's  question  might  first  put  it  into  his  head :  if  so,  the  first  bill  was  not  a 
forgery.  Afler  the  credit  on  the  first  bill  he  again  goes  to  John  Cooper.  What 
passes  in  his  mind  when  the  three  other  bills  were  drawn  is  a  different  question 
from  what  passed  in  his  mind  when  the  first  was  drawn.  Do  you  find  that  he  got 
the  second  bill  accepted  with  intention  to  pass  it  *as  the  bill  of  some  John  r^cfjon 
Cooper,  real  or  imaginary,  other  than  the  John  Cooper  who  accepted  it?  In  ^ 
either  of  these  events  the  prisoner  is  guilty  of  forgery."(A) 

Writing  the  acceptance  of  an  existing  person  to  a  bill  of  exchange  without 
authority,  or  the  name  of  a  firm  or  person  non-existing  in  acceptance  of  a  bill,  with 
intent  to  defraud,  is  forgery ;  and  if  a  person  write  an  acceptance  in  his  own  name 
to  represent  a  fictitious  firm,  with  intent  to  defraud,  it  is  a  forged  acceptance ;  for, 
if  an  acceptance  represent  a  fictitious  firm,  it  is  the  same  as  if  it  represented  a  ficti- 
tious person.  The  prisoner  was  indicted  for  uttering  a  forged  acceptance  of  a  bill 
of  exchange,  and  it  appeared  that  the  prosecutor,  in  consequence  of  an  advertise- 
ment in  a  paper,  went  to  No.  3,  Jewin  court,  Jewin  street,  and  there  saw  the  pri- 
soner, and  said  he  called  in  reference  to  an  advertisement,  stating  that  money  was 
to  be  obtained  on  freehold  property,  life  interest,  &c, ',  the  prisoner  inquired  the 
nature  of  the  property,  which  the  prosecutor  described,  and  told  the  prisoner  he 
wanted  £150 ;  the  prisoner  said  he  had  clients  in  Ipswich,  who  would  purchase  the 
property,  and  desired  the  prosecutor  to  call  again  in  a  few  days,  which  he  did ;  and 
the  prisoner  said  he  had  seen  his  clients,  and  he  would  give  the  prosecutor  £100, 
which  the  prosecutor  agreed  to,  and  the  prosecutor  ultimately  agreed  to  take  two 
£50  bills  in  payment.  On  the  second  visit  to  Jewin  street,  the  prisoner  said  tie 
had  received  the  bills  from  his  clients  at  Ipswich,  and  he  produced  them  ready  pre- 
pared, with  the  exception  of  the  signature  of  the  prosecutor  as  drawer ;  the  prosecu- 
tor inquired  who  '*  Nicholson  and  Co.,"  the  acceptors,  were,  and  what  they  were; 
the  prisoner  said  they  were  general  merchants,  and  that  they  resided  at  Ipswich, 
and  wete  highly  respectable  men,  and  the  bills  would  be  paid  on  the  day  they  were 
due.  There  was  no  address  on  the  bill  but  "  3,  Jewin  court,  Jewin  street,"  as 
their  address.     The  prosecutor  inquired  how  it  was  that  the  address  was  Jewin 

(A)  Reg.  V.  Mitchell,  1  Den.  C.  C.  282.  A  verj  material  fact  is  omitted  in  this  report, 
viz.,  whether  the  bills  were  accepted  in  blank  or  with  the  address,  "  Mr.  John  Cooper, 
Leeds,"  upon  them. 
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court,  when  the  prisoDer  had  juet  ioforiBed  bim  that  they  lived  at  Ipswich ;  he  said 
they  lived  at  Ipswich,  and  they  would  be  in  town,  and  the  bills  would  be  paid  at 
Praed  and  Co.'s,  Fleet  street,  where  they  were  made  payable ;  the  prosecator  then 
at  the  desire  of  the  prisoner  put  his  name  on  the  bills  as  drawer ;  and  signed  a  deed 
and  memorial.  When  the  bills  beeame  due  they  were  presented  at  Praed  and  Co-'s. 
but. not  paid.  A  clerk  from  Praed's  banking-house  proved  that  no  firm  of  the 
name  of  Nicholson  and  Co.  banked  there,  nor  any  person  of  the  name  of  Nicholson. 
A  witness  from  Ipswich  proved  that  he  was  well  acquainted  with  the  town  and 
neighborhood  of  Ipswich,  and  knew  nothing  of  any  firm  of  Nicholson  and  Co., 
general  merchants,  there,  and  that  he  had  made  inquiry  of  the  tax  cullectors  and  at 
the  post-office,  and  had  not  been  able  to  find  any  such  firm  or  any  general  merchsDi 
of  the  name  of  Nicholson.  That  the  whole  of  the  bills  except  the  acceptance  was 
in  the  handwriting  of  the  prisoner,  and  he  had  deposited  the  deed  and  memorial  as 
^^n^  1  a  collateral  security  for  a  joint  note  of  hand.  For  the  defence,  it  was  ^stated 
^  that  the  acceptance  would  be  proved  to  be  in  the  haudwritin*;  of  one  T. 
Nicholson,  and  it  was  submittted  upon  the  authority  of  R(^  v.  WM{i)  that  the 
acceptance  could  not  then  be  deemed  to  be  forged,  as  in  that  case  it  was  held  that  the 
adopting  a  false  description  or  addition  wus  not  forgery.  A  witness  fur  the  prisoner 
proved  that  he  had  seen  a  Thomas  Nicholson  at  the  prisoner's  offices  many  tiuii«. 
but  was  not  positive  whether  he  had  been  there  when  the  prosecutor  whs,  mr 
had  he  seen  him  write.  In  reply,  the  application  of  Rex  v.  Webb  was  denied,  »6 
the  addition  of  *  and  Co.'  even  if  the  jury  should  be  of  opinion  that  the  acceptance 
was  written  by  a  T.  Nicholson,  rendered  the  acceptiuice  that  of  a  fictitious  firm,  and 
the  false  making  of  a  note  or  acceptance  in  the  name  of  a  non -existing  firm  was  a 
forgery ;  and  Rex  v.  Parke$(^j )  was  relied  on  as  an  authority.  Bosanquet,  J.,  told 
the  jury,  ^'  The  first  question  is,  whether  this  acceptance  is  a  forgery.  Upon  that 
point,  if  you  think  that  it  wajs  not  written  by  T.  Nicholson,  the  cose  is  relieved  from 
doubt  or  difficulty.  But  it  is  said,  on  the  part  of  the  prisoner,  that  if  it  was  written 
by  T.  Nicholson  it  is  no  forgery.  I  have  no  doubt,  however,  that  the  writing  of  an 
aoceptance  of  an  existing  person  without  authority,  or  of  the  name  of  a  firm  or 
person  non-existing,  in  acceptance  of  a  bill  of  exchange,  with  intent  to  defraud,  is  a 
forgery;  and  my  opinion  is,  that  if  this  acceptance  was  written  by  Nicholson  to 
represent  a  fictitious  firm,  and  with  intent  to  dciraud,  it  would  amount  to  a  for^ 
acceptance.  If  you  think  that  the  acceptance  represents  a  fictitious  firm^  it  is  the 
same  thing  as  if  it  represented  a  fictitious  person,  and  I  should  recommend  vou  to 
find  the  prisoner  guilty  of  having  uttered  a  forged  acceptance,  if  the  uvidcDce 
satisfies  you  that  he  knew  it  was  forged,  and  that  he  uttered  it  with  intent  to  defraud 
the  prosecutor."(^) 

An  indictment  alleged  that  the  prisoner,  James  Parke,  had  in  his  possession  a 
bill  of  exchange  of  the  Bank  of  England,  and  forged  an  indorsement  thereon  which 
was  as  follows,  &c.  Messrs.  John  Parke  and  Son  carried  on  business  near  Preston, 
and  consigned  certain  pieces  of  shirtings  to  Messrs.  Birt,  of  Manchester,  to  be 
forwarded  to  Messrs.  Butchard,  in  America.  Messrs.  Cotesworth,  of  London,  were 
the  correspondents  both  of  Messrs.  Birt  and  Butchard,  and  received  from  Messrs. 
Butchard,  by  the  Helena,  a  remittance,  with  a  list  of  parties  among  whom  it  was 
to  be  divided,  in  which  John  Parke  and  Son,  of  Manchester,  were  indaded. 
Messrs.  Cotesworth  forwarded  a  letter  addressed  on  the  outside  to  Messrs.  J.  Parke 
and  Son,  but  in  the  inside  to  Messrs.  John  Parke  and  Son,  as  follows : — 

<«  London,  May  II,  1843. 
"  Oents. — We  have  received  of  Messrs.  Butchard  and  Co.,  on  your  accoUDt  by 
the  Helena,  667  dollars  64  cents,  which  we  will  remit.'' 

4ei-q2i       This  letter  arrived  in  Manch<'Bter  \  but  was  put  among  the  dead  letters, 

^  as  the  parties  were  not  to  be  found  there.     Two-  or  three  *day8  afterwards  a 

postman  met  the  prisoner,  who  had  been  both  a  bankrupt  and  insolvent,  and  said  to 

{»)  Ante,  p.  723.  {J)  Ante,  p.  721. 

\k)  Reg.  V,  Rogers,  8  G.  &  P.  629  (34  E.  C.  L.  R.),  eor.  Bosaaquet,  Coleridge  and  Colt- 
man,  Js.  The  Jury  found  the  prisoner  guiltj  of  uttering  the  acceptance,  knowing  it  to  b« 
forged,  and  that  it  was  not  written  by  T.  Nicholson. 
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bim, "  Here  is  a  letter  addressed  to  John  Parke  &  Son.  Do  you  know  such  a  firm  1" 
He  said,  ^  Of  course  it  will  be  for  me;"  and  asked  bow  be  could  get  it.  Tbe  post- 
man told  bim,  by  sending  a  note  or  calling  at  tbe  post-office.  Tbe  prisoner  sent  a 
man  to  tbe  post-office  witb  tbe  following  note :  **  Have  tbe  kindness  to  deliver  any 
letter  directed  to  J.  Parke  and  Son,  or  J.  Parke  and  Co.,  to  tbe  bearer ;"  and  tbe 
letter  was  given  to  him.  Letters  had  been  sometimes  directed  to  tbe  prisoner  in 
the  name  of  J.  Parke  and  Co.,  and  J.  Parke,  and  one  directed  to  J.  Parke  and  Son 
had  been  given  to  him,  but  that  he  took  to  John  Parke  and  Son,  the  prosecutors, 
saying  he  supposed  it  was  for  them,  and  it  turned  out  to  be  so.  The  prisoner  after- 
wards wrote  as  follows  to  Messrs.  Cotes  worth  : — 

"  Manchester,  May  16,  1843. 
"Gents., — We  await  tbe  promise  of  yours  of  tbe  lltb  inst.,  and  beg  it  may  be 
as  eariy  as  possible.     Send  us  £100  immediately. 

"  For  self  and  partner,  J.  Parke" 

and,  not  receiving  an  answer,  be  wrote  another  letter  asking  for  an  answer  by 
return  of  post,  and  then  Messrs.  Cotes woith  forwarded  a  bank  post  bill  for  £133 
158.  6cL  in  the  following  letter,  addressed  to  J.  Parke  and  Son,  Manchester : — 

«  London,  May  22, 1843. 
"  Gents., — Having  sold  the  bullion  by  the  Helena,  we  beg  to  inform  you  that  the 
produce  of  your  interest  therein,  viz.,  667  dollars  64  cents,  we  bold  at  your  disposal.'^ 

The  prisoner  obtained  this  letter  from,  the  post-office,  and  went  to  Messrs. 
Cunlettes'  bank  at  Manchester,  and  produced  the  bank  post  bill,  which  was  made 
payable  to  J.  Parke  and  Son,  and  indorsed  it  ^'  Jbb.  Parke  and  Son,"  but  when  he 
handed  it  to  tbe  clerk,  he  said,  '*  This  is  a  mistake ;  our  firm  is  J.  Parke  and  Co., 
Spinners.  Otham."  It  was  objected  that  this  was  not  the  forgery  of  an  indorse- 
ment. This  indorsement  could  not  deceive  the  party  to  whom  the  bill  was  passed, 
as  tbe  name  in  tbe  body  is  J.  Parke  and  Son,  and  that  on  tbe  back  Jas.  Parke  and 
Son,  and  therefore  it  cannot  be  taken  as  the  forgery  of  tbe  name  in  the  body  of  tbe 
bill.  Wightman,  J. :  '*  It  seems  to  me  that  I  must  take  all  the  evidence  together, 
and  from  that  the  bill  appears  to  have  been  intended  for  John  Parke  &  Son,  and  that 
the  prisoner,  having  obtained  it  by  representing  himself  to  be  John  Parke,  .ifterwards 
indorsed  it  ^  Jas.  Parke,'  which  is  not  the  designation  of  the  person  for  whom  it 
WBS  intended  It  is  true  that  J.  Parke  and  Son  may  mean  anyone,  John  or  James^ 
but  1  think  it  will  be  a  question  for  tbe  jury  whether  ha  did  not  intend  to  defraud 
John  Parke  and  Son  when  he  added  tbe  words  ^  and  Son,'  which  is  not  bis  firm." 
After  consulting  Cresswell,  J.,  who  concurred,  Wightmau,  J.,  told  the  jury,  "  The 
indorsement  being  Jas.  Parke  and  Son,  tbe  charge  against  tbe  prisoner  is,  that  th^ 
name  is  forged,  and  that  is  an  indorsement  of  a  non -existing  firm  ;  and,  undoubtedly, 
if  the  name  of  a  non-existing  firm,  or  other  fictitious  person,  be  applied,  witb  an 
intention  to  defraud,  it  will  be  forgery.  With  reference  to  tbe  indictment,  tbe  objee- 
tion,  which  is  a  technical  one,  does  not  apply  here;  because  the  indictment  r^icr-oq 
is  in  general  terms,  and  charges  him  *witb  forging  an  indorsement  to  a  certain  ^  ' 
instrument,  styled,  &c.,  without  saying  that  it  was  intended  to  represent  any  particu- 
lar person,,  or  the  said  J.  Parke  and  Son  mentioned  in  tbe  note.  The  question  is, 
whether  he  intended  by  that  indorsement  to  defraud  any  of  the  parties  named  in  the 
indictmeut.  The  words  in  tbe  letter  are,  ^  Messrs.  John  Parke  and  Son :'  that  is 
not  the  name  of  the  prisoner,  uor  tbe  name  of  the  firm  under  which  he  trades.  It 
also  names  that  they  had  received  so  much  money  from  the  proceeds  of  tbe  Helena. 
If  you  are  satisfied  that  at  the  time  he  received  this  letter  he  knew  it  was  not  for 
him,  but  for  those  persons  to  whom  be  bad  formerly  delivered  the  letter  directed 
<  John  Pai-ke  and  Son,'  or  fof  some  other  person  than  himself,  but  that  be  never- 
theless adopts  the  letter  containing  the  money,  and  adopts  that  equivocal  mod€i^ 
writing  J.  Parke,  and  not  James  Parke,  and  received  tbe  bill  knowing  that  at  the 
time  it  did  not  belong  to  him,  but  to  certain  other  persons,  and  put  tbe  name  of 
Jas.  Parke  and  Son  upon  it,  there  being  no  such  firm  in  existence,  and  if  in  so  doing 


733  Of  Forgery. — Of  the  Making,  &c.  [book  iv. 

he  intended  to  defraud  anj  of  the  parties  mentioned  in  the  indictment,  jou  must 
find  him  guilty."(/) 

In  a  case  where  the  prisoner  was  convicted  and  executed  for  forging  a  bill  of 
exchange^  the  facts  were,  that  he  had  appeared  in  the  neighborhood  of  the  lakes  in 
Cumberland,  pretending  to  be  the  Hon.  Alexander  Augustus  Hope,  brother  of  the 
Earl  of  Hopetoun,  and  in  that  name  induced  a  young  woman  to  marry  him,  and 
imposed  upon  several  persons  in  the  neighborhood ;  and  that,  during  such  residence, 
he  drew  the  bill  in  question  upon  a  gentleman  to  whom  he  was  known  by  that  name, 
and  who  probably  would  have  paid  the  bill,  if  the  grand  deception  had  not  in  the 
meantime  been  discovered.  It  is  observed,  as  a  material  ingredient  in  this  case,  that 
the  prisoner  assumed  the  name  and  character  of  a  really  existing  person. (m) 

With  respect  to  the  cases  in  which  the  name  used  has  been  that  of  a  non-ezistiDg 
and  fictitious  person,  it  is  laid  down,  as  a  clear  proposition,  that  the  making  of  anj 
false  instrument  which  is  the  subject  of  forgery,  with  a  fraudulent  intent,  althou(;h 
in  the  name  of  a  non-existing  person,  is  as  much  a  forgery,  as  if  it  had  been  made 
in  the  name  of  one  who  was  known  to  exist,  and  to  whom  credit  was  due.(n) 

Where  the  prisoner  was  indicted  on  the  2  Geo.  2,  c.  25,  for  uttering  a  forged 
deed,  purporting  to  be  a  power  of  attorney,  from  Elizabeth  Tingle,  administratrix  of 
her  father  Richard  Tingle,  deceased,  late  a  marine  belonging  to  his  Majesty's  ship 
the  Hector,  to  F.  Predham,  of  Bernard's-inn,  &c.,  impowering  the  said  Predham  to 
receive  all  prize-money  due  to  her,  &c.,  the  facts  were  clearly  proved,  and  the  pri- 
soner was  convicted.  But  a  doubt  was  entertained  whether,  as  Richard  Tingle  had 
died  childless,  and  as  there  was  no  such  person  as  Elizabeth  Tingle,  the  caae 
amounted  to  forgery ;  and  the  point  was  referred  to  the  consideration  of  the  twelve 
judges.  Eleven  of  them  were  very  clearly  of  opinion  that  the  case  was  within  the 
letter  and  meaning  of  the  Act.(o) 

i^tjoA-]  *^  person  indorsing  a  fictitioiis  name  on  a  bill  of  exchange,  to  give  it  cnr- 
^  rency,  will  be  guilty  of  forgery ;  and  in  a  case  which  was  stated  to  the  judges, 
they  were  all  of  opinion  that  a  bill  of  exchange  drawn  in  fictitious  names,  when 
there  are  no  such  persons  existing  as  the  bill  imports,  was  a  forged  bill  within  the 
2  Geo.  2,  c.  25.(/)) 

In  the  foUowins:  case,  the  general  proposition,  that  the  use  of  a  mere  ficti- 
tious name  is  in  itself  sufficient  to  constitute  forgery,  was  firet  established.C^) 
The  prisoner,  James  Bolland,  was  indicted  for  forging  an  indorsement  in  the  name 
of  James  Banks,  on  the  back  of  a  promissory  note  for  £100  drawn  by  Thomas 
Bradshaw,  and  indorsed  by  Samuel  Pritchard,  with  intent  to  defraud  F.  L.  Car- 
deneaux.  Another  count  charged  him  with  uttering  the  same,  knowing,  Sec.  It 
appeared  that  the  drawer  and  payee  of  the  note  in  question  were  real  persons;  and 
that  when  the  note  came  into  the  hands  of  Bolland,  he  indorsed  it  in  the  first  in- 
stance with  his  own  name,  and  attempted  to  negotiate  it  to  one  Jesson,  with  whom  he 
had  had  money  transactions :  but  that,  upon  Jesson  saying  that  he  should  not  be 
able  to  negotiate  the  note  with  Bolland's  indorsement  on  it,  he  said  he  could  take 
his  name  off.  Immediately  another  person  in  company  began  to  erase  the  name. 
After  he  had  scratched  off  all  but  the  initial  letter  B.,  Bolland  said,  ''Don't  scrat<?h 
it  all  out;  it  may  disfigure  or  cancel  the  note :  I  will  think  of  some  other  name  that 
begins  with  a  B  -"  and  immediately  made  the  name  Banks.  Jesson  then  trx)k  the 
note ;  and  saying  that  he  should  be  asked  who  James  Banks  was,  Bolland  said  he 
was  a  publican  of  Rathbone-place.  Jesson  soon  afterwards  applied  to  C^rdeneaux 
to  discount  the  note,  and  obtained  from  him  some  money  on  the  credit  of  it;  and 
being  pressed  by  Bolland  shortly  after  for  the  amount  of  the  note,  he  took  him  to 

(I)  Reg.  V.  Parke,  1  Cox  0.  C.  4. 

(m)  Hadfield's  case,  Carlisle,  1803 ;  6  Et.  Col.  SUt.  Pt.  Y.  CI.  zii.  p.  580. 

(n)  2  East  P.  C.  c.  19,  s.  46,  p.  957. 

(o)  Lewis's  case,  0.  B.  1754 ;  Post.  116.  It  is  stated  that  the  doubt  arose  fVom  the  pas- 
sage in  3  Inst.  169,  where  Lord  Coke,  speaking  of  forgery,  sajs,  *^this  fs  properlj  taken 
when  the  act  is  done  in  the  name  of  another  person."  But  it  was  thought  that  Lord  Coke's 
description  of  the  offence,  on  which  the  doubt  was  grounded,  was  apparently  too  narrow  : 
Post.  116. 

.(/>)  Wilkes's  case,  Bodmin,  1767.  In  consequence  of  this  opinion,  the  prisoner  was  tried 
eor.  Yates,  J.,  but  the  jury  acquitted  him :  2  East  P.  C.  c.  19,  s.  46,  p.  957. 

(^)  See  Dunn's  case,  ante^  p.  728. 
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Cardeneanx,  aod  iDtroduced  him  as  the  owner  of  the  note.  Cardeneaux  inquired 
who  Banks  was ;  to  which  Bolland  answered  that  he  was  a  man  of  property,  who 
dealt  largely  in  wines  and  spirits,  and  lived  in  Bath  hone-place.  Cardeneaux  then 
gave  him  the  amount  of  the  note,  in  notes  and  cash ;  and  did  not  ask  him  to  indorse 
the  note.  Jesson  having  before  told  him  that  it  was  better  that  Bolland's  name 
should  not  appear  on  it,  as  he  had  been  a  sheriff's  officer,  and  the  note  would  not 
pass  properly  with  hb  name  upon  it.  Bradshaw  and  Pritchard  having  become  bank- 
rupts before  the  note  was  payable,  Cardeneaux  applied  to  Bolland,  when  Bolland 
denied  having  discounted  any  note  with  him,  and  said  that  his  name  was  James 
Bolland,  that  he  had  never  seen  Cardeneaux  before  in  his  life,  and  that  he  had  no 
note  with  his  indorsement  on  it ;  and  when  Cardeneaux  insinuated  that  he  was 
acquainted  with  his  having  altered  his  name,  he  disregarded  it.  After  the  prisoner 
was  taken  up,  some  person  paid  the  £100  to  Cardeneaux,  in  the  name  of  James 
Banks;. but  no  such  person  as  James  Banks,  of  Rathbone-place,  appeared  to  exist. 
The  jury  found  the  prisoner  guilty.  *And  the  case  was  referred  to  the  r^ojoe 
judges :  and  the  prisoner  was  afterwards  executed. (r)  ^ 

Very  shortly  afterwards  a  case  occurred  in  which  it  was  holden  that  a  forged 
order  on  a  banker,  for  the  payment  of  money,  purporting  to  be  made  by  one  who 
kept  cash  with  him,  was  within  the  7  Geo.  2,  c.  22,  though  made  in  a  fictitious 
name,  or  in  the  name  of  one  who  had  no  authority  to  draw  on  him.(s) 

It  is  agreed  to  be  immaterial  whether  any  additional  credit  be  gained  by  using 
the  false  name. 

-  £dward  TaH  waja  tried  for  forging  an  indorsement  on  a  bill  of  exchange,  for  fifty 
pounds,  in  the  name  of  John  Williams.  The  bill  of  exchange  was  drawn  payable 
to  the  order  of  Messrs.  Renwicke  and  Mee«  by  whom  it  was  indorsed  generally,  and 
it  afterwards  became  the  property  of  one  WiUiam  Whewall,  out  of  whose  pocket  it 
had  been  picked  or  lost,  with  other  things,  at  Leicester  races.  The  prisoner  had, 
on  the  same  night,  endeavored  to  negotiate  it  at  Leicester ;  but,  being  disappointed, 
he  proceeded  to  Market  Harborough,  where  he  bought  a  horse  of  the  landlord  of 
the  inn,  and  offered  him  the  bill  to  change.  The  landlord,  not  having  cash  suffi- 
cient in  the  house,  carried  it  to  a  banker's  in  the  town,  where  the  clerk  told  him 
that  it  was  very  good  paper,  for  that  he  knew  the  payee  who  had  indorsed  it,  and 
that  if  the  landlord  would  put  his  name  on  the  back  of  it,  it'should  be  immediately 
discounted.  The  landlord,  however,  not  knowing  the  person  from  whom  he  had 
received  it,  refused  to  indorse  it ;  but  told  the  clerk  that  the  gentleman  was  then  at 
his  house,  and  he  would  go  and  fetch  him.  He  accordingly  went  to  the  prisoner, 
who  accompanied  him  to  the  banker's,  where  the  clerk  told  the  prisoner  that  it  was 
the  rule  of  their  house  never  to  take  a  discount-bill  unless  the  person  offering  such 
bill  indorsed  it;  but  that  if  he  would  indorse  the  bill  in  question,  it  should  be  dis- 
counted. The  prisoner  immediately  indorsed  it  by  the  name  of  ^'' John  Williams,'* 
and  the  banker's  clerk,  after  deducting  the  discount,  gave  him  the  cash  for  it.  *The 
prisoner's  name  was  not  John  Williams.  The  judges,  on  a  case  reserved,  were 
unanimously  of  opinion  that  this  was  a  forgery  within  the  statute  on  which  the  in- 
dictment wajs  framed ;  for,  although  the  fictitious  signature  was  not  necessary  for 
the  prisoner's  obtaining  the  money,  and  his  intent  in  writing  a  false  name  was  pro- 
bably only  to  conceal  the  hands  through  which  the  bill  had  passed,  yet  it  was  a 
fraud  both  on  the  owner  of  the  bill  and  on  the  person  who  discounted  it ;  as  the 
one  lost  the  chance  of  tracing  his  property,  and  the  other  lost  the  benefit  of  a  real 
indorser,  if  by  accident  the  prior  indorsements  should  have  failed. (0 

It  was  shortly  afterwards  holden  that  a  receipt,  indorsed  on  a  bill  of  exchange  in 
a  fictitious  name,  is  a  forgery,  although  it  do  not  purport  to  be  the  name  of  any 
particular  person.  The  ""prisoner  Taylor  was  indicted  for  that  he  having  rititjoo 
in  his  possession  a  bill  of  exchange,  in  the  words  and  figures  following : —       ^ 

(r)  Bolland's  case,  1  Leach  83 ;  2  East  P.  C.  c.  19,  s.  46,  p.  958. 

(«)  Lockett'fi  case,  I  Leach  94 ;  2  East  P.  G.  c.  19,  s.  38,  p.  940 ;  and  s.  p.  ia  Abraham's 
ca8«,  2  East  P.  C.  c  Ibid.  941. 

(t)  Taft's  case,  1  Leach  172 ;  2  East  P.  G.  c.  19,  s.  47,  p.  959.  The  judges  also  referred 
to  the  case  of  Rex  v.  Lockett  (anU,  note  («)),  as  having  decided  that  the  forging  a  name 
either  of  a  real  or  of  a  fictitious  person,  with  intent  to  defraud,  was  forgery. 
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"  Sir,  "  Tamworth,  2d  Angrot,  1779. 

*'  One  month  after  date  please  to  pay  to  my  order  the  sum  of  Twenty  Pounds, 
▼alne  received,  as  per  advice  from 

"Thomas  Habpbb. 
«  To  Mr.  Joseph  Cuff, 

"  No.  125,  Whiteohapd, 
"  London," 

feloniously  did  make,  forge,  and  counterfeit  a  receipt  and  acquittance  for  the  said 
sum  of  twenty  pounds,  as  followeth,  "  Reed.,  W.  Wilson  ;*'  with  intent  to  defraud 
the  said  Joseph  Cuff.  A  second  count  stated  an  uttering  with  the  like  intent ;  and 
the  third  and  fourth  counts  were,  for  forging  and  uttering  it  with  intent  to  defraud 
John  Briggs  and  Henry  Sutton.  The  hill  was  indorsed  in  blank,  and  delivered  to 
Sutton,  out  of  whose  possession  the  prisoner  obtained  it  by  some  undue,  means 
(which  did  not  appear),  and  presented  it  for  payment  when  it  wanted  two  or  three 
days  of  becoming  due ;  he  offered  to  give  a  trifle  to  adjust  the  difference,  and 
accordingly  gave  the  drawee.  Cuff,  a  shilling  for  the  discount;  6uff  then  desired 
him  to  write  a  receipt  on  the  back  of  the  bill,  which  he  did,  by  writing  the  receipt 
in  question,  in  the  fictitious  name  of  Wilson.  It  was  submitted  that  this  was  not 
a  receipt  for  money  within  the  meaning  of  the  statute,  for  that  it  was  essential  to 
the  commission  of  forgery  that  the  act  should  be  dene  in  the  name  of  another ;  but 
that,  in  the  present  case,  for  anything  that  had  appeared  to  the  contrary,  there 
never  was  such  a  person  existing  as  the  *'  William  Wilson"  whose  name  was  sup- 
posed to  have  been  forged.  It  was  also  submitted  that  the  name  ^^  William  Wilson" 
could  not  have  been  used  with  an  irUenlton  to  de/raudy  because  no  receipt  at  all  was 
necessary,  nor  was  th'e  prisoner  oompellable  to  give  a  receipt,  and  he  might  as  well 
have  procured  payment  of  the  bill  by  writing  the  receipt  in  the  name  of  ''John 
Taylor,"  as  in  the  name  of  ^'  William  Wilson ;"  the  possessioip  of  the  bill  being  a 
sufficient  discharge  to  the  drawee.  That,  therefore,  as  the  discharge  to  the  drawee 
was  not  any  way  strengthened  by  the  receipt  the  prisoner  had  given,  the  use  of  the 
fictitious  name,  which  was  not  necessary  to  the  accomplishment  of  any  fraud,  was 
of  no  effect.  And  it  was  further  urged,  that  the  prisoner  gained  no  additional 
credit  by  the  name  he  assumed;  and  that  what  he  had  written  was  a  mere  memo- 
randum, and  did  not  operate  as  an  acquittance  against  any  person  but  the  man  him- 
self who  received  the  money,  and  who  would  be  equally  estopped  by  it  as  if  be  had 
written  his  own  name.  But  the  objeotions  were  overruled  upon  the  ground  that,  as 
this  was  a  false  receipt,  the  case  was  clearly  within  the  statute  on  which  the  in- 
dictment proceeded.  And,  after  observing  that  the  prisoner  knew  he  had  obtained 
the  bill  fraudulently ;  that  the  better  to  elude  inquiry  after  him  it  was  neoessaiy 
to  conceal  his  name;  and  that  his  object  was  to  defraud  the  real  owner  of  the  bill 
of  its  value :  the  court  held  that  if  he  intended  to  defraud  anybody  by  the  fictitious 
signature  it  was  sufficient  to  constitute  forgery.  The  jury  having  found  the  pri- 
^itjon-]  soner  guilty,  upon  a  case  reserved  eleven  of  the  judges  were  of  opinion  ^that, 
^  though  the  prisoner  did  not  gain  any  additional  credit  by  signing  the  name 
*'  W.  Wilson"  to  the  receipt,  as  the  bill  was  not  by  the  indorsement  made  payable 
to  the  person  whose  name  was  used,  yet  still  it  was  a  forgery ;  for  it  was  done  with 
intent  to  defraud  the  true  owner  of  the  bill,  and  to  prevent  the  person  receiving  the 
money  from  being  so  readily  traced. (u) 

The  following  proposition  is  stated  as  having  been  the  subject  of  much  difference 
of  opinion  : — ^'  That,  if  a  person  give  a  note  or  other  security,  as  his  own  note  or 
security,  and  the  credit  thereupon  be  personal  to  himself,  without  any  relation  to 
another,  his  signing  such  a  note  with  a  fictitious  name  may  indeed  be  a  cheat,  but 
will  not  amount  to  forgery ;  for,  in  such  a  case,  it  is  really  the  instrument  of  the 
party  whose  act  it  purports  to  be,  and  the  creditor  had  no  other  security  in 
view."(t;) 

In  one  case,  where  the  credit  was  without  doubt  given  personally  to  the  prisoDer, 

(u)  Taylor's  case,  1  Leach  214;  2  East  P.  0.  c.  19,  8.  46,  p.  960,  Bnller,  J.,  doubted. 
(v)  One  of  the  principles  laid  down  in  Dunn's  case :  2  East  P.  G.  c.  19,  8.  48,  p.  9€1  ; 
ante^  p.  728,  et  'teq. 
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the  security  tendered  beini^  ooDsidered  as  his  aloD'e,  the  judges  agreed  unaDimously 
that  the  offence  amounted  to  forgery.  The  prisoner  was  indioted  for  uttering  the 
following  order  for  payment  of  money,  knowing  it  to  be  forged,  with  intent  to 
defhtud  James  £lliot.(u7) 

"Green  street,  3l8t  July,  1781. 
"  Sirs  : — Pray  pay  to  Mr.  John  Atkins,  or  bearer.  Six  Pounds  Six  Shillings, 
value  received. 

"  Yours,  &c., 

"  H.  Turner. 
"  To  Messrs.  Brown,  Collinson  and  Co.,  Lombard  street." 

The  prosecutor-  was  a  silversmith,  and  the  prisoner,  having  looked  out  several 
goods  at  his  shop,  to  the  amount  of  six  guineas,  pulled  out  his  purse,  as  if  going  to 
pay  for  them,  saying,  ^^  I  believe  I  have  not  cash  enough  about  me,  but  here  is  a 
drnfl  on  a  banker,  which  is  the  same  thing  as  money,  for  it  will  be  paid  when  pre- 
sented." He  accordingly  laid  the  draft  on  the  counter,  and  desired  to.  see  some 
silver  spurs ;  but  the  prosecutor  not  having  any  of  the  kind  which  he  described,  the 
prisoner  said  that  he  must  send  him  a  pair.  Mr.  Elliot  looked  at  the  drafl  as  it  lay 
on  the  counter ;  and  seeing  it  was  upon  a  house  he  knew,  tobk  it,  the  sum  being  a 
small  one,  and  the  prisoner  having  a  genteel  appearance :  and  he  then  took  his 
order-book,  for  the  purpose  of  making  a  memorandum  of  the  prisoner's  direction : 
and  supposing  his  name  to  be  the  same  as  that  in  which  the  drafl,  which  he  con- 
ceived to  be  the  prisoner's,  was  signed,  ho  wrote,  "  H.  Turner,  Esq."  The  prisoner 
looked  over  him,  and  desired  him  to  add,  "Junior,  Noah's  Row,  Hampton  Court," 
and  then  went  away.  Mr.  Elliot  further  stated,  that  he  gave  credit  to  the  prisoner, 
and  nol^to  ihe  draft.  No  person  of  the  name  of  H.  Turner  kept  cash  at  Brown 
and  Collinson's,  or  lived  in  Green  street ;  nor  could  such  a  place  as  Noah's  Eow, 
or  such  a  person  as  H.  Turner,  jun.,  be  found  at  Hampton  Court.  *The  r^tfjoo 
jury  found  the  prisoner  guilty,  and,  on  a  case  reserved  on  the  question  ^ 
whether,  as  Mr.  Elliot  had  sworn  that  he  gave  credit  to  the  prisoner,  and  not  to  the 
draft,  it  could  amount  to  the  crime  of  forgery,  the  twelve  judges  were  unanimously 
of  opinion  that  the  conviction  was  right;  for  it  was  a  false  instrument,  not  drawn 
by  any  such  person  as  it  purported  to  be,  and  the  using  a  fictitious  name  was  only 
for  the  purpose  of  deceiving. («)* 

But  the  following  case,  which  occurred  only  a  few  years  afterwards,  is  mentioned 
as  one  in  which  the  judges  were  much  divided  in  opinion,  though  not  easily  to  be 
distinguished  in  principle  from  that  which  has  been  just  cited. 

J.  H.  Aickles  was  indicted  for  forging  a  promissory  note,  in  the  following  form, 
with  intent  to  defraud  one  K.  H.  Gedge.  A  second  count  charged  him  with  utter- 
ing such  note,  knowing  it  to  be  forged. 

"London,  Dec.  18,  1786. 
"  Three  months  after  date,  I  promise  to  pay  to  H.  Byron,  Esq.,  or  order,  £25 
10«.  Od,  value  received. 
"  £25  10«.  Oil  "  John  Mason. 

"  No.  4,  Argyle  street,  Oxford-road." 

The  note  in  question  was,  on  the  9th  of  January,  1787,  tendered  by  Byron  to 
Oedge's  shopman,  in  payment  for  some  linens  that  were  shown  by  him  to  Byron. 
Upon  being  asked  who  John  Mason  was,  Byron  described  him  as  a  gentleman  of 

(w)  In  the  report  of  the  case  in  2  East  P.  C.  c.  19,  s.  50,  p.  967,  it  is  stated  that  the  pri- 
goner  was  indicted  for  forging  the  order.  Probably  there  were  counts  for  forging,  and 
for  ottering  the  order,  knowing  it  to  be  so  forged. 

(z)  Sbeppard*s  case,  0.  B.  Sept.  1781 ;  Mich.  T.  1781 ;  1  Leach  226 ;  2  East  P.  C.  c.  19, 
s.  50,  p.  967,  where  it  is  said  that  Taylor's  case  {anCCj  p.  737),  Lockett's  case  (antey  p.  735), 
and  Dunn's  case  {antef  p.  728),  were  relied  on. 

1  Coal  consigned  to  G.  P.  of  New  York,  arrived,  and  was  claimed  by  another  of  the  name 
of  G.  P.,  who  resided  there,  and  he,  knowing  this,  obtained  an  adyanoe  of  money,  on  in- 
dorsing the  permit  for  the  delivery  of  the  coal,  with  his  own  proper  name.  This  was  held 
to  be  forgery :  People  v.  Peacock,  6  Cow.  72. 
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fortune^  with  whom  he  was  coDoerned  in  a  coal-miae,  living  at  No.  4,  Argyle  street. 
The  shoptnao  declined  leaving  the  goods  with  him ;  but  promised  to  send  them,  if, 
upon  inquiry,  the  note  was  good.  He  immediately  went  to  No.  4,  Argyle  street, 
and  inquired  for  Mr.  Mason ;  the  prisoner  appeared,  and  said  his  name  was  John 
Mason )  and  that  the  note  was  drawn  by  him,  and  should  be  p^id  when  due.  Before  the 
9th  of  January  the  prisoner  had  taken  the  house  No.  4,  Argyle  street,  in  the  name 
of  John  Mason,  Esq.,  and  the  person  who  let  the  house  had  inquired  concerning 
him,  by  this  description,  at  the  British  Coffee-house,  and  received  a  favorable 
account  of  his  character.  He  had  always  passed  by  the  name  of  John  Henry 
Aickles,  and  had  been  tried  several  times  at  the  Old  Bailey,  and  was  known  by 
that  name  since  the  year  1780,  until  the  present  time.  Grrose,  J.,  entertained  some 
doubt,  and  directed  the  jury  that  they  could  only  convict  the  prisoner  in  case  they 
believed  that  this  note  was  drawn  by  him  in  consequence  of  a  concerted  scheme 
between  him  and  Byron  to  defraud  Oedge,  that  the  prisoner  had  never  gone  by  the 
name  of  John  Mason  before,  and  had  assumed  it  for  the  purpose  of  this  fraud. 
And  he  said  that,  if  they  were  satisfied  on  these  points,  they  might  find  the  facts. 
Thereupon  the  jury  found  specially  that  the  prisoner  intended  to  defraud  Gedge, 
and  assumed  the  name  of  Mason  for  the  purpose  of  this  fraud ;  that  he  had  never 
gone  by  that  name  before ;  and  that  they  disbelieved  a  witness  on  the  part  of  the 
prisoner,  who  had  deposed  that  two  years  before  he  was  inquired  for  and  known  bj 
*7^91  that  name  at  the  ^British  Coffee-house.  On  this  a  verdict  of  guilty  was 
^  taken  by  consent,  subject  to  the  opinion  of  the  jud^res  on  the  case.  The 
opinion  of  the  judges  was  pronounced  upon  this  case  by  Ashurst,  J.,  to  the  effect 
that  it  did  not  amount  to  forgery.  But  the  judgment  appears  to  have  been  given 
under  a  misconception  that  the  judges  had  so  decided;  when,  in  fact,  the  case  had 
been  adjourned  for  further  consideration. (y)  It  afterwards  underwent  further  dis- 
cussion, when  many  of  the  judges  seemed  to  entertain  an  opinion  that  it  was  forgery ; 
but  several  thought  otherwise ;  and  they  never  camQ  to  any  final  resolution  on  the 
matter,  (z) 

The  following  reasons  are  given  as  those  upon  which  Grould,  J.,  and  the  other 
judges  who  coincided  with  him,  thought  that  the  case  amounted  to  forgery.  There 
was  an  apparent  design  for  fraud  in  general;  and  the  jury  were  satisfied  that 
the  prisoner  had  assumed  the  name  of  Mason,  which  was  not  his  name,  nor  had 
ever  been  used  by  him  before,  but  always  Aickles,  with  intent  to  defraud  Oedge. 
He,  therefore,  made  the  note  in  the  name  of  another,  as  if  his  own,  and  clearly  with 
an  intent  to  defraud.  Whether  there  existed  a  person  of  that  name  or  not  was  im- 
material; the  felony  consisted  in  the  intent  to  defraud  under  the  falsity.  One 
might  assume  a  feigned  name,  and  make  a  drafl  in  it,  and  yet  innocently ;  as  if  he 
concealed  himself  to  avoid  arrest,  and  had  appointed  his  friend  on  whom  he  drew 
to  pay  his  bills ;  or,  giving  notes,  took  care  to  pay  them  when  due.  But  the  pri- 
soner, having  no  such  intention,  but,  on  the  contrary,  to  defraud  the  party,  by 
making  the  note  under  such  disguised  name,  by  which,  afler  he  left  the  place  of 
concealment,  he  could  not  be  traced ;  the  case  amounted  to  forgery.  There  was  no 
ground,  he  thought,  to  distinguish  this  from  the  common  case  where  the  draft  is 
made  in  the  name  of  a  person  who  does  not  exist.  It  was  in  reality  a  deeper  fraud, 
because  the  entity  of  such  drawer  would  at  once  be  disavowed  at  the  place  of  his 
supposed  residence ;  whereas,  in  the  present  case  of  a  note,  there  would  be  no  cir- 
cumstance to  find  out  the  maker  when  he  quitted  the  place  where  he  made  the 
note. 

The  judges,  who  inclined  against  the  conviction,  went  on  the  doubt  whether,  to 
constitute  forgery,  it  was  not  necessary  that  the  instrument  should  be  made  as  the 
act  of  another,(a)  according  to  the  definition  of  Lord  Coke,  whether  that  other 
existed  or  not.  Whereas,  here  the  note  was  made  as  the  prisoner's  own,  and  avowed 
by  him  to  be  so.  The  credit  was  given  to  the  person,  and  not  to  the  name ;  and 
the  person,  and  not  the  name,  was  the  materia]  thing  to  be  considered. (6) 

Sir  E.  H.  East  enters  at  some  length  into  the  discussion  of  this  point;  and  en- 

(y)  2  East  P.  C.  c.  19,  s.  50,  p.  969 ;  1  Leach  440. 

he)  Aickles'B  case,  1  Leach  438 ;  2  Bast  P.  C.  c.  19,  s.  50,  p.  968. 

(a)  See  Lewis's  case,  on^e,  p.  733,  note  (o).  ■         (6^  2  East  P.  C.  c.  19,  s.  50,  p.  970. 
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deavors  to  ascertain  the  grounds  upon  which  the  judges,  who  inclined  against  the 
conviction,  might  possihly  have  proceeded.  But  he  again  repeats  that  it  seems 
very  difficult  to  distinguish  the  case  from  that  of  Sheppard:  and  he  says  that  he 
cannot  help  suspecting  that  much  of  the  difficulty  in  these  cases  arises  from  mistak- 
ing matters  of  fact  for  matters  of  law,  and  confounding  the  two  together. (c)  An- 
other learned  writer  observes  *that  it  may  be  difficult  to  admit  that  the  case  r9|e74A 
involved  any  real  ground  of  doubt  when  the  specific  fraudulent  intention  was  ^ 
expressly  found,  and  the  taking  the  house  was  only  a  part  of  the  machinery  of  the 
fraud :  and,  with  respect  to  Sir  E.  H.  East*s  suggestion,  that  the  difficulty  may  have 
arisen  from  mistaking  matters  of  fact  for  matters  of  law,  he  further  observes  that 
this  seems  to  be  the  true  view  of  the  case ;  for,  if  the  use  of  the  assumed  name  is 
intended  to  commit  a  fraud  in  the  particular  instance,  there  is  no  reason  for  not 
treating  it  as  a  forgery,  althou^rh  that  may  only  be  part  of  a  more  general  system  of 
fraud,  which  such  assumption  is  intended  to  carry  into  effoct.(d') 

The  indictment  charged  the  prisoner,  Samuel  Whiley,  with  forging  a  bill  of  ex- 
change for  £60,  dated  Bath,  Jan.  5th,  1805,  drawn  in  the  name  of  Samuel  Mil- 
ward,  payable  to  his  own  order  on  Messrs.  Stephenson  and  Co.,  bankers,  in  London, 
with  intent  to  defraud  H.  Thurston  ;  and  in  a  second  count  with  uttering  such  bill 
knowing  it  to  be  forged.  The  prosecutor  w^  an  upholsterer  in  Bath :  and  on  the 
27th  Dec,  1804,  the  prisoner,  being  at  that  time  a  stranger  to  him,  came  to  his 
house,  and  applied  to  take  a  coach-hope  and  stable,  which  the  prosecutor  let  him 
for  three  months.  The  prisoner  then  bespoke  some  goods  of  the  prosecutor  to  the 
amount  of  £16  2^.,  which  he  directed  to  be  sent  to  him,  writing  his  direction  in  the 
prosecutor's  book,  *' Samuel  Milward,  No.  12,  Kensington-place,  Bath."  In  the 
course  of  three  days  the  goods  were  sent,  and  the  prisoner  came  shortly  ailerwards 
and  ordered  more  goods ;  and  before  all  the  goods  were  delivered  he  told  the  prose- 
cutor to  get  his  bill  ready  by  four  o'clock  on  Old  Christoaas  Eve,  at  which  time  he 
would  call  for  it.  He  called  at  the  time  appointed ;  and  the  bill,  amounting  to 
£49  10s.,  was  given  to  him.  He  said  the  bill  was  very  right ;  that  it  was  his  rule 
to  discharge  all  bills  on  Old  Christmas  eve ;  and  that  he  would  return  again  in  ten 
minutes,  which  he  did,  bringing  with  him  the  bill  of  exchange  in  question  ;  and 
saying  that  he  would  give  the  prosecutor  a  draft  on  his  banker  in  London  for  £60. 
The  prosecutor  looked  at  the  bill  of  exchange,  which  was  indorsed  with  the  name 
"Samuel  Milward,"  and,  upon  the  prisoner  saying  it  was  a  good  one,  gave  him  the 
balance  of  ten  guineas.  The  prisoner  then  told  the  prosecutor  that  he  should  want 
more  goods,  and  should  be  a  very  good  customer  to  him.  The  bill  of  exchange 
having  been  sent  to  the  bankers,  in  London,  was  returned  to  the  prosecutor  on  the 
25th  Jan.,  dishonored,  and  the  prosecutor  went  immediately  to  the  prisoner's  house, 
in  Bath,  but  he  found  it  shut  up,  and  saw  nothing  more  of  the  prisoner  till  he  was 
in  custody.  A  clerk  from  Messrs.  Stephenson  and  Co.  proved  that  they  knew  no 
such  person  as  Samuel  Milward.  The  prisoner's  real  name  was  Samuel  Whiley  : 
he  was  baptized  as  the  son  of  persons  of  that  name,  was  married  by  that  name,  had 
gone  by  the  same  name  at  Bath  when  he  lodged  there  for  about  a  week  in  the  July 
preceding  this  transaction ;  and  at  Bristol  in  the  following  October ;  as  also  at  Bath 
again  on  the  4th  of  December ;  and  on  the  20th  of  Deoember  (which  was  about  a 
week  before  he  first  came  to  the  prosecutor)  he  had  taken  a  house  in  Worcestershire, 
^under  the  same  name.  But  on  the  28th  of  December  (the  day  after  his  ritcnA-i 
first  application  to  the  prosecutor^  he  ordered  a  brass  plate  to  be  engraved  ^ 
with  the  name  of  "  Milward,"  which  was  fixed  on  the  door  of  his  house  on  the  fol- 
lowing day.  The  prisoner  stated,  in  his  defence,  that  he  had  understood  from  his 
father  that  he  was  christened  by  the  name  of  Samuel  Milward ;  and  that,  being 
under  difficulties,  and  afraid  of  arrests,  he  had  omitted  the  name  of  Whiley.  In 
answer  to  questions  put  by  Thomson,  B.,  the  prosecutor  stated  that  he  took  the  draft 
on  the  credit  of  the  prisoner,  whom  he  did  not  know;  that  he  presumed  the 
prisoner's  name  was  that  which  he  had  written,  and  had  no  reason  to  suspect  the 
contrary ;  but  that  if  the  prisoner  had  come  to  him  under  the  name  of  Samuel 

(c)  2  East  P.  G.  c.  19,  s.  50,  p.  970. 

(d)  tf  £y.  Col.  Stat.  Part  Y.  CI.  zii.  p.  580 ;  and  Hadfield'a  case  is  cited.    See  ante,  p. 
733. 
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Wbiley,  he  should  have  giveo  him  equal  credit  for  the  goods,  aod  have  taken  the 
draft  from  him  and  paid  him  the  balance  as  he  had  done  when  he  came  under  the 
name  of  Milward.  Thomson,  B.,  left  it  to  the  jury  to  say  whether  the  prisoner 
had  assumed  the  name  of  "  Milward*'  in  the  purchase  of  the  goods,  and  given  the 
draft,  with  intent  to  defraud  the  prosecutor.  And  the  jury  saying  that  they  were 
satisfied  of  the  fact,  found  the  prisoner  guilty:  and,  upon  a  case  reserved,  the  judges 
were  of  opinion  that  the  question  of  fraud  being  so  led  to  the  jury,  and  found  by 
them,  the  conviction  waa  right.(e) 

In  a  subsequent  case  the  prisoner  was  indicted  for  forging  an  order  for  the  pay- 
ment of  money,  in  which,  by  the  name  of  James  Cooke,  junior,  he  requested  Messrs. 
Praed  and  Co.,  bankers  in  London,  to  pay  Mrs.  Ware,  or  bearer,  £15.  On  the  15th 
August,  1808,  the  prisoner  took  lodgings  at  the  house  of  Mrs.  Ware,  by  the  week, 
and  continued  there  till  the  9th  of  September  following,  on  which  day  he  gave  Mrs. 
Ware  the  order  in  question  for  a  bank  note  of  £15,  which  she  advanced  to  him 
upon  his  applying  to  her  for  change.  Mrs.  Ware  paid  the  order  away  to  a  neighbor, 
who  took  it  to  the  bankers ;  and,  upon  payment  being  refused,  brought  it  back  to 
Mrs.  Ware,  who  immediately  informed  the  prisoner  of  its  being  returned.  The 
prisoner,  first  reading  over  the  order,  said  that  he  saw  he  had  made  a  mistake,  and 
had  forgotten  to  put  the  word  "  junior,'*  which  word  he  then  added,  and  said  that 
Mrs.  Ware  would  find  it  would  be  rigBt.  Shortly  afterwards  the  prisoner  left  the 
house,  saying  he  should  return  to  tea ;  but  he  never  did  return.  The  order,  with 
the  addition,  was  presetited  at  Messrs.  Praed  and  Co.*s  the  next  morning,  and  pay- 
ment refused,  the  drawer  not  being  known  at  that  house,  and  no  person  of  that 
name  keeping  cash  there.  The  prisoner's  real  name  was  John  Francis,  though  he 
had  occasionally  gone  by  other  assumed  names.  The  case  was  left  by  the  learned 
judge  to  the  jury,  with  a  direction  that  they  should  consider  whether  the  prisoner 
had  assumed  the  name  of  James  Cooke,  junior,  with  a  fraudulent  purp^ise;  and 
they  found  a  verdict  of  guilty :  but  upon  some  doubts  occurring  whether  the  facts 
in  evidence  went  to  establish  a  forgery,  or  only  a  fraud,  the  case  was  referred  to  the 
consideration  of  the  twelve  judges,  who  held  the  conviction  right  ^  and  were  of 
opinion  that  if  the  name  were  assumed  for  the  purpose  of  the  fraud,  and  avoiding 
^7491  ^^^^ioQ>  ^itwas  as  much  a  forgery  as  if  the  name  assumed  were  that  of  any 
-*  other  person  of  known  credit;  though  the  case  would  have  been  different  if 
the  party  had  habitually  used  and  become  known  by  another  name  than  his  own.(/) 
But  it  seems  that  it  must  satisfactorily  appear  that  the  fictitious  name  was  assumed 
for  the  purpose  of  fraud  in  the  particular  instance  of  the  forgery  in  question,  and 
that  it  will  not  be  sufficient  to  show  that  the  fictitious  name  had  been  assumed  for 
general  purposes  of  concealment  and  fraud :  as  in  a  subsequent  case,  in  which  the 
prisoner  was  charged  with  forging  an  acceptance  up'^n  a  bill  of  exchange  in  the 
name  of  Scott,  the  majority  of  the  judges,,  being  of  opinion  ihat  it  did  not  sufiieiently 
appear  upon  the  evidence  that  the  prisoner  had  not  gone  by  the  name  of  Scott 
before  the  time  of  accepting  the  bill  in  that  name,  or  that  he  had  assumed  the 
name  for  that  purpoae,  held  that  a  conviction  for  such  forgery  waa  wroiig.(i7) 

But  forging  in  a  false  name  assumed  for  concealment,  with  a  view  to  a  fraud,  of 
which  the  forgery  is  part,  is  sufficient  to  constitute  the  offence^  And  if  there  be 
proof  of  the  prisoner's  real  name,  it  is  for  him  to  prove  that  he  used  the  assumed 
name  before  the  time  he  had  the  fraud  in  view,  even  in  the  absence  of  proof  as  to 
what  name  he  had  used  for  several  years  before  the  fraud  in  question. (A) 

On  an  indictment  for  forging  an  acceptance  or  a  bill  for  £20,  it  appeared  that 
the  prisoner  opened  an  account  with  the  prosecutqr  for  lace  goods  ]  he  represented 
that  he  was  in  partnership  with  J.  F.  Whiffen,  who  was  his  brother-in-law.  The 
account  was  a  monthly  account,  and  the  first  and  second  were  paid ;  but  afterwards 
the  prisoner  got  in  arrear,  and  wanted  the  prosecutor  to  draw  upon  the  firm,  which 
at  last  he  consented  to  do.     The  bill  in  question  was  drawn,  and  the  prisoner 

(e)  Whlley's  case,  MS.,  and  R.  &  &.  90;  s.  p.,  Rex  v.  Marshall,  R.  &  R.  75;  and  Rex  t. 
Francis,  Id.  209,  and  infra, 

{/)  Francis's  case,  MS.,  and  R.  &  R.  209,  Mansfield,  C.  J.,  the  Chief  Baron,  Grose,  J., 
and  Lawrence,  J.,  were  absent. 

(^)  Rex  V.  Bontien,  R.  k  R.  260.  (A)  Rez  v.  Peacock,  R.  &  R.  278. 
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accepted  it  in  the  name  of  J.  F.  Whiffen  and  Co.  Whiffen  proved  that  he  had 
never  been  in  partnership  with  the  prisoner,  and  had  never  given  him  any  authority 
to  use  his  name.  It  was  objected  that  to  support  the  charge  it  was  necessary  to 
show  that  the  name  had  been  assumed  expressly  for  the  purpose  of  the  forgery  in 
question  ;(t )  but  here  long  before  the  bill  was  accepted  the  prisoner  had  traded 
under  the  name  of  Whiffen  and  Co.  It  was  answered  that  it  was  a  question  for  the 
jury  whether,  when  the  prisoner  first  assumed  the  name,  it  was  not  with  a  view, 
among  other  things,  of  drawing  bills,  and  so  supporting  a  false  credit.  But  it  was 
held  that  it  was  a  question  for  the  jury  whether  he  assumed  the  name  of  Whiffen 
and  Co.  with  a  view  of  defrauding  the  parties  with  whom  he  dealt,  by  issuing  false 
bills  of  exchange,  of  which  this  was  one.  It  would  not  be  sufficient  that  he  assumed 
the  name  for  the  purpose  of  fraud  generally;  but  the  jury  must  find  that  he  con- 
templated issuing  this  particular  bill,  and  there  was  no  sufficient  evidence  to  warrant 
them  in  coming  to  such  a  conclusion.(y) 

The  prisoner  was  indicted  for  forging  and  uttering  a  check.  '''He  had  r^tjAo 
asked  Mr.  Remington  to  indorse  the  check  for  him;  which  he  refused,  but  ^ 
he  wrote  a  lecter  to  the  Craven  Bank,  which  he  gave  to  the  prisoner,  speaking  to 
the  identity  of  the  prisoner.  The  prisoner  took  the  letter  and  the  check  indorsed 
''  Begd.  Kemington"  to  the  bank,  and  there  saw  the  clerk,  who  objected  that  the 
indorsement  was  not  very  like  Mr.  Remington's,  and  the  prisoner  produced  his 
letter,  and  said  that  he  saw  him  sign  his  name  at  the  back  of  the  check.  There 
was  no  proof  that  the  check  was  not  a  valid  one^,  but  it  was  returned  dishonored 
on  presentation.  The  indors'^ment  was  proved  not  to  be  Mr.  Remington's.  Willes, 
J.,  held  that  the  indorsemrit,  if  genuine,  would  have  rendered  Mr.  Remington 
liable  on  the  check,  the  same  :ls  an  indorsement  on  a  bill  of  exchange,  and  if  the 
writing  of  Mr.  Remington's  name  was  intended  to  obtain  credit  with  the  bankers, 
it  was  a  forgery  with  intent  to  defraud,  and  the  case  was  lefl  to  the  jury  to  deter- 
mine whether  the  prisoner  had  indorsed  Mr.  Remington's  name  with  the  intention 
of  inducing  the  bank  to  cash  the  check  for  him ;  and,  if  so,  they  were  directed  to 
find  the  prisoner  guilty.(X;) 

If  a  person  put  the  name  of  another  on  a  bill  of  exchange  as  acceptor  without 
that  person's  authority,  expecting  to  be  able  to  meet  it  when  due,  or  expecting  that 
Buch  other  person  will  overlook  it,  this  is  forgery.  But  if  the  prisoner  either  had 
authority  from  such  other  person,  or  from  the  course  of  their  dealings  bond  fide 
considered  that  he  had  such  authority,  it  is  not  forgery.  The  prisoner  was  charged 
in  some  counts  with  forging,  and  in  others  with  uttering  a  forged  acceptance  to  the 
following  bill  of  exchange : — 

''  £25.  ''  Cheltenham,  July  16th,  1834. 

^<  ihree  months  after  date  pay  to  my  order  twenty-five  pounds,  for  value  received. 

''John  Forbes. 
^'  William  Pbossjbb,  jun.,  Esq ,  Cheltenham. 
<(  Aoeepted,  payable  at  Messrs.  i!^daiie  and  Co.,  bankers,  London. 

'^  William  Pbobssr,  jun." 

The  prisoner  had  paid  away  this  bill,  with  the  acceptance  upon  it,  to  a  butcher  to 
whom  he  owed  about  £4,  and  taken  the  difference.  Mr.  Prosser  proved  that  the 
acceptance  was  not  in  his  handwriting,  and  that  he  had  never  given  the  prisoner 
authority  to  put  his  name  on  any  bill  or  security  of  any  kind.  The  prisoner  was  an 
architect  at  Cheltenham,  and  was  engaged  in  building  houses  for  Mr.  Prosser,  who 
had  recommended  the  prisoner  to  raise  money,  which,  when  raised,  the  prisoner 
was  to  draw  upon,  under  the  superintendence  of  Mr.  Prosser,  and  it  was  sought  on 
the  part  of  the  prisoner  to  raise  an  inference  that  he  considered  he  had  a  right  to 
use  Mr.  Prosser's  name.  Coleridge,  J. :  ''  If  the  prisoner  drew  the  bill  mentioned 
in  the  indictment,  and  which  he  knew  could  not  become  due  for  some  months  afler 
he  did  so,  and  then  put  Mr.  Prosser's  name  on  it  without  his  authority,  r«7 14 
either  intending  to  meet  it,  or  trusting  that  he  should  *have  money  to  do  bo,  ^ 

(i)  Rex  V.  Bontien,  supra, 

U)  ^g*  V.  Whyte,  5  Cox  C.  0.  290,  Alder&on,  B.,  and  Talfourd,  J. 

[k)  Reg.  V.  Warden,  3  F.  &  F.  82. 
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or  trusting  that  Mr.  Prosser  would  overlook  it,  the  prlBoner  is  guilty  of  forgery ; 
but  if  jou  think  that  the  state  of  affairs  between  the  prisoner  and  Mr.  Prosser  was 
such  that  he  had  Mr.  Prosser's  authority  to  accept  this  bill,  then  it  is  not  a  forgery. 
If  a  person  gives  another  leave  to  use  his  name  on  bills,  and  the  person  thus 
permitted  writes  the  name  of  such  person  on  a  bill,  this  is  as  it  were  a  signing  by 
the  person  who  gave  the  authority,  although  he  had  given  no  authority  for  the 
putting  his  name  on  that  particular  bill.  The  question  which  I  shall  leave  to  you 
is  this,  whether  the  name  of  Mr.  Prosser  was  put  on  the  bill  mentioned  in  the 
indictment  withmt  the  authority  of  Mr.  Prosser;  or  was  it  written  on  the  bill  by 
the  prisoner,  under  such  circumstances  that  he  might  bond  fide  consider  that  he 
had  Mr.  Prosser's  authority  for  doing  so,  as  in  the  latter  case  you  ought  to  acquit 

him."(0 

So  where  upon  an  indictment  for  forging  and  uttering  an  acceptance  on  a  bill  of 

exchange  in  the  name  of  John  Woodman,  Woodman  was  called,  and  proved  that 
the  acceptance  was  not  in  his  handwriting,  and  that  he  did  not  authorise  any  person 
to  accept  the  bill;  but  he  admitted  that  he  had  known  the  prisoner  eight  years  and 
had  money  transactions  with  him,  and  in  1829  had  been  connected  with  him  in 
trade,  as  a  partner  in  a  hat  manufactory,  and  had  had  many  bill  transactions  with 
him,  and  they  had  trusted  each  other  largely ;  a  mutual  accommodation  existed 
between  them ;  none  of  those  bills  were  accepted  by  procunition ;  the  prosecutor 
had  accepted  for  his  accommodation  since  1836  to  take  up  former  acceptances ;  the 
prosecutor  did  not  always  know  what  the  acceptances  were  for,  as  he  depended  on 
the  prisoner's  honor ;  and  he  might  have  drawn  on  the  prosecutor  five  or  six  years 
before  without  apprising  him  of  it ;  but  the  prosecutor  had  never  before  paid  any 
bill  on  which  the  prisoner  had  used  his  name,  and  he  always  signed  J.  Woodman, 
which  the  prisoner  must  have  known.  Coleridge,  J.,  iti  the  course  of  summing  up 
the  case  to  the  jury  said,  ^*  We  now  come  to  the  statement  Mr.  Woodman  makes, 
and  upon  which  it  is  suppo6e<l  that  the  prisoner  may  rely  for  acquittal ;  because  he 
says  he  has  been  for  the  last  eight  years  in  habits  of  great  intimacy  and  in  partner- 
ship with  him.  Now  I  put  the  question  whether,  though  he  had  not  authorised  the 
signing  of  his  name  on  that  particular  .bill,  he  had  ever  given  tiie  prisoner  a  general 
authority.  If  he  had  said  to  the  prisoner,  ^  You  may  use  my  name  whenever  you 
like,'  it  would  be  idle  to  say  that  the  acceptance  was  a  foi^ry.  It  is  not  merely 
writing  another  man's  name,  but  writing  it  without  authority  and  with  intent  to 
defraud.  But  I  go  ^rther,  because  I  think  that  if  a  person  had  reasonable  ground 
for  believing,  from  the  acts  of  the  party,  that  he  had  authority  to  accept,  and  did 
in  point  of  fact  act  upon  that,  it  would  not  be  forgery.  Put  the  oaee  that  upon  a  former 
occasion  the  prisoner  had  done  what  he  is  supposed  to  have  done  here,  and  on  the 
bill  being  presented,  Mr.  Woodman  had  paid  it  without  remark  or  remonstianoe. 

*74>il  ^^  ^^^  ^^'^^  ^^^  ^^  three  or  four  occasions,  he  might  fairly  say,  I  infer 
^  that  he  authorized  me  to  do  it,  and  *after  that  he  could  not  be  said  to  oome 
within  the  description  of  a  person  who  forged.  But  I  cannot  go  the  length  which 
has  been  suggested.  Let  me  suppose  one  or  two  oases : — Suppose  the  prisoner  to 
have  meant  to  raise  £200  for  two  or  three  months,  and  trusted  that  at  the  end  of 
the  time  he  should  receive  £1000  and  would  be  able  to  repay  it,  if  he  used  anoth^ 
person's  name  without  authority,  and  not  believing  that  he  had  authority,  that 
would  be  a  distinct  forgery.  No  man  has  a  right  to  use  another's  name,  trusting 
that  he  may  be  able  to  take  up  the  bill.  So,  if  a  person  having  no  authority  were 
to  say,  I  want  to  raise  a  sum  of  money,  and  I  am  sure  my  father  is  so  fond  of  me 
that  he  will  not  proceed  against  me  criminally,  and  were  to  write  his  father's  name 
to  an  acceptance,  that  would  be  forgery.  No  man  has  a  right  to  trust'  to  the  kind- 
ness of  another  man.  If  you  are  of  opinion  that  the  prisoner  acted  in  either  of 
those  ways,  knowing  that  he  had  no  authority,  but  meaning  to  repay  the  bill  or 
trusting  that  Mr.  Woodman  would  not  prosecute,  in  either  of  those  cases  this  would 
be  forgery.  There  can  be  nothing  short  of  the  person  believing  that  he  had 
authority,  and  having  a  fair  ground  for  that  belief  from  the  other  party.  The  aa- 
thority  need  not  be  express  ;  it  may  be  implied  from  acts.     I  put  the  question  to 

(Q  Bex  ».  Porbea,  7  C.  &  P.  224  (32  K.  C.  L.  R.). 
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see  whether  the  prisoner  had  any  reason  for  thinking  that  he  had  authority  to  use 
Mr  Woodman's  name.  Now  you  are  to  judge  whether  you  have  any  reason  to 
believe,  looking  at  the  circumstances  flurly  between  the  crown  and  the  prisoner,  not 
stretching  it  on  one  side  or  the  other,  that  the  prisoner  believed  that  he  had  au- 
thority and  from  circumstances  had  reasonable  grounds  for  so  believing.  There 
was  great  intimacy  between  these  parties ;  there  had  been  great  dealings  between 
them.  All  which  is  to  be  taken  into  account.  You  certainly  find  that  the  moment 
Mr.  Woodman  is  called  upon  he  does  not  pay  the  bill,  and  he  does  not  in  the  least 
adopt  the  act  that  was  done  by  the  prisoner :  that  is  really  the  only  point  in  the 
case."(m) 

So  where  upon  a  similar  indictment  for  forging  and  uttering  an  acceptance  of  a 
bill  of  exchange  in  the  name  of  John  Tyler,  Tyler  proved  that  the  acceptance  was 
not  his,  and  that  he  never  authorized  any  one  to  accept  any  bill  for  him ;  but  on 
cross-examination  said,  ^*  The  prisoner  on  the  same  day  accepted  a  bill  for  £17  48. 
for  me.  I  had  accepted  a  bill  for  £17  48.  and  got  this  bill  as  a  renewal  of  the 
former  bill,  which  I  had  accepted  for  the  prisoner's  accommodation.  I  have  many 
times  had  money  transactions  with  the  prisoner  for  his  accommodation,  but  never 
for  my  own.  I  had  accepted  more  than  one  bill  for  him,  as  what  he  could  not  pay 
on  the  first  advance  I  accepted  another  bill  for.  The  first  bill  I  accepted  was  for 
£50.  The  prisoner  had  taken  the  liberty  to  use  my  name  for  £15,  and  I  paid  it. 
He  then  used  my  name  without  authority.  It. was  an  acceptance;  I  paid  it,  and 
the  prisoner  repaid  me  in  the  oomrae  of  a  week.  I  had  no  difference  with  the  pri- 
soner about  it,  and  we  have  been  on  friendly  terms  ever  since ;  the  prisoner  was  a 
particular  friend  of  mine,  and  I  never  had  any  quarrel  with  him.''  Lord  Abinger, 
C.  B. :  ^'  If  the  prisoner  had  the  authority  of  Mr.  l^ler  for  writing  the  acceptance, 
it  is  no  forgery ;  neither  is  it  if  he  had  no  '''such  authority :  provided  that  r^cij^^ 
^m  the  facts  that  have  been  proved,  it  is  made  out  that  he  had  fair  ground  ^ 
for  considering  that  he  had  such  authority.  These  two  parties  were  on  very  inti- 
mate terms ;  Mr.  Tyler  had  more  than  once  accepted  bills  for  the  prisoner's  accom- 
modation, and  on  a  former  occasion,  when  the  prisoner  had  used  his  name,  he  paid 
the  amount  and  found  no  fault,  and  the  prisoner  repaid  him  in  the  course  of  a  week. 
Tou  will  consider  whether  the  prisoner  having  to  deal  with  the  name  of  a  person 
with  whom  he  was  so  very  intimate,  fairly  considered,  from  what  had  before  occurred, 
that  he  had  authority  to  do  as  he  did,  and  make  use  of  the  name  of  Mr.  Tyler  upon 
the  face  of  this  bill.  If  you  think  so,  and  that  the  prisoner  acted  band  fidcy 
and  did  not  mean  to  defraud  or  injure  any  one,  you  ought  to  acquit  him."(n) 

By  the  Public  Health  Act,  11  &  12  Vict.  c.  63,  s.  25,  <'if  any  voter  cannot 
write,  he  shall  affix  his  mark  at  the  foot  of  the  voting  paper  in  the  presence  of  a 
witness,  who  shall  attest  and  write  the  name  of  the  voter  against  the  same,"  &c. 
The  prisoners  were  indicted  for  forging  and  uttering  certain  voting  papera  purport- 
ing to  have  been  signed  under  this  provision,  and  the  charge  against  them  was  that 
they  had  put  the  marks  of  the  voters  to  the  voting  papers,  and  signed  their  names 
as  attesting  these  marks,  whereas  the  voters  had  neither  put  their  marks,  nor  au- 
t^rized  their  being  put ;  but  it  appeared  that  the  voting  papers  had  been  filled  up 
by  the  prisoners,  either  with  the  express  or  implied  consent  of  the  voters,  or  with 
the  consent  of  some  person  whom  the  prisoners  might  reasonably  believe  to  have 
authority ;  and  Oronipton,  J.,  thereupon  directed  an  acquittal.  It  was  possible  that 
the  irregularity  committed  might  be  indictable ;  as  it  was  clear  the  statute  intended 
that  the  voter  should  affix  his  mark  proprid  mcmu ;  but  the  attestation  in  the  mode 
adopted  in  this  case  was  not  forgery.  The  essence  of  the  crime  of  forgery  is  making 
a  false  entry  or  signature  knowing  it  to  be  without  authority,  and  with  intent  to 
defraud,  (o) 

On  an  indictment  for  forging  a  check  for  £120  it  appeared  that  the  prisoner  was 
the  nephew  of  the  prosecutor,  and  had  been  employed  as  his  attorney  to  couduct 
several  matters  in  which  the  prosecutor  was  engaged ;  and  one  settlement  was  proved 
to  have  taken  place  by  the  production  of  the  prisoner's  receipts;  but  the  prosecutor 


{m)  Reg.  t;.  Beard,  8  G.  &  P.  143  (34  E.  G.  L.  R.). 
(n)  Reg.  0.  Parish,  8  G.  &  P.  94  (34  E.  G.  L.  R ). 
(o)  Reg.  V.  HartshorD,  6  Goz  G.  C.  395. 
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adnntted  that  no  paymeot  but  that  one  bad  been  made  for  law  cbarges,  and  that  he 
received  an  acooant  and  demand  for  £120  in  the  matter  of  ^*  Hell's  execntora,"  in 
which  the  prisoner  had  been  employed  by  the  proseoutor,  and  the  check  id  question 
had  the  words  ^'  H oil's  exeoutora''  writteo  in  the  margin;  and  shortly  beA>re  the 
issue  of  the  check  the  prisoner  had  written  the  following  letter,  to  whit^  the  prose- 
cutor had  made  no  reply :  ^*  I  shall  be  glad  if  you  will  let  mo  have  the  whole  or 
part  of  the  amount.  Let  me  hear  from  you  by  return  of  post,  or  I  will  draw  on  yon 
for  the  amount.  It  is  time  it  was  paid.  I  shall  take  your  silence  as  an  assent  to 
my  requirement  unless  I  hear  to  the  contrary."  Lord  Campbell,  C.  J^  directed  an 
acquittaL(j9^ 

^7471  *  where  on  an  indictmeut  for  forging  a  bill  of  exchange  it  appeared 
•^  that  the  prisoner  on  the  day  of  the  date  of  the  bill,  which  purported  to  be 
accepted  by  ona  Ottoway,  telegraphed  to  Ottoway,  with  whcon  he  had  bets  and  deal- 
ings in  bills,  that  he  had  got  a  bill  ^^  done"  in  his  name,  and  next  day  wrote  to  him 
to  the  same  effect ;  and  Ottoway,  though  he  denied  any  authority  to  use  his  name, 
stated  that  he  had  not  taken  any  notice  of  the  letter;  Byles,  J.,  said  it  was  impos- 
sible that  the  jury  could  convict  the  prisoner,  when  the  person  whose  name  was 
alleged  to  be  forged,  being  informed  of  the  use  of  his  name  at  the  time,  had  not 
repudiated  it,  and  directed  an  acquittal.(g) 

As  the  crime  of  forgeiy  is  not  committed  where  the  act  is  done  under  the  honest 
belief  that  the  party  doing  it  had  a  right  to  do  it,  although  in  point  of  fact  he  had 
really  no  such  right,  evidence,  which  tends  to  show  that  there  was  reasonable  ground 
for  such  belief,  is  admissible  on  behalf  of  the  prisoner.  Upon  an  indictment  for 
forging  a  receipt  for  £5,  it  appeared  that  the  prisoner  had  in  November,  1B44,  pro- 
cui:ed  one  Bartlett  to  sign  the  name  of  W.  Smart  to  a  postoffice  order  for  £5,  by 
means  of  which  that  sum  was  obtained  from  the  post-office ;  for  the  defence  it  was 
elicited  that  when  the  prisoner  was  apprehended  he  stated  that  he  had  received  a 
letter  from  W.  Smart  desiring  him  to  procure  Bartlett  to  obtain  the  money,  and  it 
was  proposed  to  put  in  a  letter  purporting  to  come  from  W.  Smart,  dated  August 
the  30th,  1844,  and  bearing  the  Bristol  and  Cheltenham  post-marks  of  that  date. 
That  letter  purported  to  inform  the  prisoner  that  W.  Smart,  who  had  been  in 
America  to  avoid  a  charge  of  felony,  had  just  returned,  but  was  afraid  of  it  beii^ 
discovered  where  he  was,  and  that  he  wanted  money  from  his  father,  and  for  the 
purpose  of  avoiding  detection  he  requested  the  prisoner  to  write  to  any  friend  he 
had  to  ask  him  to  post  a  letter  to  his  father  asking  for  the  money,  and  that  the  pri- 
soner was  to  copy  any  letters  sent  by  W.  Smart  in  order  to  conceal  him ;  and  it  was 
contended  that  this  letter  was  evidence  for  the  prisoner ;  tor  whether  it  was  written 
by  W.  Smart,  or  by  bis  authority,  or  by  some  one  without  his  authority,  was  imma- 
terial ;  tor  if  the  juiy  believed  that  the  prisoner  acted  as  he  had  done  in  conse- 
quence of  this  letter,  the  prisoner  was  not  guilty  of  forgery.  Piatt,  B.,  having 
consulted  Pollock,  C.  B.:  ''  Supposing  no  post-mark  at  all  were  on  the  letter,  yet  his 
Lordship  thinks  with  me  that  the  statement  of  the  contents  of  the  letter  may  be 
made,  as  it  is  pertinent  to  the  matter  in  issue.  But  .this  letter  havii^  the  post- 
marks of  Bristol  and  Cheltenham  upon  it,  and  at  a  time  before  any  of  the  frands 
alleged  against  the  prisoner  were  committed,  the  Lord  Chief  Baron  has  not  the 
least  doubt  that  it  may  be  laid  before  the  jury."(r) 

If  a  person  having  authority  in  conjunction  with  two  others  to  draw  out  money 

^74.^1        ''^  *  bank,  draws  out  such  money  by  means  of  *a  check  in  the  preaenoe  of 

•^   two  other  persons,  who  personate  Ae  two  persons,  in  conjunction  with  whom 

• 

{p)  Reg.  9.  Beardsall,  1  F.  &  F.  529.  la  the  coarse  of  his  employmeot,  the  prosecator 
had  given  to  the  prisoner  blank  checks,  signed  by  himself,  to  fill  ap  with  sums  doe  to  the 
creditors  of  one  tSmith,  and  after  this  matter  was  completed,  sereral  of  the  checks  re- 
mained in  the  prisoner's  hands,  and  he  had  filled  np  one  of  them  with  £120,  payable  to 
himself,  and  no  express  anthority  had  been  given  by  the  prosecator  to  use  any  of  the 
checks  after  the  completion  of  Smith's  business. 

(q)  Reg.  V.  Smith,  3  F.  &  F.  504. 

(r)  Reg.  V.  Clifford,  2  0.  &  K.  202  (61  E.  G.  L.  R.).  This  and  the  two  preceding  eases 
are  inserted  here,  as  it  seems  more  conTenient  to  place  all  the  cases  bearing  on  the  question 
of  authority  together,  than  to  place  some  here,  and  some  under  the  head  ofFtndenet  m  Cotct 
of  Forgery, 
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he  had  aathoritj  to  draw  oat  the  moaey,  this  is  a  forgeiy  of  the  check,  and  the 
intent  may  be  laid  to  defraud  the  baokera.  The  pnaoner  was  indicted  for  forging 
a  check  on  the  prosecntors,  Jones,  Lloyd,  and  Co.,  with  intent  to  defraud  them. 
The  prisoner  and  Dawson  mi^  Davies  were  members  of  the  Hydraulic  Packers' 
Society,  which  was  established  for  maintaining  the  members  of  the  society,  who 
should,  by  depression  in  trade  or  other  otrcumstaooes,  be  thrown  out  of  employ. 
The  funds  of  the  sodety  were  proyided  by  weekly  contributions,  and  a  sum  of  £400 
was  d^Kisited  in  the  bank  of  Jones,  Lloyd,  and  Co.,  in  the  names  of  the  prisoner 
and  Dawson  and  Davies,  and  it  was  not  to  be  paid  out  unless  all  three  attended  to 
receive  it.  The  bankers  were  not  acquainted  with  the  signatures  of  any  of  the 
three.  The  prisoner  having  procured  two  persons  to. personate  Dawson  and  Davies 
went  with  them  to  the  bank,  and  drew  out  the  money.  The  clerk  who  paid  the 
money  asked  their  names,  and  the  names  of  the  three  members  were  .given ;  and  the 
clerk  after  referring  to  the  ledger  and  to  the  pass-book,  which  was  brought  by  the 
prisoner,  and  finding  the  names  to  accord,  paid  the  money.  It  was  objected  that 
the  bankers  would  not  be  liable  over  to  the  society,  the  money  having  been  drawn 
out  by  fraud  by  one  of  the  depositors.  Patteson,  J. :  ^^  The  bankers,  being  author- 
ized to  pay  the  money  to  three  persons  in  particular,  and  to  them  only,  pay  it  to 
one  of  those  persons,  and  to  two  who  are  strangers  to  the  transaction,  and  that 
without  any  authority,  genuine  or  colorable,  from  the  real  parties.  I  am  therefore 
of  opinion  that  this  was  a  forgery  with  intent  to  defraud  Jones,  Lloyd,  and  Oo.''(*) 

Having  thus  treated  of  the  name  in  which  a  forgery  may  be  committed,  we  may 
proceed  to  consider  how  far  the  vaUdity  in  law  of  the  thing  forged,  supposing  it 
were  true,  is  essential  to  forgery.^ 

Though  it  is  said  to  be  in  no  way  material,  whether  a  forged  instrument  be  made 
in  such  a  manner  as  that,  if  it  were  in  truth  such  as  it  is  counterfeited  for,  it  would 
be  of  validity  or  not  ;(<)  yet  it  seems  to  be  material  that  the  false  instrument  should 
carry  on  the  face  of  it  the  semblance  of  that  for  which  it  is  counterfeited,  and 
should  not  be  illegal  in  its  very  frame.(tf)     One  of  the  definitions  of  forgery  is 

(9)  Dixon's  case,  2  Lew.  178;  Wright's  case,  1  Lew.  136,  ante^  p.  714,  was  cited  to  show 
that  the  hankers  were  not  liable  over  to  the  society. 

U)  1  Hawk.  P.  C.  c.  70,  s.  7 ;  2  East  P,  C.  c.  19,  s.  43,  p.  948. 
(u)  2  East  P.  G.  0.  19,  s.  43,  p.  948. 

^  To  constitute  tBe  offence  of  forgery^  in  counterfeiting  the  notes  of  a  bank,  it  is  not 
necessary  that  such  bank,  as  the  notes  purport  to  have  been  issued  by,  should  have  a 
legal  existence ;  it  is  enough  that  the  notes  purport  to  hare  been  issued  by  a  corporation 
or  company  duly  authorized  to  issae  notes:  People  v.  Peabody,  26  Wend.  472.     Where, 
however,  the  intent  is  charged  to  have  been  to  defrgud  the  bonk  purporting  to  have  issued 
the  notes,  the  bank  must  be  shown  to  be  a  real  body,  capable  of  beiog  defrauded:  Ibid. 
To  constitute  forgery  the  instrument  must  be  such  when  forged  that  it  does  or  may  tend  to 
prejudice  the  right  of  another.     The  intent  to  defraud  some  one  must  be  averred,  and  it 
most  be  proved  as  laid.    Evidence  which  tends  to  prove  that  the  forged  instrument  could 
not,  under  any  state  of  circumstances,  prejudice  the  rights  of  any  one,  is  competent  to  go 
to  the  jury:  Barnum  v.  State,  15  Ohio  717.    A  written  instrument  to  be  the  subject  of 
indictment  for  forgery  must  be  valid,  if  genuine,  for  the  purpose  intended ;  if  void  or  in- 
valid on  its  face,  and  it  cannot  be  made  good  by  averment,  the  crime  of  forgery  cannot 
be  predicated  of  it :  People  v,  Harrison,  8  Barb.  560.     A  writing  invalid  on  its  face  can- 
not be  the  subject  of  a  forgery:  State  v.  Pierce,  8  Clarke  231 ;  Henderson  v.  State,  14 
Texas  508.     It  is  not  necessary  that  the  maker  of  a  forged  note  should  have  a  legal 
capacity  to  make  it:  People  v.  Krummer^  4  Parker  C.  K.  217.    Stamp  not  necessary  :  Min- 
nesota V.  Mott,  16  Minn.  472 ;  Gross  v.  People,  47  111.  152 ;  State  v.  Haynes,  6  Cold.  550 ; 
John  o.  State,  23  Wis.  504.     The  fact  that 'the  counterfeit  is  of  a  different  denomination 
from  any  issued  by  the  bank  forms  no  defence :  Trice  v.  State,  2  Head.  591 ;  State  v.  Fitz- 
simmotts,  30  Mo.  236.     On  a  t^ial  for  forging  bank  notes,  parol  evidence  showing  the 
existence  of  the  bank  de  facto  is  sufficient,  without  putting  in  the  original  charter,  and 
this  whether  the  intent  charged  be  to  defraud  the  bank  or  a  third  person :  People  v,  Chad- 
wick,  2  Parker  G.  R.  36  ;  People  v,  Frank,  28  Gal.  507.    Though  the  circulation  of  certain 
foreign  bank  bills  is  prohibited,  yet  the  uttering  of  counterfeits  of  them  is  indictable : 
Thompson  v.  State,  9  Ohio  (N.  S.)  354;  contra,  Gutchins  v.  People,  21  III.  642.     In  case 
of  a  forged  order  for  the  delivery  of  goods,  it  is  not  necessary  that  the  party  on  whom  it 
is  drawQ  should  have  goods:  Comm.  v.  Fisher,  17  .Mass.  46;  State  v.  Holly,  2  Bay  262; 
People  V.  Way,  10  Cal.  336;  People  v.  Shaw,  5  Johns.  236. 
vot.  II. — 37 
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giveii)  as  ^^  the  fake  making  an  instrument  which  parports  on  the  /ace  of  it  to  he 
good  and  valid  for  the  purposes  for  which  it  waa  created,  with  a  design  to  de- 

fraud."(t^) 

Upon  the  ground  that  it  is  not  material  whether  |  forged  inetmment  be  so  made 

as  that,  if  it  were  in  truth  such  as  it  is  oounterfeited  for,  it  would  be  of  validity  or 

not,  it  has  been  adjudged  that  the  forgery  of  a  protection  in  the  name  of  A.  B.,  as 

*7dQ1   ^^^"^  ^  member  of  parliament,  who  in  truth  at  the  time  was  *not  a  member, 

^   is  as  much  an  offence  at  common  law  as  if  he  were  ao.(ir) 

In  a  case  where  the  defendant  was  convicted  upon  an  indictment  on  the  5  Eliz.  c. 
14,  which  stated  that  one  Garbut  and  his  wife  were  seised  in  fee  of  oertun  mes- 
suages, lands,  and  tenements^  called  Jawick.  in  the  parish  of  Ciajckton,  in  Essex, 
and  thai  the  defendant  intending  to  molest  them,  and  their  interest  in  the  premises, 
forged  a  lease  and  release  as  from  Garbut  and  his  wife,  whereby  they  were  supposed, 
for  a  valuable  consideration,  to  convev  to  him  ^^  all  that  park  called  Jawiok,  in  the 
parish  of  Clackton,  in  Essex,  containing  eight  acres  in  circumference,  with  aU  the 
deer,  wood,  &c.,  thereto  belonging ;"  it  was  moved  in  arrest  of  judgment,  that  the 
premises  supposed  to  be  conveyed  were  so  materially  diflferent  irom  those  which 
were  really  the  estate  of  Garbut  and  his  wife,  that  it  was  impossible  this  conveyance 
could  ever  molest  or  disturb  them.  But  the  court  held  that  it  was  not  necessary 
there  should  be  a  charge,  or  a  possibility  of  a  charge,  and  that  it  was  sufficient  if  it 
were  done  with  such  intent,  and  that  the  jury  had  found  that  it  was  done  with  intent 
to  molest  Garbut  and  his  wife  in  the  possession  of  their  land.(fl;) 

So  where  an  indictment  was  for  ioi^gerj  at  common  law  of  a  surrender  of  the 
lands  of  J.  S.,  and  it  was  not  shown  in  the  indictment  that  J.  S.  had  any  lands:  it 
was  holden  upon  motion  in  arrest  of  judgment  that  the  indictment  was  good,  upon 
the  principle  that  it  was  not  necessary  to  show  that  the  party  was  preja* 
diced.(  y) 

Upon  the  same  principle,  the  doctrine  is  established  by  several  cases,  that  forgery 
may  be  committed  by  the  false  making  of  an  instrument  purporting  to  be  the  will 
of  a  person  who  is  still  living ;  notwithstanding  the  objection  that  during  the  life  of 
a  party  hia  will  is  ambulatory,  and  can  have  no  validity  as  a  will  until  his  death. 
Thus,  a  prisoner  was  convicted  for  forging  a  seaman's  will,  who,  it  appeared,  was 
still  alive,  and  had  returned  to  England  two  years  after  the  prisee  money  had  been 
received  by  the  prisoner,  under  a  forged  will.(2;)  In  a  subsequent  case,  where  the 
prisoner  was  indicted  for  forging  the  last  will  and  testament  of  a  woman  who  was 
still  living,  and  was  a  witness  on  the  trial,  and  convicted,  the  judgment  was  respited 
upon  a  doubt  whether,  as  the  supposed  testatrix  was  living,  the  prisoner  was  legally 
convicted  of  having  forged  her  last  will  and  testament ;  there  being  no  such  instm- 
ment  as  a  last  will  and  testament  in  contemplation  af  law,  until  after  the  death  of 
the  person  making  it :  but  the  judges  are  said  to  have  been  unanimously  of  opinioo 
that  an  intstrument  may  be  the  subject  of  foi^ery,  although  in  fact  it  should  appear 
impossible  for  such  an  instrument  as  the  instrument  forged  to  exist,  provided  the 
*7^ni  iiiB^^ui^^Q^  purports  on  the  face  of  it  to  be  good  and  valid,  as  to  *the  par- 
^  poses  for  which  it  was  intended  to  be  made. (a)  The  point  was  again  re- 
ferred to  the  consideration  of  the  judges,  in  a  case  where  the  prisoner  was  indicted 
and  convicted  for  knowingly  uttering  and  publishing  as  true,  a  certain  false  and 
forged  will  and  testament  of  one  J.  G.,  late  a  seaman  belonging  to  a  merohaat  ves- 
sel, &c.,  and  it  appeared  that  the  said  J.  G.  was  living  All  the  judges  held  that  the 
conviction  was  right.  It  was  observed  by  the  learned  judges  who  delivered  their 
opinion,  that  every  will  must  be  made  in  the  lifetime  of  the  party  whose  will  it  was ; 

{v)  By  Eyre,  B.,  io  Jones's  case,  1  Leach  367. 

(lo)  Deakin'B  case,  1  Sid.  142 ;  1  Hawk.  P.  C.  c.  70,  s.  7 ;  2  East  P.  C.  c.  19,  s.  43,  p. 
948. 

{z)  Crooke's  case,  B.  R.  2  Str.  901 ;  2  East  P.  C.  c.  19,  a.  33,  p.  921. 

(y)  Goate's  case,  1  Ld.  Kajm.  737.  But  it  seems  clearly  to  be  necessary  that  there 
should  be  a  possibility  of  prejudice  to  the  party.  See  the  definitions,  ante,  p.  709,  and 
Ward's  case,  2  East  P.  C.  c.  19,  s.  7,  p.  862, /io«<,  p.  768. 

(z)  Murphy's  case,  10  St.  Tri.  183  (Hargr.  ed.) ;  2  East  P.  C.  c.  19,  s.  43,  p.  949. 

(a)  Sterling's  case,  1  Leach  99,  where  it  is  said  that  the  case  was  decided  upon  the 
authority  of  Lewis's  case,  Fost.  116  ;  anfe^  p.  733. 
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that  it  existed  as  a  will  in  his  lifetime,  though  not  to  take  effect  till  his  death;  and 
that  the  making  a  ^dse  instrument  importing  on  the  face  of  it  to  he  a  will,  was 
equally  forgery,  whether  the  person  whose  will  it  purported  to  he  were  dead  or  alive 
at  the  time  of  making  it.  That  a  contrary  doctrine  would  operate  as  a  repeal  of  the 
law ;  for  if  the  act  of  making  the  will  were  not  forgery  at  the  time,  a  puhlication 
afterwards  would  not  make  it  sa.  Buller,  J.,  thought  the  very  definition  of  forgery 
decided  the  douht,  ibr  it  was  the  making  a  false  instrument  with  intent  to  deceive  ^ 
and  that  here  the  intention  to  deceive  had  heen  established  by  the  jury,  and  the 
instrument  purporting  to  be  a  will  was  clearly  fiilse(ft)  On  an  indictment  for 
forgoing  a  will,  the  probate  of  that  will  unrevoked  is  not  conclusive  evidence  of  its 
validity  so  as  to  be  a  bar  to  the  prosecution. (c) 

A  ease  has  occurred  where  the  prisoner  was  convicted  of  forging  a  will  of  a  non- 
existing  person.  The  prisoner  was  indicted  under  the  1  Will.  4,  c.  66,  s.  3,  for 
forging  the  will  of  Jane  Warner,  and  it  appeared  that  there  was  no  such  person; 
on  which  it  was  objected  that  the  forgery  of  the  will  of  a  non-existing  person  was 
not  a  forgery  within  that  statute.  Patteson,  J. :  '^  There  is  nothing  to  limit  the 
offence  to  the  forgery  only  of  the  wills  of  persons  that  have  existed,'  and  it  has 
been  expressly  held  that  forgery  may  be  committed  bj  the  false  making  of  the  will 
of  a  living  person. "(cZ) 

Upon  an  indictment  for  inciting  Susannah  Kichards  to  forge  an  administration 
bond,  it  appeared  that  8.  Richards  had  gone  to  Doctors'  Commons,  and  executed  the 
bond  in  question  in  the  name  of  Elizabeth  Stewart,  in  order  to  obtain,  as  sister  and 
next  of  kin,  administration  to  the  effe«ts  of  John  Stewart.  The  bond  was  also  exe- 
cuted by  two  sureties  in  their  own  names.  The  evidence  showed  that  this  was  done 
for  the  purpose  of  fraudulently  obtaining  certain  stock  standing  in  the  name  of  J. 
Stewart  at  the  time  of  his  death.  It  was  objected  that  the  22  &  23  C.  2,  c.  10,  pro- 
vided that  all  ordinaries  shall  "  of  the  respective  person  or  persons  to  whom  any 
administration  is  to  be  committed,  take  sufficient  bond  with  two  or  more  sureties;" 
and  that  in  fact  the  bond  in  '''question  was  so  taken  ;  and,  though  in  a  wrong  r^ci^e-i 
name,  the  bond  was  taken  from  the  very  person  to  whom  administration  was  ^ 
granted,  and  therefore  was  a  bond  taken  -in  pursuance  of  the  statute,  and  not  a 
for^ry.  If  an  action  had  been  brought  upon  the  bond  against  S.  Richards  in  the 
name  of  E.  Stewart,  she  would  be  estopped  by  her  execution  of  it  in  that  name  from 
denying  her  name  to  be  Stewart,  But  Gurney,  B.,  Williams,  J.,  and  Maule,  J., 
were  of  opinion  that  the  evidence  showed  that  the  bond  was  forged,  as  it  appeared 
that  S.  Richards  in  the  name  of  £.  Stewart,  that  not  being  her  name  at  all,  executed 
the  bond  as  if  she  were  really  E.  Stewart,  (c) 

Forging  a  deed  was  holden  within  the  2  Geo.  2,  c.  25,  s.  1,  though  subsequent 
statutes  contain  directory  provisions  as  to  instruments  for  the  purpose  for  which 
such  forgod  deed  was  intended,  being  in  a  particular  form,  or  complying  with  certain 
requisites,  and  the  forged  deed  had  not  been  made  in  pursuance  of  such  provisions ; 
for  the  directory  provisions  have  not  the  effect  of  making  a  deed,  not  in  the  form 
prescribed,  and  without  the  requisites,  altogether  void.(/) 

Upon  the  same  principle  also,  of  its  not  being  necessary,  that  the  instrument 
charged  to  be  forged,  should  be  such  as  would  be  effectual  if  it  were  a  true  and 
genuine  instrument,  it  has  been  holden  that  forgery  may  be  committed  of  an  instru- 
ment on  unstofmped  paper. 

(b)  Coogaa'g  case,  1  Leach  449 ;  2  East  P.  C  c.  19,  s.  43,  p.  948.  The  indictment  ap- 
pears to  have  been  framed  on  the  2  Geo.  2,  c.  25,  and  not  on  the  31  Geo.  2,  c.  10,  s.  2, 
which  is  confined  to  seamen  on  board  the  king's  ships.  The  last  statute  had  the  words 
*'/a*/  will,"  the  other  the  word  "will"  only. 

(e)  Rex  V.  Buttery,  R.  k  R.  342. 

(d)  Reg.  V.  Avery,  8  C.  &  P.  596  (34  E.  0.  L.  R.).  Lewis's  case,  ante^  p.  733,  was  cited 
for  the  crown.  There  was  another  indictment  against  the  prisoner,  charging  the  trans- 
action as  a  false  pretence,  the  prisoner  having  raised  money  by  means  of  the  will,  and  the 
prisoner  pleadea  guilty  to  this  indictment,  and  was  sentenced  upon  it,  and  no  sentence 
passed  upon  him  on  the  conviction  for  forging  the  will. 

(«)  Reg.  V.  Barber,  1  C.  &  K.  434  (47  E.  C.  L.  R.).  The  statement  here  is  more  correct 
than  that  in  0.  k  K.  The  point  is  altogether  misreported  in  1  Cox  G.  0.  62,  Reg.  v, 
Richards. . 

(/)  Rex  17.  Lyon,  R.  k  R.  255,  and  see  Rex  v.  Froud,  R.  k  R.  389,  potU 
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Tl^e  prisoner  being  indicted  for  forging  a  bill  of  exchange,  an  objection  was  taken 
on  his  behalf,  that  the  bill  in  question  was  not  stamped  porsoant  to  the  22  Geo.  3, 
0.  33 ;  23  Geo.  8,  o.  49,  s.  14 ;  and  23  G«o.  3;  o.  58,  s.  11  ;(^)  and  that  it  was  not, 
therefore,  a  lawful  bill  of  exchange,  but  a  piece  of  waste  paper  incapable  of  becoming 
the  subject  of  either  fraud  or  felony ;  tlmt  the  party  who  took  it  must  at  the  time 
have  known  that  it  was  not  a  legal  bill  of  exehan^,  or  he  most  have  beea 
grossly  negligent,  the  defect  being  visible  on  the  face  of  it.  But  BuUer,  J.,  ove^ 
ruled  the  objection,  on  the  ground  that  the  Stamp  Acts  w«re  merely  revenue  laws, 
and  did  not  purport  in  any  way  to  alter  the  crime  of  forgery ;  and  that  the  ftlee  in- 
struraent  had  the  semblance  of  a  bill  of  exchange,  and  was  negotiated  by  the  pri- 
soner as  such.  And,  on  a  oaise  reserved,  the  judges  were  all  of  opioion  that  tike 
prisoner  was  properly  convicted ;  that  the  Stamp  Acts,  in  saying  that  a  bill  without 
a  stamp  shall  not  be  pleaded,  or  given  in  evidence,  or  be  available,  in  law  or  equity, 
signifi^  only  that  it  should  not  be  made  use  of  to  recover  the  debt;  and  further, 
that  the  holder  might  get  the  bill  stamped  after  it  was  made. (A) 

This  authority  was  acted  upon  in  a  ease  which  occurred  very  shortly  afterwards, 
where  the  prisoner  being  indicted  for  forging  a  bill  of  exchange,  an  objection  which 
was  taken  to  the  bill  being  produced  in  evidence,  because  it  was  not  stamped,  was 
overruled.(i) 

n^'.Ko']  *'^^^  point  underwent  further  discussion  after  the  31  Geo.  3,  c.  25,  s.  19, 
*  ^  had  prohibited  the  stamping  of  a  bill  ^r  note  after  the  time  of  their  being 
made.  The  prisoner  was  indicted  £>r  uttering  a  forged  promissory  note,  which,  on 
being  produced  in  evidence,  appeared  to  have  been  drawn  on  unstamped  paper ;  and 
the  case  was  saved  for  the  opinion  of  the  judges,  as  well  on  the  prindpal  point  as  oa 
the  31  Geo.  3,  c.  25,  s.  19,  which  passed  after  ffawkeswooiTs  ccue,  and  prohibited 
the  stamp  to  be  afterwards  affixed.  The  question  underwent  much  consideration, 
and  was  debated  by  the  judges  in  the  course  of  several  terms.  Two  or  three  of  the 
judges  doubted  at  first  the  propriety  of  Hawketwood's  com^  if  the  matter  were  ra 
inteyra,  yet  they  all  agreed  that  th^  must  be  governed  by  that  case,  as  it  was  an 
authority  in  point;  and  that  the  21  Geo.  3,  c.  25,  s.  19,  made  no  difference  in  the 
question.  And  most  of  the  judges  maintained  the  principle  in  Hawkeswoo^ %  cant 
to  be  well  founded ;  for  they  held  that  the  acts  of  Parliament  which  had  been  re- 
ferred to  and  relied  on,  being  mere  revenue  laws,  meant  to  make  no  alteration  in 
the  crime  of  forgery,  but  only  to  provide  that  the  instrument  should  not  be  avail- 
able for  the  purpose  of  recovering  on  it  in  a  court  of  justice ;  but  it  might  be  re- 
ceived in  evidence  for  collateral  purposes ;  and  they  instanced  the  6th  and  10th 
sections  of  the  Act,  which  made  the  party  drawing  such  a  bill  liable  to  the  statute 
duties,  and  to  a  penalty  of  £20 ;  in  both  which  cases  the  bill  must  be  used  in  evi- 
dence. And  they  considered  that  in  order  to  constitute  forgery  it  was  not  neces- 
sary that  the  instrument  should  be  available ;  that  though  a  compulsory  payment, 
by  course  of  law,  could  not  have  been  enforced  for  want  of  the  proper  stamp,  yet  a 
man  might  equally  be  defrauded  by  a  voluntary  payment  being  lost  to  him ;  that  if 
this  were  a  sufficient  defence,  forged  securities  might  be  published  on  improper 
stamps  with  impunity,  which  would  carry  the  mischief  to  an  alarming  extent;  that 
the  stamp  itself  might  be  forged  ;  and  it  would  be  a  strange  defence  to  admit  in  a 
court  of  justice,  that  because  a  man  had  forged  the  stamp  he  ought  to  be  excused 
for  having  forged  the  note  itself,  which  would  be  setting  up  one  fraud  in  order  to 
protect  him  from  the  punishment  due  to  another.(y) 

So  where  it  appeared  that  the  forgery  charged  against  the  prisoner  was  the  alter- 
ation of  a  £10  bill  of  exchange  into  one  for  £50,  it  was  holden  to  be  not  less  a 
forgery  from  the  circumstance  of  the  bill  having  been  re-issued  three  times  as  a  £10 
billwithout  being  re-stamped,  and  being,  therefore,  not  available  in  a  civil  action  at 
the  time  the  alteration  in  it  of  £10  into  £50  was  effected.     The  judges,  on  a  con- 

(g)  The  proyisions  of  the  Acts  are  to  the  effect  that  no  bill  of  exchange,  Ac,  not  stamped 
as  these  Acts  direct,  shall  be  pleaded,  or  given  in  evidence  in  any  court,  or  admitted  in 
any  court  to  be  good  or  available  in  law  or  equity. 

(A)  Hawkeswood's  case,  1  Leach  257 ;  2  East  P.  C.  c.  19,  s.  45,  p.  955. 

{%)  Lee's  case,  1  Leach  258,  note  (a). 

(y )  Morton's  case,  2  East  P.  G.  c.  19,  s.  45,  p.  9S5. 
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ference,  aaid  that  it  bad  been  ddoided  that  the  Stamp  Acts  bad  no  relation  to  the 
question  of  ^rgeiy;  and  that  mipposiag  the  instrument  forged  to  be  such  on  the 
face  of  it  as  would  be  yalid,  provided  it  had  a  proper  stamp,  the  ofience  was 
oomplete.(ik) 

The  same  doctrine  was  acted  upon  in  several  other  cases.C^  And  it  is  well  ob* 
served  that  if  the  matter  be  duly  considered  the  words  of  the  Stamp  Acts  before 
mentioned  can  only  be  applicable  to  '^'a  true  instrument,  for  a  forged  instru-  r*nK^ 
meat,  when  discovered  to  be  snob,  never  can  be  made  available,  though  ^ 
stamped :  and  that  the  Acts,  therefore,  can  only  be  undentood  as  requiring  stamps 
on  such  instruments  as  were  available  without  a  stamp  before  those  Acts  passed, 
and  which  would  be  available  afterwards  with  a  stamp,  (m) 

So  whore  on  an  indictment  for  forging  an  order  for  the  payment  of  money,  the 
order  was  a  banker's  cheek,  dated  the  29th  of  August,  but  uttered  by  the  prisoner 
on  the  2Sih  of  Augvit,  Chresswell,  J.,  held  that  the  case  was  within  the  1  Will.  4, 
c.  66.  (n) 

It  had  been  spoken  of  as  a  material  circumstance,  that  the  false  instrument  should 
carry  on  the  face  of  it  the  semblance  of  that  for  which  it  is  counterfeited.(o)  But 
it  is  not  necessary  that  the  resemblance  to  the  known  instrument  should  be  exact : 
it  seems  to  be  sufficient  if  the  instruments  be  so  far  alike  that  persons  in  general 
using  their  ordinary  observation  upon  the  subject  may  be  imposed  upon  by  the 
deception,  though  it  would  not  impose  upon  persons  having  particular  experience  in 
such  matteFB.(|9) 

Thus  where  the  prisoner  was  indicted  for  the  forgery  of  bank  notes,  and  a  witness 
ior  the  prosecution,  who  came  from  the  Bank  of  England,  stated  that  he  could  not 
have  been  imposed  upon  by  the  forged  notes,  the  difference  between  them  and  the 
true  notes  being  to  him  very  apparent  in  several  particulars,  but  it  appeared  that 
others  had  been  deceived  at  first  by  them,  though  they  were  very  ill  executed ;  Le 
Blane,  J.,  proeeeded  upon  the  forgoing  principTes.(g)* 

The  doctrine  bad  previously  been  sanctioned  by  the  opinion  of  the  judges  in  the 
following  case.  The  prisoner  was  indicted  for  forging  a  bank  note  of  the  following 
tencnr: — 

"  No.  17.73. 
"  I  prombe  to  pay  to  Mr.  Jos.  Crook  or  bearer,  on  demand,  the  sum  of  Fifty 

"  London,  20  June,  1775. 
"  £  Fifty.  "  For  the  Govr.  and  Company  of  the 

Bank  of  England. 
"  Entd.  C.  Blewert.  "  Thos.  Thompson." 

The  fifth  count,  which  was  that  on  which  the  question  turned,  alleged  that  the 
prisoner  **  did  forge  a  certain  promissort/  note  for  tlie  payment  of  money,  with  the 
name  of  ThomoB  Thompson  thereunto  subscribed,  purporting  to  bear  date,  &c.,  and 
to  have  been  signed  by  one  Tliomas  Thompson,  for  the  governor  and  company  of 
the  Bank  of  England,  for  the  payment  of  £50  to  Mr.  Joseph  Crook  or  bearer,  on 
demand,  the  tenor  of  which^  &c.,  with  intention  to  defraud  the  governor  and  com- 

{k)  Teagae's  case,  2  East  P.  C.  c.  19,  s.  55,  p.  979 ;  Reg.  v.  Pike,  2  Moo.  C.  C.  R.  70. 

{T)  Reenlist's  case,  2  LeAcb  703;  Davies's  case,  2  Leaeh  707,  note  (h) ;  2  East  P.  G.  c.  19, 
B.  45,  p.  956. 

(m>  2  East  P.  -G.  e.  19,  a.  45»  p.  956. 

(n)  Reg.  V.  Taylor,  1  C.  &  K.  213  U7  K.  0.  L.  R.).  Cresawell,  J.,  said,  "  It  was  an  order 
for  the  payment  of  money  within  the  statute,  and  that  to  make  it  such  it  was  not  neces- 
sary that  the  party  should  be  bound  to  pay  it  at  once  if  genuine.'' 

\o)  Ante,  p.  748. 
p)  2  East  P.  C.  c.  19,  s.  6,  p.  858,  and  s.  44,  p.  950. 

\q)  Boost's  case,  2  East  P.  G.  c.  19,  s.  44,  p.  950. 

1  See  Gomm.  v.  Smith.,  7  Pick.  137,  that  a  counterfeit  may  be  "in  the  similitude  of  the 
bills  issued  by  a  bank,"  though  the  bank  may  never  have  issued  bills  of  the  same 
amount.  There  must  be  a  similitude  between  the  real  and  the  counterfeit:  State  v. 
McEenzie,  42  Maine  392.  But  exact  similitude  is  not  required :  People  v.  Asmee,  4 
Parker  G.  R.  242;  Dement  v.  State,  2  Head.  505;  Gomm.  v.  Stephenson,  11  Gush.  481. 
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paDy  of  the  Bank  of  England J^  It  appeared  that  the  oote  had  never  beeD  pub- 
lished, being  found  in  the  prisoner's  possession  at  the  time  he  was  apprehended; 
*7^A'\  ^^^  ^^^  forgery  was  brought  home  to  him  and  he  was  ^convicted.  The 
^  officers  of  the  Bank  of  England  proved  that  the  note  was  in  every  respect, 
both  in  paper  and  print,  similar  to  a  bank  note,  both  in  the  written  and  printed 
parts  of  it,  except,  first,  that  the  number  was  not  filled  up ;  secondly,  that  the  word 
"  pounds''  was  omitted  in  the  body  of  the  note ;  thirdly,  that  the  texture  of  the 
paper  was  rather  thicker  than  that  used  by  the  bank ;  and  fourthly,  thftt,  in  the 
fabric  of  it,  the  water-mark,  viz.,  the  words  ^' Bank  of  Engbod,"  were  not  iftserted; 
but  they  said  that  a  bank  note,  with  a  like  omission  of  the  word  '^  pounds"  in  the 
body  of  it,  being  regular  in  other  respects,  would  be  paid,  by  the  usage  of  the  bank, 
skfter  it  had  passed  the  examiner's  office.  And  a  real  bank  note  of  the  same  date 
and  tenor,  except  as  above  excepted,  was  produced  in  evidence.  It  was  contended 
that  this  was  not  a  note  resembling  a  bank  note  for  want  of  the  water-mark  ;  and 
also  that  it  was  not  a  note  for  fifiy  pounds,  the  word  ^^povaidt''  being  omitted;  but, 
on  a  case  reserved,  the  judges  were  of  opinion  that  the  conviction  was  right ;  as  in 
forgery  there  need  not  be  an  exact  resemblance,  and  it  is  sufficient  if  the  instrument 
is  primd  facte  fitted  to  pass  for  a  true  instrument.  The  majority  of  the  judges 
inclined  to  think  that  the  omission  of  the  word  ^^  pounds"  in  the  body  of  the  note, 
had  nothing  else  appeared,  would  not  have  exculpated  the  prisoner;  and  that  it  was 
matter  to  be  left  to  the  jury,  as  it  was  done,  whether  it  purported  to  be  a  note  for 
fifly  pounds,  or  any  other  sum ;  and  all  the  judges  agreed  that  the  *'  fifty"  in  the 
margin  of  it  removed  every  doubt,  and  showed  that  the  fifty  in  the  body  of  the  note 
was  intended  for  fifty  pounds.ir) 

Upon  the  same  principles,  in  a  case  where  the  prisoner  engraved  a  counterfeit 
medicine  stamp,  so  as  to  be  like  to  a  genuine  stamp,  except  only  that  the  centre 
part,  which  in  a  genuine  stamp  specifies  and  denotes  tlie  duty,  was  blank  in  the  first 
instance,  but  cut  out  before  the  counterfeit  stamp  was  used,  a  paper  wi^  the  words 
^^  Jones,  Bristol,''  on  it  being  pasted  over  the  vacancy,  and  then  uttered  sach 
counterfeit  stamp,  it  was  holden  that  he  was  guilty  of  a  forgery  and  utteriag. 
Grose,  J.,  in  delivering  the  opinion  of  the  twelve  judges  on  this  case,  after  stating 
that  it  was  proved  that  those  parts  of  the  counterfeit  stamp  which  remained  were  a 
perfect  resemblance  of  the  same  parts  of  a  gennine  stamp,  and  that  the  whole  was 
a  fabrication  so  artfuUy  contrived  as  to  he  likely  to  deceive  the  eye  of  every  common 
observer,  further  said,  "-4/1  exact  resemblance  or  fac  simile  is  not  required  to  constitute 
the  crime  of  forgery  ;  for  if  thertr.  he  a  sufficient  resemblance  to  show  that  a  fake 
making  xcas  intended,  and  that  the  false  stamp  is  so  made  as  to  have  an  aptitude  to 
dt'ceire,  that  is  svfficie7U.'\s)  It  has  been  determined  on  the  25  Edw.  3,  stat.  5,  c 
*2,  that  splitting  the  great  seal,  and  closing  it  again  to  a  false  patent,  is  a  counter- 
feiting of  the  seal  :{t)  and  that  where  the  seal  is  substantially  counterfeited,  the 
adding  or  omitting  of  a  crown,  the  leaving  out  words  in  the  style,  or  adding  others, 
*7'i'M  ^^  niaking  any  other  minute  variation  in  the  ^counterfeit,  which  is  oliea 
^  done  purposely,  and  by  way  of  eluding  the  law,  will  not  alter  the  case.(«) 

And  it  seems  that  a  mere  literal  mistake  in  the  framing  of  the  instrument  itself, 
well  laid  in  the  indictment,  will  not  make  any  difference.  And  it  is  observed,  that 
in  a  case  where  the  prisoner,  in  forging  an  order  for  the  delivery  of  goods,  bhin- 
dered  in  spelling  the  name,  using  Desemockex  for  Desormeaux,  no  stress  was  laid 
on  such  circumstance,  though  on  other  grounds  the  indictment  was  holden  bad.(v) 

The  prisoners  Fitzgerald  and  Lee  were  indicted  for  forging  the  last  will  and  testa- 

(r)  Elliot's  case,  1  Leach  1Y6 ;  2  East  P.  C.  c.  19,  s.  44,  p.  951 ;  2  New  R.  93,  note  («). 
De  Grey,  C.  J.,  and  Smythe,  G.  B.,  were  absent. 

(s)  ColHcott's  case,  2  Leach  1048  ;  4  Taunt.  300  ;  R.  &  R.  212,  229. 

(0  1  Hale  178, 184. 

(u)  Robinson's  case,  2  Roll.  R.  50  ;  1  East  P.  G.  c.  2,  s.  25,  p.  86.  This  was  an  indict- 
ment under  the  1  Mary,  c.  6,  for  counterfeiting  the  privy  signet.  In  1  Bast  «6i  «ti/»ra,  it  is 
said,  *'  The  disparity,  however,  may  be  so  great  between  the  trne  and  false  seal  thai  it 
would  not  amount  to  a  counterfeiting  within  the  statute,  as  if  it  be  erident  to  the  view 
of  every  man's  eye." 

(v)  2  EKst  P.  G.  c.  19,  8.  45,  p.  952,  953.  The  case  referred  to  is  Clinch's  case :  1  Leach 
540 ;  2  East  P.  G.  c.  19,  s.  37,  p.  938. 
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ment  of  Peter  Perry,  late  a  seaman  on  board  his  Majesty's  ship,  the  Lancaster,  with 
intent  to  defraad  the  King.     The  will  be.an-^^In  the  name  of  G-od,  Amen,  I, 

his 
/feter  Perry,"  &c.,  and  ended  "  John  H  Perry."     The  prisoner,  Fitzgerald,  carried 

mark 
the  will  to  the  office  of  the  deputy  register,  who,  on  observing  the  difference  of  the 
Christian  names,  told  him  that  he  mnst  produce  the  person  who  had  written  the 
will,  or  the  person  who  was  present  when  it  was  executed,  .in  order  to  account  for 
this  error,  before  the  probate  could  be  granted.  Fitzgerald  accordingly  produced 
the  other  prisoner,  Lee,  who,  in  the  name  of  Welsh,  swore  that  he  was  one  of  the 
subscribing  witnesses;  that  the  name  of  the  deceased  was  Peter  Perry;  and  that 
the  said  Peter  Perry  did  make  his  mark  to  and  deliver  the  said  will ;  and  that  he 
(Welsh)  by  mistake  had  written  the  name  of  John  Perry  instead  of  Peter  Perry. 
Upon  this  a  probate  of  the  will  was  granted.  The  prisoners  having  been  found 
guilty,  the  question  was  reserved  whether  this  was  in  law  a  forging  of  the  will  of 
Peter  Perry,  as  laid  in  the  indictment  ?  And,  though  no  opinion  was  ever  publicly 
delivered,  the  prisoners  were  afterwards  executed  pursuant  to  their  sentence  (w) 

Where  the  prisoner  took  a  bill  of  exchange  which  he  was  indicted  for  forgiog 
and  uttering,  knowing,  &c.,  to  a  banker's,  in  order  to  get  it  discounted,  and,  upon 
receiving  the  discount,  indorsed  it  there,  but  not  in  his  own  name ;  and  though 
there  was  the  indorsement  of  another  name  upon  the  bill  besides  that  which  the 
prisoner  indorsed,  yet  there  was  no  indorsement  upon  it  of  the  names  or  firm  of  the 
drawers  who  were  also  the  payees ;  it  was  objected  that,  as  there  was  nothing  upon 
the  bill  purporting  to  be  an  indorsement  of  the  drawers,  it  could  not  pass  as  a  bill 
of  exchange,  nor  was  capable  of  defrauding  the  persons  whose  names  were  forged.(a;) 
But  Wood,  B.,  overruled  the  objection;  and,  upon  the  point  being  afterwards  ri^^^^^o 
^submitted  to  the  consideration  of  the  judges,  they  were  of  opinion  that  the  ^ 
conviction  was  right,  (y) 

Upon  an  indictment  for  forging  the  following  instrument,  which  was  described  as 
a  bill  of  exchange, 

"  Flintshire  District  Banking  Company. 
"  Twenty-one  days  after  date  pay  (without  acceptance)  to  the  order  of  Mr.  James 
Henderson,  £70, 

"  For  value  received, 
"  For  the  Company, 

"  J.  Watkins,  Manager. 
"  To  the  London  and  Westminster  Bank,  , 

Throgmor  ton -street,  London." 

It  was  objected  that  the  instrument  was  not  a  bill  of  exchange ;  to  constitute  a 
bill  of  exchange  there  must  be  a  person  drawing,  a  person  on  whom  it  is  drawn  and 
who  is  to  accept,  and  a  person  to  whom  payment  is  to  be  made,  and  here  the  drawer 
expressly  prohibited  acoeptance.  Patteson,  J. :  "  This  instrument  certainly  differs 
ftom  all  others  that  I  have  seen  as  bills  of  exchange,  by  reason  of  the  words 
"  without  acceptance."  I  do  not,  however,  consider  that  the  insertion  of  those 
words  alters  the  character  of  the  instrument,  so  as  to  prevent  its  being  a  bill  of 
exchange.  All  that  is  necessary  to  constitute  a  bill  is,  that  the  party  making  the 
instrument  should  direct  it  to  some  other  party,  requiring  that  other  party  to  pay 
the  money  therein  mentioned  to  some  third  person  or  his  order,  or  to  the  order  of 

(w)  Rex  V.  Fitzgerald,  1  Leach  20;  2  East  P.  C.  c.  19,  s.  45,  p.  953. 

(x\  Amongst  other  cases,  Moffatt's  case,  poit^  p.  764,  and  Wail's  case,  pott^  p.  764,  were 
citea. 

(y)  Rex  V.  Wicks,  MS.,  R.  k  R.  149.  Bajley,  J.,  was  not  at  the  meeting  of  the  judges, 
bat  he  thoaght  the  conviction  wrong,  on  the  ground  that  for  want  of  an  indorsement  the  bill 
was  not  negotiable,  and  therefore,  if  genuine,  would  not  have  been  of  value  to  the  taker 
of  it.  And  see  Rex  v.  Cartwright,  R.  k  R.  106,  where  an  indictment  was  held  bad,  on  the 
ground  that  the  instrument  given  in  evidence  was  not,  as  stated,  an  order  for  money ; 
and  a  question  by  Le  Blanc,  J.,  there  mentioned  in  the  note  (6),  whether  this  paper, 
though  not  directed  to  any  person  as  drawer,  might  not,  under  the  circumstances,  have 
been  treated  as  a  bill  or  order. 
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the  party  so  making  the  iDBtrument.  The  drawer  may  in  each  ease  presoribe  the 
terms  upoo  which  the  payment  is  to  be  made.  Here  he  has  diOBea  to  prescribe 
that  the  drawee  is  to  make  the  payment  *^  without  aeoeptaoee '"  the  meaniag  of 
which  I  take  to  be  that  the  holder  is  not  to  be  put  to  the  trouble  of  preseotiiig  it  to 
the  drawee  before  it  becomes  due ;  but  still  if  he  should  choose  to  present  it,  there 
is  nothing  to  prevent  the  drawee  from  accepting  it ;  actual  acceptance,  of  course,  is  not 
necessary  to  make  the  instrument  a  bill  of  exchange.  Bills  are  daily  noted  sod 
protested  as  bills  for  noa-acceptance ;  they  must,  therefore,  be  bills  before  acceptaooe. 
Bills  at  sight  are  not,  in  fact,  commonly  accepted.  I  thmk,  therefore,  that  the 
instrument  is  properly  described  as  a  bill  of  ezchange."(2) 

Where  the  prisoner  drew  a  bill  upon  the  treasurer  of  the  navy,  payable  to  blank 
or  order,  and  signed  it  in  the  name  of  a  navy  surgeon,  it  was  holden,  that  to  con- 
stitute an  order  for  payment  of  money,  there  must  be  some  payee ;  and  that  a  direc- 
tion to  pay  to  blank  or  order  was  not  sufficient.(a)  So  where  the  prisoner  was 
^,-e-^  indicted  for  forging  and  uttering  a  navy  pay  bill,  which  was  made  ^payable 
^  to  blank  or  order,  it  was  holden  that  there  must  be  some  payee,  and  the 
conviction  was  held  wrong.(6) 

It  has  been  holden  that  an  instrument  in  the  form  of  a  bill  of  exchange  with  an 
acceptance  on  it  is  a  bill  of  exchange,  although  there  be  no  person  named  as 
drawee  in  the  bill.  The  indictment  charged  that  the  prisoner  having  in  his  posses- 
sion a  bill  of  exchange  as  follows : — 

"  £20. 

"  Birmingham,  9th  August,  1887. 
'^  Two  months  afler  date  pay  to  my  order  the  sum  of  twenty  pounds  for  valae 
received. 

'•Edward  Hawkbs. 
"  General  Provision  Warehouse,  Baker,  &c., 
Unett-street,  W^ ell-street,  Hockley," 

on  which  was  written  a  forged  acceptance,  as  follows  :~r 

'^  Accepted,  payable  at  Messrs.  Gillett  and  Tawney's,  Bankers,  Banbury. 

"WiLLiAK  Sellers," 

uttered  the  same,  knowing  the  acceptance  to  be  forged.  Bosanquet,  J.,  thought 
that  the  writing  upon  the  instrument  purported  to  be  an  acceptance  by  Sellers  as 
drawee  of  the  bill,  and  if  not,  that  it  was  an  acceptance  for  the  honor  of  the  drawer; 
and,  upon  a  case  reserved,  upon  the  question  whether  the  instrument  upon  which 
the  forged  acceptance  was  written,  was  properly  described  as  a  bill  of  exchange,  not 
being  addressed  to  any  person  as  drawee,  the  judges  were  of  opinion  that  the  con- 
viction was  right,  except  Parke,  B.,  Patteson,  J.,  and  Coleridge,  J.,  who  thought 
otherwise,  (c) 

The  prisoner  was  convicted  of  uttering  the  following  instrument : — 

«  Bristol,  17th  Februaiy,  184.S. 
"  £150.     Three  months  after  date  pay  to  the  order  of  Mr.  Smith  the  sum  of  one 
hundred  and  fifty  pounds  for  value  received,  as  advised  by  the  Bristol  Old  Bank. 

"  Henry  Bush  &  Compy. 
"  At  Messrs.  Prescott,  Grote,  &  Co.,  Bankers,  London." 

Endorsed  by  S.  S.  Smith  and  several  others.  Rolfe,  B.,  had  some  doubt  whether 
such  an  instrument,  there  being  no  drawee  and  no  acceptor,  could  be  said  to  come 
within  the  description  of  a  bill  of  exchange,  a  promissory  note,  an  order  for  the 
payment  of  money,  or  a  warrant  for  the  payment  of  money ;  and,  therefore,  reserved 

(2)  Reg.  V.  Kinnear,  2  M.  &  Rob  117. 

(a)  Rex  V.  Richards,  R.  &  R.  193.  ^ 

(b)  Rex  V.  Randall,  R.  &  R.  195. 

(c)  Reg.  V.  Hawkes,  2  Moo.  G.  C.  R.  60.     Littledale,  J.,  Park,  J.  A.  J.,  and  Bolland,  B., 
were  absent.     Gray  v.  Milner,  8  Taun.  739  (4  E.  0.  L.  R.)  was  cited. 
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the  qaestioB  for  the  opinion  of  the  jndges,  who  all  thought  the  instrument  a*bi]l 
of  exchange,  and  the  conviction  right.     Ghray  y.  MUmt  waa  considered  in  point.(c^  ) 
But  where  a  prisoner  was  convicted  of  uttering  a  bill  of  exchange  in  the  follow- 
ing .form: — 

*«Hylton,Feb.  17,  1841.   ^.^g 
*'  Please  to  pay  on  demand  to  the  bearer  the  sum  of  twenty  pounds  for  ^ 
Talue  received,  as  witness  our  hand, 

"  Messrs.  Thomas  Gally  &  Co." 

Upon  a  case  reserved  the  conviction  was  held  bad,  and  the  case  was  distinguished 
from  Reg.  v.  HawJces(e)  in  this,  that  there  the  act  of  putting  the  acceptance  was  a 
sort  of  estoppel  to  say  it  was  not  a  bill  of  exchange. (/) 

And  in  a  subsequent  case  where  an  instrument  was  not  addressed  to  any  person, 
great  doubts  were  expressed  whether  an  instrument  could  be  a  bill  of  exchange 
unless  it  had  both  a  drawer  and  a  drawee ;  and  Alderson,  B.,  thought  he  was  wrong 
in  Reg.  v.  ffawkes,(  g)  and  that  in  that  case  the  fact  was  not  adverted  to  that 
Gray  V.  MnnerQC)  might  be  explained  on  the  ground  that  a  bill  made  payable  at  a 
particular  place  or  house  is  meant  to  be  addressed  to  the  person  who  resides  at  that 
place  or  house ;  therefore  in  that  case  the  bill  was  on  the  face  of  it  directed  to  some 
one,  and  the  court  held  that  as  the  defendant  promised  to  pay  it,  that  was  conclu> 
sive  evidence  that  he  was  the  party  to  whom  it  was  addressed;  and  Parke,  B., 
said  that  the  fact  of  the  defendant's  acceptance  was  conclusive  evidence  that  he 
lived  at  that  house,  and  consequently  the  drawer  was  induced  to  look  no  further.(t ) 

The  prisoner  was  indicted  for  forging  a  warrant  for  the  payment  of  money, 
which  purported  to  be  a  check  on  Messrs.  Sparrow,  bankers,  drawn  in  the  name  of 
the  Essex  Provident  Society,  and  signed  by  the  chairman  and  three  members  of 
the  Dunmow  sub-committee  of  the  society.  The  Essex  Provident  Society  had 
yarious  branches  in  different  parts  of  the  country,  and  one  at  Dunmow.  By  the 
rules  of  the  society  all  checks  drawn  on  the  bankers  of  the  society — Messrs.  Spar- 
row— on  account  of  the  society,  were  to  be  signed  by  the  chairman  and  three 
members  of  a  sub-committee  (that  is,  a  committee  of  some  branch  of  the  society), 
and  were  then  to  be  countersigned  by  Bassenwhite,  the  clerk  of  the  society.  The 
prisoner  brought  the  check  alleged  to  be  forged,  bearing  four  signatures,  which 
purported  to  be  those  of  the  chairman  and  three  members  of  the  Dunmow  sub-com- 
mittee, to  Bassenwhite,  and  he,  supposing  the  signatures  to  be  genuine,  counter- 
signed the  check  in  the  usual  manner.  The  four  signatures  were  forgeries.  The 
cashier  of  Messrs.  Sparrow  knew  nothing  of  the  four  signatures,  or  of  the  persons 
whose  signatures  they  purported  to  be,  and  he  said  that  the  bankers  did  not  know 
who  the  members  of  the  sub-committee  were,  but  relied  on  the  signature  of  Bassen- 
white as  authenticating  the  check.  He  added  that  a  check  signed  by  the  members 
of  the  committee,  but  not  countersigned  by  the  clerk,  would  not  be  paid.  It  was 
objected  that  there  was  no  complete  instrument  forged.  Without  *the  name  ri^rjKn 
of  Bassenwhite  the  instrument  was  not  complete.  It  was  answered  that  it  ^ 
was  a  complete  order  without  Bassenwhite's  signature,  which  was  no  part  of  the 
instrument,  but  merely  a  guarantee  that  the  other  signatures  were  genuine ;  and 
Lord  Denman,  O.  J.,  was  clearly  of  opinion  that  there  was  nothing  in  the  objeo- 
tion-O*) 

An  indictment  charged  the  uttering  of  the  following  forged  document,  described 
as  ai  warrant  for  the  payment  of  money  in  one  count,  and  as  an  order  for  the  pay- 
ment of  money  in  another. 

{d)  Beg.  V.  Smith,  2  M.  G.  0.  R.  295.  (e)  Supra, 

If)  Reg.  r.  Curry,  2  M.  C.  C.  R.  218.  {jf)  Supra, 

!h)  Supra, 
i)  Peto  V.  Reynolds,  9  Ezch.  R.  410.  When  this  case  was  in  error,  11  Exch.  R.  418, 
the  court  avoided  expressing  any  opinion  on  this  qnestion.  And  in  Fielder  v.  Marshall, 
9  C.  B.  N.  S.  606  (99  E.  G.  L.  R.),  a  similar  coarse  was  adopted.  The  latter  case  shows 
that  sometimes  an  instrument  of  this  kind  may  be  a  promissory  note,  and  therefore  in  any 
case  of  doubt  the  indictment  should  contain  counts  for  forging,  &c.,  a  promissory  note. 
(/)  Beg.  V,  Lee,  3  Cox  C.  0.  80. 
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•  *^  Leeds,  Bradford,  and  Halifax  Junction  Railway  Company's  Offices,  Great 
Northern  Station,  Bradford,  9th  June,  1856. 
"No.  338.  £13  lU,7d, 

"  The  Leeds  Banking  Company,  Leeds. 

"  Pay  to  Thomas  Thompson  Cunliffe  Lister  or  order  thirteen 
pounds  eleven  shillings  and  sevenpenoe,  which  charge  to  the  Com- 
pany's revenue  account. 

"Martin  Cawood, 

"  Secretary." 


on  demand 


L.  B. 
&  H. 


One  penny. 


"  The  shareholder's  name  must  he  endorsed  at  the  back  of  the  check." 

(Indorsement)  "  T.  T.  Cunliffe  Lister." 

The  prisoner  was  in  the  employment  of  the  said  railway  company,  and  it  was  tbe 
duty  of  him  and  a  fellow  clerk  to  fill  up  the  dividend  warrants  payable  to  the  pro- 
prietors, and  to  place  the  stamps  on  them,  and  put  the  initials  of  the  company  on 
the  stamp,  and  to  take  them  to  the  secretary  of  the  company  to  sign,  and  after- 
wards to  post  them.  The  instrument  in  question  was  regularly  and  in  the  coarse  of 
their  duty  made  out  by  the  prisoner  and  his  fellow-clerk,  and  was  properly  stamped 
and  initialed  by  them,  and  was  afterwards  duly  signed  by  the  secretary.  The 
indorsement  of  T.  T.  Cunliffe  Lister  was  af^€rward.s  forged,  and  the  prisoner  uttered 
tbe  document  with  the  forged  indorsement  on  it.  The  bankers  would  not  have  paid 
the  money  mentioned  in  the  order,  even  to  the  proprietor  himself,  without  his 
indorsement ;  and,  upon  a  case  reserved,  it  was  held  that,  as  there  appeared  to  have 
been  no  authority  to  pay  the  money  mentioned  in  the  document  without  the  indorse- 
ment of  the  proprietor,  that  indorsement  might  be  considered  as  necessary  to  make 
the  instrument  a  perfect  order  or  warrant  authorizing  or  requiring  the  payment. 
Whether  the  document  be  r^arded  as  the  warrant  or  order  of  the  company  upon 
their  bankers,  or  as  the  warrant  or  order  of  the  proprietor  to  the  bankers  to  pay  out 
of  the  company's  fands  (made  subject  to  his  order  to  the  amount  specified  in  the 
instrument),  it  still  was  imperfect  without  the  proprietor  s  indorsement,  and  con- 
*7R0l  ^^^^^  neither  an  authority  or  request  to  pay  without  such  indorsement 
^  And  therefore  the  forging  of  the  ^signature  of  the  proprietor  amounted  to 
a  forgery  of  the  entire  document. (^) 

The  prisoner  was  indicted  for  forging  and  uttering  an  order  and  warrant  for  the 
payment  of  money.  J.  W.  Caley  was  one  of  the  overseers  of  New  Windsor ;  tbe  pri- 
soner was  assistant  overseer ;  and  there  were  three  churchwardens  and  four  overseers 
in  the  parish.  The  practice  was  for  a  majority  of  the  parish  officers  to  draw  checks 
on  the  treasurer  of  the  Union  which  he  paid.  On  the  26th  of  February  the  pri- 
soner had  brought  him  a  check  drawn  in  favor  of  J.  Seeker  for  £1  3^.  Qd.  This 
check  was  then  signed  by  Mr.  Caley  only.  On  the  same  day  the  prisoner  paid  the 
managing  clerk  of  Mr.  Seeker  £1  3s.  6^.  in  cash,  which  was  the  amount  then  due 
to  him  from  the  parish  officers ;  when  the  check  was  cashed  at  the  counting-house 
of  the  treasurer,  it  was  for  £3  3s.  6^/. ;  but  there  was  no  evidence  to  show  who  pre- 
sented it.     At  the  time  it  was  cashed  it  was  as  follows : — 

«  Windsor  Union,  26th  February,  1848. 
"  Parish  of  Windsor  with  Dedworth. 
"  To  John  Deacon,  Esq.,  Treasurer  of  the  above  Union. 

'*  Pay  John  Seeker,  Esq.,  or  bearer,  the  sum  of  three  pounds  three  shillings  and 
sixpence. 

'*  John  Clode,  Jun.,  Churchwarden. 
"  J.  W.  Calby,         ) 
"  J.  F.  Lawrence,    v     Overseers. 
"  Georqe  Jenneb,   ) 
"  Geo&qe  Turpin,  Assistant  Ov««eer. 
"  N.  B.  Unless  this  check  is  signed  by  a  majority  of  the  parish  offioereitwill  not 
be  cashed.'' 

{k)  Reg.  e.  Autej,  D.  &  B.  294. 
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There  was  do  evidenee  to  show  in  what  state  the  check  was  at  the  time  when  it  was 
signed  hy  any  of  the  officers  except  Caley.  It  was  objected  that  if  the  check  was 
altered  after  Caley  had  signed,  and  before  any  of  the  others  signed,  it  was  not  a 
forgery,  as  it  was  an  incomplete  instrument  till  it  was  signed  by  a  majority  of  the 
officers.  Piatt,  B. :  "  Until  the  signatures  of  a  majority  of  the  parish  officers  were 
attached  to  this  check  it  was  an  incomplete  instrument,  and  was  neither  an  order  on 
the  treasurer  for  the  payment  of  the  money,  nor  a  warrant  to  him  to  pay  money; 
and  the  altering  it  when  incomplete  is,  therefore,  no  forgery." (/) 

It  is  also  laid  down  as  clear,  that  it  is  no  objection  to  the  charge  *of  r^tcir^-t 
forgery  that  the  instrument  is  not  available,  by  reason  of  some  collateral  ^ 
objection  not  appearing  upon  the  face  of  it.(m)  So  that,  where  a  prisoner  was 
indicted  for  forging  an  order  for  the  payment  of  prize-money,  and  it  appeared  that 
the  party  whose  name  was  forged  was  a  discharged  seaman,  and  was,  at  the  time 
the  order  bore  date,  within  seven  miles  of  the  port  where  his  wages  were  payable ; 
under  which  circumstances  his  genuine  order  would  not  have  been  valid  by  the 
provisions  of  the  32  Geo.  3,  c.  34,  s.  2,  unless  made  in  the  manner  therein  pre- 
scribed; the  offence  was  holden  to  be  forgery,  the  order  itself  purporting,  on  the 
face  of  it,  to  be  made  at  another  place  beyond  the  limited  di8tance.(7i) 

So  it  is  no  defence  to  an  indictment  for  forging  and  uttering  an  order  of  a  board 
of  guardians  of  a  poor  law  union,  to  show  that  the  person  who  signed  the  order  as 
presiding  chairman  was  not  in  fact  chairman  on  the  day  he  signed  the  order.  The 
indictment  against  the  prisoner  was  for  forging  and  uttering  the  following  order: — 

"No. 

"  Aylsham  Union,  the  14th  day  of  Nov.,  1837. 
"To  John  Ringer,  Esq.,  Treasurer. 

"  Pay  to  B.  P.  Drouet,  or  bearer,  the  sum  of  £149  10«.  lOd. 

"  John  W arnes,  Presiding  Chairman. 
"John  Rump,   )  ^      ,. 
«  John  Ceoss,   |  G"*'*'"'"^- 

"Henry  Pike, 
"  Clerk  to  the  Board  of  Guardians 
of  the  said  Union." 

The  signatures  of  Warnes  and  Rump  were  proved  to  have  been  written  by  them 
at  a  meeting  of  the  guardians  of  the  union,  but  it  was  not  proved  that  Warnes  was 
the  presiding  chairman  when  he  signed  the  order.  The  signature  of  John  Cross 
was  proved  to  be  forged.  Upon  a  case  reserved,  it  was  contended  that  though  the 
instrument  purported  to  be  signed  by  the  presiding  chairman,  and  so  was  on  the 
face  of  it  valid,  yet  it  might  be  shown  on  the  part  of  the  prisoner  t^at  in  fact  the 
person  signing  and  describing  himself  as  presiding  chairman  did  not  fill  that  char- 
acter, and  that  the  instrument  would  then  be  equally  invalid,  as  if  the  deficiency 
had  been  on  the  face  of  the  instrument;  but  the  judges  were  unanimously  of 
opinion  that  there  was  nothing  in  the  objection. (o) 

(I)  Reg.  V.  Turpin,  2  G.  &  K.  820  (61  E.  C.  L.  R.).  This  decision  seems  very  question- 
able. Rex  V.  Bingley,  R.  k  R.  446 ;  Rex  v.  Eirkwood,  R.  k  M.  G.  G.  R.  304,  and  Rex  v, 
I^de,  Ibid.  307,  1  vol.  p.  61,  sh^w  that  if  several  make  distinct  parts  of  a  forged  instru- 
ment, each  is  a  principal,  though  it  is  finished  by  one  alone  in  the  absence  of  the  others. 
It  is  plain,  therefore  that  a  party  may  be  guilty  of  forging  an  instrument,  though  at  the 
time  he  executes  part  of  it,  such  instrument  is  in  an  incomplete  state.  If,  therefore,  a 
person  alters  an  incomplete  instrument,  with  intent  that  it  shall  afterwards  be  completed, 
and  it  is  afterwards  completed,  it  should  seem  that  he  is  then  guilty  of  forging  such  in- 
strnment,  especially  where  the  only  false  part  is  that  executed  by  himself.  In  this  case 
also  the  prisoner  appears  to  have  signed  the  check  last,  and  until  he  signed  there  was  not 
a  majority  of  the  officers,  who  had  signed ;  the  forged  instrument,  therefore,  was  com- 
pleted by  the  prisoner  himself.  Again,  the  prisoner  must  have  uttered  the  check  to  some 
one,  and  to  whom  is  immaterial,  if  it  was  then  in  its  altered  state,  and  of  that  no  ques- 
tion seems  to  have  been  made,  and  therefore  he  ought  to  have  been  convicted  of  utter- 
ing.  See  Reg.  v.  Gooke,  8  G.  &  P.  582  (34  E.  G.  L.  R.) ;  on^,  p.  717. 

(m)  2  East  P.  G.  c.  19,  s.  45,  p.  956. 

(n)  Mcintosh's  case,  2  East  P.  G.  c.  19,  s.  39,  p.  942  ,*  2  Leach  883. 

{o)  Reg.  V.  Pike,  2  Moo.  G.  G.  R.  70.    Per  Lord  Abinger,  G.  B.,  "  It  does  not  lie  in  the 
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But  the  offence  will  not  be  forgery  where  the  false  instrament  does  not  eany  on 
the  face  of  it  the  semblance  of  that  for  which  it  is  oonnterfeitedj  or  where  it  is 
ill^al  in  its  very  fTame.(  p) 

In  a  case  where  the  instrament  charged  to  be  foiled  was  an  order  in  the  name 
of  a  creditor  to  a  gaoler,  for  the  discharge  of  a  debtor  who  was  in  prison  under  an 
attachment  for  a  contempt,  it  was  objected  that  such  instrument  was  a  mere  nollitj 
in  itself,  even  if  genuine ;  but  it  became  unnecessary  to  decide  upon  the  objection.( j) 
mtjao-i  *Where  the  false  instrument  was  in  the  following  form,  without  any  sig- 
J   nature: — 

"  No.  F.  946. 
"  I  promise  to  pay  John  Wilson,  Esq.,  or  bearer,  Ten  Pounds. 

"  London,  March  4,  1776. 
£  Ten.  "  For  Self  and  Company,  of  my 

Bknk  in  Ei^land. 
"Entered,  John  Jones," 

and  it  was  laid  in  one  set  of  counts  as  a  paper  writing,  purporting  to  be  a  hank 
note ;  and  in  another  as  purporting  to  be  a  promissory  note,  for  the  payment  of 
money ;  it  was  holden  that  the  prisoner  was  entitled  to  an  acquittal,  though  it  was 
specially  found  by  the  jury  that  the  prisoner  averred  that  the  instrument  was  a  good 
bank  note,  and  uttered  and  published  it  as  a  good  bank  note.  The  court  said  that 
the  representation  of  the  prisoner  could  not  alter  the  purport  of  the  instrument, 
which  was  what  appeared  upon  the  face  of  the  instrament  itself;  and  that,  although 
such  false  representations  might  make  the  party  guilty  of  a  fVaud  or  cheat,  thej 
could  not  make  him  guilty  of  a  felony. Cr) 

In  a  case  where  a  bill  of  exchange  was  directed  to  "  John  Ring"  and  the  accept- 
ance was  by  "John  King;"  and  the  indictment  stated  that  the  bill  purported  to 
be  directed  to  John  King  by  the  name  of  John  Ring^  and  that  the  prisoner  forged 
the  acceptance  in  the  name  of  John  King;  judgment  was  arrested,  because  Ring 
could  not  purport  to  be  King,{8) 

Forging  or  uttering  a  note  which,  for  want  of  a  signature,  is  incomplete,  was 
holden  not  to  be  an  offence  within  the  statute,  by  which  forgery  of  notes  was  suh- 
jected  to  capital  punishment.  The  prisoner  was  convicted  of  the  offence  of  utte^ 
ing  a  forged  promissory  note  for  the  payment  of  £40,  with  intent,  &c.  The  note 
in  question  had  been  originally  issued  by  the  Bedford  bank  as  a  one  pound  note, 
and  was  then  as  follows  :— 

"  No.  16209.  Bedford  Bank,  £1. 

^^  I  promise  to  pay  thie  bearer  One  Pound  on  demand  here  or  at  Sir  Charles 
Price,  Bart.,  &  Co.,  Bankers,  London. 

"  Value  received. 
"Bedford,  the  17th  day  of  October,  1817. 

"  For  Barnard,  Barnard,  and  Green. 

"Thomas  Barnard." 

The  note  was  aflerwards  altered  by  cutting  out  or  obliterating  the  word  one  and 
pasting  in  or  inserting  in  the  place  of  it  the  word  foity,  and  by  cutting  off  the  Isfit 
line  which  contained  the  signature,  auid  by  some  other  smaller  alterations.  The 
note  then  was  as  follows : — 

prisoner's  mouth  to  set  up  that  Warnes  was  not  in  fact  chairman.  By  uttering  the  bill 
he  represents  the  whole  as  true.'' 

(p)  Ante,  p.  748. 

i^q)  Fawcett's  case,  2  East  P.  C.  c.  19,  s.  7,  p.  862,  and  s.  45,  p.  962.  where  the  learned 
writer  says  that  it  does  not  appear  whether  the  judges  decided  the  case  on  that  ground ; 
as,  at  any  rate,  the  indictment  was  holden  good  as  a  cheat.  And  see  Gibhs's  ca^e,  1  East 
R.  173 ;  2  East  P.  C.  c.  19,  s.  7,  b.  864. 

(r)  Jones's  case,  Doug.  300 ;  1  Leach  204 ;  2  East  P.  0.  c.  19,  s.  11,  p.  883,  and  8.  45,  p. 
952.  Upon  this  case,  Mansfield,  C.  J.,  in  the  case  of  Rex  v,  OoUicott,  4  Taunt.  303,  ob- 
served, "  Jones's  crime  was  that  of  telling  a  falsehood." 

{$)  Reading's  case,  2  Leach  590 ;  2  East  P.  C.  c.  19,  s.  45,  p.  952,  and  s.  56,  p.  981. 
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*'<  No.  16209.  Bedford  Bank. 

''I  promsae  to  pay  the  bearer  Forty  Pounds  on  demand  here  or 
at  Sir  Charles  Price,  Bart.,  and  Co.,  Bankers,  London. 

"  Value  received. 
<<  Bedford,  the  17th  day  of  October,  1817. 

^'  For  Babnard,  Babnabd,  and  Gbeen.'^ 

And  in  this  form  it  was  uttered  by  the  prisoner,  as  a  note  for  forty  pounds,  and  the 
prosecutor  gave  him  forty  pounds  in  change  for  it.  Objection  was  taken  on  behalf 
of  the  prisoner,  that  this  note  as  uttered  by  him  was  incomplete,  and  was  not,  nor 
did  it  purport  to  be,  a  promissory  note,  for  want  oF  the  signature ;  and  that,  there- 
fore, it  was  not  the  subject  of  forgery  within  the  statute ;  and,  on  a  case  reserved, 
the  judges  were  unanimously  of  opinion  that  the  objection  was  fatal,  and  the  con- 
viction wrong.  (0 

Where  the  prisoner  had  been  convicted  of  a  misdemeanor,  as  for  an  offence  at 
common  law,  for  disposing  of,  &c.,  an  instrument  in  the  form  of  a  promissory  note, 
the  count  upon  which  the  prisoner  was  found  guilty  charged  in  substance  as  follows; 
namely,  that  the  prisoner  unlawfully  and  fraudulently  did  dispose  of  and  put  away 
to  one  J.  H.  a  certain  forged  promiasojy  uqU,  which  was  as  follows : — 


No.  6414. 


Blackburn 
Bank. 


30  ShUlings. 


I  promise  to  take  this  as  thirty  shillings  on  demand,  in  part  for  a  two  pound  note 
value  received. 
Entd.  J.  C. 

Blackburn,  Sept.  18, 1821.     No.  6414. 
For  Cunliffe,  Brooks,  &  Co. 


30  ShiUings. 


R.  CunliflFe. 


with  intent,  &c.  It  was  objected  that  this  instrument  could  not  in  any  legal  sense 
be  denominated  a  promissory  note,  as  charged  in  the  indictment  \  and  the  learned 
judge  reserved  the  point,  it  appearing  also  to  him  that  there  was  great  doubt  whether 
the  genuine  instrument  or  writing,  supposed  to  be  forged  and  uttered,  had  any  legal 
validity;  and  whether  it  was  not  a  mere  nullity,  for  the  forgery  of  which  no 
indictment  could  be  sustained )  and  the  judges  decided  that  judgment  should  be 
arrested,  (u) 

So  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill  of  exchange 
in  the  following  form  : — 

.    "Nov.  10,  1840. 
"  Please  to  pay  to  your  order  the  sum  of  forty-seven  pounds  for  value  received. 

"J.  Bishop. 
"To  Mr.  G.  Peckfobd, 
"  Yeovil." 

♦"Accepted  O.  Peckford,"  and  indorsed  "J.  Bishop;"  it  was  objected  that  r^i^gi 
this  was  not  a  bill  of  exchange ;  it  was  nothing  more  than  a  request  to  a  *- 
man  to  pay  himself,  and  the  acceptance  of  such  a  document  laid  the  acceptor  under 
no  obligation  to  a  third  party;  Erskine,  J.,  said  he  would  reserve  the  point,  and  the 
prisoner  was  convicted,  but  the  learned  judge  afterwards  thought  the  objection  so 
clearly  good  that  he  recommended  a  pardon  for  the  offence.(v) 

Where  the  indictment  was  for  uttering,  as  true,  a  forged  acceptance  of  a  bill  of 

(t)  Reg.  V.  Pateman,  R.  ^  R  455. 

(tf)  Rex  V.  Barke,  R.  k  R.  496.  It  may  be  obserred  of  the  instrament  stated  in  the  in- 
dictment that  it  was  not  payable  to  the  bearer  on  demand ;  that  it  was  not  payable  in 
money  ;  that  the  maker  only  promised  to  take  it  in  payment ;  and  that  the  requisitions  of 
the  17  Geo.  3,  c.  30,  were  not  complied  with. 

(v)  Reg.  V.  Bartlett,  2  M.  &  Rob.  362. 
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exchange,  and  it  appeared  that  the  bill  in  question  was  absolutely  void  by  the  pro- 
visions of  a  statute  at  that  time  in  force,  it  was  holden  that  a  conviction  could  Dot 
be  supported.     The  bill  of  exchange  was  of  the  following  tenor : — 

"  Sir,  ''  Navy  Office,  2 1st  December,  1786. 

^^  Seven  days  after  date,  please  to  pay  to  Mr.  John  Moffatt,  or  his  order,  the  sum 
of  three  pounds  three  shillings,  and  place  the  same  to  the  account  of 

"  Walter  Sterling." 
"To  George  Peters,  Esq., 
"Bank  of  England." 

"Acceptecf,  G.  Peters." 

And  the  question  was,  whether,  supposing  this  bill  of  exchange  to  be  void  by  the 
provisions  of  the  17  G*o.  3,  c.  30,  s.  1,  not  being  drawn  according  to  the  form 
therein  prescribed  (as  it  neither  specified  t?ie  place  of  abode  of  the  payee^  nor  was 
attested  by  any  subscribing  ict'tnrss,  though  for  less  than  £5),  the  forging  of  it  could 
be  considered  as  a  capital  offence  within  the  2  Geo.  2,  o.  25,  and  7  Geo.  2,  c.  22,  op 
which  the  indictment  proceeded.  All  the  judges  were  of  opinion  that  the  conviction 
was  wrong ;  on  the  ground  that,  if  the  bill  in  question  had  been  a  genuine  instru- 
ment, it  would  have  been  absolutely  void,  and  nothing  could  have  made  it  good: 
and  that,  by  the  17  Geo.  3,  c.  30,  such  an  instrument  was  no  bill,  and  had  not  the 
appearance  or  semblance  of  one.(ir) 

The  prisoner  was  convicted  upon  an  indictment  for  forging  and  uttering  a  will  of 
land  of  one  John  Skidmore,  deceased,  attested  by  only  two  witnesses;  and,  as  it 
did  not  appear  in  evidence  what  estate  the  supposed  testator  had  in  the  land  so 
devised,  or  of  what  nature  it  was,  so  that  it  might  be  presumed  to  be  freehold,  aad 
therefore,  the  will  void  and  of  none  effect,  by  the  express  enactment  of  the  statute 
of  fraud8,(x)  for  want  of  the  attestation  of  three  witnesses,  the  judges  held  the 
c  >nviction  wrong ;  on  the  ground  that,  as  it  was  not  shown  to  be  a  chattel  interest, 
it  was  to  be  presumed  to  be  freehold. (y) 

So  it  has  oeen  held,  upon  a  case  reserved,  that  an  order  for  relief  of  discharged 
prisoners  from  a  County  gaol  under  the  5  Geo.  4,  c.  85,  being  in  many  instances 
ungrammatical  and  at  variance  with  the  Act,  will  not  support  an  indictment  for 
forgery.(2;)       ' 

Upon  an  indictment  for  uttering  an  order  for  the  payment  of  money  with  iuteot 
♦♦Zfi'^l  ^  defraud  Blake  in  one  count,  and  Woodman  *in  another,  it  appeared  that 
^  the  prisoner  applied  to  Blake,  the  relieving  officer  of  the  Berkhampstead 
Union,  for  payment  of  money  under  the  instrument  described  in  the  indict lueut, 
and  represented  herself  as  the  wife  of  William  Henry  therein  mentioned,  and  stated 
as  a  reason  for  his  not  presenting  it  personally,  that  he  was  sick.  Blake  stated  that, 
except  as  relieving  officer,  he  was  not  an  overseer  of  Berkhamstead,  but  that  he  wa£ 
authorized  by  Woodman,  the  overseer,  to  pay  money  to  persons  producing  prisoners* 
passes  under  the  5  Geo.  4,  c.  85.  The  instrument  in  question,  after  reciting  the 
provision  in  the  5  Greo.  4,  c.  85,  as  to  discharged  prisoners  being  entitled  to  a 
certain  allowance  from  the  overseers  of  the  poor  of  any  place  through  which  they 
might  pass  to  the  places  of  their  settlement,  proceeded,  "  And  whereas  WilliaDi 
Henry,  his  wife,  and  eight  children,  corresponding  in  appearance  and  account  he 
gives  of  himself  to  the  description  after  mentioned,  has  come  before  ub,  two  of  the 
visiting  justices  of  the  House  of  Correction  at  Sandwich,  and  is  deemed  by  us  to  be 
a  fit  object  to  receive  the  regulated  allowances  under  the  said  Act;  this  is  to  certiify 
the  same,  and  to  require  the  overseers  of  the  poor  of  the  places  mentioned  in  the 
route,  to  issue  to  the  discharged  prisoner  the  allowance  specified  in  the  said  route, 
as  required  by  the  said  Act :  provided  that  the  discharged  prisoner  produces  the 
said  route  himself,  and  that  the  description  corresponds  with  his  appearance  and 
agrees  with  the  account  he  gives  of  himself  and  the  number  of  children  he  has  with 
him.     Given  under  our  hands  and  seals  this  20th  day  of  November,  1843.*'    The 

{w)  Moffatt's  case,  1  Leach  431 ;  2  East  P.  C.  c.  19,  s.  45,  p.  954. 

(x)  29  Car.  2,  c.  3,  s.  6. 

(y)  Wall's  case,  2  East  P.  0.  c.  19,  s.  45,  p.  953,  954. 

[z)  Rex  v«  Donnelly,  R.  k  M.  C.  C.  R.  438. 
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instrameDt  contained  the  "  Koate  for  William  Henry,  his  wife  and  eight  children, 
from  Sandwich,  in  the  County  of  Kent,  to  Kenilwoith,  in  the  County  of  Warwick,'* 
which  specified  '^  the  names  q£  the  places  through  which  the  discharged  prisoner  is 
to  travel "  (amongst  which  Berkhamstead  was  not  included),  the  rate  per  mile,  the 
sum  paid  hy  the  overseer,  &c.  The  instrument  also  contained  ^'  directions  for  filling 
up  the  passes,"  and  ^'  description  of  the  discharged  prisoner/'  The  seals  to  it  were 
small  pieces  of  paper  affixed  to  it  by  wafers.  Upon  a  case  reserved  afler  conviction, 
it  was  objected,  1.  That  this  instrument  was  not  a  warrant.  The  statute,  sec.  23, 
required  it  to  be  sealed  with  the  county  seal,  or  with  a  seal  to  be  specially  provided 
for  that  purpose — in  this  case  the  seals  were  common  paper  seals  without  any  im- 
pression. The  forgery,  therefore,  was  incomplete.  The  overseer  could  not  be  de- 
ceived by  it,  nor  would  he,  if  he  had  paid  the  money  under  it,  have  been  entitled 
to  recover  that  money  again.  2.  The  justices,  who  purport  to  have  signed  this  pass, 
are  only  described  as  visiting  j  ostices  of  the  House  of  Correction  at  Sandwich,  not 
saying  in  what  part  of  the  United  Kingdom  Sandwich  is,  and  the  statute  only 
relates  to  prisons  in  £ngland  and  Wales.  3.  There  is  a  proviso  in  the  pass,  ^'  that 
the  discharged  prisoner  produces  the  said  route  himself."  The  presentment  here 
was  by  the  woman,  and  therefore  void.  4.  The  statute  says  that  the  overseer  shall 
pay  t^e  discharged  prisoner,  and  take  a  receipt  from  such  prisoner.  This,  there- 
fore, was  clearly  a  conditional  order.  5.  This  is  not  an  order  for  the  payment  of 
UK)Bey.  The  statute  speaks  of  it  all  through  as  a  pass.  When  a  statute  designates 
an  instrument  by  "^a  particular  name,  it  must  be  described  by  that  name :  r]|cfj£>z* 
and  it  is  not  true,  because  a  document  contains  one  little  ingredient  of  a  ^ 
particular  nature,  that  therefore  the  instrument  itself  should  be  so  designated. 
JLastly,  if  Blake  had  been  a  servant  of  Woodman's,  an  uttering  to  him  might  have 
been  deemed  an  uttering  to  his  master,  but  he  holds  a  distinct  office  under  the 
Board  of  Guardians.  But  the  judges  were  unanimously  of  opinion  that  the  con- 
viction wafi  right,  (a) 

The  prisoner  was  charged  in  some  counts  with  forging,  in  others  with  uttering 
the  following  document,  with  intent  to  defraud  the  Great  Western  Railroad  Com- 
pany^— 

jj  "  Great  Western  Railway. 

B 
"  Sir,   Please  to  pass   the   og  ^  bearer  to    Oxford     and    back     on    business 

of  the    Oxford  and   Rugby  ^^  Railway, 

^  "  Yours,  &c., 

«  Novr.  8,  1848.  h?  "  Geo.  Wm.  Caerington." 

It  appeared  that  the  prisoner  went  to  the  Abingdon  Station  by  the  Great  Western 
Railway,  and  being  asked  for  his  ticket,  presented  the  document  in  question ;  and 
on  being  asked  who  John  Palmer  was,  he  replied,  "  Your  deputy  superintendent  at 
Paddington  ;"  he  also  stated  that  he  was  sent  with  a  letter  to  Mr.  Morrell,  of  Ox- 
ford, on  business  of  the  Rugby  Railroad,  which  was  iabe.  Passes  of  this  kind 
were  granted  by  the  deputy  superintendent  at  Paddington  to  allow  persons  to  pass 
on  the  railway  free  of  charge,  but  this  was  a  forgery.  The  jury  having  acquitted 
of  the  forgery,  but.  convicted  of  the  uttering,  it  was  submitted,  in  arrest  of  judg- 
ment, that,  as  the  forgery  of  such  a  document  was  only  a  forgery  at  common  law, 
the  uttering  of  suck  a  forged  instrument  was  not  an  offence.  Cresswell,  J. :  "  I  have 
not  found  any  case,  in  which  an  indictment  for  uttering  a  forged  instrument  at 
common  law  has  he&a  maintained,  unless  some  fraud  was  actually  perpetrated  by  it, 
which  is  not  the  charge  in  this  indictment :  and  Patteson,  J.,  is  not  aware  of  any 
case  on  the  subject.  That  the  forgery  of  this  instrument  was  a  forgery  at  common 
law  there  is  no  doubt,  but  my  opinion  is  that  the  charge  of  uttering  cannot  be  sus- 
tained, and  the  judgment  must  be  arrested. "(6) 

But  this  case  has  been  since  overruled.  The  prisoner  was  indicted  for  a  forgery 
at  common  law  of  a  consent  of  R.  Soden  to  act  as  next  friend  to  certain  infants  in  a 
chancery  suit,  and  a  second  count  charged  him  with  uttering  the  forged  consent, 
which  was  as  follows : — 

(a)  Reg  V.  M'Connell,  2  M.  0.  C.  R.  298;  1  0.  &  K.  371  (47  E  0.  L.  R.). 
(6)  Reg.  V.  Boult,  2  C   &  K.  604  (61  E.  C.  L.  U  ). 
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"  In  Chancery. 

'<  Miles  against  Miles. 
"  I  hereby  oonsent  to  be  next  friend  to  the  infants,  for  the  parposes  of  this 
suit. 

'^Richard  Sodbn." 

It  was  contended,  on  the  authority  of  the  preceding  case,  that  the  second  couDt 
*7fi71  ^^*"¥^  °^  offence;  but  Erie,  J.,  left  the  case  to  the  *jury,  who  found  the 
^  prisoner  guilty  on  both  counts ;  and,  on  a  case  reserved,  the  conviction  was 
held  right  on  the  first  count,  but  no  opinion  expressed  on  the  second. (c)  And 
where  the  prisoner  was  convicted  of  uttering  a  certificate  from  a  clergyman  that 
the  prisoner  had  conducted  a  school  with  ability  and  success,  and  both  the  pre- 
ceding cases  were  cited,  the  court  expressly  overruled  Reg,  v.  Botdt,  and  held  that 
it  is  a  common  law  offence  to  utter  a  ibrged  instrument,  the  forgery  of  which  is  an 
offence  at  common  law.(6?) 

Sec.  IL — Of  the  Written  Instruments  in.  respect  of  which  Forgery  may  he  Com- 

mitted. 

We  may  now  proceed  to  consider  the  written  instmments  in  respeet  of  which 
forgery  may  be  committed. 

It  is  clearly  agreed  that,  at  common  law,  the  counterfeiting  of  a  matter  of  record 
is  forgery ;  for,  since  the  law  gives  the  highest  credit  to  all  records,  it  cannot  but  be 
of  the  utmost  ill  consequence  to  the  public  to  have  them  either  forged  or  falsified.(«) 
Also,  it  is  agreed  to  be  forgery  to  counterfeit  any  authentic  matter  of  a  public 
nature ;  as  a  privy  seal,(/)  or  a  licence  from  the  barons  of  the  exchequer  to  com- 
pound a  debt,(^)  or  a  certificate  of  holy  orderB,(A)  or  a  protection  from  a  parliament 
man.(i)  It  is  also  unquestionable  that  a  man  may  be,  in  like  manner,  guilty  of 
forgery  at  common  law,  by  forging  a  deed;(y)  and,  therefore,  it  seems  that  one 
may  be  equally  guilty  by  forging  a  will,  which  cannot  be  thought  to  be  of  leas  con- 
sequence than  a  deed.(A;)  There  seem  to  be  some  strong  opinions  in  the  boob 
that  the  counterfeiting  of  any  writings  of  an  inferior  nature  to  those  above- 
mentioned  is  not  forgery  at  the  common  law.(/)  And  it  has  been  holden,  that 
the  forging  of  another's  hand,  and  thereby  receiving  rent  due  to  him  from  bis 
tenants,  is  not  punishable  at  all.(m)  But  Hawkins  remarks,  that  it  cannot  surely 
be  proved  by  any  good  authorities,  that  such  base  crimes  are  wholly  disregarded  by 
the  common  law,  as  not  deserving  a  public  prosecution  \  and  that  the  opinion  of 
their  being  punishable  by  no  law  seems  not  to  be  maintainable,  since  many  of  them 
are  most  certainly  punishable  by  force  of  the  33  Hen.  8,  c.  1  ;  and  that  it  cannot 
be  a  convincing  argument  that  they  are  not  punishable  by  the  common  law,  becaose 
they  are  of  a  private  nature,  as  much  as  other  writings  concerning  other  mattert; 
no  one  being  ready  to  affirm  that  the  making  of  a  false  deed  concerning  a  private 
inHC'Qry  matter  is  not  punishable  at  common  law.  He  further  says  that,  perhaps  it 
^  may  be  reasonable  to  make  this  distinction  between  the  counterfeiting  of 
such  writings,  the  forgery  whereof,  as  in  the  above  cases,  is  properly  punishable  as 
forgery,  and  the  counterfeiting  of  other  writings  of  an  inferior  nature:  that  the 
former  is  in  itself  criminal,  whether  any  third  person  be  actually  injured  thereby  or 
not;  but  that  the  latter  is  no  crime,  unless  some  one  received  a  prejudice  from  it.(tt) 

(c)  Reg.  V.  Smythies,  1  Den.  C.  C.  498  j  2  0.  &  K.  879  (61  E  G.  L.  R). 

\d)  Reg.  0.  Sbarman,  Dears.  C.  C.  285,  j»o«r,  p.  773.  In  Reg.  v.  Withers,  4  Cox  C.  C.  17, 
the  prisoner  was  charged  with  uttering  a  forged  warranty  of  a  horse,  and  Rolfe,  B., 
seemed  unwilling  to  act  on  Reg.  v.  Boult,  but  the  case  failed  on  the  evidence. 

(e)  1  Roll.  Ab.  65,  76  ;  Yelv.  146  ;  Cro.  Eliz.  178;  8  Mod.  66. 
(/)  1  Roll.  Ab.  68,  pi.  33,  Cro.  Car.  326;  1  Jones  325. 

\g)  1  Roll.  Ab.  65,  pi.  5  ;  2  Buls.  137.  (A)  1  Lev.  138. 

(f)  1  Sid.  142. 

\j )  1  Roll.  Ab.  66 ;  T.  Raym.  81 ;  Ow.  47  ;  1  Sid.  278  ;  3  Leon.  170. 
(*)  Moor.  760 ;  Noy  101 ;  Dy.  302  ;  1  Hawk.  P.  C.  c.  70,  s.  10. 

(/)  1  Roll.  431  ;  1  Sid.  16,  155,  451  ;  1  Roll.  Ab.  66;  Winch  40,  90 ;  I  Leon.  101 ;  3  Leon. 
231  ;  Cro.  Eliz.  296,  853  ;  3  Buls.  265. 

(to)  Cro.  Eliz.  166  ;  Yelv.  146 ;  3  Buls.  265.      (n)  1  Hawk.  P.  C.  c.  70,  s.  11. 
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It  is  observed  as  no  matter  of  surprise  to  find  so  able  a  writer  as  Hawkins  treading 
witb  so  mucb  caution  in  a  path,  now  indeed  too  well  beaten ;  but  which,  previous  to 
the  time  of  the  revolution,  when  paper  securities  beoame  much  more  common,  had 
been  but  little  explored.(o)  But  with  respect  to  the  foregoing  distinction  which  he 
takes,  between  the  counterfeiting  of  such  writings  the  forgery  whereof  is  properly 
punishable  as  forgery,  and  the  counterfeiting  of  other  writings  of  an  inferior 
nature,  it  is  said  that,  however  plausible  this  may  be,  it  is  by  no  means  a  solution 
of  the  diffieultv  but  a  mere  conjecture,  which  leaves  the  crime  of  forgery  as  indis- 
tinct in  principle  as  before,  and  tends  to  confound  it  with  the  general  class  of 
cheats  ;(p)  and  that  it  does  not  appear  upon  full  consideration  of  the  books  to 
which  he  refers,  that  it  is  anywhere  adjudged,  or  is  even  generally  laid  down,  that 
the  counterfeit  of  writings  of  any  sort,  whereby  any  person  may. receive  a  prejudice, 
if  done  lucri  causd  or  mnh  animo,  is  not  punishable  as  forgery.(j)  It  is  also 
observed,  that  those  books  which  seem  at  first  sight  most  strongly  to  warrant  the 
notion  that  writings  of  an  inferior  nature,  such  as  letters,  are  not  the  subject  of 
forgery  at  common  law,  if  fairly  considered  and  compared,  amount  to  no  more  than 
this,  that  the  imputation  of  counterfeiting  letters  or  writings  frivolous  or  of  no 
moment^  or  from  wJumce  no  damage  could  ensue,  or  of  uncertain  signification,  is 
not  actionable ;  and  that  such  lettera  or  writings  are  incapable  from  their  substance, 
not  from  their  form,  of  supporting  a  charge  of  forgery,  the  chief  ingredients  of 
which  offence^  are  fraud  and  intention  to  deoeive.(r) 

The  points  to  which  this  discussion  relates  were  fully  considered  in  the  following 
important  case,  in  yhich  it  was  holden  that  the  oounterfeitiog  of  a  release,  or 
acquittance  for  a  sum  of  money,  though  without  seal,  was  forgery ;  and  that  it 
would  be  a  most  injurious  notion,  and  even  a  reflection  on  the  common  law,  to  sup- 
pose it  so  defective  as  not  to  provide  a  remedy  against  offences  of  this  nature. (^«) 
And  this  case  is  considered  as  having  now  settled  the  rule,  that  the  counterfeiting  of 
any  writing  with  a  fraudulent  intent,  whereby  another  may  be  prejudiced,  is  forgery 
at  common  law.(ty 

An  information  against  the  defendant  charged  that  he  being  bound  to  deliver 
315  tons  and  a  quarter  of  alum,  of  the  value  of  £1000  to  the  Duke  of  Buckingham, 
at  a  certain  day  then  past,  contriving  and  intending  the  said  Duke  of  the  said  alum 

(o)  2  East  P.  C.  c.  19,  s.  7,  p.  859. 

(p)  Ibid.  And  as  to  the  distinction  between  forgerjr  and  cheats,  see  ante,  p.  611, 
note  (q). 

{g)  2  Bast  P.  C.  c.  19,  8.  7,  p.  860.  (r)  Id.  Ibid. 

(t)  Bac.  Ab.  Forgery  (B).  (t)  2  East  P.  C.  c.  19,  s.  7,  p.  861. 

1  In  the  case  of  Ames  and  others,  2  Qreenl.  365,  it  was  said,  that  at  common  law,  forgery 
maj  be  committed  of  any  writing  which,  if  genuine,  would  operate  as  the  foundation  of 
another's  liability.  Forging  any  instrument,  which,  on  the  face  of  the  indictment,  ap- 
pears to  be  void,  if  it  were  genuine,  is  not  an  indictable  offence — as  a  writing  purporting 
to  contain  a  mere  naked  promiae  to  pay  a  sum  of  money  in  labor,  expressing  no  consider- 
ation, and  being  connected  with  no  consideration  by  averment  in  the  indictment :  People 
V.  Shall,  9  Cow.  778;  see  Butler  v.  Oomm.,  12  Serg.  &  R.  237.  Where  an  order  for  the 
delivery  of  goods  is  accepted  and  paid,  and  returned  to  the  drawer,  and  the  date  of  it  sub- 
sequently altered  by  him :  this  alteration  is  not  forgery  at  common  law,  though  done 
with  a  fraudulent  intent.  To  constitute  a  forgery  in  such  case,  the  act  must  have  a 
tendency  to  effectuate  the  f^aud :  People  v.  Fitch,  1  Wend.  298.  The  fraudulent  altera- 
tion of  a  settlement  of  a  book  account  with  intent  to  defraud  A.,  by  including  thus, 
falsely,  within  the  terms  of  the  settlement,  a  claim  of  A.  against  B.,  which  accrued  after 
the  settlement  was  in  fact  made,  is  forgery:  Barnum  v.  State,  15  Ohio  717.  Falsely 
putting  a  witness's  name  to  a  bond  which  is  not  required  to  have  a  subscribing  witness, 
does  not  vitiate  the  bond,  and  is  not  forgery :  State  v.  Gherkin,  7  Ired.  206.  Falsely, 
wittingly  and  corruptly  rubbing  out,  erasing  or  obliterating  a  release  or  acquittance,  qu 
the  back  of  a  note  or  bond,  or  elsewhere,  does  not,  according  to  the  law  of  North 
Carolina,  amount  to  the  crime  of  forgery :  State  v.  Thomburg,  6  Ired.  79.  The  forged 
making  of  an  acceptance  of  a  conditional  order  for  the  delivery  of  goods,  is  forgery  at 
common  law:  Comm.  v.  Ayer,  3  Cush.  150.  A.  gave  a  receipt  to  B.  acknowledging  the 
receipt  of  money  in  part  payment,  and  such  receipt  was  subsequently  altered  so  as  to  read 
in  full  up  to  dale:  held  that  such  alteration  was  a  forgery,  as  forgery  consists  in  altering 
the  paper  in  a  material  part  to  the  injury  of  another  as  well  in  whole  as  in  part :  State  o. 
Floyd,  5  Strobh.  68. 
VOL.  II. — 38 
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*7f>Ql  ^  defraud,  and  with  a  fraudalent  inteDt  to  avoid  the  delivery  of  the  ^d 

^  alum  OD,  &c.,  upon  the  hack  of  a  certain  certificate  in  writing,  signed  by  (me 

A.  N.,  falsely  forged  and  counterfeited,  a  certain  writing  in  the  words  and  figureB 

following : — 


r  Tons  C.  ^ 
I  660     5 
"  Schedule    -l  315     5 


"  Mr.  John  Ward.     I  do  hereby  order  you  to  charge 

the  quantity  of  660  tons  and  1  quarter  of  alum,  to  m; 

>-  account,  part  of  the  quantity  here  mentioned  in  this  cer- 

tificate ;  and  out  of  the  money  arising  by  the  sale  of  the 

975  10  J  alum  in  your  hands  pay  to  Mr.  W.  Ward  and  yoaiself 
101.  for  every  ton  according  to  agreement;  and  for  your  so  doing  this  shall  be  your 
discharge. — Buckingham. — April  30th,  1706."  And  it  charged  in  a  second  coimt, 
that  he  published  the  same  forged  writing,  knowing  it  to  be  forged,  &c.  The 
defendant  having  been  convicted,  it  was  moved,  in  arrest  of  judgment,  that  the 
instrument  set  forth  was  not  the  subject  of  forgery  at  common  law,  and  the  offence 
was  not,  therefore,  punishable  in  this  form,  but  at  most  punishable  only  as  a  cheat; 
being  merely  a  thing  of  a  private  nature,  and  in  effect  nothing  more  than  a  lett^. 
And  it  wajA  argued  that  if  the  counterfeiting  of  a  letter  had  been  punishable  as  a 
forgery  at  common  law,  then  the  making  of  the  33  Hen.  8,  c.  1,  to  punish  those 
who  got  the  money  or  goods  of  others  under  color  of  false  tokens  or  counterfeit 
letters  was  nugatory,  it  was  also  urged,  that  it  no  where  appeared  that  the  Duke 
of  Buckingham  had  been  prejudiced  by  this;  which  might  have  been  indictable  as 
a  cheat,  if  he  had  been  so  prejudiced;  though  not  as  for  forgery  at  common  law. 
But  all  the  court  held  that  this  was  indictable  as  a  forgery  at^  common  law.  That 
none  of  the  books  confine  the  offence  to  the  particular  kinds  mentioned  in  3  lost. 
169 ;  and  that  as  forging  a  writing  not  sealed  came  within  all  the  mischief  of 
forging  a  deed,  the  maxim  applied,  ubi  eadem  est  ratio  eaciem  est  lex.  That  this 
was  recognized  in  the  preamble  of  the  5  Eliz.  c.  14,  which  recites  that  the  foigiog 
of  icrUimjs,  os  well  as  of  deeds,  was  puui>hable  by  law  before  that  statute;  but  that 
offenders  had  been  encouraged  by  the  too  great  mildness  of  the  punishments;  and 
that  the  33  Hen.  8,  c.  1,  did  not  create  new  offences,  but  only  enhanced  the  penalty 
where  the  fraud  was  executed. (if) 

In  the  argument  upon  this  case,  the  following  instances  of  indictments  at  oommoD 
law,  for  forging  instruments  not  under  seal,  were  referred  to  by  the  counsel  for  the 
crown,  and  relied  upon  by  the  court;  an  indictment  for  forging  letters  of  credit  to 
raise  nioney,(t')  for  forging  a  bill  of  exchange  or  a  promissory  note,(tt')  a  biU  of 
lading,(^x)  an  acquittance,(y)  a  warrant  of  attorney,(2)  a  marriage  register,(a)  a 
protection  from  a  member  of  parlianient,(^)  with  several  other  ca8eB.(c)  And  the 
ni^fjO-i  offence  *of  forgery  was  distinguished  from  cheats  at  common  law  and  upoa 
^  the  33  Hen.  8,  c.  1,  where  the  party  received  an  actual  prejudice,  which  was 
considered  not  to  be  necessary  to  constitute  forgery,  in  which  it  was  sufficient  if  the 
party  might  be  thereby  prejudiced. (cZ) 

In  a  subsequent  case,  L.  Fawcett,  who  had  been  committed  to  the  gaol  at  York, 
under  an  attachment,  sued  out  of  the  court  of  King's  Bench,  for  a  contempt  in  a 
civil  suit,  was  indicted  for  forging  a  certain  writing,  purporting  to  be  signed  in  the 

(tt)  Wanl's  case,  2  Str.  747  ;  2  Lord  Raym.  14G1 ;  2  East  P.  C.  c.  19,  s.  7,  p.  861. 

[v)  tSavage's  case,  Styles  12. 

(tr)  Sheldon's  case,  Hil.  34  Car. ;  2  Rot  35  ;  Rex  v.  Ward  (a  brother  of  the  present  de- 
feodant),  Mich.  6  Geo.  I. 

(X)  Stocker  s  case,  5  Mod.  137  ;  1  Salk.  342.  The  court  held  the  indictment  ill  for  un- 
certainty ;  but  not  because  the  oflfencc  was  not  forgery  at  common  law. 

(y)  Rex  V.  Ferrers,  1  Sid   278,  and  the  record  is  in  frem.  Entr.  129. 

(z)  Farr's  case,  T.  Raym.  81.  (a)  Dudley's  case,  2  Sid.  71 ;  3  Leon  170. 

(b)  Deakin's  case,  1  Sid.  142,  ante,  p.  749. 

(c)  See  2  East  P.  C.  c.  19,  s.  7,  p.  862,  note  {g),  where  Rex  w.  Hales,  9  St.  Tr.  77;  Ibid. 
93;  Rex  v.  Gibson,  1  Sess.  Cas  428,  and  Ibid.  432,  are  referred  to,  as  relating  to  promis- 
sory notes  and  indorFements ;  and  a  reference  is  made  upon  the  subject -in  general  to  13 
Vin.  Ab.  460 ;  Trem.  P.  C.  lou;  2  Show .  20 ;  O'Brian's  case,  7  Mod.  378 ;  2  Seas.  Cas.  366 ; 
2  Str.  1144. 

(d)  2  East  P.  C.  c.  19,  s.  7.  p.  862.  And  see  Wilcox's  case,  R.  &  R.  60,  where  a  doobt 
was  entertained  whether  the  offence  cume  un<ier  the  denomination  of  a  forgery  at  common 
law. 
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name  of  A.  Dawson  (tbe  party  who  had  prosecuted  the  writ  of  attachment  against 
him),  and  to  contain  the  authority  of  Dawson  to  the  sheriff  for  his  discharge  in  the 
following  form  : — "  To  the  High  Sheriff  of  the  County  of  York,  his  Deputy,  &c., 
and  Graoler. — As  to  any  writ,  attachment,  or  any  other  process  or  cause  whatsoever, 
at  the  suit,  instance,  or  promotion  of  me,  A.  Dawson,  by  reason  whereof  L.  Fawcett 
is  now  detained  a  prisoner  in  your  custody,  you  may  forthwith  discharge  and  set  at 
liberty  him.  the  said  L.  Fawcett,  unless  detained  at  the  suit  of  some  other  person ; 
and  for  so  doing  this  shall  be  your  warrant  and  indemnity.  (Dated)  26th  Feb., 
1793.  (Signed)  A.  Dawson,  and  witnessed  by  one  K.  W."  The  defendant  having 
been  convicted,  several  questions  were  submitted  to  the  consideration  of  the  judges; 
and,  amongst  others,  whether  the  order  were  a  matter  of  such  a  public  nature,  that 
the  counterfeiting  of  it  would  be  a  forgery  at  common  law ;  and  also  whether,  as  the 
attachment  was  not  for  non-payment  of  money,  the  order,  if  genuine,  would  not  have 
been  a  mere  nullity,  and  the  sheriff  not  authorized  to  discharge  the  prisoner  under 
it.  Lord  Kenyon,  C.  J.,  and  Eyre,  C.  J.,  said  that  there  was  an  injury  to  a  third 
person,  and  that  it  was  an  interruption  to  public  justice :  but  the  latter  thought  it 
was  not  a  forgery,  but  a  cheat.  The  matter  was  adjourned  to  a  subsequent  term, 
when  Kyre,  C,  J.,  was  still  not  satisfied  as  to  the  forgery,  though  he  thought  the 
indictment  good  as  for  a  cheat.  But  all  the  judges  concurred  in  holding  that  the 
offence  was  indictable  as  for  a  misdemeanor  at  common  law ;  and  a  great  majority 
also  thought  it  was  forgery  at  common  law.(c) 

So  forging  an  order  from  a  magistrate  to  a  gaoler  to  discharge  a  prisoner,  as  upon 
bail  having  been  given,  is  forgery  at  common  law.  The  prisoner  was  indicted  for  a 
misdemeanor  for  forging  the  following  instrument : — 

"  Sir, 

**  I  do  hereby  authorize  you  to  discharge  R.  Harris  from  your  county  gaol, 
Oxford,  as  J.  Mace  and  J.  Anker  are  become  sureties,  and  bound  in  a  bond  of  £40 
each  for  his  appearance  at  the  next  General  Quarter  Sesj^ions,  Oxford,  before  me, 
J.  W.  Jones,  *one  of  his  Majesty's  justices  of  the  peace  for  the  said  county  1-48771 
of  Oxford.  L  '^A 

''  I  am,  yours  respectfully, 

"  J.  W.  Jones. 
"To  the  Governor  of  the  County  Gaol,  Oxford.** 

Harris,  being  a  prisoner  in  the  county  gaol  for  want  of  sureties  for  his  appearance 
at  the  said  sessions,  caused  the  said  letter  to  be  written  and  conveyed  to  the  governor 
of  tbe  gaol.  The  governor  stated  the  usual  course  to  be  that  where  a  man  was  in 
custody  merely  for  want  of  sureties,  and  the  governor  received  a  letter  from  a  magis- 
trate of  the  county,  certifying  that  sureties  had  been  entered  into  before  him,  the 
governor  discharged  such  prisoner  upon  entering  into  his  own  recogDizances  before 
a  magistrate  in  the  neighborhood :  but  he  stated  that  he  certainly  should  not  have 
discharged  the  prisoner,  as  he  did  not  believe  the  letter  was  in  the  handwriting  of 
Mr.  Jones.  Tindal,  C.  J.,  felt  some  doubt  whether  the  counterfeiting  the  letter 
amounted  to  forgery  at  common  law,  and  reserved  the  point  for  the  consideration  of 
the  judges,  who  held  the  conviction  right. (y*) 

Where  the  defendant  was  indicted  for  forging  a  county  court  summons,  and  the 
paper  in  question  was  a  printed  form  of  a  distringas,  which  had  had  the  words 
respecting  the  distraining  struck  out  with  a  pen,  and  the  word  '^summon"  inserted 
instead,  and  it  appeared  that  when  the  county  court  clerk  was  absent,  the  clerks  in 
the  office,  if  they  were  busy,  sometimes  gave  out  blank  summonses  to  the  attorneys, 
who  filled  them  up  themselves;  Patteson,  J.,  said,  ''It  is  highly  irregular;  but  I 
know  that  these  summonses  are  sometimes  given  out  in  blank.  1  am  not  prepared 
to  say,  that,  afldr  the  notice  that  this  trial  will  give  parties,  as  to  the  impropriety  of 

(r)  Fawcett's  case,  2  East  P.  C.  c.  19,  s.  7,  p.  862.  And  see  the  note  (a),  in  which  the 
learned  writer  says,  that  Mr.  J.  BuUer's  MS.  only  made  a  qu«re  as  to  the  opinion  of  fiyre, 
C.  J. ;  but  that  it  appeared  from  other  MSS.  as  well  as  Mr.  J.  BuUer's  that  the  judges  all 
cODcarred  to  sustain  the  conriction  on  the  general  ground  only  before  mentioned. 

(/)  R.  V.  Harris,  R.  k  M.  0.  C.  R.  393;  6  0.  &  P.  129  (25  E.  C.  L.  R.). 


771  Of  the  Instruments,  &c.,  of  which  [book  iv. 

the  practice,  I  should  not  hold  that  thin  mode  of  filling  up  a  summons,  or  altering  a 
distringas  into  a  summons,  was  not  forgery. "(^) 

One  count  of  an  indictment  alleged  that  the  prisoner  unlawfully,  fraudulently,  Ac., 
did  make,  forge,  and  counterfeit  a  certain  writing  to  the  likeness  and  similitude  of, 
and  as  for  a  true  and  genuine  writing  of  and  under  the  hand  of  one  W.  Neilson,  as 
the  master  of  a  vessel  called  *^  The  Ruckers,"  certifying  that  he  the  prisoner,  thereia 
described  as  Francis  Toshack,  had  served  with  the  paid  W.  Neilson  as  able  seaman 
on  board  the  said  vessel  called  "  The  Ruckers/'  from  the  4th  day  of  November, 
1842,  till  the  1st  day  of  January,  1845,  and  during  such  time  conducted  himself  in 
a  sober  and  orderly  manner,  with  intent  thereby  and  by  means  thereof  to  deceive, 
injure,  prejudice,  and  defraud  W.  P.,  G.  P.,  C.  F.,  and  E.  F.  Another  count  was 
the  same  as  the  last,  but  alleged  the  intent  to  be  to  deceive,  injure,  prejudice,  and 
defraud  the  corporation  of  the  Trinity  House  of  Deptford  Strond.  The  prisoner 
was  convicted,  and,  upon  a  case  reserved,  the  judges  held  these  two  counts  to  be 
good  as  charging  a  misdemeanor  at  common  law. (A) 

Upon  an  indictment  for  forging  and  uttering  letters  with  intent  fraudulently  to 

*772'}  ^^^^°'  ^°^  whereby  the  prisoner  did  '''fraudulently  obtain,  the  situation  of  a 

^  police  constable,  it  appeared  that  the  prisoner  forged  and  uttered  the  foUow- 

ing  letters  to  the  Chief  (Nonstable,  and  by  means  of  them  got  a  situation  as 

constable. 

''  Chief  .Constable's  OfBoe,  Carlisle. 

•*  November  4th,  1857. 

"  Sir, 

"  I  am  directed  by  the  Chief  Constable  to  acquaint  you  that  constable  Moah 
resigned  his  situation  at  his  own  request;  his  character  very  good. 

''  I  am,  Sir, 

"  Geo.  W.  Oakley, 

**  Supt.  C.  and  W.  C.  C." 
"  To  whom  this  may  concern." 

"  Liverpool,  May  18th,  1857. 

"  No.  7  Pleasant  Hill  St 
"  Sir, 

"  I  hereby  certify  that  I  have  known  Charles  Moah  upwards  of  seven  years. 
I  can  say  with  confidence  that  he  ism  sober,  steady  man,  and  I  can  with  great  con- 
fidence recommend  him  to  the  situation  as  police  constable 

^'  I  have  had  him  in  my  employ  for  some  time,  and  found  him  a  very  upright 
man. 

"  I  am,  yours  respectBilly, 
*'  T.  Dunne,  Esq."  "  W.  Godley." 

And,  upon  a  case  reserved,  it  was  held  that  this  was  a  forgery  at  common  biw.(0 

The  prisoner  was  indicted  for  a  misdemeanor  at  common  law  in  forging  and  utter- 
ing the  following  document : — 

"  Sir, 

''  Mr.  and  Mrs.  Sharman  have  been  known  to  me  for  some  years,  and  for  some 
time  they  had  the  charge  of  a  large  school  under  my  control  and  superintendence, 
which  they  conducted  with  great  ability  and  success ;  indeed,  committee,  parents,  and 
children  were  sorry  when  they  resigned,  and  some  of  the  latter  presented  them  with 
some  small  tokens  of  their  esteem. 

'^  I  have  therefore  very  great  pleasure  in  bearing  my  testimony  to  their  excellent 
moral  character,  and  their  suitability  for  the  office  of  instructor  to  the  rising  gene- 
ration, and  can  with  confidence  recommend  them  for  the  situation  they  seek,  know- 
ing them  to  be  peculiarly  adapted  for  the  right  management  of  children." 

»*  R,  H.  Johnson." 

(ff)  Rex  V,  Collier,  a  C.  &  P.'lGO  (24  B.  C.  L.  R). 

(A)  Reg.  V.  Toshack,  1  Den.  C.  C.  492.     See  the  form  of  indictment  there  given. 

(t)  Reg.  V.  Moah,  D.  k  B.  550,  Bramwell,  B.,  dubUante, 
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The  situation  of  Bcboolmaster  being  vacant  in  the  parish  school  of  Timmingley, 
Yorkshire,  the  prisoner  applied  for  it,  and  sent  in  to  the  Rector  a  paper  purporting 
to  be  a  copy  of  a  testimonial  from  the  Rev.  R.  H.  Johnson,  Rector  of  Lutterworth; 
and  on  the  day  appointed  for  producing  the  original  testimonials,  he  produced  the 
writing  set  forth  in  the  indictment,  and  falsely  alleged  that  it  was  the  testimonial  of 
the  Rector  of  Lutterworth.  The  document  was  altogether  a  forgery.  Upon  a  case 
reserved,  after  a  verdict  of  guilty  of  uttering  the  above  document,  it  was  held  that 
the  ^conviction  was  right ;  it  is  an  offence  at  common  law  to  utter  a  forged  rucfjjo 
instrument,  the  forgery  of  which  is  an  offence  at  common  law ;  and  the  view  ^ 
of  the  law  taken  in  Reg.  v  Boult,(j)  was  not  correct.(A;j 

The  prisoner  had  formerly  been  a  convict  in  the  Lewes  convict  establishment, 
from  which  he  had  been  liberated  on  a  ticket  of  leave.  There  was  a  rule  in  that 
establishment  by  which  every  prisoner  was  credited  with  a  sum  of  money  called 
"  convict  money,''  and  the  prisoner  was  entitled  under  this  rule  to  a  certain  sum, 
which  would  have  been  paid  him  on  the  production  of  a  certifier) te  signed  by  two 
witnesses  and  the  clergyman  of  the  parish  that  he  was  getting  his  living  honestly. 
He  sent  to  the  superintendent  of  the  Lewes  convict  establishment  the  following 
document : — 

'*  I  hereby  certify  that  the  within-named  William  Mitchell  (the  prisoner)  is  gain- 
ing his  living  by  hawking. 

"  Dated  30th  September,  1859. 

"  Catherine  Bull,  Grocer,  Boongate,  Peterborough. 
"  W.  B  Hopkins,  Vicar,  Wisbech  St.  Peter's. 

Both  signatures  were  forgeries.  Williams,  J.,  held  that  this  was  not  an  undertiik- 
ing,  warrant,  or  order  for  the  payment  of  money  within  the  1  Will.  4,  c.  66.  But 
the  prisoner  was  convicted  on  an  indictment  for  a  mi8demeanor.(Z) 

A  forgery  at  common  law  must  be  of  some  document  or  writing ;  therefore  forg- 
ing the  name  of  an  artist  on  a  picture  is  not  forgery  at  common  law.  A  count 
alleged  that  the  prisoner  had  in  his  possession  a  painted  copy  of  a  picture  by  John 
Linnell,  on  which  the  name  of  the  said  J.  Linnell  was  forged,  and  that  he  uttered 
the  said  copy  with  the  said  forged  name  thereon  knowing  it  to  be  forged ;  and,  upon 
a  case  reserved,  it  was  held  that  this  count  charged  no  offence.  A  forgery  must  be 
of  some  document  or  writing ;  and  this  was  merely  in  the  nature  of  a  mark  put 
upon  the  painting  with  a  view  of  identifying  it,  and  was  no  more  than  if  the  painter 
had  put  any  other  arbitrary  mark  as  a  recognition  of  the  picture  being  h\a.(rn) 

Upon  an  indictment  for  forgery  it  appeared  that  Q.  Berwick  was  in  the  nabit  of 
selling  powders  called  "Berwick's  Baking  Powders  and  Borwick's  Egg  Powders," 
which  were  invariably  sold  in  packets  wrapped  up  in  printed  papers.  The  baking 
powders  were  wrapped  in  papers  containing  the  name  of  George  Borwick,  but  the 
name  was  not  visible  till  the  packet  was  opened.  The  prisoner  went  to  a  printer, 
and.  representing  his  name  to  be  Borwick,  desired  him  to  print  10,000  labels  as 
nearly  as  possible  like  those  used  by  Borwick.  The  labels  were  printed,  and  a  con- 
siderable quantity  of  the  prisoner's  powders  sold  by  him  as  Borwick's  powders 
wrapped  up  in  those  labels.  The  genuine  label  of  the  baking  powders  was  "  Patron- 
ized by  the  army  and  navy.  Borwick's  original  German  baking  powder  for  making 
bread  *without  yeast  and  puddings  without  eggs  (directions  improved  by  rn^nnA 
the  Queen's  private  baker)."  .  ^ 

"  By  the  use  of  this  preparation"  (here  followed  an  enumeration  of  the  benefits 
and  advantages  of  the  powder,  and  at  the  end) — 

**  The  public  are  requested  to  see  that  each  wrapper  is  signed, 

'George  Borwick,' 
without  which  none  is  genuine." 

(y)  Ante,  p.  V66.  (k)  Reg.  v.  Sharman,  Dears.  C.  C.  285. 

(I)  Reg.  V.  Mitchell,  2  F.  &  F.  44.  The  indictment  for  misdemeanor  contained  a  count 
for  attempting  to  obtain  money  by  false  pretences  and  one  .count  for  forging  a  certificate, 
and  another  for  uttering  a  forged  certificate ;  and  all  that  is  reported  is  that  the  prisoner 
was  convicted. 

(m)  Reg.  V.  Gloss,  D.  k  B.  460.     See  this  case,  an/e,  p.  611. 
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The  imitation  label  used  by  the  prisoner  was  exactly  like  the  genuine  label,  but 
omitted  the  conclusion,  "  The  public,  &c./'  and  the  signature.  The  genuine  and 
imitation  egg  powder  label  was — 

"  Borwick's  Metropolitan  Egg  Powder." 

'^  A  vegetable  compound,  being  a  valuable  substitute  for  eggs.  One  packet  is 
sufficient  for  two  pounds  of  flour,  and  equal  to  four  eggs."  Then  foDowed  direc- 
tions for  use  and  price.  In  neither  imitation  did  Borwick's  name  appear  except  in 
the  heading ;  and,  upon  a  case  reserved,  it  was  held  that  this  was  not  forgery  at 
common  law ;  the  real  offence  was  the  inclosing  the  false  powder  in  the  false  wrapper 
and  selling  that.(n) 

Sec.  III. —  0/  the  Fraud  and  Deceit  to  the  Prefudice  of  another's  Right. 

With  respect  to  the  fraud  and  deceit  to  the  prejudice  of  another's  right,  it 
should  always  be  kept  in  mind,  that  though  in  cases  of  forgery,  properly  so  called, 
it  is,  as  we  have  seen,(o)  immaterial  whether  any  person  be  actually  injured  or  not, 
provided  he  may  he  thereby  prejudiced,  yet  the  fraud  and  intention  to  deceive  con- 
stitute the  chief  ingredients  of  this  offence.^  Thus  Buller,  J.,  speaks  of  it  as  the 
making  a  false  instrument  ^'with  intent  to  deceive ;"(/?)  and  Eyre,  B.,  as  a  false 
signature  made  "  with  intent  to  deceive."(^)  And  it  is  observed,  that  in  the  word 
'^deceive"  must  doubtless  be  intended  to  be  included  an  intent  to  defraud *,(r)  and 
that  the  offence  was  accordingly  defined  by  Grose,  J.,  as  the  false  making  a  note  or 
other  instrument  "  with  intent  to  defraud."(«)  Eyre,  B.,  also  in  another  case  defined 
the  offence  to  be  the  false  making  an  instrument  which  purports  on  the  face  of  it 
to  be  good  and  valid,  for  the  purposes  for  which  it  was  created,  ^^  with  a  design  to 
defraud."(^)  And  it  has  been  argued,  that^it  is  no  answer  to  a  charge  of  forgery 
to  say  that  there  was  no  special  intent  to  defraud  any  particular  person,  because  a 
general  intent  to  defraud  is  sufficient  to  constitute  the  crime ;  for  if  a  person  do  an 
act  the  probable  consequence  of  which  is  to  defraud,  it  will,  in  contemplation  of 
i^^^^^-y   lav,  constitute  a  fraudulent  intent  (u)     And  it  has  been  '*'holden,  that  in  an 

'  ^  indictment  for  forgery,  it  is  sufficient  to  aver  a  general  intent  to  defraud  a 
certain  person,  which  intention  may  bo  made  out  by  the  facts  in  evidence  at  the 
trial,  (v) 

Forging  a  bill  of  exchange  payable  to  the  prisoner's  own  order  and  uttering  it 
without  indorsement  as  a  security  fpr  a  debt,  was  holden  to  be  a  complete  offence.(ir) 

The  offence  of  disposing  of  and  putting  away  forged  bank  notes  was  holden  to  be 
complete,  though  the  person  to  whom  they  were  disposed  of  was  an  agent  for  the 
bank  to  detect  utterers,  and  applied  to  the  prisoner  to  purchase  forged  notes,  and 
had  them  delivered  to  him  as  forged  notes  for  the  purpose  of  disposing  of  tJiem. 

(fi)  Reg.  V.  Smith,  D.  k  B.  566.  The  court  thought  the  prisoner  guilty  of  obtaiaing 
money  by  false  pretences. 

(o)  Ward's  case,  ante^  p.  Y68. 

(p)  Coogan's  case,  2  East  P.  G.  c.  19,  a.  1,  p.  853,  and  s.  43,  p.  948 ;  arU^^  p.  750. 

[q)  Taylor's  case,  2  East  P.  C.  c.  19,  s.  1,  p.  853,  and  s.  47,  p.  960. 

(r)  2  East  P.  C.  c.  19,  s.  1,  p.  853. 

(ft)  Rex  V.  Parkes,  2  East  P   C.  c.  19,  s.  1,  p.  853,  and  s.  49,  p.  063;  2  Leach  775. 

{t)  Rex  V.  Jones,  I  Leach  366. 

(u)  By  Shepherd  arguendo  in  Tatlock  v.  Harris,  3  T.  R.  176,  and  it  is  observed  in  1  Leach 
216,  note  (a),  that  this  doctrine  was  seemingly  adopted  by  the  court. 

(«)  Powell's  case,  1  Leach  77.  It  is  observed,  however,  that  in  Rex  ».  Bigg,  3  P.  Wms- 
419,  it  was  holden  not  to  be  an  objection  to  a  special  verdict  that  the  forgery  was  not 
found  to  have  been  committed  for  the  sake  of  lucre,  or  to  defraud  the  party :  2  East  P. 
C.  c.  19,  s.  3,  p.  854. 

(w)  Rex  V.  Birkett,  R.  k  R.,  %%  post. 

1  It  is  not  now  held  to  be  essential  to  the  offence  of  forgery  in  any  case  that  some  one 
must  have  been  injured.'  It  is  sufficient  if  the  instrument  forged,  supposing  it  to  be  forged, 
might  have  been  prejudicial:  Arnold  v.  Cost,  3  Gill.  &  Johns.  220.  See  U.  S.  v.  Moses, 
4  Wash.  C.  G.  726.  Forged  paper  must  be  such  that  if  genuine  it  may  injure  another: 
State  r.  Briggs,  34  Verm.  501  ;  People  v.  Tomlinson;  35  Gal.  503.  The  criminal  intent 
which  the  law  infers  from  forging  an  instrument  and  using  it  as  evidence  of  a  claim,  can- 
not be  met  by  evidence  that  the  claim  was  just:  State  v.  Wooderd,  20  Iowa  541. 
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The  judges  held  that  if  the  prisoner  put  the  notes  off  with  intent  to  defraud,  the 
intent  existing  in  the  mind  was  the  essence  of  the  crime,  although,  from  circum- 
stances of  which  he  was  not  apprized,  he  could  not  in  fact  defraud  the  prosecutor. (as') 

Uttering  a  forged  stock  receipt  to  a  person,  who  employed  the  prisoner  to  huy 
stock  to  the  amount  therein  specified,  and  had  advanced  the  money,  was  held  to  be 
sufficient  evidence  of  an  intent  to  defraud  that  person ;  and  it  was  also  holden  that 
the  oath  of  the  person  to  whom  the  receipt  was  uttered,  that  he  believed  the  prisoner 
had  no  such  intent,  did  not  repel  the  presumption  of  an  intent  to  defraud.(3^) 

If  a  person  gives  his  employer  a  forged  receipt  for  money,  with  intent  to  make 
the  employer  believe  that  money  already  obtained  has  been  applied  in  a  certain  way, 
he  is  guilty  of  uttering  with  intent  to  defraud  his  employer.  Upon  an  indictment 
for  forging  and  uttering  the  following  receipt, 

"  May  4.  Mr.  Martin.  Bought  of  Laing  and  Son, 

**  Wholesale  Druggists,  Bristol, 
^'  Six  quarts  of  Settledated  Striking  Acid. 
"  Settled,  £4.  "  Sam.  Hughes," 

it  appeared  that  the  prisoner  was  entrusted  by  Miss  Welsh  to  carry  on  a  tanning 
business,  and  that  on  the  3d  of  May  he  told  her  that  if  she  would  lot  him  have 
£4,  he  could  procure  a  liquid  which  would  save  a  great  deal  of  money  in  bark ;  that 
there  was  a  person  going  to  Bristol,  and  it  could  only  be  procured  there  or  in  London. 
She  let  him  have  the  £4.  On  the  5th  of  May  the  prisoner  gave  her  the  document 
in  question,  and  said  it  was  the  receipt  for  the  essence  he  had  purchased  in  Bristol. 
No  such  firm  as  Laing  and  Son  existed,  nor  any  such  person  as  Hughes,  connected 
with  any  druggist  at  Bristol,  nor  any  such  article  as  settledated  striking  acid ;  and 
the  document  was  proved  to  have  been  printed  at  Gloucester,  the  manuscript  having 
been  taken  to  the  printer  by  the  prisoner's  daughter.  It  was  objected  that  there 
wa.<i  no  evidence  of  an  intent  to  defraud  Miss  Welsh ;  she  had  already  parted  with 
*her  money  under  a  false  representation,  and  the  offence,  if  any,  was  that  of  r^^^r. 
obtaining  money  under  false  pretences.  In  Rex  v.  Sheppard^z)  the  money  ^ 
was  given  at  the  same  time  that  the  receipt  was  produced ;  here,  nothing  was  ever 
said  about  a  receipt  at  the  time  of  obtaining  the  money :  and  the  giving  it  after- 
wards was  the  mere  voluntary  act  of  the  prisoner,  and  could  not  in  any  way  defraud 
Miss  Welsh.  It  was  answered  that  the  prisoner  was  accountable  to  Miss  Welsh  for 
the  application  of  the  £4  to  the  purpose  for  which  he  had  obtained  it,  and,  there- 
fore, that  the  forged  receipt  was  part  of  the  fraud.  Patteson,  J.,  was  of  this  opinion, 
and  told  the  jury  that  if  they  believed  the  prisoner  to  have  uttered  the  forged 
receipt  for  the  purpose  of  deceiving  Miss  Welsh  into  a  belief  that  he  had  applied 
the  £4  to  the  purpose  for  which  he  had  obtained  it,  such  purpose  being  a  mere 
pretence  and  fraud,  they  might  find  him  guilty  of  uttering  it  with  intent  to  defraud 
her.  The  jury  found  the  prisoner  guilty ;  and,  upon  a  case  reserved  upon  the 
question  whether  the  learned  judge  was  right  in  directing  the  jury  as  above  stated, 
the  judges  were  unanimously  of  opinion  that  the  direction  was  right. (a) 

The  indictment  charged  the  prisoner  with  forging  and  uttering  a  certain  writing 
in  the  words  and  figures  following — 

"  Savings'  Bank, 
"  New  Street,  Huddersfield. 
"  1855.     Oct.  30.     Received  £40  0  0  "— 

with  intent  to  defraud,  and  it  was  described  in  some  counts  as  an  accountable  re- 
ceipt for  money,  and  in  others  as  an  acquittance  and  receipt  for  money.  There  was 
a  society,  supported  by  monthly  payments,  for  the  relief  of  sick  and  burial  of  de- 
ceased members,  called  the  "  Society  of  Ancient  Shepherdesses,"  of  which  the  pri- 
soner's wife  was  a  member,  and  the  prisoner  was  the  secretary.     At  a  meeting  of 

(z)  Rex  V.  Holdeo,  R.  k  R.  154,  and  it  was  holden  that  the  indictment  need  not  state  to 
whom  the  note  was  disposed  of,  it  being  sufficient  to  state  that  the  prisoner  disposed  of 
the  note  with  intent  to  defraad  the  bank,  he  knowing  it  at  the  time  to  be  forged. 

(y)  Rex  V.  Sbeppard,  R.  k  R.  169.  (2)  Supra^  note  (y). 

\a)  Rex  V,  Martin,  R.  &  M.  C.  C.  R.  483 ;  a.  c,  7  C.  A  P.  549  (H2  E.  C.  L.  R.). 
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the  society  he  was  directed  by  the  society  to  pay  into  the  HuddersfieM  Savings' 
Bank  £40,  which  was  at  the  time  given  him  for  that  purpose.  At  the  then  Dext 
meeting  the  prisoner  delivered  to  the  society  a  book,  endorsed  ^'  Savings'  Bank, 
New  Street,  Huddersfield/'  and  on  the  first  page  was  written,  '^  1855.  Oct.  30. 
Received,  £40  0  0."  When  he  delivered  the  book  he  said,  "  that  is  the  book  be- 
longing to  the  money."  The  book  was  put  into  the  society's  box.  The  actuary  of 
the  Huddersfield  Savings'  Bank  proved  that  neither  the  indorsement  nor  theentiy 
was  in  the  handwriting  of  himself  or  of  any  person  employed  at  the  bank.  If  the 
money  had  been  paid  into  the  bank  on  the  30th  of  October,  1855,  and  remained  in 
the  bank  till  the  30th  of  October,  1861,  more  than  £12  10s.  would  have  been 
allowed  on  it  as  interest  The  prisoner  continued  to  receive  his  salary  from  the 
society  till  November,  1861 ;  but  did  not  receive  any  other  money  belonging  to  the 
society.  The  fact  that  the  £40  had  not  been  paid  into  the  bank  was  not  discovered 
until  November,  1861.  The  prisoner  never  paid  any  money  into  the  bank  to  the 
credit  of  the  society.  It  was  objected  that  the  prisoner,  being  the  husband  of  one 
of  the  members  of  the  society,  was  part  owner  of  the  money,  and  oould  not  be  made 
*7771  ^^^"'^ii^^^lj  liable  for  defrauding  his  co-owners,  *and  that  the  prisoner  having 
-^  received  the  £40  before  he  uttered  the  forged  writing,  there  was  no  evidence 
of  any  uttering  with  intent  to  defraud ;  but  the  objections  were  overruled,  and  the 
jury  were  asked,  Ist  whether  the  prisoner  uttered  the  writing  up<Hi  and  in  the 
book,  knowing  it  to  be  forged,  in  order  to  induce  the  society  to  believe  that  he  had 
paid  the  money  into  the  bank  ?  2d.  Bid  he  do  this  for  the  purpose  of  being  con- 
tinued in  the  office  of  secretary,  and  thereby  obtaining  further  moneys  ?  3d.  Was 
the  society  in  fact  defrauded  by  his  uttering  the  forged  vmting?  The  jniy 
answered  all  the  questions  in  the  affiruiative ;  and,  on  a  case  reserved,  it  was  held 
that  all  the  objections  taken  on  behalf  of  the  prisoner  were  untenable.  It  was  true 
that  the  prisoner,  in  right  of  his  wife,  was  jointly  interested  in  the  property  of  the 
society ;  but  the  forgery  would  defraud  the  whole  of  the  company,  and  therefore  the 
indictment  would  lie.(&) 

So  where  on  an  indictment  for  forging  the  following  receipt : 

"  £16  15s.  6cf.  "  6th  January,  1830. 

"  For  the  High  Constable, 

'<  James  Hughes," 

with  intent  to  defraud  E.  Grundy,  it  appeared  that  the  prisoner  in  1830,  and  for 
many  successive  years  down  to  1837,  had  been  assistant  overseer  of  Rivington,  and 
that  he  was  in  the  habit  of  receiving  warrants  from  Mr.  Grundy,  the  high  consta- 
ble of  the  hundred,  ordering  him  to  levy  on  the  inhabitants  of  Rivington  their 
quota  of  the  county  rate.     In  1830,  having  levied  to  the  amount  of  £11  6s.  6rf.,  he 
paid  that  sum  into  a  bank  at  Manchester,  to  the  credit  of  the  high  constable,  and 
the  clerk  of  the  bank  gave  him  a  receipt  for  £11  5«.  6d.     In  1838,  the  prisoner 
was  removed  from  his  office,  and  handed  over  to  his  successor  a  great  bundle  of 
papers,  amongst  which  the  receipt  in  question  was  found,  but  the  figures  had  beeu 
altered  from  £11  5^.  Qd.  to  £16  15s.  6d,     The  prisoner's  accounts  had  been  passed 
and  allowed  from  time  to  time.     It  was  contended  that  there  was  no  felonious  utter- 
ing of  the  receipt :  it  was  not  delivered  over  by  him  with  any  intention  that  it 
should  be  used  as  a  voucher.     His  own  accounts  had  been  settled,  and  the  time  for 
auditing  them  had  passed.     There  was  no  evidence  of  any  intent  to  defraud  the 
high  constable,  or  that  the  utterance  of  the  instrument  in  its  altered  form  would 
have  that  effect.     Alderson,  B.,  "  I  am  of  opinion,  that  if  the  prisoner  handed  the 
receipt  over  to  his  successor  as  one  of  his  vouchers,  knowing  that  the  figures  had 
been  fraudulently  altered,  he  was  thereby  guilty  of  a  felonious  uttering,  and  that 
the  intention  is  correctly  described  to  be  that  of  defrauding  Grundy,  the  high  con- 
stable: for  what  is  the  necessary  effect  of  so  handing  over  the  altered  receipt? 
The  parish  would  discover  from  that  receipt  that  the  high  constable  had  been  paid 
£16  los.  ^d.  instead  of  £11  5s.  M.  (to  which  latter  sum  only  he  was  entitled); 
and  the  effect  would  be,  that  the  high  constable  becomes  liable  to  refund  to  the 

(b)  Reg.  V.  Moody,  L.  k  C.  173. 
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parish  the  sum  which  the  receipt  showed  that  he  received  in  excess.  That  heing 
the  necessary  consequence  of  the  prisoner's  act,  it  must  be  presumed  that  he  intended 
it,  and  no  proof  of  such  actual  intention  is  necessary.  That  has  been  ruled  rtf^nQ 
by  all  the  *judge8,  in  a  case  reserved,(c)  in  consequence  of  a  supposed  *- 
opinion  of  Lord  Abinger  to  a  different  effect.  The  lapse  of  time  can  make  no  sub- 
stantial difference.  Supposing  a  party  forges  a  receipt  for  the  payment  of  a  debt 
of  more  than  six  years'  standing,  it  is  true  the  debtor  might  be  already  protected  by 
the  Statute  of  Limitations,  but  still  the  forged  receipt  would  alter  the  position  in 
which  the  creditor  would  stand,  and  it  would  clearly  be  a  felonious  forgery  "(cT) 

The  fact  that  the  prisoner  has  given  guarantees  to  his  bankers,  to  whom  he  paid 
a  forged  note,  to  a  larger  amount  than  the  note,  does  not  completely  negative  the 
intent  to  defraud  the  bankers.  Upon  an  indictment  for  forging  and  uttering  a 
forged  promissory  note  for  £50  with  intent  to  defraud  the  Gloucestershire  Banking 
Company,  it  appeared  that  the  prisoner  had  deposited  with  them  three  guarantees 
for  £100  each,  signed  by  his  brothers,  by  which  they  undertook  to  be  answerable, 
if  he  overdrew  his  account,  and  it  was  admitted  that  at  the  time  of  the  trial  he  did 
not  owe  the  bankers  anything.  It  was  submitted  that  there  could  be  no  intent  to 
defraud  the  bankers,  as  they  held  guarantees  to  a  much  larger  amount  than  the 
note.  Patteson,  J. :  "  It  is  impossible  for  me  to  say  thiit  at  the  time  this  note  was 
given  to  the  bankers,  the  prisoner,  because  he  had  given  guarantees,  had  no  intent 
to  defraud ;  that  is  a  question  for  the  jury.''(«) 

Uttering  a  bill  of  exchange,  all  the  names  on  which  are  fictitious,  is  within  the 
Forgeiy  Statutes,  though  the  party  uttering  intended  to  provide  for  the  payment  of 
the  bill,  the  fact  of  the  parties  not  being  real  not  being  known  to  the  person  taking 
the  bill.  The  prisoner  was  tried  for  uttering  a  forged  bill  of  exchange  with  intent 
to  defraud  S.  Minor,  and  it  appeared  that  the  parties  to  the  bill  were  all  fictitious 
persons,  and  that  circumstance  was  folly  known  t^  the  prisoner  at  the  time  he 
uttered  it  to  S.  Minor,  and  no  doubt  existed,  therefore,  that  the  names  were  forged, 
and  the  bill  was  uttered  by  the  prisoner  with  the  full  knowledge  of  that  fact. 
There  was,  however,  reason  to  contend  that  the  prisoner,  who  had  filled  a  respecta- 
ble station  in  life  as  a  farmer,  and  who  had  endorsed  the  bill  to  Minor,  intended  at 
the  time  he  so  uttered  it  to  take  up  and  pay  the  bill  when  it  arrived  at  maturity. 
No  such  intention,  however,  if  it  existed,  was  ever  communicated  to  Minor.  For 
the  prisoner  it  was  urged  to  the  jury,  that  the  existence  of  such  an  intention,  if 
they  believed  it,  was  ground  upon  which  they  might  pn)perly  negative  the  intention 
to  defraud  Minor  as  charged  in  the  indictment:  and  a  case  was  cited  in  which 
Lord  Abinger,  at  the  previous  assizes  for  Shrewsbury,  had  so  decided.  In  summing 
up  the  case,  Alderson,  B.,  told  the  jury  (after  consulting  Gumey,  B.)  that  if  they 
were  satisfied  that  the  prisoner  uttered  the  bill  in  payment  of  a  debt  due  to  Minor, 
knowing  at  the  time  he  so  uttered  it  that  it  was  a  forgery,  and  meaning  that  Minor 
should  believe  it  to  be  genuine,  they  were  bound  to  infer  that  he  intended  to  de- 
fraud Minor.  The  prisoner  was  found  guilty ;  but  Alderson,  B.,  thought  it  proper, 
from  respect  to  the  opinion  of  Lord  Abinger,  to  state  a  case  for  the  opinion  of  the 
judges,  in  order  to  know  if  the  rule  laid  down  by  him  in  his  summing  up  to  r^ifrnq 
*the  jury  was  correct,  and  the  judges,  having  considered  the  case,  were  ■- 
unanimously  of  opinion  that  the  conviction  was  right.(/) 

So  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill  of  exchange, 
which  he  had  given  to  the  National  Provincial  Bank  at  Hereford,  as  a  security  for 
the  debt  he  owed  them;  Patteson,  J.,  told  the  jury,  "  If  the  prisoner  at  the  time 
he  uttered  this  bill  knew  that  the  acceptance  was  forged,  and  meant  the  bill  to  be 
taken  as  a  bill  with  a  genuine  acceptance  upon  it,  the  inevitable  conclusion  is  that 
he  meant  to  defraud.  That  was  the  opinion  of  the  judges  in  a  late  case  reserved 
for  their  consideration. (^)  There  was  an  earlier  case  of  Rex  v.  Jame$^(h)  tried 
before  me  at  Gloucester;  in  which  I  did  not  lay  down  this  proposition  strongly 

(cj  Reff.  V.  Hill, /7o«^,  p.  779. 

(d)  Reg.  V.  Boardman,  2  M.  &  Rob.  147 ;  2  Lew.  187. 

(e)  Rex  o.  James,  7  C.  &  P  553  (32  B.  G.  L.  R.). 

(/)  Reg-  f.  Hill,  2  Moo.  C.  C.  R.  30  j  s.  c,  8  0.  &  P.  274  (34  B.  0.  L.  R.). 
(^)  Reg.  c.  Hill,  8upra,  (A)  Ante,  p.  778. 
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enoagh  ;  but  the  law  on  the  point  is  as  I  have  now  stated/'(0  -^^^  upon  a  similar 
indictment  against  the  same  prisoner  the  same  very  learned  judge  said,  '^  K  a 
person  knowingly  pays  a  forgery  away  as  a  good  bill,  it  is  a  consequence,  and  almost 
a  consequence  of  law,  that  he  must  intend  to  defraud  the  person  to  whom  he  pays 
the  bill,  and  also  the  person  whose  name  is  used ;  as  everything  which  is  tlve  natural 
consequence  of  the  act  must  be  taken  to  be  the  intention  of  the  prisoner. (y) 

So  in  a  still  later  case  where  the  prisoner  was  also  tried  for  forging  and  uttering 
a  forged  acceptance  of  a  bill  of  exchange,  which  had  been  paid  by  the  prisoner 
before  any  proceedings  were  instituted  against  him,  Parke,  B..  addressing  the  jury, 
said,  "  With  respect  to  the  intent  to  defraud,  I  have  no  doubt  that  you  will  take  the 
law  from  me,  which  is  this,  that  a  person  is  guilty  of  forgery,  notwithstanding  he 
may  himself  intend  ultimately  to  take  up  the  bill,  and  may  suppose  that  the  party 
whose  name  is  forged  may  be  no  loser.  If  in  the  present  case  you  are  satisfied  that 
the  prisoner  knew  this  acceptance  to  be  forged,  and  uttered  it  as  true,  and  believed 
that  the  bankers  would  advance  money  on  it,  which  they  would  not  otherwise  do, 
that  is  ample  evidence  of  an  intent  to  defraud,  and  evidence  upon  which  a  jury 
ought  to  act.  It  appears  that  this  bill  has  since  been  paid  by  the  prisoner,  but  that 
will  make  no  difference  if  the  offence  has  been  once  completed  at  the  lime  of  the 

uttering."  (^) 

On  an  indictment  for  forging  and  uttering  a  receipt  with  intent  to  defraud  the 
Marylebone  Savings'  Bank,  it  appeared  that  the  prisoner  had  been  previously 
authorized  by  her  sister  before  her  death  to  pay  in  and  draw  out  money  jointly 
belonging  to  them  from  the  savings'  bank,  and  that  a  large  part  belonged  at  the 
time  to  the  prisoner,  and  that  there  was  every  reasonable  supposition  that  the  pri- 
soner intended  to  deal  fairly  towards  the  son  of  her  deceased  sister.  It  was  con- 
tended that  the  intent  to  defraud  had  not  been  proved.  Coleridge,  J.  (afler  con- 
sulting Cresswell,  J.),  "  If  a  person  forge  another  person's  name  and  utter  any  bill, 
*7R0'\  °^^'  ^^  other  instrument  with  such  signature,  knowing  it  *not  to  be  the 
-'  signature  of  the  person  whose  signature  he  represents  it  to  be,  but  intending 
it  to  be  taken  to  be  such  by  the  party  to  whom  it  is  given,  the  inference,  aa  well  in 
point  of  fact  as  of  law,  is  strong  enough  to  establish  the  intent  to  defraud ;  and  the 
party  so  acting  becomes  responsible  for  the  legal  consequences  of  his  act,  whatever 
may  have  been  his  motives.  The  natural,  as  well  as  the  legal  consequence  is  that 
money  is  obtained  for  which  the  party  obtaining  it  professes  to  give,  but  cannot 
give,  a  discharge  to  the  party  giving  up  the  money  on  the  faith  of  it.  Suppo»ng 
a  person  in  temporary  distress  puts  another's  name  to  a  bill,  intending  to  take  it  up 
when  it  becomes  due,  but  cannot  perform  it,  the  consequence  is  that  he  has  put 
another  under  the  legal  liability  of  his  own  act,  supposing  the  signature  to  pass  for 
genuine."(/) 

Upon  an  indictment  for  forging  a  deed  of  transfer  of  shares  in  the  London  and 
Croydon  Railway  Company,  with  intent  in  one  count  to  defraud  the  said  company, 
in  another  to  defraud  D.  Lupton,  and  in  another  to  defraud  W.  Booth,  it  appeared 
that  the  prisoner  was  a  sharebroker  at  Leeds  in  partnership  with  J.  Naylor,  and 
that  D.  liupton  had  employed  the  firm  to  a  considerable  extent,  chiefly  to  buy  scrip, 
and  always  for  ready  money,  In  August,  1845,  Lupton  went  to  their  counting- 
house,  and  looked  at  his  account  in  their  books,  and  there  found  himself  debited 
with  a  number  of  London  and  Croydon  shares,  for  the  purchase  of  which  ho  had 
given  no  authority.  This  led  to  enquiry,  and  it  was  ascertained  that  in  July,  1845, 
the  London  and  Croydon  Railway  Company  had  received  for  registry  and  registered 
in  the  usual  way  two  deeds  of  transfer  of  shares ;  one  purporting  to  be  a  deed  of 
transfer  of  eighty-seven  shares  in  that  company  from  E.  Robinson  to  D.  Lupton ; 
the  other  purporting  to  be  a  similar  deed  of  transfer  for  thirteen  shares  from  the 

(t)  Reg.  t>.  Cooke,  8  C.  &  P.  582  (34  E.  C.  L.  R.). 

(j)  Reg.  V.  Cooke,  8  0.  &  P.  586  (34  E.  C.  L.  R.).  See  also  Reg.  v.  Beard,  8  C.  A  P.  143 
(34  E.  C.  L.  R.),  where  Coleridge,  J.,  said,  ^'As  to  the  intent,  I  mnst  tell  yoa  that  every  man 
is  taken  to  intend  the  natural  consequences  of  his  own  act.  If  I  present  to  you  a  bill  with 
the  name  of  one  of  my  friends  upon  it,  knowing  it  to  be  forged,  it  would  be  idle  to  say  that 
I  had  no  intent  to  injure  him." 

(A)  Reg.  V.  Geach,  9  C.  &  P.  499  (38  E.  C.  L.  R.). 

(/)  Reg.  V.  Todd,  1  Cox  C.  C.  67,  a.d.  1843. 


CHAP.  XXXIII.  §  III,]  Op  Forgery. — Of  the  Fraud,  &c.  780 

same  Mr.  Robinson  to  Lupton.  Both  these  deeds  purported  to  be  executed  by 
LuptoQ  as  yendee,  and  to  be  attested  by  the  prisoner.  On  the  9th  of  August 
following  the  London  and  Croydon  Railway  Company  received  and  roistered  seven 
other  deeds  of  transfer,  which  purported  to  convey  the  whole  of  these  100  shares 
in  the  London  and  Croydon  Railway  to  five  different  persons ;  one  of  those  deeds 
purported  to  convey  ten  of  those  shares  to  W.  Booth,  and  was  the  subject  of  the 
present  indictment.  All  these  deeds  purported  to  be  executed  by  Lupton,  and  his 
execution  attested  by  the  prisoner.  All  the  signatures  in  the  name  of  Lupton  were 
proved  to  be  in  the  prisoner's  handwriting,  and  not  an  imitation  of  Lupton's  hand- 
writing. Lupton  had  never  authorized  Naylor  or  the  prisoner  to  buy  any  London 
and  Croydon  shares  for  him,  and  never  authorized  or  knew  of  the  transfers  men- 
tioned in  the  deeds,  and  never  authorized  the  prisoner  to  sign  any  of  the  deeds  for  him. 
When  Lupton  went  to  the  counting-house  in  August,  and  looked  at  his  account  in 
the  books,  which  were  accessible  to  the  clerks  of  the  firm,  and  in  which  all  the 
transactions,  to  which  the  deeds  of  transfer  related,  were  entered,  Lupton  said  that 
these  shares  were  not  his ;  that  there  was  a  profit  on  them ;  but  that  the  shares 
were  certainly  not  his ;  and  on  this  being  mentioned  to  the  prisoner,  he  replied, 
'^If  he  won't  have  a  profit,  I  cannot  help  it."  It  was  submitted  that  there  was, 
*on  the  face  of  those  transactions,  a  total  absence  of  an  intention  to  defraud,  r^cfjoi 
and  that  the  mode  in  which  the  transactions  were  treated  in  the  books  *- 
showed  clearly  that  these  were  fair  bond  fide  transactions,  by  which  it  was  not 
intended  to  defraud  any  one,  and  by  which  no  one  was  or  ever  could  be  in  &ct 
deirauded.  For  the  crown  it  was  urged  that  there  was  an  intent  to  defraud  the 
company  shown,  as  they  registered  the  new  shareholder  on  the  faith  of  the  sup- 
posed transfer,  and  there  was  also  a  fraud  on  the  transferree,  who  supposed  that  he 
had  a  valid  transfer  from  a  party,  who  in  truth  did  not  convey  anything,  and  who 
had  DO  title  to  convey.  Cresswell,  J. :  ^<  It  is  not  required  certainly  to  constitute  in 
point  of  law  an  intent  to  defraud,  that  in  these  cases  the  prisoner  should  have  pre- 
sent in  his  mind  an  intention  to  defraud  a  particular  person,  if  the  consequences  of 
his  act  would  necessarily  or  possibly  be  to  defraud  some  person ;  but  there  must,  at 
all  events,  be  a  possibility  of  some  person  being  defrauded  by  the  forgery ;  and  there 
does  not  seem  to  be  any  such  possibility  in  the  present  case  either  as  regards  Mr. 
Lupton,  Mr.  Booth,  or  the  company.  With  respect  to  Mr.  Lupton,  the  transfers 
were  made  to  him  in  consequence  of  money  actually  paid,  and  the  person  who  so 
procured  the  transfer  got  Mr.  Lupton's  name  into  the  list  of  proprietors  of  the 
company,  so  as  to  entitle  him  to  a  dividend  in  their  profits,  there  being,  so  far  as 
appears,  no  call  of  which  the  company  could  enforce  payment ;  so  that  Mr  Lupton 
might  possibly  receive  money,  but  could  not,  under  any  circumstances,  be  required 
to  pay  any.  Neither  was  there  any  possibility  of  the  company  being  defrauded,  as 
it  does  not  appear  that  they  had  any  power  to  demand  any  further  calls  from  the 
shareholders ;  so  that  the  substitution  of  Mr.  Lupton's  credit  for  that  of  any  other 
person,  or  the  substitution  of  any  other  person's  credit  for  his,  could  do  no  injury 
to  the  oompany."  It  was  then  submitted  that  there  might  be  a  fraud  on  Mr.  Lup- 
ton by  the  transfer  of  the  shares  from  him,  which  in  point  of  fact  st/ood  in  his 
name  in  the  books  of  the  company.  Cresswell,  J. :  "  It  is  merely  taking  from  Mr. 
Lupton  something  in  which  he  never  claimed  any  interest )  and  the  person  to  whom 
the  shares  are  transferred  is  not  prejudiced,  inasmuch  as  he  has  actually  got  the 
shares,  for  which  he  has  paid  his  money."  It  was  then  urged  that  Mr.  Lupton 
might  be  liable  on  his  covenants  in  the  transfer.  Cresswell,  J. :  *^  But  the  shares 
actually  are  transferred.  The  purchaser  has  got  them.  How  could  the  transferree 
be  damnified  by  such  a  covenant,  if  there  is  no  one  in  a  position  to  gainsay  it?  By 
the  company's  act  the  register  is  the  title.  By  that  act  tlie  company  are  empowered 
to  make  certain  calls,  but  so  far  as  appears  those  calls  may  all  have  been  made,  and 
the  whole  money  paid  on  them ;  in  all  probability  the  fact  is  so.  We  know  that 
the  company  have  completed  the  line,  and  have  been  working  it  for  a  very  consider- 
able time."(m) 

The  prisoner  was  indicted  for  forging  a  transfer  of  shares  in  the  Eastern  Coun- 

(m)  Reg.  V,  Marcus,  2  C.  &  K.  356  (61  E.  G.  L.  R.),  a.d.  1846. 
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ties  Kailway,  with  intent  to  defraud  Pilling,  A.  Hoatson,  the  Railway  Company, 
Lucas,  Glover,  and  Turner,  respectiyely.  The  prisoner  was  a  sharebroker  at  Hati- 
&x,  an4  had  had  dealings  with  Lucas,  another  broker,  at  Liverpool.  At  the  latter 
*7R21   ^^^  ^^  1844  the  prisoner  had  purchased  of  Lucas  200  shares  *in  the  Eastr 

^  em  Counties  Railway,  and  the  transfers  as  well  as  the  certificates  had  all 
come  into  the  hands  of  the  prisoner,  except  the  transfer  of  twenty  of  these  200 
shares.  At  the  time  when  the  transfer  of  these  twenty  should  have  been  ddivered 
to  the  prisoner,  he  had  become  insolvent,  owing  a  large  sum  of  money  to  Lucas. 
The  holder  of  the  shares,  which  had  been  purchased  by  Lucas  before  he  had  sold 
them  to  the  prisoner,  was  R.  A.  Pilling,  who  at  various  periods  had  executed  deeds 
of  transfer  of  different  portions  of  the  200  shares,  which  from  time  to  time  were 
disposed  of  by  his  broker.  Lucas  having  sent  to  the  prisoner  according  to  custom 
for  '^  a  name"  of  the  proposed  transferree  to  be  inserted  in  the  deed  for  the  twenty 
shares  in  question,  the  prisoner  sent  him  that  of  Glover,  with  which  the  transfer 
deed  was  prepared.  Lucas,  in  consequence  of  the  prisoner's  circumstanoes,  did  not 
forward  the  deed  to  the  prisoner;  ana  the  prisoner  took  a  blank  deed,  the  body  of 
which  was  in  his  own  handwriting,  into  his  counting-house,  and  there  sent  for  two 
boys,  G.  Fleming  and  J.  Thompson,  and  caused  Fleming  to  sign  the  name  ^'  Robert 
A.  Pilling"  as  transferror,  and  Thompson  to  attest  that  signature  with  Us  own 
name,  and  he  then  procured  his  own  brother,  A.  Hoatson,  to  sign  his  name  as 
transferree,  a  clerk  in  the  employ  of  another  broker  putting  his  name  as  attesting 
witness  to  that  of  A.  Hoatson.  A.  Hoatson  proved  that  he  had  executed  the  deed 
at  the  prisoner's  request ;  that  he  had  given  nothing  for  the  shares,  and  acted  as  a 
mere  nominal  party,  it  being  customary  in  the  business  for  one  broker  to  lend  his 
name  to  another.  Another  broker  proved  that  he,  as  the  prisoner's  agent,  had  re- 
ceived the  shares  and  this  deed  from  the  prisoner,  and  had  sold  the  shares  for  him; 
all  the  calls  upon  them  being  then  paid  up.  Pilling  had  continued  registered  pro- 
prietor of  the  shares  up  to  three  days  after  the  last-mentioned  sale,  when  the  twenty 
shares  were  registered  in  the  name  of  A.  Hoatson,  and  afterwards  they  passed  from 
him  to  Turner,  in  whose  name  they  still  stood.  The  proceeds  of  the  shares,  be- 
tween £400  and  £500,  had  been  paid  by  the  broker  to  the  prisoner.  It  was  sab- 
mi  tied  that  there  was  no  evidence  of  the  intent  to  defraud,  because  it  did  not  appear 
that  any  one  could  be  defrauded.  In  Reg,  v.  Marcu8(ri)  Cresswell,  J.,  directed  an 
acquittal  on  the  ground  that  the  interest  of  the  parties  alleged  to  have  been  de- 
frauded was  not  such  that  any  prejudice  to  them  could  have  resulted  from  the  for- 
gery, all  the  calls  in  that,  as  in  this  case,  having  been  paid  up.  Rolfe,  B. :  ^*  I  can- 
not assent  to  that  view  of  the  law.  The  parties  supposed  to  be  in  a  situation  to  be 
defrauded  are  Pilling,  the  Railway  Company,  Lucas,  A.  Hoatson,  Glover,  and 
Turner.  There  would  seem  to  be  no  fraud  practically  as  affecting  the  two  latter. 
But  Pilling,  up  to  the  date  of  the  forgery,  would  have  some  legal  right,  if  it  were 
only  that  of  voting  at  meetings.  Lucas  claimed  a  right  of  lien  for  a  balance  then 
due  to  him  from  the  prisoner.  It  may  be  doubtful  as  to  the  Company,  but  I  think 
this  amounts  to  a  fraud  upon  them.  And  A.  Hoatson,  the  transferree,  is  in  a  con- 
dition to  be  prejudiced,  because  he  might,  if  he  chose  to  deal  with  the  shares  as 
his  own,  have  been  rendered  liable  to  others,  as  to  Turner,  to  whom  they  event- 
ually went.  The  prisoner's  was  a  wrongful  act,  whereby  others  might  be  damnified. 
*7R^1  *^°^  ^^^  respect  the  case  may  be  said  to  be  a  case  of  misfort^une,  as  perhaps 

-'  the  prisoner  considered  himself  entitled  to  the  transfer;  he  had,  most 
likely,  contemplated  helping  himself  by  wrong  to  what  he  thought  his  right.  I 
can,  however,  perceive  no  reason  for  doubting  that  the  act  involved  fraud."  And 
Rolfe,  B.,  directed  the  jury  that  the  two  parties  as  to  whom  the  fraud  appeared,  in 
his  opinion,  to  be  most  obvious,  were  Pilling  and  the  Railway  Company. (o) 

One  count  charged  the  prisoners  with  uttering  the  forged  will  of  W.  Tufis,  with 
intent  to  defraud  the  heir>at-law  of  W.  Tufis ;  another  with  intent  to  defraud  a  cer- 
tain person  or  persons  whose  names  are  unknown  to  the  jurors.  One  of  the  pri- 
soners was  the  son  of  W.  Tufis,  whose  will  was  forged.  A  witness  stated  that  he 
had  heard  that  W.  Tuffs  had  had  a  son  by  a  former  marriage,  but  had  never  seen 

(n)  Supra. 

(o)  Reg.  v.  Hoatson,  2  C.  &  K.  777  (61  E.  0.  L.  R.),  a.d.  1847. 
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any  reputed  child  or  children  of  the  first  marriage,  and  knew  nothing  of  their  exist- 
ence except  hy  report.  No  other  evidence  was  offered  to  prove  that  there  had  been 
any  former  marriage,  or  any  children  of  the  marriage.  Coltman,  J.,  thought  that 
nnder  these  circumstances  the  allegation  of  an  intent  to  defraud  the  heir  of  W. 
Tuffs  was  not  supported,  there  being  no  proof  of  there  ever  having  been  any  heir-at- 
law  except  the  prisoner,  H.  F.  Tuffs ;  but  as  the  foigery  was  clearly  proved,  and  it 
appeared  highly  improbable  that  such  a  forgery  shoidd  be  committed  except  for  the 
purpose  of  defrauding  some  one,  he  left  the  question  to  the  jury  upon  the  count  with 
intent  to  defraud  a  person  or  persons  unknown ;  and  the  jury  convicted  H.  F.  Tuffs ; 
but  Goltman,  J.,  entertained  a  doubt  whether  a  prisoner  could  properly  be  convicted 
on  such  a  count  without  proof  that  the  forged  instrument  was  capable  of  effecting  a 
fraud  on  some  person  or  other,  and  therefore  reserved  the  point ;  and  afler  argu- 
ment on  behalf  of  the  prisoner,  the  judges  were  evenly  divided  upon  this  ques- 
tion.(/>) 

Upon  an  indictment  for  forging  and  uttering  a  transfer  of  shares  in  the  Water- 
ford,  Wexford,  Wicklow  and  Dublin  Railway  Company  from  P.  Hanstock  to  E. 
Piearse,  with  intent  to  defraud,  it  appeared  that  Captain  Owen  had  been  the  original 
proprietor  of  the  shares,  and  being  anxious  to  protect  himself  from  liability  in  respect 
of  the  shares,  had  transferred  them,  without  any  consideration,  to  P.  Hanstock ;  but 
the  actual  transfer  was  not  proved.  In  order,  however,  to  show  that  Hanstock  was 
re^stered  as  a  shareholder  in  respect  of  those  shares,  and  that  he  would  be  treated 
by  the  company  as  a  person  entitled  to  deal  with  them,  to  receive  any  dividends 
payable  on  them,  or  to  transfer  them,  the  register  of  shareholders,  bearing  the  seal 
of  the  company,  and  kept  according  to  the  8  &  9  Vict.  c.  16,  s.  ^,  was  tendered  as 
evidence,  and,  afler  objection  on  the  part  of  the  prisoner,  received.  It  was  further 
objected  that  the  title  of  Hanstock  should  be  shown,  and  that  the  transfer  from  Cap- 
tain Owen  to  him  should  be  proved  for  that  purpose;  but  this  objection  also  was 
overruled.  The  W.  W.  W.  and  D.  R.  Company  had  paid  no  dividend,  and  there 
seemed  no  probability  of  any  being  declared  at  Uie  time  of  the  forgery ;  the  question 
of  winding  up  the  company  had  been  considered^  the  shares  were  not  of  any  market- 
able value,  but  the  company  *had  power  to  enforce  payment  of  calls,  and  one  rutnoi 
of  £2  a  share  was  about  to  be  made.  The  jury  were  directed,  upon  the  ques-  >- 
tion  of  intention  to  defraud,  that  it  was  not  necessary  to  find  an  intent  to  defraud 
any  one  in  particular,  but  they  must  have  in  view  some  person  who  could  be  de- 
frauded, so  that  the  consequence  of  the  prisoner's  act  would  necessarily  or  possibly 
be  to  defraud  some  person,  and  that  it  was  for  them  to  say  whether,  as  Hanstock 
would  be  the  person  to  whom  the  dividends,  if  any  (of  which  there  did  not  seem  to 
be  much  probability),  would  legally  be  payable,  he  might  not  have  been  defrauded 
if  the  company  had  got  into  better  circumntances ;  or  whether  the  company  might 
not  have  been  defrauded,  if  they  had  been  induced  by  the  forgery  to  insert  Piearse's 
name  on  the  register,  and  had  made  a  call,  which  they  appeared  to  be  about  to  do, 
or  whether  any  person  might  not  have  been  defrauded  if  induced  to  advance  money 
on  the  shares,  in  anticipation  of  the  company  coming  round,  and  on  the  faith  that 
Piearse  was  the  real  owner  of  them.  The  jury  having  convicted,  the  Recorder  re- 
quested the  opinion  of  Ij^e  judges  as  to  whether  he  was  right  in  receiving  the  regis- 
ter of  the  shareholders  in  evidence,  under  the  circumstances,  for  the  purpose  above 
stated,  or  whether  further  evidence  of  the  transfer  of  the  shares  from  Captain  Owen 
to  Hanstock  was  necessary ;  and  also  whether  he  was  right  in  thus  leaving  the  case 
to  the  jury ;  and  after  aignment  the  judges  were  unanimously  of  opinion  that  the 
register  of  shareholders  was  properly  admitted  in  evidence,  '^  it  being  under  the  seal 
of  the  company,  and  kept  pursuant  to  the  Act  of  Parliament,  and  it  appearing  from 
the  register  that  Hanstock  was  a  shareholder,  that  it  was  unneoessaiy  for  the  purpose 
of  sustaining  this  indictment  that  Hanstock's  title  should  be  further  gone  into.''($) 
<*  The  register  was  part  of  Hanstock's  title  if  his  name  was  on  it.  The  fraudulent 
act  of  the  prisoner  tended  to  injure  that  part  of  Hanstock 's  title.  The  register  was 
admissible  to  show  that  the  act  of  the  prisoner  might  have  had  that  effect.  A  com- 
plete tide  in  Hanstock  was  not  necessary  in  order  that  he  should  be  defrauded  in 


1 


p)  Reg.  V,  Tylaey  k  Tuffs,  1  Den.  C.  C.  319, 1..D.  184S. 
g)  Per  Cress  well,  J. 
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respect  of  something  which  was  a  step  to  a  complete  title."(^)  With  respect  to  the 
directioD  to  the  jury,  ^'  the  suhstantial  meaning  of  what  the  Recorder  said  to  the 
juiy  was  that,  though  it  was  not  necessary  to  show  an  intent  to  defraud  any  particu- 
lar individual,  there  must  be  somebody  to  be  defrauded,  and  that  there  were  several 
parties  who  might  have  been  defrauded/'(s)  ''  His  observation  that  Hanstock  was 
entitled  to  the  dividends  seems  to  have  been  grounded  on  the  supposition  that,  in 
order  to  convict  a  prisoner  of  an  intent  to  defraud,  there  must  be  somebody  to  be 
defrauded  or  hurt  in  some  way ',  but  it  is  not  necessary  that  any  person  should  be  in 
a  situation  to  be  defrauded.  If  the  Recorder  had  been  set  right  upon  that  point,  it 
would  have  been  so  much  worse  for  the  prisoner;  for  the  only  chance  the  prisoner 
had  to  get  off  was  the  belief  of  the  jury  that  he  could  not  be  convicted  unless  he 
intended  to  defraud  somebody  in  particular,  and  thit  to  have  intended  to  defraud 
was  not  enough  ^"(f)  and  the  conviction  was  affirmed.(ii) 

itifjQK-x  *Ry  the  14  &  12  Vict.  c.  100,  s.  8,  a  provision  was  made  as  well  for  the 
-'  allegation  o!'  the  intent  to  defraud  as  for  the  proof  of  that  intent;  but  that 
section  is  repealed  and  re-enacted  in  terms,  with  the  additions  in  italics,  by  the  24 
&  25  Vict.  c.  98,  by  sec.  44  of  which  ^*  It  shall  be  sufficient,  in  any  indictment  for 
forging,  altering,  uttering,  offering,  disposing  of,  or  putting  off  any  instrument 
whatsoever,  where  it  shall  be  necessary  to  allege  an  intent  to  defraud,  to  allege  that 
the  party  accused  did  the  act  with  intent  to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person ;  and  on  the  trial  of  any  such  offence  it  shall  not  be 
necessary  to  prove  an  intent  to  defraud  any  particular  person,  but  it  shall  be  suffi- 
cient to  prove  that  the  party  accused  did  the  act  chargt^d  with  an  intent  to  de- 
fraud." 

The  prisoner  was  indicted  at  common  law  for  forging  and  uttering  a  diploma  of 
the  College  of  Surgeons.  The  indictment  was  in  the  common  form.  The  College 
of  Surgeons  has  not  power  to  confer  any  degree  or  qualification,  but  before  admit- 
ting any  person  to  its  membership,  it  examines  him  as  to  his  surgical  knowledge, 
and  if  satisfied  therewith,  admits  him,  and  issues  a  document,  called  a  diploma, 
which  states  the  membership.  The  prisoner  had  forged  one  of  these  diplomas.  He 
procured  one  actually  issued  by  the  College  of  Surgeons,  erased  the  name  of  the 
person  mentioned  in  it,  and  substituted  his  own.  He  hung  it  up  in  his  sitting- 
room,  and  on  being  asked  by  two  medical  practitioners  whether  he  was  qualified,  he 
said  he  was,  and  produced  this  document  to  prove  his  assertion.  When  a  candidate 
for  an  appointment  as  vaccinating  officer,  he  stated  he  had  his  qualification,  and 
would  show  it  if  the  clerk  of  the  guardians,  who  were  to  appoint  to  the  office,  would 
go  to  his  (the  prisoner's)  gig.  He  did  not,  however,  then  produce  or  show  it. 
The  prisoner  was  found  guilty,  and  the  facts  are  to  be  taken  to  be,  that  he  forged 
the  document  in  question  with  the  general  intent  to  induce  a  belief  that  the  docu- 
ment was  genuine,  and  that  he  was  a  member  of  the  College  of  Surgeons,  and  that 
he  showed  it  to  two  persons  with  the  particular  intent  to  induce  such  b<^lief  in 
these  persons ;  but  that  he  had  no  intent  in  forging,  or  in  uttering  or  publishing 
(assuming  there  was  one),  to  commit  any  particular  fraud  or  specific  wrong  to  any 
individual ;  and,  upon  a  case  reserved,  it  was  held  that  the  conviction  was  wrong. 
Jervis,  C.  J.,  "  The  14  &  15  Vict,  f  100,  s.  8,  alters  and  affects  the  forms  of  plead- 
ings only,  and  does  not  alter  the  character  of  the  offence  charged.     The  law  as  to 

(r)  Per  Lord  Campbell,  C.  J.  (*)  Per  Cresswell,  J. 

(i)  Per  Maule,  J. 

(u)  Reg.  V.  Nash,  2  Den.  C.  C.  493,  a.d.  1852.  Maule,  J.,  during  the  argument  said, 
•<The  Recorder  seems  to  have  thonght  that,  in  order  to  prove  an  intent  to  defraad,  there 
should  have  been  ^me  person  defrauded^  or  who  might  possibly  have  been  defrauded. 
But  1  do  not  think  that  at  all  necessary.  A  man  may  have  an  intent  to  defraud,  and  yet 
there  may  not  be  any  person  who  could  be  defrauded  by  his  act.  Suppose  a  person  with 
a  good  account  at  his  bankers,  and  a  friend,  with  his  knowledge,  forges  his  name  to  a 
check,  either  to  try  his  credit,  or  to  imitate  his  handwriting,  there  would  be  no  intent  to 
defraud,  though  there  would  be  parties  who  might  be  defrauded.  But  where  another 
person  has  no  account  at  his  bankers,  but  a  man  supponet  that  he  has,  and  on  that  suppo- 
sition forges  his  name,  there  would  be  an  intent  to  defraud  in  that  case,  although  no 
person  could  be  defrauded."  And  again,  'v'This  man  might  have  been  convicted,  though 
Hanstock's  name  was  not  on  the  register.  There  may  be  an  intent  to  defraud  without  the 
power  or  the  opportunity  to  defraud."     See  Rex  v.  Crowtber,  jmw<,  p.  788. 
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that  is  the  same  as  if  the  statute  had  not  heen  passed.  This  is  an  indictment  for 
forgery  at  common  law.  I  will  not  stop  to  consider  whether  this  is  a  *doca-  r^irog 
Dient  of  a  public  nature  or  not,  though  I  am  disposed  to  think  that  it  is  not  ^ 
a  public  document ;  but  whether  it  is  or  not,  in  order  to  make  out  the  offence,  there 
must  have  been,  at  the  time  of  the  instrument  being  forged,  an  intention  to  defraud 
some  person.  Here  there  was  no  such  intent  at  that  time,  and  there  was  no  utter- 
ing at  the  time  it  is  said  there  was  an  intention  to  defraud."  Wightman,  J. : 
^*  Before  the  late  statute  it  was  necessary  to  allege  an  intent  to  defraud  some  one, 
and  there  must  be  an  intention  to  do  su  now.  In  this  case  it  does  not  appear  that 
at  the  time  when  the  forgery  was  committed  there  was  an  intention  to  defraud  any 
one."     Cresswell  and  Erie,  Js.,  and  Bramwell,  B.,  concurred.(v) 

(v)  Reg.  V.  Hodgson,  D.  k  B.  3,  a.d.  1856.  This  decision  is  clearly  erroneous.  The  14 
&  15  Vict.  c.  100,  s.  8,  did,  in  express  terms,  alter  the  law  as  well  as  the  form  of  indict- 
ment, for  it  expressly  enacts  that  *^on  the  trial  of  any  of  the  offences  in  this  section  men- 
tioned (forging,  uttering,  disposing  ofj  or  putting  off  any  instrument  whatsoever),  it  shall 
not  be  necessary  to  proot  an  intent  on  the  part  of  the  defendant  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove  that  the  defendant  did  the  act  charged  with  an 
intent  to  defraud."  The  judgment,  therefore,  and  the  clause  in  the  Act  are  directly  in 
contradiction  to  each  other,  and  consequently  the  former  cannot  be  right.  The  clause, 
too,  was  introduced  advisedly  for  the  very  purpose  of  altering  the  law.  See  my  note  to 
Lord  Campbell's  Acts,  p.  13. 

It  is  a  fallacy  to  suppose  that  before  that  Act  there  must  have  been  an  intent  to  defraud 
any  particular  person  at  the  time  of  forging  the  document. 

In  Tatlock  v.  Harris,  3  T.  R.  176,  that  great  lawyer.  Shepherd,  said  in  argument,  "It  is 
no  answer  to  a  charge  of  forgery  to  say  that  there  was  no  special  intent  to  defraud  any 
particular  person,  because  a  general  intent  to  defraud  is  sufficient  to  constitute  the  crime  ;" 
and  this  position  was  not  denied  by  that  great  lawyer.  Wood,  who  argued  on  the  other 
side,  and  was  apparently  adopted  by  the  court.  It  is  cited  in  1  Leach  216,  note  (a);  3 
Chitty  Cr.  L.  1036 ;  and,  as  far  as  we  are  aware,  was  never  doubted  in  any  case.  Indeed, 
in  Reg.  v.  Tylney,  1  Den.  G.  G.  319,  tupra^  it  seems  to  have  been  assumed  on  all  hands  to 
be  the  law.  There  the  prisoner  forged  a  will,  but  there  was  no  evidence  to  show  that  any 
one  existed  who  could  have  been  defrauded  by  it,  and  the  judges  were  equally  divided 
whether  a  count  for  forgery  with  intent  to  defraud  some  person  unknown  could,  under 
such  circumstances,  be  supported.  It  is  obvious  that  this  assumed  that  if  there  had  been 
evidence  that  there  was  any  one  who  might  have  been  defrauded,  though  there  was  no 
evidence  that  the  prisoners  even  knew  of  the  existence  of  any  such  person,  the  offence 
would  have  been  forgery.  Indeed  it  would  be  very  startling  to  suppose  that  a  man  who 
lorged  a  will,  intending  to  defraud  the  next  of  kin,  whoever  they  might  happen  to  be,  was 
not  guilty  of  forgery,  because  lie  had  only  that  general  intent.  The  point  is  too  obvious 
to  have  escaped  that  able  criminal  lawyer,  Mr.  Frendergast,  and  as  he  did  not  take  it,  he 
clearly  thought  it  wholly  untenable,  and  so  also  must  the  judges  who  heard  the  case. 
See  also  the  observations  of  Cresswell,  J.,  in  Reg.  v.  Marcus,  2  C.  &  K.  356  (61  E.  C.  L.  R.), 
9upra.  In  Reg.  v.  Nash,  2  Den.  G.  C.  493,  supra^  Maule,  J.,  expressed  a  very  strong  opinion 
that  it  was  not  necessary  in  order  to  prove  an  intent  to  defraud,  that  there  should  be  any 
person  who  could  be  defrauded,  and  this  opinion  was  not  dissented  from  by  any  of  the 
other  judges. 

It  has  long  been  settled  that  making  any  instrument  which  is  the  subject  of  forgery  in 
the  name  of  a  non-existing  person,  is  forgery,  and  in  Wilks's  case,  2  East  P.  C.  957,  all  the 
judges  were  of  opinion  that  a  bill  of  exchange  drawn  in  fictitious  names  was  a  forged  bill. 
Now  every  one  knows  that,  at  the  time  when  such  documents  are  forged,  the  forger  has 
no  intent  to  defraud  any  particular  person,  but  only  an  intent  to  defraud  any  persom  whom 
he  may  afterwards  meet  with  and  induce  to  cash  the  bill,  and  no  suggestion  has  ever  been 
made  in  any  of  these  cases  that  that  offence  was  not  forgery ;  and  so  also  in  the  case  of 
the  forgery  of  bank  notes,  &c.,  there  is  no  intent  at  the  lime  of  the  forgery  to  defraud  any 
particular  person.     See  Rex  v.  Mazagora,  tn/ra,  which  was  not  cited  in  Reg.  v.  Hodgson. 

The  ground  of  the  present  judgment  seems  to  have  been,  that  formerly  the  particular 
person  who  was  intended  to  be  defrauded  must  have  been  named  in  the  iudicinient:  no 
doubt  it  is  a  general  rule  of  criminal  pleading  that  the  names  of  persons  should  be  stated, 
but  this  rule  is  subject  to  the  exception  that  wherever  the  stating  the  name  of  any  person 
in  an  indictment  is  highly  inconvenient  or  impracticable,  the  name  need  not  be  stated, 
for  Lex  neminem  coffit  ad  vana  teu  impostilnlia.  Therefore  the  names  of  inliabitants  of  coun- 
ties, hundreds,  and  parishes  need  never  be  stated.  So,  too,  where  there  is  a  conspiracy 
to  defraud  tradesmen  in  general,  the  names  ueed  not  be  slated ;  so  where  there  is  a  con- 
spiracy to  raise  ihe  funds,  it  is  not  necessary  lu  slate  ihe  names  of  the  persons  who  shall 
atterwards  become  purchasers  of  stock;  *'for  the  defendants  could  uot,  except  by  a  spirit 
of  prophecy,  divine  who  would  be  the  purchasers  ou  a  subsequent  day:"  per  Lord  Ellen- 
borough,  C.  J  ,  Rex  r.  De  Berenger,  3  M.  &  S.  66 ;  which  reason  is  equally  applicable  to 
the  case,  where  at  the  lime  i>t  torging  an  instrument,  there  is  no  intent  to  defraud  any 
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*7R71  *^^  ^^^  ^^^  holden  that  the  jury  ought  to  infer  an  intent  to  defraud  the 
-'  person  who  would  have  to  pay  the  insUument  if  it  were  genuine,  although 
from  the  manner  of  executing  the  forgery,  or  from  that  person's  ordinary  caution, 
it  would  not  he  likely  to  impose  upon  him,  and  although  the  object  was  general  to 
defraud  whoever  might  take  the  instrumeut,  and  the  intention  of  defrauding,  in 
particular,  the  person  who  would  have  to  pay  the  instrument,  if  genuine,  did  not 
enter  into  the  prisoners  contemplation. (u?) 

♦7881       *  Where  a  forged  request  for  the  delivery  of  goods  was  addressed  in  her 
-'  maiden  name  to  a  female,  who  prior  to  the  date  of  it  had  married,  it  was  held 
that  the  intent  might  be  laid  to  be  to  defraud  the  husband.     Upon  an  indictment 
for  uttering  the  following  forged  request  for  the  delivery  of  goods — 

"  Miss  Inwood, 
^^  Please  to  let  my  carpenter  have  28  lbs.  of  white  lead,  and  a  mop,  for  the  ship 
Hunter. 

'*  11th  November,  1834."  "William  Pescod,  Master."— 

particular  person.  Indeed,  it  is  now  clearly  settled  that  where  a  conspiracy  is  to  defraud 
indefinite  individuals,  it  is  unnecessary  to  name  any  individuals:  Rex  v.  Peck,  9  A.  &  E. 
686  (36  £.  G.  L.  R.) ;  Reg.  v.  King,  7  Q.  B.  782  (53  E.  C.  L.  R.).  This  may  be  token  to  be 
a  general  rule  of  criminal  pleading;  and  it  has  long  been  applied  to  forgery.  In  17TI,  in 
Rex  V.  Birch,  1  Leach  79,  the  prisoners  were  convicted  of  forging  a  will,  and  one  count 
alleged  the  intent  to  be  "to  defraud  the  person  or  persons  who  would  by  law  be  entitled 
to  the  messuages"  whereof  the  testator  died  seised:  3  Chitt.  C.  L.  1066  a.  And  it  has 
been  the  regular  course  in  indictments  for  forging  wills,  at  least  ever  since  that  case,  to 
insert  counts  with  intent  to  defraud  "the  heir  at  law"  and  the  "next  of  kin,"  generally: 
Jerv.  Arch.,  8th  ed.  370;  3  Ch.  Cr.  L.  1069.  It  is  true  that  in  general  there  bare  also 
been  counts  specifying  the  heir  at  law  or  next  of  kin  by  name.  But  in  Reg.  r.  Tylney, 
there  was  no  such  count.  No  objection  seems  ever  to  have  been  token  to  any  such  general 
count.  So  also  in  any  forgery  with  intent  to  defraud  the  inbabitonts  of  a  county,  hundred, 
or  parish,  the  inhabitants  may  be  generally  described.  These  instonces  clearly  show  that 
it  is  not  necessary  in  forgery,  any  more  than  in  other  cases,  to  name  individuals  where 
there  is  either  great  inconvenience  or  impracticability  in  doing  so.  A  conviction  for  con- 
spiracy to  negotiate  a  bill  of  exchange,  the  drawers  of  which  were  a  fictitious  firm,  and 
thereby  fraudulently  to  obtain  goods  from  the  King's  mbjeettj  although  it  did  not  appear 
that  any  particular  person  to  be  defrauded  was  contemplated  at  the  time  of  the  conspiracr, 
has  been  held  good:  Rex  v.  Hevey,  2  East  P.  G.  858,  note  (a),  and  this  case  bears  con- 
siderably on  the  present  question.  If  a  person  forged  a  bill  of  exchange  with  intent  to 
defraud  any  one,  whom  he  might  afterwards  induce  to  cash  it,  and  he  uttered  it  to  A.  B., 
it  cannot  be  doubted  that  he  would  be  guilty  of  utteringiwith  intent  to  defraud  A.  B.; 
and  it  would  indeed  be  strange  to  bold  that  he  was  guilty  of  uttering,  but  not  of  forging, 
the  bill.  No  doubt  the  offence  of  forgery  consists  in  the  intent  to  deceive  or  defraud ;  but 
a  general  intent  to  defraud  is  just  as  criminal  as  to  defraud  any  particular  individual.  In 
each  case  there  is  a  wrongful  act  done  with  a  criminal  intent,  which  according  to  Rex  v. 
Higgins,  2  East  R.  5,  is  sufficient  to  constitute  an  indictoble  offence. 

In  the  course  of  the  argument,  Erie,  J.,  said,  "Would  it  not  have  been  enough  to  allege 
an  intent  to  deceive  divers  persons  to  the  jurors  unknown,  to  wit,  all  the  patients  of  his 
late  master?"  This  approaches  very  nearly  to  the  correct  view,  viz.,  that  it  would  have 
been  enough  before  the  14  &  15  Vict.  c.  100,  s.  8,  to  have  alleged  and  proved  an  intent  to 
deceive  any  persons  who  should  afterwards  become  his  patients.  Wightman,  J.,  during 
the  argument  said,  "  The  question  is,  whom  did  he  intend  to  deceive  when  the  forgery 
was  committed?"  And  Jervis,  G.  J.,  said,  "The  intent  must  not  be  a  roving  intent,  but 
a  specific  intent."  Now,  in  Bolland's  case,  1  Leach  83,  ante,  p.  735,  the  prisoner  was  exe- 
cuted for  forging  an  indorsement  in  the  name  of  a  non-existing  person,  with  intent  to 
defraud  a  person  whom  he  does  not  even  seem  to  have  known  when  he  forged  the  indorse- 
ment, and  to  whom  the  note  was  ottered  in  Bolland's  absence,  by  a  man  who  saw  BoUand 
indorse  the  note.  And  it  cannot  be  doubted  that  a  man  may  be  guilty  of  Intending  to 
defraud  divers  persons,  at  different  times,  by  the  same  instrument;  as  where  he  tries  to 
utter  a  forged  note  to  several  persons  one  after  another,  in  which  case  he  may  be  con- 
victed of  uttering  with  intent  to  defraud  each  of  them. 

Thus  much  has  been  said  because  it  is  very  important  that  the  law  on  the  subjects  dis- 
cussed in  this  note  should  not  be  left  in  uncertointy,  and  it  is  much  to  be  regretted  that 
Reg.  V.  Hodgson  was  ever  decided  as  it  was,  as  it  may  encourage  ignorant  pretenders  to 
fabricate  diplomas,  and  thereby  not  only  to  defraud  the  poor  of  their  money,  but  to  injure 
their  health. 

(to)  Rex  V.  Mazagora,  R.  &  R.  291.  In  this  case  the  jury  found  that  the  prisoner  had 
the  intention  to  defraud  whoever  might  toke  the  note,  but  that  the  intention  of  defrauding 
the  bank  in  particular  did  not  enter  into  her  contemplation,  and  it  was  held  that  the  jury 
ought  to  have  inferred  an  intent  to  defraud  the  bank. 
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it  appeared  that  the  prisoner  presented  the  order  on  the  day  of  the  date  at  a  shop 
which  had  heen  kept  by  Miss  Inwood  for  several  years,  and  at  which  Captain 
Pescod  had  been  in  the  habit  of  purchasing  goods  for  his  ship ;  but  in  the  month 
of  January  previous  Miss  Inwood  had  married  J.  Barrow,  and  the  goods  were  de- 
livered to  the  prisoner  by  him.  The  Recorder  doubted  if  the  indictment  was  sus- 
tained, there  not  being  any  averment  of  an  intent  to  defraud  Miss  Inwood ;  but  the 
prisoner  being  found  guilty,  he  consulted  Lord  Denman,  C.  J.,  Park,  J.  A.  J.,  and 
Bolland,  B.,  and  they  were  of  opinion  that  the  conviction  was  right.(a;) 

Upon  an  indictment  for  forging  and  uttering  an  order  for  the  payment  of  money, 
signed  John  Phillips,  with  intent  to  defraud  F.  Rufford  and  others,  it  appeared 
that  the  order  was  presented  at  Messrs.  Rufford's  bank ;  but  they  would  not  pay  the 
amount;  and  no  person  named  John  Phillips  kept  cash  with  them;  it  was  objected 
that  there  could  be  no  intent  to  defraud  Messrs.  Rufford,  as  there  was  not  the  most 
remote  chance  of  their  paying  the  money ;  but  it  was  held  that  the  prisoner's  going 
to  Messrs.  Rufford's,  and  presenting  the  paper  for  payment,  was  quite  sufficient 
evidence  of  an  intent  to  defraud  them.(y) 

Where  on  an  indictment  against  an  attorney  for  forging  a  county  court  summons, 
it  appeared  that  a  distringas  had  been  altered  by  striking  out  the  words  respecting 
the  distraining  and  inserting  the  word  "summon"  instead,  and  this  paper  had  been 
served  on  the  prosecutor,  who  paid  the  costs,  as  if  it  had  been  a  genuine  summons, 
and  the  debt  claimed  of  him ;  Patteson,  J.,  held  that  there  was  no  evidence  of  any 
intent  to  defraud  the  prosecutor,  as  he  would  have  had  just  the  same  costs  to  pay  if 
the  summons  had  been  sued  out  in  the  most  regular  manner. (;;) 

It  is  said  by  Hawkins  that  the  notion  of  forgery  does  not  seem  so  much  to  con- 
sist in  the  counterfeiting  of  a  man's  hand  and  seal,  which  may  oflen  be  done  inno- 
cently ;  but  in  the  endeavoring  to  give  an  appearance  of  truth  to  a  mere  deceit  and 
falsity,  and  either  to  impose  that  upon  the  world  as  the  solemn  act  of  another, 
which  he  is  no  way  privy  to,  or  at  least  to  make  a  man's  own  act  appear  to  have 
been  done  at  a  time  when  it  was  not  done,  and  by  force  of  such  a  falsity  to  give  it 
an  operation  which  in  truth  and  justice  it  ought  not  to  have. (a) 

But  as  the  fraud  and  intention  to  deceive,  by  imposing  upon  the  world  that  as 
the  act  of  another  which  he  never  consented  to,  are  the  chief  ingredients  which  con- 
stitute this  offence,  so  it  has  *been  holden,  that  he  who  writes  a  deed  in  r^c^on 
another's  name,  and  seals  it  in  his  presence,  and  by  his  command,  is  not  ^ 
guilty  of  forgery,  because  the  law  looks  upon  this  as  the  other's  hand  and  sealing, 
being  done  by  his  approbation  and  command. (5) 

So,  if  a  man  writes  a  will  for  another  without  any  directions  from  him,  and  he 
for  whom  it  is  written  becomes  nan  compos  before  it  is  brought  to  him,  it  is  not 
forgery ;  for  it  is  not  the  bare  writing  of  an  instrument  in  another's  name,  without 
his  privity,  but  the  giving  it  a  false  appearance  of  having  been  executed  by  him, 
which  makes  a  man  guilty  of  forgery.((;)  Also,  he  cannot  be  punished  as  guilty  of 
forgery  who  raises  the  word  Itbris  out  of  a  bond  made  to  himself,  and  substitutes 
marcis,  because  here  is  no  appearance  of  a  fraudulent  design  to  cheat  another,  and 
the  alteration  is  prejudicial  to  none  but  to  him  who  makes  it,  whose  security  for  his 
money  is  wholly  avoided  by  it;  yet  this  it  seems  would  be  forgery  if  by  the  circum- 
stances of  the  case  it  should  in  any  way  appear  to  have  been  done  with  any  view  of 
gaining  an  advantage  to  the  party  himself,  or  of  prejudicing  a  third  person  \  and  it 
b  holden,  that  such  an  alteration,  even  without  these  circumstances,  is  a  misdemeanor ; 
though  it  do  not  amount  to  forgery. (c^)  So  that  it  is  well  observed,  that  at  any 
rate  it  is  very  dangerous  to  tamper  in  these  matters,  (e) 

The  prisoner  was  indicted  for  uttering  a  forged  receipt  with  intent  to  defraud  his 

• 

(z)  Rex  r.  Carter,  7  0.  A  P.  134  (32  B.  C.  L.  R.). 

(y)  Rex  V.  Crowther,  5  0.  &  P.  316  (24  E.  0.  L.  R.),  Bosanquet,  J. 

(2)  Rex  V.  Collier,  5  C.  &  P.  160  (24  B.  C.  L.  R.). 

{a)  1  Hawk.  P.  C.  c.  TO,  s.  2. 

(b)  Ibid.,  and  Bac.  Ab.  Forgery  (A.). 

(c)  Moor  760  J  1  Hawk.  P.  C.  c.  70,  8.  5 ;  Bac.  Ab.  Forgery  (A.). 

(d)  1  Hawk.  P.  C.  c.  70,  b.  4;  Bac.  Ab.  Forgery  (A  ).     As  to  the  rasure  of  deeds,  see 
Shep.  Touch.  (;8,  69. 

(e)  2  Bast  P.  C.  c.  19,  8.  3,  p.  854. 

VOL.  II. — 39 
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employer.  The  prisoner  was  the  prosecutor's  agent  to  manage  his  property,  reeeiTe 
his  rents  and  make  payments.  The  receipt  was  in  the  prisoner's  handwriting,  and 
purported  to  he  the  receipt  of  one  Towne ;  to  whom  the  prosecutor  was  indebted, 
and  to  whom  the  prisoner  had  professed  to  the  prosecutor  to  have  paid  the  debt,  by 
handing  him  the  receipt.  It  was  doubtful  whether  the  prosecutor  was  not,  on  the 
whole  account,  indebted  to  the  prisoner.  Erie,  0.  J.,  said  that,  as,  if  this  were  so, 
there  could  hardly  be  proof  of  fraudulent  intent,  and  the  substance  of  the  charge 
was  that  the  prisoner  meant  to  defraud  his  employer,  the  jury  had  better  acquit 
him.(/) 

On  an  indictment  for  forging  and  uttering  a  bond  for  £200  with  intent  to  defraud, 
it  appeared  that  the  prisoner,  an  attorney,  being  applied  to  by  K.  Timbrill,  the  son 
of  a  client,  for  a  loan  of  £400,  had  requested  the  prosecutor  to  advance  £200  of 
this  amount  for  Timbrill ;  the  prisoner,  on  receiving  the  money,  handed  the  prose- 
cutor the  bond  in  question  purporting  to  be  signed  by  Timbrill  and  his  brother-in- 
law;  both  of  whom  denied  that  they  had  affixed,  or  authorized  the  prisoner  to  affix, 
their  names,  but  they  admitted  that  if  the  prisoner  had  applied  for  their  signatures 
*7Q01  ^^^^  vould  not  have  refused,  being  anxious  that  the  sum  of  ^mooey  asked 
-'  should  be  supplied  for  the  immediate  satisfaction  of  Timbrill's  lisiHlities. 
Great  intimacy  had  existed  between  these  parties  and  the  prisoner,  who  had  not 
attempted  any  imitation  of  their  handwriting,  but  had  written  their  names  under 
the  assertion  that  he  considered  he  had  their  authority  to  do  so.  The  prisoner  had 
become  insolvent.  Channell,  B. :  '*  Formerly  it  was  necessary  to  aver  in  the  indict* 
ment  the  names  of  the  parties  who  were  intended  to  be  defrauded  by  the  forgery 
imputed  to  the  prisoner ;  but  under  the  present  state  of  the  law  such  an  averment 
is  unnecessary ;  and  you  must  not  overlook  the  position  of  the  prosecutor,  who 
advanced  his  money  on  the  faith  of  the  bond  delivered  to  him  by  the  prisoner;  and 
it  is  now  established  by  the  evidence,  that,  instead  of  having  a  legal  claim  against 
either  Timbrill  or  his  brother-in-law,  he  had  a  remedy  against  no  one,  and  held  a 
false  and  valueless  document.  The  question  for  the  jury  is  the  intention  of  the 
prisoner  when  he  issued  that  fraudulent  security  to  the  prosecutor.  There  must  be 
a  clear  proof  of  an  intention  to  defraud  the  prosecutor  in  order  to  support  the 
indictment  and  the  conviction  of  the  prisoner.''(j^) 

Sec,  IV, — Of  FViTictpals  and  Acceuories. 

It  has  been  stated  in  a  former  part  of  this  work,  that  it  is  laid  down  generally 
in  the  books,  that  all  are  principals  in  forgery ;  and  that  whatever  would  make  a 
man  accessory  before  the  fact  in  felony,  would  make  him  a  principal  in  forgery;  but 
that  it  is  conceived,  this  must  be  understood  of  forgery  at  common  law,  and  where 
it  is  considered  only  as  a  misdemeanor. (A)  And  with  respect  to  a  ca8e(i)  upon  the 
5  Eliz.  c.  14,  which  would  seem  to  lead  to  a  contrary  conclusion,  it  is  elsewhere 
observed  that,  from  its  circumstances,  there  seems  no  reason  for  taking  that  case 
put  of  the  general  rule,  that  when  a  statute  makes  a  new  felony,  it  incidentally  and 
necessarily  draws  afler  it  all  the  concomitants  of  felony,  namely,  accessories  before 
and  after.(y)     And  this  doctrine  is  confirmed  by  several  cases. 

Three  prisoners.  Scares,  Atkinson,  and  Brighton,  were  charged  by  the  indictment 

(/)  ^^S-  ^*  Bradford,  2  F.  &  F.  859.  This  case  is  probably  misreported,  as  it  is  quite 
clear  that  whether  the  prosecutor  was  indebted  to  the  prisoner  or  not  was  perfectly  imma- 
terial. The  receipt,  if  genuine,  would  have  been  evidence  that  its  amount  had  been  paid 
by  the  prisoner  on  account  of  the  prosecutor,  and,  therefore,  would  in  the  one  case  hare 
been  evidence  of  a  debt  to  that  amount,  and  in  the  other  of  an  addition  of  that  amount  to 
the  existing  debt,  and  the  natural  consequence  of  the  forged  receipt  would  be  to  estab- 
Hsh  either  the  one  state  of  things  or  the  other,  and  so  to  defraud  the  prosecutor  of  the 
amount  mentioned  in  the  receipt. 

(g)  Reg.  V.  Trenfield,  1  F.  &  F.  43.  The  first  part  of  the  marginal  note  represent?  the 
case  as  deciding  what  the  14  &  15  Vict.  c.  100,  s.  8,  expressly  enacts;  the  latter  part  has 
not  a  particle  of  foundation  in  the  body  of  the  case  ;  aud  the  only  reason  for  insertiog  this 
wretchedly  reported  case  is  that  it  may  be  seen  what  the  case,  as  reported,  really  is. 

'h)  Ante^  vol.  I,  p.  60. 

^')  Bothe's  case,  Moor  666;  ante,  vol.  1.  p.  60,  note  (g), 

[J)  2  East  P.  C.  c.  19,  B.  52,  p.  973,  974.     And  see  anfff  vol.  1,  p.  61,  et  §eq. 
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with  felonioasly  uttering  a  forged  bank  note  for  £5  knowing  it  to  be  forged,  &c., 
with  intent  to  defraud  the  governor  and  company  of  the  Bank  of  England.  And 
the  indictment  also  contained  the  other  usual  counts,  for  forging,  and  for  disposing 
of*  and  putting  away  the  note,  with  the  like  intent ;  together  with  counts  stating 
the  intent  to  be,  to  defraud  the  person  to  whom  it  was  offered  in  payment.  The 
prisoner  Brighton  offered  the  note  in  question  in  payment  for  a  pair  of  gaiters  at  a 
^shop  in  Oosport,  and  the  other  two  prisoners,  Soares  and  Atkinson,  were  rutr^q-i 
not  with  Brighton  at  the  time  he  so  offered  the  note,  but  were  waiting  at  '- 
Portsmouth  till  he  should  return  to  them,  it  having  been  previously  concerted 
between  the  three  prinoners  that  Brighton  should  go  over  the  water  from  Portsmouth 
to  Oosport,  for  the  purpose  of  passing  the  note,  and  when  he  had  passed  it,  should 
return  to  join  the  other  two  prisoners  at  Portsmouth ;  they  all  three  knovoing  that 
it  was  a  forged  note,  and  having  been  concerned  together  in  putting  off  another  note 
of  the  same  sort,  and  in  sharing  the  produce  among  them.  The  counsel  for  the 
prisoners  Soares  and  Atkinson  objected,  that  they  were  not  guilty  of  the  charge 
made  against  them  in  this  indictment,  not  having  been  present  at  the  time  the 
other  prisoner  uttered  the  note,  nor  so  near  as  to  be  able  to  aid  and  assist  him ;  and 
that  they  could  be  charged  only  as  accessories  before  the  fact.  The  jury  found 
that  the  forged  note  was  uttered  by  the  prisoner  Brighton,  and  in  concert  with  the 
other  two  prisoners,  and  found  them  all  three  guilty.  The  prisoner  Brighton  was 
left  for  execution :  but  as  to  the  other  two,  on  a  case  reserved,  the  judges  had  no 
doubt  that  they  were  entitled  to  an  acquittal  on  this  indictment  charging  them  as 
principals,  they  not  being  present  at  the  time  of  the  uttering,  or  so  near  as  to  be 
able  to  afford  any  assistance  to  the  accomplice  who  actually  uttered  the  note.(A;) 

So  in  a  later  case,  Graham,  B.,  is  reported  to  have  said,  "  It  has  frequently  been 
held  that  what  would  amount  to  a  constructive  presence  at  common  law  will  not  be 
sufficient  upon  an  indictment  under  a  statute.  A  case  under  this  statute  occurred 
before  me  at  Derby.  Two  persons  went  in  concert  to  utter  a  forged  note ;  one 
went  into  a  shop  to  utter  it,  whilst  the  other  remuned  at  some  Utile  distance  in  the 
street ;  and  it  was  objected  that  the  latter  was  not  liable  as  a  principal.  I  saved 
the  point ;  and  the  judges  were  of  opinion  that  the  utterer  only  was  liable." (^  ) 

The  case  referred  to  by  the  learned  judge  was  probably  that  of  Rex  v.  Davis,  in 
which  it  was  holden  not  to  be  sufficient,  to  make  a  person  a  principal  in  uttering  a 
forged  note,  to  prove  that  such  person  came  with  the  utterer  to  the  town  in  which 
it  was  uttered,  went  out  with  him  from  the  inn  at  which  they  had  put  up  a  little 
before  the  time  when  it  was  uttered,  joined  him  again  in  the  street  a  little  after  the 
uttering,  and  at  150  yards*  distance  from  the  place  of  the  uttering,  and  ran  away 
when  the  utterer  was  apprehended.(m) 

But  it  has  been  holden  that  where  several  persons  were  in  combination,  and 
jointly  co-operated  in  making  forged  Bank  of  England  notes,  they  were  all  guilty 
as  principals,  though  each  of  them  executed  by  himself  a  distinct  part  of  the  forgery, 
and  though  one  of  them  was  not  present  when  the  notes  wore  completed  by  the 
signature,  (n) 

So  also  if  several  make  distinct  parts  of  a  forged  instrument,  each  *is  a  p^i^qo 
principal,  though  he  does  not  know  by  whom  the  other  parts  are  executed,  ^ 
and  though  it  is  finished  by  one  alone  in  the  absence  of  the  others  (o)  So  also  the 
makers  of  the  paper  and  plate  respectively  for  the  purpose  of  forging  a  note,  after- 
wards filled  up  by  a  third  person,  are  principals  in  the  forgery  with  that  person, 
though  each  executed  his  part  in  the  absence  of  the  others,  and  without  knowing 
by  whom  the  other  parts  were  executed,  (p) 

But  where  three  persons  were  jointly  indicted  under  the  1  Will.  4,  o.  66,  s.  19, 

{k)  Rex  f>.  Soares,  Atkinson  and  Brighton,  2  East  P.  C.  c.  19,  8.  52,  p.  974;  R.  k  R.  25. 
And  see  Rex  r.  Badcock,  R.  &  R.  249,  and  Rex  v.  Stewart,  R.  ft  R.  363. 

(/)  By  Graham,  B.,  in  the  case  of  Brady,  for  forging^  and  uttering  a  check,  0.  B.  June, 
1813,  1  Stark.  Grim.  Plead.  84,  in  the  note.  But  see  upon  this  subject,  anUj  vol.  1,  p.  49, 
et  seq. 

(m)  Rex  V.  Davis,  Nottingham  Lent  Ass.  1806,  R.  k  R.  113. 

(n)  Rex  V.  Bingley,  R.  &  R.  446. 

(o)  Rex  V.  Rirkwood,  R.  &  M.  C.  C.  R.  304,  ante,  toI.  I,  p.  61. 

Ip)  Rex  V.  Dade,  R.  k  M.  G.  C.  R.  307,  ante,  vol.  1,  p.  61. 
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for  feloniously  using  plates  containing  impressions  of  forged  foreign  notes,  it  wb8 
held  that  the  jury  must  sel<^t  some  one  particular  time  afier  all  three  had  heoome 
connected,  and  must  he  satisfied,  in  order  to  convict  them,  that  at  such  time  they 
were  all  either  present  together  at  one  act  of  usins:  or  assisted  in  one  such  act,  as 
hy  two  using,  and  one  watching  at  the  door  to  prevent  the  others  heing  disturhed, 
or  the  like ;  and  that  it  was  not  sufficient  to  show  that  the  parties  were  genenl 
dealers  in  forged  notes,  and  that  at  different  times  they  had  singly  used  the  plates, 
and  were  individually  in  possession  of  forged  notes  taken  from  them.(^) 

And  where  three  prisoners  were  indicted  under  the  same  section,  for  feloniously 
engraving  a  promissory  note  of  the  Emperor  of  Russia,  and  it  appeared  that  the 
plates  were  engraved  hy  an  Englishman,  who  was  an  innocent  agent,  and  two  of  the 
prisoners  only  were  present  at  the  time  when  the  order  was  given  for  engraving  the 
plates,  but  they  said  they  were  employed  to  get  it  done  by  a  third  person,  and  there 
was  some  evidence  to  connect  the  third  prisoner  with  the  other  two  in  subsequeot 
parts  of  the  transaction ;  it  was  held,  that  in  order  to  find  all  three  guilty,  the  jury 
must  be  satisfied  that  they  jointly  employed  the  engraver,  but  that  it  was  not  neees- 
sary  that  they  should  all  be  present  when  the  order  was  given,  as  it  would  be  suffi- 
cient if  one  first  communicated  with  the  other  two,  and  all  three  concurred  in  the 
employment  of  the  engraver. (r) 

In  the  following  case  a  wife  was  indicted  as  a  principal  in  a  foigery  on  the  49 
Geo.  3,  0.  123,  s.  13,  and  her  husband  as  an  accessory  before  the  fact  at  common 
law.     The  indictment  charged  Sarah  Morris  with  forging  an  order  and  certificate 
for  receiving  prize  money,  which  had  become  due  to  one  Henry  Taylor,  a  petty 
officer  in  the  naval  service,  with  intent  to  defraud  the  commissioners  of  Green widi 
Hospital ;  and  John  Morris,  with  inciting,  counselling,  aiding,  procuring,  &c.,  the 
said  Sarah  Morris  to  commit  the  said  felony.     The  second  count  charged  Sarsh 
Morris  with  having  uttered  the  order  and  the  certificate  by  the  incitement  of  John 
Morris.     And  there  were  many  other  counts  in  which  the  offence  was  charged,  with 
some  variations.     It  appeared  that  H.  Taylor,  whose  name  purported  to  be  sub- 
scribed to  the  order,  was,  in  the  year  1811,  a  petty  officer  on  board  his  Majesty's 
frigate  the  Frederickstein ;  and  in  such  capacity  became  entitled  to  a  share  of 
certain  prize  money  arising  from  the  capture  of  a  rich  vessel.     In  November,  1813, 
the  prisoner,  Sarah  Morris,  who  was  the  wife  of  the  other  prisoner,  Johu  Morris, 
*7<i'V\   ^^^  ^^^^  ^^  ^pretended  daughter  of  H.  Taylor,  applied  to  a  derk  in  the 
-•   check  office  in  Greenwich  Hospital,  for  the  payment  of  the  prize  money  due 
to  H.  Taylor;  and  produced  at  the  same  time  the  order  stated  in  this  indictment. 
She  was  desired  to  call  again  in  about  ten  days,  and  went  away,  leaving  the  order 
with  the  clerk.     But  in  about  four  or  five  days  she  came  again,  and  ezpreseed  great 
anxiety  to  be  immediately  paid  the  money,  when  she  was  told  tbat  the  money  had 
not  yet  come  in ;  and  the  order  was  given  back  to  her  with  a  request  that  she 
would  not  apply  again  until  she  was  duly  informed  that  the  money  had  been  remitted 
to  the  office.     Almost  immediately  ailer  this  second  visit,  the  other  prisoner,  John 
Morris,  wrote  a  letter  to  the  clerk  of  the  check  on  the  subject.     On  the  8th 
December,  notice  was  given  to  Sarah  Morris  that  the  prize  money  was  come  in,  and 
that  she  might  receive  the  share  of  it  to  which  H.  Taylor  was  entitled ;  upon  which 
she  went  to  the  office  with  the  same  order  and  certificate,  which  she  produced ;  and 
had  nearly  obtained  the  warrant  for  the  payment  of  the  money,  when  circumstances 
occurred  which  caused  suspicion,  and  she  and  her  husband  were  shortly  afterprards 
apprehended.     H.  Taylor,  whose  name  purported  to  be  signed  to  the  order,  could 
not  write,  and  was  obliged  always  to  make  a  mark  whenever  his  signature  was 
required ;  and  the  name  of  the  officer,  by  whdm  the  certificate  purported  to  be  sub- 
scribed,  was  not  in  his  handwriting.     The  landlord  of  the  house  in  which  the  pri- 
soners lodged,  stated  that  the  prisoner,  John  Morris,  had,  in  two  or  three  instances, 
ordered  his  wife,  Sarah  Morris,  to  go  to  Greenwich  Hospital  respecting  about  £30 
of  prize  money  due  to  H.  Taylor,  his  wife's  father;  that  he  was  constantly  talking 
of  having  been  H.  Taylor's  shipmate;  that  at  one  time  Sarah  Morris  told  her 
husband  that  she  had  been  to  Greenwich ;  that  the  prize  money  was  not  then  ready; 

(q)  Rex  V.  Harris,  7  0.  &  P.  416  (32  E.  L.  C.  R.),  Littledale  and  Gaselee,  Js, 
(r)  Reg.  V.  Mazuau,  9  G.  &  P.  676  (38  E.  G.  L.  R.),  PatteBOn,  J. 
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that  tbe  office  had  not  jet  received  it;  and  that  he,  the  witne8s,  had  lent  the  pri- 
soner, John  Morris,  money,  upon  the  belief  that  he  had  prize  money  to  receive. 
He  also  swore  that  he  really  believed  that  Sarah  Morris  went  to  receive  it  in  obedi- 
ence to  her  husband's  orders.  And,  as  to  this  fact,  it  was  proved  that  the  prisoner, 
John  Morris,  had  signed  a  paper,  stating  that  his  wife  had  acted  in  this  business 
entirely  under  his  orders  and  direction:^.  It  was  also  proved  by  a  witness  who  had 
formerly  been  a  captain's  clerk  in  the  navy,  that  in  November,  1813,  the  prisoner, 
John  Morris,  represented  to  him  that  there  was  about  £30  prize  money  due  to  his 
father-in-law,  H.  Taylor,  as  a  caulker  in  the  Frederickstein  frigate ;  that  he  did  not 
like  to  go  to  a  Jew  upon  the  subject :  and  that  he  would  be  obliged  to  him  if  he 
would  fill  up  the  blanks  in  certain  papers  which  he  produced ;  that  the  witness 
accordingly  filled  up  the  blanks,  excepting  the  signatures ;  and  that,  on  observing 
there  was  a  spare  half  sheet  to  the  papers  he  so  filled  up,  he  advised  the  prisoner, 
John  Morris,  to  send  it  by  the  post  to  his  father-in-law ;  but  that  he  replied  that 
his  wife  was  going  to  Portsmouth,  on  board  the  Gladiator,  and  that  she  would  get 
it  done.  This  witness  further  stated,  that  he  ailerwards  met  the  prisoner,  John 
Morris,  who  th^i  told  him  that  he  had  got  the  papers  regularly  signed  by  H.  Taylor 
and  the  captain ;  and  that  he  was  going  to  send  his  wife  to  Greenwich  Uospital  for 
the  money.  It  was  submitted  that  as  Sarah  Morris,  in  the  part  sU^  *took  in  ruiHqA 
this  transaction,  had  clearly  acted  under  the  directions  and  coercion  of  her  *- 
husband,  she  could  not  be  found  guilty  ;(s)  and  that  if  she  was  innocent  as  a  principal, 
the  other  prisoner  could  not  be  guilty  as  an  accessory.  And  the  jury  having  found 
both  the  prisoners  guilty,  on  a  case  reserved^  the  twelve  judges  were  unanimously  of 
opinion  that  the  prisoner,  Sarah  Morris,  was  guilty  of  utter,ing  the  forged  instru- 
ment, knowing  it  to  be  forged ;  and  that  the  prisoner,  John  Morris,  was  guilty  of 
the  offence  of  an  accessory  before  the  fact  at  common  law.(^) 

The  prisoners  were  charged  with  inciting  an  unknown  person  to  forge  a  will ; 
another  count  charged  two  of  them  with  uttering  the  will,  and  the  three  others  as 
accessories  before  the  fact  to  the  uttering.  The  evidence  did  not  show  any  joint 
act  done  by  the  accessories,  but  only  separate  and  independent  acts  done  by  each  at 
separate  and  distinct  times  and  places.  After  all  the  evidence  had  been  given  one 
of  the  prisoners  charged  as  an  accessory  pleaded  guilty.  It  was  objected  that  the 
others  charged  as  accessories  were  entitled  to  be  acquitted ;  every  act  which  made 
a  person  ah  accessory  constituted  a  distinct  felony,  and  it  ought  to  be  charged  accord- 
ingly. Here  the  indictment  charged  a  joint  procuring,  and  there  being  no  evidence 
of  a  joint  procuring,  only  one  prisoner  could  be  convicted.  But  Williams,  J.,  over- 
ruled the  objection. (u) 

It  is  said  by  Lord  Coke,  that  to  cause  is  to  procure  or  counsel  one  to  forge ;  to 
cusent  is  to  give  his  assent  or  agreement  afterwards  to  the  procurement  or  counsel  of 
another;  to  consent  is  to  agree  at  the  time  of  the  procurement  or  counsel,  and  he 
in  law  is  a  procurer.(i;)  But  it  is  observed,  that  the  assent  here  mentioned  must  be 
understood  of  an  assent  to  the  design  of  forging,  before  the  fact  of  the  forgery 
committed ; (if)  since,  according  to  Lord  Hale,  an  assent  after  the  fact  committed 
makes  not  the  party  assenting  guilty  or  principal  in  the  forging ;  but  it  must  be  a 
precedent  or  concomitant  assent. (cc) 

The  prisoner  was  indicted  for  forging  a  receipt  for  £5  in  the  name  of  William 
Smart.     Smart  had  gone  to  America  ten  years  ago,  and  in  June,  1844,  £5  had 

(s^  Ante,  vol.  1,  p.  33,  tt  9tq, 

(t)  Rex  o.  Morris,  2  Leach  1096 ;  R.  &  R.  270.  And  see  Rex  v.  Hughes,  WfUe,  vol.  1, 
p.  41. 

(tf)  Beg.  V.  Barber,  1  G.  &  K.  442  (47  E.  G.  L.  R.) ;  Rex  v.  Messingham,  1  R.  &  M.  G.  G.  R. 
257,  was  cited  ia  support  of  the  objectiou.  I  have  always  been,  and  still  am,  clearly  of 
opinion  that  this  decision  was  wrong.  Suppose  the  incitings  had  each  been  in  a  different 
connty,  it  is  qnite  clear  that  at  common  law  (if  triable  at  all)  each  could  only  have  been 
tried  in  the  county  where  it  toolc  place,  and  this  proves  that  they  are  separate  and  distinct 
felonies.  And  no  rule  is  more  clearly  settled  than  on  a  joint  charge  you  must  prove  a 
joint  offence.    0.  S.  G. 

(v)  3  Inst.  169.  And  in  a  strict  sense  he  that  causes  a  forgery  to  be  done  is  a  forger 
himself:  but  then  it  ought  to  be  so  laid  in  the  indictment:  per  Cur.  in  Rex  v.  Stocker,  5 
Mod.  138. 

(w)  2  East  P.  G.  c.  19,  s.  52,  p.  973.  (z)  1  Hale  C84. 
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beeD  sent  by  his  father,  M.  Smart,  to  hitn  in  America  in  consequence  of  a  letter 
received  from  him.  On  the  2d  October,  1844,  J.  Bartlett,  of  Saddleworth,  near 
Manchester,  received  a  letter  from  the  prisoner  enclosing  a  letter  to  "  M.  Smart. 
Beverstone,  near  Tetbnrj,"  and  requesting  bim  to  post  that  letter  in  the  post-office, 
which  he  did.  In  consequence  of  this  letter  M.  Smart  sent  a  letter  containing 
a  post-oflBce  order,  payable  at  the  Manchester  post-office,  directed  to  W.  Smart. 
^Hqe-|  *This  letter  was  opened  by  Bartlett,  who  wrote  to  the  prisoner  and  informed 
*  -'  him  of  the  receipt  of  the  post-office  order.  The  prisoner  wrote  a  letter  in 
reply  inclosing  one  purporting  to  come  &om  W.  Smart,  desiring  Bartlett  to  obtain 
payment  of  the  post-office  order,  and  saying  that  he  was  '*  at  liberty  to  sign  his 
hand,"  if  necessary,  to  the  post-office  order.  In  consequence  of  this  letter  Bartlett 
signed  the  name  '^  William  Smart"  to  the  post-office  oixler,  went  to  the  Manchester 
post-office,  and  received  the  money  and  transmitted  the  balance,  after  paying  the 
expenses,  £4  lis,  6<7.,  to  the  prisoner  by  a  post-office  order  payable  at  the  Chelten- 
ham post-office.  Bartlett  stated  that  he  considered  the  letter  gave  him  suffieient 
authority  to  sign  the  name  "  William  Smart,"  which  he  wrote  in  his  ordinary  hand, 
without  imitating  any  person's  signature.  It  was  urged  that  in  order  to  oonstitote 
forgery  the  writing  of  the  name  by  an  innocent  agent  must  be  as  if  it  were  the  act 
of  the  person  wh^e  name  was  written.  Here  the  signing  was  as  an  agent,  and  the 
prisoner  had  only  been  guilty  of  giving  an  authority,  which  he  had  no  right  to  give. 
Bartlett  did  not  sign  as  W.  Smart,  but  on  the  ground  that  he  was  authorized  to  sign 
W.  Smart^s  name  for  him.  Secondly,  it  was  not  sufficient  to  give  an  innocent  agent 
^'  liberty"  or  licence  to  do  an  act  to  make  the  party  giving  such  licence  a  principal. 
A  bare  permission  would  not  make  a  man  a  principal.(y)  Piatt,  B.,  after  consult- 
ing Pollock,  C.  B.,  "  We  agree  in  thinking  that  as  Bartlett  was  an  innooent  agent, 
the  signing  the  name  W.  Smart  by  him  is  just  the  same  as  if  it  had  been  signed 
by  the  prisoner  himself,  and  that  it  is  therefore  a  forgery.  We  also  think  that  the 
terms  of  the  letter,  which  induced  Bartlett  to  sign,  are  quite  immaterial,  as  it  was 
in  consequence  of  that  letter  that  the  name  was  written."(2;) 

By  the  general  provisions  of  the  24  &  25  Vict.  c.  94,  s.  1,  acceascMries  before  the 
fact  may  be  tried  as  such,  or  for  a  substantive  felony ;  and  all  aocessories  may  be 
tried  by  any  court  which  has  jurisdiction  to  try  the  principal  felon,  although  the 
offence  may  have  been  committed  on  the  seas  or  abroad;  and  in  whatever  places  the 
offences  have  been  committed,  the  accessories  may  be  tried  wherever  they  are  appre^ 
bended  or  in  custody. (le) 

Sec.  F. —  0/'  the  Indictment,  Trials  Evidence,  and  PimishmenL 

It  now  remains,  in  conclusion  of  this  Chapter,  to  mention  some  of  the  points  of 
general  application  concerning  the  indictment,  trial,  evidence,  and  punishment  in 
cases  of  forgery. 

It  is  usual  to  charge  in  the  indictment  that  the  party  falsely  forged  and  counter- 
feited, &c. :  but  it  is  said  to  be  enough  to  allege  only  that  he  forged  and  counterfeited 
without  adding  fahely,  which  is  sufficiently  imphed  in  either  of  those  terms,  par- 
ticularly in  the  word  to  forge,  which  is  always  taken  in  an  evil  sense  io  our 
*'7Qfil  *^^'^(^)  ^*  ^^s ^°  holden  that  an  indictment  is  good, and  not  repugnant, 
-•   althougn  it  state  that  the  party  falsely  forged  a  false  writing. (c) 

It  was  essentially  necessary  formerly  to  an  indictment  for  forgery,  that  the  instru- 
ment alleged  to  be  forged  should  be  set  forth  in  words  and  figures  ;(cf)  though,  in 
general,  figures  must  not  be  used,  in  an  indictment. (e)' 

(y)  Maddock's  case,  2  Russ.  C.  &  M.  947 ;  1  Russ.  C.  &  M.  57 ;  1  Hale  616,  were  cited. 
{z)  Reg.  t>.  Clifford,  2  C.  &  K.  202  (61  E  C.  L.  R.). 
(a)  See  yoI.  1,  p.  67,  et  seq.^  and /7o<^  p.  845. 

{b)  2  East  P.  0.  c.  19,  s.  57,  p.  985;  Savage's  case,  Styles  12.  The  Latin  words  were 
fabricavit  et  cpnirafecit:  Mariot's  case,  2  Lev.  221 ;  Dawson's  case,  1  Sir.  19. 

(c)  Rex  t>.  (Goate,  1  Lord  Raym.  737. 

(d)  2  East  P.  C.  c.  19,  s.  3,  p.  975;  Mason's  case,  2  East  P.  C.  Ibid. 

(e)  1  Chit.  Crim.  L.  176. 

1  See  State  v.  Parker,  1  Ghipm.  298 ;  U.  S.  v.  Britten,  2  Mason  468 ;  People  r.  Kingslej, 
2  Cowen  522 ;  State  v.  Gustin,  2  South.  744;  State  v.  Potts,  4  Halst.  62.    Bat  there  are 
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But,  "in  order  to  prevent  justice  from  being  defeated  by  clerical  or  verbal 
inaceuraoies,"  it  is  enacted  by  the  2  &  3  Will.  4,  c.  123,  s.  3,  ^'  that  in  all  infurma- 
tious  or  indictments  for  forging  or  in  any  manner  uttering  any  instrument  or  writinjr, 
it  shall  not  be  necessary  to  set  forth  any  copy  or  fao-simile  thereof,  but  it  shall  be 
sufficient  to  describe  the  same  in  such  manner  as  would  sustain  an  indictment  fur 
stealing  the  same ;  any  law  or  custom  to  the  contrary  notwithstanding." 

This  section  applies  to  all  forged  documents,  whether  the  subject  of  larceny  or 
not;  and  in  the  latter  case  the  judges  thought  that  the  words  of  the  statute  must 
be  read  in  this  way,  that  "  it  shall  be  sufficient  to  describe  the  instrument  in  such 
manner  as  would  sustain  an  indictment  for  stealing  the  same,  supposing  it  to  be  the 
subject  of  larceny." (/)  i 

It  is  sufficient  therefore  to  aver  that  the  prisoner  uttered  "  a  certain  false  and 
forged  writing,  as  and  for  a  copy  of  an  entry  in  a  certain  register  of  marriages,  kept 
by  the  vicar  of  the  parish  of  Seighford,  in  the  county  of  Staffi^rd,  of  a  matter 
relating  to  a  marriage  between  T.  Yaul  and  A.  Poultney."(^)  So  it  is  sufficient  to 
describe  a  receipt  as  "  a  certain  receipt  for  money,  that  is  to  say,  a  receipt  for  the 
sum  of  £3  15a.  9d,*\?h)  So  a  request  for  the  delivery  of  goods  is  well  described  as 
"  a  certain  request  for  the  delivery  of  goods  to  one  J.  Robinson. "(i)  So  a  count 
charging  the  forgery  of  a  "certain  warrant  and  order  for  the  delivery  of  goods"  has 
been  held  good  after  verdict.(y )  So  it  is  sufficient  after  verdict  to  describe  a  deed 
as  a  "deed  purporting  to  be  an  indenture,  bearing  date  the  Ist  of  November,  1839, 
between  one  K.  H.  of  the  first  part,  W.  H.  of  the  second  part,  and  R.  C.  of  the  third 
part,  and  purporting  to  be  made  and  executed  by  the  said  R.  H.  and  W.  H."(A;)  So  it 
is  sufficient  to  describe  a  deed  as  ^^  a  certain  deed  purporting  to  be  made  on  the  1st 
day  of  March,  1837,  between  R.  Williams  of  the  one  part,  and  D.  Griffiths  of  the 

(/)  Per  Patteson,  J.,  in  Reg.  v.  Sharpe,  8  C.  &  P.  436  (34  E.  C.  L.  R.),  stating  what  the 
opinion  of  the  judges  was  in  Rex  v.  Martin,  R.  ft  )f.  C.  C.  R.  483. 

iff)  Reg.  V.  Sharpe,  supra^  Park,  J.  A.  J.,  and  Patteson,  J. 
h)  Rej;.  V.  Vaughan,  8  0.  ft  P.  276  (34  E.  C.  L.  R.).  According  to  the  report  of  Rex  v, 
Martin,  R.  ft  M.  G.  0.  R.  483,  this  point  was  decided  in  that  case  in  the  same  way ;  but 
that  is  inaccurate,  and  the  report  in  7  C.  ft  P.  549  (32  E.  G.  L.  R.),  is  correct.  "There 
were  two  questions  in  that  case,  one  on  the  second  and  one  on  the  fourth  count;  and  the 
second  count  being  held  good,  it  became  unnecessary  to  decide  the  question  on  the  fourth 
count.  The  judges,  therefore,  did  not  decide  it,  but  they  did  consider  it,  and  the  strong 
inclination  of  their  opinion  was  that  the  count  was  good,  though  it  did  not  set  oat  the 
instrument:"  per  Patteson,  J.,  in  Reg.  v.  Sharpe,  supra.     G.  S.  G. 

(c)  Reg.  V.  Robson,  9  G.  ft  P.  423  (38  E.  G.  L.  R.) ;  2  M.  G.  G.  R.  182. 

(/)  Reg.  V,  Smith,  2  Gox  G.  G.  358,  Goleridge,  J. 

{k)  Reg.  t>.  Collins,  2  M.  ft  Rob.  461,  Rolfe,  B. 

cases  which  form  an  exception  to  this  rule:  *'As  where  the  forged  instrument  has  been 
destroyed  by  the  prisoner,  or  has  remained  in  his  possession ;  and  perhaps  in  other  cases 
where  the  instrument  cannot  be  produced,  and  there  is  no  laches  on  the  part  of  the  gov- 
ernment or  prosecutor.  But  in  every  such  instance,  that  the  exception  may  be  admitted, 
it  must  appear  in  the  indictment  what  is  the  cause  of  the  non-description  of  the  instru- 
ment :''  per  Sedgwick,  J.,  8  Mass.  Rep.  110 ;  Peddleton  o.  Gomm.,  4  Leigh  694.  A  check 
on  a  bank,  charged  in  an  indictment  for  forgery  to  be  addressed  to  the  cashier  thereof,  is 
correctly  described  where  the  check  is  in  form  of  a  letter  addressed  on  the  back  thereof 
to  the  cashier,  although  in  the  inside  of  the  letter  there  be  no  direction  whatever:  People 
V.  Gumaev,  9  Wend.  272.  Every  indictment  for  forgery  must  set  forth  the  instrument 
charged  as  fictitious  in  words  and  figures,  so  that  the  court  may  be  able  to  judge  from  the 
record  whether  it  is  an  instrument  in  respect  of  which  forgery  can  be  committed  :  State 
V.  Jones,  1  M'MuIl.  236.  It  is  not  necessary  that  the  characters  and  figures  in  the  margin 
of  an  order  for  the  payment  of  money,  should  be  set  out  in  an  indictment  for  counter- 
feiting and  forging  the  same:  State  v.  Flye,  26  Maine  312.  When  an  indictment  for 
forging  an  order  set  it  out  as  it  was  when  altered,  and  the  proof  was  that  it  was  originally 
drawn  for  nine  dollars  and  had  been  altered  to  nineteen  dollars,  it  was  held  that  the  in- 
dictment was  sufficient :  Ibid.  An  indictment  for  uttering  as  true  a  forged  promissory 
note,  purporting  to  be  made  by  A.  payable  to  B.,  or  order,  is  proved  by  evidence  of  the 
uttering  of  such  note,  with  the  indorsement  of  B.'s  name  on  the  back  thereof:  Coram,  v. 
Adams,  7  Mete.  50.  An  indictment  for  forgery  must  set  out  literally  the  forged  instru- 
ment, and  the  averment  should  declare  that  it  is  trulj  set  out:  Dana  v.  Ohio,  2  Ohio  (N. 
S.)  91.  Notes  must  be  particularly  described  :  Stewart  v.  Gomm.  4  Serg.  ft  R.  194 ;  Peop.e 
V.  Halbrook,  13  Johns.  90. 
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n^nnrj-i  Other  part,  and  purporting  to  be  an  underlease  by  the  said  R.  '^'Williams  to 
-'  the  said  D.  Griffiths  of  certain  lands,  tenements,  and  premises  therein  men- 
tioned, subject  to  the  payment  of  the  yearly  rent  of  £8,  payable  on  the  Ist  day  of 
March,  in  every  year,  and  purporting  to  contain  a  covenant  by  the  said  D.  Griffiths, 
with  the  said  K.  Williams,  for  the  payment  by  the  said  D.  Griffiths  to  the  said  R. 
Williams  of  the  yearly  rent  of  eight  pounds."(^)     So  ^^  order  for  the  payment  of 
money  is  sufficiently  described  as  *^  a  certain  order  for  the  payment  of  money,  to  wit, 
for  the  payment  of  £60."(^)     So  a  warrant  for  the  payment  of  money  may  be  stated 
to  be  "  a  certain  warrant  for  the  payment  of  money,  to  wit,  for  the  payment  of  the 
sum  of  £4  10«/'(n)   So,  after  yerdict,  a  count  has  been  held  good  which  stated  that 
the  prisoner  had  in  his  possession  two  plates,  upon  which  was  engraved,  in  the  Polish 
language,  ^^  a  certain  promissoiy  note  for  payment  of  five^rtn«,  purporting  to  be  a 
promissory  note  for  payment  of  money  of  a  certain  foreign  prince,  that  is  to  say,  of 
Micolas,  then  being  king  of  a  certain  foreign  country  called  Poland."({>)     So  it  is 
enough  to  describe  a  promissory  note  as  "  a  certain  promissory  note  for  the  payment 
of  £29,"  without  adding  the  date  or  giving  any  further  description.Q?)     So  a  count 
charging  the  uttering  of  '^  a  certain  promissoiy  note,  purporting  to  be  a  promissory 
note  of  A.  B.,  for  the  payment  of  money,  to  wit,  for  the  payment  of  £5,"  has  been 
holden  good. (9) 

The  description  of  forged  instruments  was  further  simplified  by  the  14  &  15  Viet, 
c.  100,  s.  5,  now  partly  repealed,  but  re-enacted  as  to  forgery  with  the  additions  in 
italics  by  the  24  &  25  Vict.  c.  98 ;  by  sec.  42  of  which,  ^^  in  any  indictment  for 
forging,  altering^  offering^  uttering,  disposing^  or  putting  off  any  instrument,  it  shall 
be  sufficient  to  describe  such  instrument  by  any  name  or  designation  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof,  without  setting  out  any  copy 
or  fac  simile  thereof,  or  otherwise  describing  the  same  or  the  value  thereof."(^) 

Sec.  43.  ^'  In  any  indictment  for  engraving  or  making  the  whole  or  any  part  of 
any  instrument,  matter,  or  thing  whatsoever,  or  for  using  or  having  the  unlawful 
cvMody  or  possession  of  any  plate  or  other  material  upon  which  the  whole  or  any 
part  of  any  instrument,  matter,  or  thing  whatsoever  shall  have  been  engraved  or 
made,  or  for  having  the  unlawful  custody  or  possession  of  any  paper  upon  which  die 
whole  or  any  part  of  any  instrument,  matter,  or  thing  whatsoever  shall  have  been 
made  or  printed,  it  shall  be  sufficient  to  describe  such  instrument,  matter,  or  Uiing 
*7Q^1  ^^  *^^y  name  or  designation  by  which  the  same  may  be  usually  known,  with- 
-'  out  setting  out  any  copy  or  fac-simile  of  the  whole  or  any  part  of  such  instru- 
ment, matter,  or  thing."(*) 

As,  however,  indictments  frequently  contain  counts,  in  which  the  instrumoits  axe 
set  out,  the  following  decisions  will  still  be  useful  in  such  cases. 

Where,  upon  an  indictment  for  forging  a  receipt  for  money,  it  was  objected,  that 
in  the  receipt,  as  set  forth,  some  of  the  sums  were  in  figures,  it  was  holden  that  the 
receipt  must  be  pursued  exactly,  or  it  would  be  a  variance. (Q  The  reason  for  set- 
ting out  the  instrument  is,  that  the  court  may  see  that  it  is  one  of  those  instruments 

(I)  Re?.  V,  Davies,  9  0.  &  P.  427  (38  E.  C.  L.  R.) ;  2  M.  C.  C.  R.  177. 

(m)  Reg.  V.  Raake,  2  M.  G.  C.  R.  66 ;  a.  c,  8  C.  &  P.  626  (34  E.  0.  L.  R.),  and  see  Q  Q.  k 
P.  429  (34  E.  G.  L.  R.),  note  (a).     See  Reg.  v.  Atkinson,  G.  k  M.  325,  ^o<t. 

(n\  Reg.  V.  Rogers,  9  G.  &  P.  41  (38  E.  G.  L.  R/|,  Parke,  B.,  and  Bosanquet,  J. 

(0)  Rex  V.  Warshaner,  R.  &  M.  G.  G.  R.  466.  There  was  at  first  a  difference  of  opinion 
among  the  learned  judges,  whether  the  count  ought  not  to  have  shown  what  monej 
florins  were  and  their  value ;  but  at  a  subsequent  meeting  the  defect  was  considered  to 
be  cured  bj  the  7  Geo.  4,  c.  64,  s.  21,  the  offence  being  described  in  the  words  of  the 
statute. 

(p)  Rex  V.  Burgiss,  7  G.  &  P.  490  (32  E.  G.  L.  R.),  Littledale,  J. ;  s.  p.,  Rex  v.  James,  7 
G.  k  P.  563,  Patteson,  J.  And  in  Sanderson's  case,  2  Lew.  187,  where  a  count  charged 
the  uttering  a  promissory  note  for  £5,  setting  it  out,  Taunton,  J.,  intimated  an  opinion 
that  the  count  was  good. 

{q)  Sanderson's  case,  2  Lew.  187,  Taunton,  J. 

(r)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  100,  s.  5,  and  the  words  in  italics 
added  to  make  it  correspond  with  the  terms  used  elsewhere  in  this  Act.  Bj  some  acci- 
dent the  word  "of"  has  been  omitted  after  "disposing,"  in  the  second  line  of  the  clause. 

U)  This  clause  is  taken  fro^  the  14  k  15  Vict.  c.  100,  s.  6. 

\t)  Powell's  case,  2  East  P.  G.  c.  19,  s.  53,  p.  976. 
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the  falsely  making  or  knowingly  uttering  of  which  the  law  has  said  shall  be  consi- 
dered forgery. (u)  And  in  a  case  of  forgery  at  common  law,  the  indictment  was 
holden  to  be  bad  in  form,  as  it  did  not  state  what  the  instrument  was  in  respect  of 
which  the  forgery  was  committed,  nor  how  the  party  signing  it  had  authority  to 
sign  it.(t;) 

As  the  object  of  setting  out  the  instrument  is,  that  the  court  may  see,  and  be  able 
to  form  an  opinion  whether  it  be  that  which  it  is  alleged  to  be,  and  whether  it  falls 
within  the  act  or  law  on  which  the  prosecution  is  founded,  judgment  was  arrested 
upon  an  indictment  for  forging  a  Prussian  treasury  note,  on  the  ground  that  the 
indictment  did  not  contain  any  English  translation  of  the  note,  which  was  in  a  for- 
eign language,  (tr) 

Where  an  indictment  charged  the  prisoner  with  having  in  his  possession  plates 
upon  which  there  was  engraved  a  promissory  note  in  the  Polish  language,  which 
was  set  out,  and  which  said  note,  being  translated  into  the  English  language,  is  as 
foUowB : — 

'^  Cash  note  of  the  Kingdom  of  Poland. 
"  To  the  bearer  of  which  the  Exchange  Office  will,  in  compliance  with  the  royal 
decree  of  the  15th  of  April,  1823,  pay  the  sum  of  five  gilders(a;)  in  the  established 
currency. 

"  This  note  will  be  received  in  all  the  government  establishments. 

"  Koyal  Commissary,  "  Royal  Commissary, 

"  Teofil  Szymanowski."  "  L.  Plater." 

In  the  rim  and  margin  of  the  plate  of  the  not.e,  in  the  Polish  language,  were  cer- 
tain words,  which  in  English  denoted  "year,"  "  1824,"  and  "  five  florins,"  and  none 
of  these  words  were  stated  in  the  translation.  The  decree  of  1823,  mentioned  in  the 
note,  ordered  that  the  notes  were  to  be  marked  of  the  year  1824,  and  directed  that 
the  year  1824  should  be  put  upon  them  ;  and  that  "  five  florins  "  should  be  put  upon 
them;  and  the  words  "year,"  "1824,"  and  "five  florins"  were  part  of  a  genuine 
Polish  note,  and  a  note  without  these  words  would  not  be  received  at  the  government 
offices.  It  was  objected  that  this  translation  was  inaccurate  and  insufficient,  and  the 
point  was  reserved  for  the  consideration  of  the  judges,  who  expressed  no  opinion 
upon  it,  as  they  held  the  ^conviction  was  right  upon  another  count,  but  it  is  r^irgo 
said  that  they  were  unanimously  of  opinion  that  the  trt^nslation  was  imper-  >- 
fect.(y)  It  is  said  to  have  been  the  opinion  of  the  majority  of  the  judges  in  the 
same  case  that  describing  a  foreign  note  wholly  in  the  English  language  is  not  suffi- 
cient in  an  indictment  for  forgery,  notwithstanding  the  2  &  3  Will.  4,  c.  123,  s.  3:(z) 
but  this  objection,  provided  the  description  is  in  the  words  of  the  statute  creating 
the  eflfence,  can  only  be  taken  advantage  of  by  demurrer,  and  is  cured,  after  ver- 
dict, by  the  7  Geo.  4,  c.  64,  s.  21.(a) 

Where  an  indictment  charged  the  uttering  of  a  bill  of  exchange,  which  was  as 
follows : — 

"  No.  6811.  $  Due  7th  December. 

"  St.  Petersburgh,  le  4  Aotlt,  1834.  B.  P.  £500  stg.  A  quatre  mois  de  date 
par  cette  lettre  de  change  k  Tordre  de  nous-m§mes  la  somme  de  cinq  cent  livres 
sterling,  value  en  moi-m§me,  que  passerez  suivant  Favi  de 

"  No.  7800.  "  Streioht  &  Co. 

497. 
'^  Messrs.  Brown,  Dan,  Hamming,  Dublin. 
"  Payable,  Londrki." 

(ii)  Lyon's  case,  2  Leach  697,  608.  (i?)  Rex  v.  Wilcox,  R.  &  R.  50. 

(w)  Rex  V.  Goldstein,  R.  k  R.  473. 

(z)  It  is  "guldens"  in  the  report  in  7  C.  A  P.  424,  and  see  7  0.  &  P.  418,  419  (32  E.  0. 
L.  R.),  which  seem  to  show  that  the  word  was  "guldens,"  as  it  was  objected  that  that 
was  not  an  English  word.     G  S.  G. 

(y)  Rex  V.  Harris ;  Rex  ©.  Moses  j  Rex  v.  Balls,  7  0.  &  P.  429  (32  E.  C.  L.  R.),  not©  (a)  ; 
Rex  V,  Warsbaner,  aliat  Moses,  R.  k  M.  G.  0.  R.  466. 

(2)  Rex  V,  Harris,  7  C.  &  P.  429  (32  E.  0.  L.  R.),  and  not©<a). 

(a)  Ibid.,  and  R.  k  M.  C.  C.  R.  466,  and  see  Rex  v.  Warsbaner,  ante,  p.  797,  where  the 
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And  which  in  English  is  as  follows  :-^ 

"  No.  6811.  $  Due  7th  December. 

"  St.  Petersburg,  the  4th  August,  1834.  Good  for  £500  sterling.  At  foui 
months  dat«  by  this  bill  of  exchange,  to  the  order  of  ourselves,  the  sum  of  fire 
hundred  pounds  sterling,  value  in  myself,  which  you  will  pass  according  to  the 
advice  of 

"  No.  7800.  "  Stikqlitz  &  Co. 

497. 
"  Messrs.  Brown,  Dan,  Hamming,  Dublin. 
"  Payable,  London.'' 

It  was  objected  that  this  was  not  a  hill  of  exchange,  for  that  it  contained  no 
order  to  pay,  and  that  the  word  "  livres"  did  not  mean  pounds;  but,  upon  a  case 
reserved,  the  conviction  was  held  right.(Z>) 

The  recital  of  the  instrument  is  usually  prefaced  by  the  words,  "  to  the  tenor  fol- 
lowing, that  is  to  say,"  &c.,  or,  "  in  the  words  and  figures  following,"  which  im- 
ports an  exact  copy.  But  where  the  indictment  was  for  forging  a  certain  receipt 
for  money,  "  as  follows,"  and  then  set  forth  the  receipt  in  words  and  figures,  all  the 
judges  held  that  the  words,  "  as  follows,"  were  to  be  taken  as  the  same  as  "  accord- 
ing to  the  tenor  following,"  or,  "in  the  words  and  figures  following;  and  that  if  the 
prosecutor  had  failed  in  evidence  in  proving  the  receipt  verbatim  as  laid,  it  would 
*8001  ^*^®  ^®®°  ^  ^*^^  *varianoe.(c)*  Therefore,  though  there  be  no  technical 
■^  form  of  words  for  expressing  that  the  instrument  is  set  forth  in  words  and 
figures,  it  is  clear  that  the  prosecutor  cannot,  by  varying  the  terms  in  which  he  in- 
troduces the  instrument,  relieve  himself  from  any  accuracy  which  is  otherwise 
requisite,  (rf) 

But  in  setting  forth  the  tenor  of  the  instrument,  a  mere  literal  variance  will  not 
vitiate  the  indictment.  Thus  where,  upon  an  indictment  which  charged  the  pri- 
soner with  forging  a  bill  of  exchange,  and  contained,  in  the  words  set  forth,  the 
words  "  value  received^^  and  the  bill  produced  in  evidence,  though  otherwise  cor- 
responding with  that  set  forth,  was  written,  "  value'  recciW,"  it  was  holden  that 
the  variance  was  not  material,  as  it  did  not  change  the  word.(*?)  So  where  the 
prisoner  was  indicted  for  uttering  a  bill  of  exchange,  directed  to  Messrs.  Master- 
man,  Peters,  and  Co.,  with -a  forged  indorsement  thereon  ;  and  it  was  objected  that 
there  was  a  variance  in  the  indictment,  which  imported  to  set  out  the  bill  according 
to  its  tenor,  inasmuch  as  the  letter  r  in  Messrs.  was  omitted,  and  the  abbreviation 
Mess*,  might  stand  for  words  which  Messrs.  could  not;  the  objection  was  over- 
ruled; and  the  judges,  upon  the  point  being  referred  to  them,  held  that  the  indict- 
ment was  sufiicient.(/)  So  where  the  prisoner  was  charged  with  forging  an  order 
for  the  payment  of  money,  which,  as  set  out  in  the  indictment,  appe:ired  to  be 
signed  by  "John  McNicole  and  Co.,"  with  intent  to  defraud  John  McNicole,  and 
the  name  was  really  McNicoU,  it  was  held  that  this  was  no  variance,  as  the  substi- 

description  of  the  note  is  given ;  the  objections  taken  were,  that  the  note  ought  to  be 
stated  to  be  a  note  in  the  foreign  language,  and  then  the  meaning  of  ic  in  English ;  that 
it  ought  to  be  stated  to  be  for  the  payment  of  foreign  money,  and  that  the  value  in  English 
money  should  be  stated,  and  that  the  2  &  3  Will.  4-,  c.  123,  s.  3,  does  not  extend  to  such 
notes.     See  note  (a),  7  0.  &  P.  431  (32  B.  0.  L.  R).     0.  S.  G. 


lb)  Rex  V.  Szudurskie,  R.  k  M.  C.  C.  R.  429. 


[e)  Powell's  case,  2  Black.  R.  787  ;  1  Leach  77 ;  2  East  P.  C.  c.  19,  s.  53,  p.  976,  in  which 
last  book  the  learned  writer  says,  that  he  cannot  but  question  Smith's  case,  Salk.  342, 
where  it  is  said  in  the  report  that  wliere  a  deed  with  the  mark  of  I.  S.  was  forged,  the 
indictment  need  not  set  out  the  mark. 

(rf)  3  Chit.  Grim.  L.  1040. 

(«)  Hart's  case,  1  Leach.  145 ;  2  East  P.  G.  c.  19,  s.  54,  p.  977. 

(/)  Oldfield's  case,  eor.  Bayley,  J.,  Durham  Sum.  Ass.  1811,  MS. 


1  On  trial  of  an  indictment  for  forging  a  promissory  note  of  "  the  purport  and  effect 
following,  to  wit,  I  promise,  &c.,"  the  note  was  proved  to  bs  written,  '*  I  promised,  Ac." 
Held  to  be  an  immaterial  var^nce,  as  the  indictment  did  not  profess  to  set  out  the  note 
according  to  its  tenor :  Gomm.  v,  Parmenter,  5  Pick.  279. 
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luting  the  letter  e  for  I  did  not  make  it  a  different  name.(^)  But  if,  by  addition, 
omission,  or  alteration,  the  word  is  so  changed  as  to  become  another  word,  the 
Tariance  will  be  fatal. (A) 

In  a  case  where  the  note  charged  to  be  forged  set  forth  the  attestation  of  the 
witness,, and  the  words  '^  Mary  Wallace,  her  mark ;"  and  it  appeared  that  when  the 
prisoner  subscribed  the  note  those  parts  of  it  were  not  written )  it  was  doubted 
whether  the  prisoner  had  not  in  fact  forged  a  note  differing  in  the  tenor  of  it  from 
that  set  forth  iq  the  indictment  But  it  was  holden  upon  consultation  that  the  in- 
dictment was  in  this  respect  well  proved  (t) 

It  is  sufficient  (except  in  the  cases  which  will  be  presently  mentioned)  to  charge 
that  the  defendant  forged  such  an  instrument,  ^naming  it,  and  setting  forth  tjicqai 
the  tenor ;  but  the  laying  it  to  be  a  paper  writing,  &c.,  purporting  to  be  such  ^ 
an  instrument  (as  the  statute  on  which  the  indictment  is  framed  describes)  is 
good ;  and  it  is  said  that  in  strictness  of  language  there  may  be  more  propriety  in 
so  laying  it,  considering  that  the  purpose  of  the  indictment  is  to  disaffirm  the  reality 
of  the  instrument. (y)  In  a  case  where  the  prisoners  had  been  convicted  upon  an 
indictment,  charging  them  with  publishing  ''  as  a  true  will,  a  certain  false,  forged, 
and  counterfeited  paper  writing,  purporting  to  he  the  last  will  of  Sir  A.  C,  &c ," 
and  setting  out  the  tenor  of  the  will,  it  was  objected  that  it  ought  to  have  been  laid 
that  they  forged  a  certain  w\U^  and  not  a  paper  writing,  purporting  to  he  the  last 
will,  &c.,  as  the  words  of  the  statute  are  "  shall  forge  a  will.**  But,  after  a  variety 
of  precedents  being  produced,  all  the  judges  held  it  to  be  good  either  way.  And  it 
was  also  holden,  that  as  the  will  was  set  forth  in  hsec  verha,  and  three  names 
appeared  as  witnesses,  it  was  sufficient,  without  stating  that  it  purported  to  be 
attested  by  three  witnesses.(A;) 

In  a  case  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill  of  ex- 
change, which  wais  described  in  the  indictment  to  be  ^^  a  oerUun  bill  of  exchange  re- 
quiring certain  persons  by  the  name  and  description  of  Messrs.  Down,  &c.,  twenty 
days  after  date  to  pay  to  the  order  of  R.  Thomson  the  sum  of  £315,  value  received, 
and  signed  hy  Henry  Hutchinson,  for  T.  Gr.,  T.  and  H.  Hutchinson,  which  bill  of 
exchange  so  falsely  made  and  counterfeited,  is  as  follows  Tsetting  out  the  bill),  &c., 
with  intent  to  defraud  G.  Hutchinson,  &c.  ;'*  and  it  appeared  that  the  signature  to 
the  bill,  *'  Henry  Hutchinson,*'  was  a  forgery ;  it  was  objected  that  the  indictment 
averring  it  to  have  been  signed  hy  him.  (and  not  merely  that  it  purported  to  have 
been  signed  by  him),  which  was  a  substantial  allegation,  was  disproved.  And  the 
judges,  on  a  case  reserved,  were  of  that  opinion. (Z) 

The  prisoner  was  indicted  under  the  9  &  10  Vict.  c.  95,  s.  57,  for  feloniously 
causing  to  be  delivered  to  T.  Clarke  a  certain  paper  falsely  purporting  to  be  a  copy 
of  a  certain  process  of  the  county  court  of  Leicestershire.  The  document  was 
entitled  in  the  court,  and  headed  with  the  names  of  the  plaintiff  and  defendant,  and 
its  body  was,  ''  Take  notice  that  you  are  required  to  produce  at  the  above  court,  on 
the  trial  of  this  case,  on  the  17th  of  September  instant,  the  several  accounts  and 

(g)  Reg.  ».  Wilson,  1  Den.  0.  0.  284;  2  C.  &  K.  627  (61  E.  0.  L.  R.).  These  are  the 
very  cases  in  which  an  amendment  ought  to  be  made  under  the  14  &  15  Vict.  c.  100,  s   1. 

(A)  Rex  V.  Bear,  Cartb.  407 ;  Reg.  v.  Drake,  Salk.  661 ;  1  Stark.  Grim.  Plead,  p.  255 ;  1 
Chit.  Grim.  L.  p.  294.  And  in  Rex  v.  Beach,  Gowp.  229,  where  it  was  holden  that  in  an 
indictment  for  forger}^  a  variance  in  writing  the  word  undercook  instead  of  underx^ood, 
was  not  material,  Lord  Mansfield  said,  *'  The  true  distinction  seems  to  be  taken  in  Reg.  v. 
Drake,  which  is  this,  that  where  the  omission  or  addition  of  a  letter  does  not  change  the 
word  so  as  to  make  it  another  word,  the  variance  is  not  material."  In  Reg.  v.  Robson, 
9  C.  &  P.  423  (38  £.  G.  R.  R.),  the  first  count  had  the  words  ^< guard  curbs,"  but  the  in- 
strument ''guards  curbs,"  and  the  question  whether  this  was  a  variance  was  reserved,  but 
not  decided  by  the  judges,  the  conviction  being  held  right  on  another  count. 

(t)  Dunn's  case,  2  East  P.  G.  c.  19,  s.  53,  p.  976.  It  appears  the  Recorder  at  first  enter- 
tained the  doubt,  which  was  removed  on  consultation  with  Perrott,  B.,  and  Aston,  J. 

U)  2  East  P.  G.  c.  19,  s.  56,  p.  980. 

\k)  Reg.  v.  Birch,  2  Black.  R.  790 ;  1  Leach  79 ;  2  East  P.  C.  c.  19,  s.  56,  p.  980.  There 
was  a  third  objection  also  that  the  indictment  only  averred,  '^  they  knowing  it  to  be 
forged,  &c.,"  whereas  it  should  have  been  that  "  they  and  each  of  them,  knowing,"  but  it 
was  overruled.     The  prisoners  were  executed. 

{I)  Carter's  case,  2  East  P.  G.  c.  19,  s.  56,  p.  985. 
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memoraDdams  given  to  you,  or  to  jour  wife,  by  the  above  plaintiff  at  Tariots 
times."  And,  on  a  case  reserved,  it  was  held  that  this  was  a  notice  to  a  defendant 
to  produce  certain  documents,  and  that,  if  the  notice  was  not  complied  with, 
secondary  evidence  might  be  given :  but  it  did  not  purport  to  be  anything  in  the 
shape  of  process  of  the  oourt.(m) 

Dui  the  setting  out  the  very  subject  matter  which  has  been  forged  will  not.  io 
all  cases,  be  sufficient  For  if  the  instrument  do  not  purport,  on  the  face  of  it,  and 
without  reference  to  some  other  subject  matter,  to  be  the  thing  prohibited  to  be 
^S021  ^^^S^^)  ^^^  ^purport  and  meaning  of  the  forgery,  with  relation  to  aucli 
-'  other  subject  matter,  must  be  expressly  averred  to  be  the  thing  so  pro- 
hibited. So  that  where  the  indictment  charged  the  prisoner  with  forging  a  receipt 
to  an  assignment  of  a  certain  sum  in  a  navy  bill,  and  the  tenor  of  the  receipt  as  dei, 
forth  merely  consisted  of  the  signature  of  the  party,  it  was  holden  to  be  defective; 
on  the  ground  that  the  mere  signing  of  such  name,  unless  connected  with  the  pre- 
vious matter,  did  not  purport  on  the  face  of  it  to  be  a  receipt,  and  that  it  ought  to 
have  been  averred  that  such  navy  bill,  &c.,  together  with  such  signature,  did  pur- 
port to  be,  and  was  a  receipt,  &c.,  and  that  the  prisoner  feloniously  foiled  the 
same.(7i)  But  where  a  forged  receipt,  as  set  forth  io  the  indictment,  was  in  this 
form,  "  18th  March,  1773.  Received  the  contents  above  by  me,  Stephen  Withers," 
and  it  appeared  in  evidence  that  such  receipt  was  forged  at  the  bottom  of  a  certain 
account;  upon  objection  taken  that  the  account  itself  should  have  been  set  forth  in 
order  to  make  it  appear  that  the  receipt,  as  stated,  was  a  receipt  for  money,  all  the 
judges  held  that  the  indictment  was  sufficient,  and  that  the  account  was  only  evi- 
dence to  make  out  the  charge  as  stated  in  the  indictment.(o')  It  is  observed  upon 
this  case  that  by  the  very  terms  of  the  writing  itself,  it  purported  to  be  a  receipt  for 
something,  though  not  specifically  for  money,  as  it  was  averred  to  be,  in  order  to 
bring  it  within  the  2  Geo.  2,  c.  25.rp) 

But  since  the  2  &  3  WUl.  4,  c.  123,  s.  3,  if  the  instrument  is  described  in  the  in- 
dictment, instead  of  being  set  out,  averments  to  show  what  the  instrument  is  are  not 
necessary,  but  it  is  a  matter  of  evidence  whether  the  instrument  comes  within  the 
description  given  of  it  by  the  indictment.  The  prisoner  was  indicted  for  forging 
and  uttering  '*  a  certain  warrant  for  the  payment  of  money,  to  wit,  for  the  payment 
of  the  sum  of  £4  10«.,"  and  there  were  no  prefatory  allegations  or  innuendoes.  The 
prisoner  was  a  chimney  sweeper,  and  had  on  several  occasions  been  employed  to 
sweep  the  funnels  of  the  steam  vessel  Princess  Victoria,  and  the  course  of  busines 
was  for  the  prisoner,  when  he  had  swept  the  funnels,  to  bring  in  his  bill  to  J. 
Nicholson,  the  engineer  of  the  vessel,  who,  upon  that,  gave  him  a  certificate  that  the 
work  had  been  done,  and  on  his  presenting  that  certificate  at  the  counting-house  of 
Messrs.  Lightly  and  Simons,  he  was  paid  the  amount.  The  prisoner  presented  the 
following  forged  document  at  their  counting-house  : 

"  Oct.  11,  1839. 
'^  This  is  to  satisfy  that  R.  Rogers  has  swept  the  flues  and  cleaned  the  bilges^  and 
repaired  four  bridges  of  the  Princess  Victoria. 

"J.  Nicholson. 
"  £4  10«." 

♦8031   *P*^^®>  ^-j  "  I  think  that  the  written  evidence  and  the  parol  testimony 

■^  taken  together  show  that  the  paper,  if  genuine,  would  have  authorised  the 

payment  of  the  sum  mentioned  in  it.     Under  the  old  law,  averments  would  have 

(m)  Reg.  V.  Castle,  D.  k  B.  363. 

(n)  HuDter'g  ea8«,  2  Leach  624 ;  2  East  P.  0.  c.  19,  s.  36,  p.  928,  and  8.  53,  p.  977.  See 
Rex  V.  Barton,  R.  k  M.  G.  C.  R.  141, post]  Rex  v.  Martin,  R.  A  M.  G.  G.  EL  483, /kw<. 

(o)  Testicle's  case,  2  Sast  P.  G.  c.  19,  s.  36,  p.  925 ;  1  East  R.  181,  note  (a). 

(p)  2  East  P.  C.  c.  19,  s.  53,  p.  977.  And  the  learned  writer  refers  to  Taylor's  case,  I 
LeacD  215 ;  2  East  P.  G.  c.  19,  s.  47,  p.  960,  antej  p.  737,  where  the  prisoner  was  indicted 
for  forging  a  receipt  for  £20  due  upon  a  bill  of  exchange  in  these  words,  *'  Received,  W. 
Wilson  ;"  and  the  indictment  set  forth  the  bill  for  £20,  and  oreired  the  forging  of  a  re- 
ceipt for  the  said  sum  of  £20,  but  contained  no  averment  that  the  writing  forged,  together 
with  the  bill,  purported  to  be  or  was  a  receipt ;  and  he  observes  that  here  also  the  forg«d 
writing  in  itself  purported  to  be  a  receipt  for  something. 
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been  necessary,  to  show  that  this  was  a  warrant  for  the  payment  of  money ;  bat,  as 
the  law  is  at  present,  no  such  averments  are  necessary,  if  the  indictment  is  framed 
on  the  2  &  3  Will.  4,  o.  123,  s.  3.  In  the  present  case  it  appears,  by  the  eyidence 
which  has  been  given,  that  this  (if  genuine)  was  a  voucher  for  the  payment  of  this 
money.  If  you  describe  the  instrument  in  the  indictment  instead  of  setting  it  out, 
averments  are,  since  the  2  &  3  Will.  4,  c.  123,  not  necessary,  as  they  were  before 
that  Act ;  and  if  the  instrument  be  described  under  that  statute  it  is  matter  of  evi- 
dence whether  the  instrument  comes  within  the  description  given  of  it  by  the  in- 
dictment." (^) 

A  hank  pott  h%U  cannot,  in  an  indictment  for  forging  or  uttering,  be  described 
as  a  bill  of  exchange  generally,  but  it  may  be  described  as  '<a  bank  bill  of  ez- 
change."(r) 

Where  the  prisoner  had  been  convicted  of  uttering  and  publishing  as  true  a 
forged  promissory  note,  with  intent  to  defraud  one  B.  H.,  knowing,  &c.,  against  the 
statute,  the  indictment  stated  the  instrument  as  follows,  without  any  innuendo,  ex- 
planation, or  allegation  respecting  it  or  its  contents,  i^rther  than  denominating  and 
describing  it  as  ''a  promissory  note  for  the  payment  of  money,  which  is  as  fol- 
lows :"— 

"  Newport,  Nov.  20,  1821. 
«  £28  15«.  M. 

'^  Two  months  after  date  pay  Mr.  B^  Hobday,  or  order,  the  sum  of  twenty- 
dgbt  pounds  fifteen  shillings, 

"  Value  rec*.  "  John  Jones. 

"  At  Messrs.  Spoon  &  Co., 
"  Bankers,  London.'' 

And  an  objection  having  been  taken  that  the  instrument  so  described  was  not  in 
law  a  promissozy  note,  the  case  was  submitted  to  the  judges,  who  held  that  the  in- 
strument was  a  bill  of  exchange,  and  not  a  promissory  note.(8) 

But  with  respect  to  the  word  ^^  purport,"  it  should  be  well  observed  that  it  im- 
ports what  appears  on  the  fax^e  of  the  instrument^  as  a  want  of  attention  to  this 
meaning  of  the  word  has  been  fatal  to  many  indictments. 

In  a  case  where  the  instrument  was  laid  in  some  counts  of  the  indictment  to  be 
a  paper  writing  purporting  to  he  a  hank  note,  it  was  holden  that  as  it  did  not  pur- 
port on  the  face  of  it  to  be  a  bank  note,  the  counts  could  not  be  supported.  (^) 

*In  another  case  the  bill  of  exchange  upon  which  the  indictment  proceeded  ri^otiA 
was  in  the  following  form  : —  *■ 

"  Bristol,  Feb.  21st,  1792. 
''  Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  order,  the  sum  of  £80, 
for  value  received,  and  ^lace  it  to  the  account  of 

"John  White. 
^«  To  John  Ring,  Esq., 
"  Berkleynstreet,  Portman- square,  London." 

And  the  indictment  charged  that  the  prisoner,  having  such  bill  in  his  possession, 
purporting  to  he  signed  hy  one  John  White,  and  to  he  directed  to  one  John  King,  hy 
the  name  and  description  of  one  John  Ring^  Berkl^-street,  dbc,  forged  an  accept- 
ance in  writing  purporting  to  he  the  acceptance  of  the  said  John  King.  The  bill, 
when  product,  appeared  to  be  accepted  on  the  back  of  it  by  John  King ;  and  it 
was  proved  that  when  the  prisoner  negotiated  the  bill,  he  stated  that  Mr.  King  waa 

(?)  ^®fir*  ^'  Hogers,  9  C.  &  P.  41  (38  E.  G.  L.  R.),  eor,  Parke,  B.,  and  Bosanquet,  J«  Hee 
Bex  V.  Rice,  6  G.  ft  P.  634  (26  B.  G.  L.  R),/>o«^ 

(r)  Rex  V.  Birkett,  R.  &  R.  251.  The  form  of  the  instrnmeDt  was,  "At  seven  days'  Bight 
I  promise  to  pay  this  my  sola  bill  of  exchange,"  which  is  probably  only  a  promissory  note ; 
but  the  15  Geo.  2,  c.  13,  mentioning  "bank  notes,  bank  bills  of  exchange,'^  ftc,  seem  to 
give  these  bank  post  bills  that  denomination  of  bank  bills  of  exchange,  as  there  are  no 
other  bank  bills  answering  that  description.  In  Moor's  case,  1  Lewin  90,  HuUock,  B.,  held 
that  a  bank  post  bill  could  not  be  described  in  an  indictment  for  embeExlement  as  a  bill 
of  exchange. 

(«)  Rex  V,  Hunter,  R.  ft  R.  511.  (t)  Jones's  case,  ants,  p.  762. 
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a  gentleman,  living  in  Berkley-street,  Portman-square,  and  a  man  of  opnlenoe ;  but  in 
fact  there  was  no  person  of  that  name  living  there.  The  prisoner  having  been  fonnd 
guilty,  the  case  was  submitted  to  the  consideration  of  the  twelve  judges,  who  de- 
termined that  judgment  ought  to  be  arrested  on  the  ground  that  the  bill  did  not  ia 
f&ct  purport  to  be  directed  to  one  John  King,  as  stated  in  the  indictment.  Bnller, 
J.,  in  delivering  the  opinion  of  the  judges,  said,  '^  it  is  clear  that  where  an  instru- 
ment is  to  be  set  forth,  the  description  that  it  purports  a  particular  fact,  necessarily 
means  that  what  is  stated  as  the  purport  of  the  instrument  appears  on  the  face  of 
the  instrument  itself.  On  the  face  of  the  bill  of  exchange  in  the  present  caae  (and 
the  face  of  the  bill  is  the  only  thing  to  be  considered)  nothing  more  appears,  when 
we  examine  the  averment,  than  that  it  is  a  bill  of  exchange  drawn  by  John  White 
on  John  Ring ;  therefore,  when  the  indictment  says  that  it  was  drawn  on  John 
King,  by  the  name  and  description  of  John  Ring,  it  is  absurd  and  repugnant  to 
itself,  for  the  name  and  description  of  one  thing  cannot  purport  to  be  another  thing. 
The  drawer  of  the  indictment  was  led  into  this  blunder  by  not  considering  what 
was  the  original  state  of  the  billj  and  what  was  the  appearance  of  it  afler  the  ac- 
ceptance was  put  on  it ;  it  seems  as  if  he  did  not  recollect  under  what  terms,  or  by 
whom,  a  bill  of  exchange  may  be  accepted.  Though  the  bill  was  drawn  on  John 
Ring,  it  might  have  been  accepted  by  John  King,  for  a  bill  may  be  accepted  by 
other  persons  than  those  to  whom  it  is  directed,  as  when  it  is  accepted  for  the 
honor  of  the  drawer,  or  of  any  of  the  indor8ers."(tt)* 

In  a  case  which  occurred  shortly  afterwards,  the  prisoner  was  indicted  for  forging 
"  a  paper  writing,  purporting  to  be  an  order  for  payment  of  nume^,  dated  11th 
September,  1794,  with  the  name  Thomas  Exon  thereunto  subscribed,  purporting  to 
have  been  signed  by  Thos.  Exon,  clerk,  and  to  be  directed  to  George  Lord  Kin- 
^R0fi1  ^^^^^i  Wm.  Moreland,  and  Thos.  Hammersley,  of,  &c.,  '''bankers  and  part- 
^  ners,  bi/  the  name  and  description  of  Messrs.  Ransom,  Moreland,  and  Ham- 
mersley, for  the  payment  of  the  sum  of  £10,  &c. ;"  the  tenor  of  which  said  false 
Siting,  &o.,  is  as  follows,  vis. : — 

"  Messrs.  Eansom,  Moreland,  and  Hammersley,  please  to  pay  to  Mr.  Brooks,  or 
bearer,  the  sum  of  Ten  Pounds,  for 

"  Thos.  Exon. 
«  Sept  11th,  1794  "— 

with  intent  to  defraud  the  said  Geo.  Ld.  K.,  &c.  There  was  a  second  count,  for 
uttering  it ;  and  other  counts,  charging  an  intent  to  defraud  other  persons.  An 
objection  was  made  in  arrest  of  judgment,  that  the  direction  of  the  bill  was  impro- 
perly described  in  the  indictment;  and  ten  of  the  judges  who  mot  to  consider  the 
case,  were  unanimously  of  opinion  that  the  judgment  should  be  arrested,  on  the 
ground  that  the  word  purport  imports  what  appears  on  the  Yace  of  the  instrnment, 
the  apparent  and  not  Uie  legal  import;  and  that  the  bill  in  question  could  not  pur- 
port to  be  directed  to  Lord  Kinnaird,  because  his  name  did  not  appear  upon  the  face 
of  it.  Buller,  J.,  in  delivering  their  opinion,  said,  "Old  cases  have  given  rise  to 
much  learning  and  argument  on  the  words  ^ purport^  and  '^enor,'  and  the  books 
are  full  of  distinctions  as  to  the  meaning  of  these  words,  and  the  necessity  of  using 
the  one  or  the  other  of  them  in  indictments  where  written  instruments  are  to  be 
stated ;  but  among  the  many  cases  upon  this  subject,  I  can  find  no  judicial  determi- 
nation that  the  purport  and  the  tenor  should  both  be  stated  in  any  case  whatever. 
Purport  means  the  substance  of  an  instrument,  as  it  appears  on  the  face  of  it  to 
every  eye  that  reads  it ;  tenor  means  an  exact  copy  of  it ;  and,  therefore,  where  an 

(tf)  Reading*^  case,  2  Leach  590;  2  East  P.  G.  c.  19,  b.  56,  p.  981.  Buller,  J.,  also  said, 
thai  as  the  opinion  of  the  judges  proceeded  merely  on  the  informality  of  the  record^  the 
prisoner  might  be  again  indicted  for  this  offence.  But  no  other  indictment  was  preferred ; 
and  after  remaining  in  custody  till  March,  1794,  he  received  a  free  pardon,  and  was  dis- 
charged, 2  Leach  593. 

1  Where  an  indictment  alleged  that  a  forged  certfflcate  purported  to  be  signed  by  Bow- 
ling Starke,  and  the  signature  was  B.  Starke,  and  the  true  name  was  Boiling  Starke;  the 
variance  was  held  to  be  fatal:  Gomm.  v.  Kearns,  1  Virg.  Gases  109. 
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instrument  in  stated  according  to  its  tenor,  the  purport  of  it  must  necessarily  appear. 
The  forms  of  indictments  for  forgery  haye  varied,  and  heen  different  from  each  other 
at  different  periods  of  time ;  and  of  late  years  they  have  heen  much  more  complicated 
than  they  were  formerly ;  and,  in  my  opinion,  they  have  been,  for  that  reason,  much 
worse.  I  have  seen  the  precedent  of  an  indictment  of  forgery  stating, '  the  prisoner 
to  have  forged  a  certain  false  paper  writing,  in  the  name  of  J.  S.  and  others,  bear- 
ing the  form  of  a  warrant  of  attorney,  which  said  writing  follows  in  these  words; 
that  is  to  say,  &c.,'  setting  it  out  verbatim;  and  if  indictments  for  forgery  were  now 
merely  to  state  that  the  prisoner  '  forged  a  paper  writing  to  the  tenor  and  effect  fol- 
lowing, &c.,'  and  the  instrument  set  out  appeared  on  the  face  of  it  to  be  a  bond  or 
bill  of  exchange,  or  any  other  of  the  instruments  described  in  the  statute,  I  should, 
as  at  present  advised,  see  no  objection  to  such  a  form.(v)  If,  in  the  present  case, 
the  indictment  had  stated  that  the  prisoner  had  forged  a  certain  paper  writing,  in 
the  name  of  T.  Exon,(to)  purporting  to  be  a  bill  of  exchange,  and  then  set  out  the 
bill  to  the  tenor  and  effect  following,  it  would,  I  think,  have  been  quite  enough ;  for 
the  words  ^  purporting  to  be  a  bill  of  exchange,'  are  only  necessary  to  show  that 
the  instrument  supposed  *to  be  forged  is  one  of  the  instruments  mentioned  p^oa^ 
in  the  statute ;  and,  in  order  to  show  that  it  is  one  of  those  instruments,  it  *- 
cannot  be  necessary  under  the  word  '  purporting '  to  recite  all  the  contents  of  the 
instrument ;  for  an  exact  copy  of  the  instrument  itself  being  set  forth,  all  its  con- 
tents thereby  appear ;  and  the  law  requires  an  exact  copy  of  the  instrument  to  be 
inserted  in  the  indictment,  in  order  that  the  court  may  see  that  the  instrument  is  the 
subject  of  forgery  within  the  meaning  of  the  statute.  The  blunder  in  the  present 
indictment  seems  to  have  arisen  irom  the  circumstance  of  Lord  Kirmaird  and 
Messrs.  Moreland  and  Hammer&ley  carrying  on  the  banking  business  under  the  firm 
of  Messrs.  Ransom,  Moreland,  and  HammersUy,  The  pleader  who  drew  it,  forget- 
ting that  it  was  wholly  immaterial  whether  such  a  firm  as  Ransom,  Moreland,  and 
Hamm^sley  ever  existed,  or  who  were  the  persons  who  constituted  that  firm,  and 
conceiving  it  to.  be  material  that  the  names  of  the  real  partners  interested  in  the 
business  should  be  mentioned,  has  taken  great  pains  to  show  that  a  bill,  drawn  on 
*  Ransom,  Moreland,  and  Hammerdey^  was  drawn  on  *  Lord  Kinnaird,  Moreland, 
and  Hamnfoerdey ;'  and  in  order  to  do  that,  he  has  averred  in  the  indictment  that 
the  bill  purports  to  be  drawn  on  '  Lord  Kinnaird,  Moreland,  and  KammersUsy! 
But  the  purport  of  an  instrument,  as  I  have  already  observed,  is  that  alone  which 
appears  on  the  face  of  it;  and  on  the  fiice  of  this  bUl,  Lord  Kinnaird's  name  does 
not  appear,  and  therefore  the  averment  is  not  true."(a;) 

This  doctrine  was  again  acted  upon  in  a  case  where  the  indictment  charged  the 
prisoner  with  forging  a  certain  paper  writing,  purporting  to  be  an  inland  bill  of  ex- 
change, and  to  be  drawn  by  one  C.  W.  Wright,  bearing  date,  Winchester,  l^th 
Nov.,  1796,  and  to  be  directed  to  Richard  Down,  Henry  Thornton,  John  Freer,  and 
John  Cornwall  the  younger,  bankers,  London,  by  the  name  and  description  of 
Messrs.  Down,  Thornton,  and  Co.,  bankers,  London,  requiring  them,  ten  days  after 
date,  to  pay  to  Mr.  Wm.  Simmons  or  order  £8  10«.,  &c.,  and  then  setting  out  the 
tenor,  by  which  the  bill  appeared,  as  the  fact  really  was,  to  be  directed,  "  Messrs, 
Doion,  Thornton  <Sc  Co,"  bankers,  London.(y) 

In  a  case  which  occurred  about  the  same  time,  the  indictment,  which  was  for 
forging  a  scrip  receipt,  charged  that  the  prisoner  forged  it  "  with  the  name  C.  Olier 
thereunto  subscribed,  jM«rporii«^  to  have  been  signed  by  one  Christopher  Olier;" 
and  it  was  objected  that  this  must  necessarily  be  bad,  as  C.  Olier  ^^  did  not,  on  the 
face  of  it.  purport  to  be  Christopher  Olier,  but  might  be  Charles,  &c.;''  but  the  court 
thought  that  this  case  differed  in  some  degree  from  the  two  cases  cited  in  support 

(r)  Bnt  see  Rex  v.  Wilcox,  ante^  p.  798. 

{•w)  But  it  would  not  have  been  good  to  have  averred  that  the  paper  writing  was  signed 
by  T.  Exon,  such  signature  being  a  forgery,  and  the  paper,  therefore,  not  in  fact  so  signed. 
See  Carter's  case,  antty  p.  801. 

(z)  Gilchrist's  case,  Kast  T.  1*795 ;  2  Leach  657 ;  2  East  P.  G.  c.  19,  8.  56,  p.  982. 

\y)  Kd^all's  case,  2  East  P.  C.  c.  19,  s.  56,  p.  984;  2  Leach  662,  note  (a-).  In  East  P.  G. 
Ibid.,  it  is  said  tbat  the  judges  held  the  indictment  bad,  upon  the  authority  of  Gilchrist's 
case,  though  Buller,tl.,  disapproved  much  of  that  determination,  which,  however,  he  ad- 
mitted could  not  be  didtinguiehed  from  the  preseut  case. 
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of  the  objection,  namely,  Jonts^s  ccue^{z)  and  GilchrMs  ca$e;(a)  inasmuch  as  the 
note  in  Jones's  case  did  not  purport  to  be  a  bank  note,  and,  tnerefore,  the  indict- 
ment, charging  that  it  did  so  purport,  was  bad ',  and  in  Gilchrist's  case,  as  the  name 
*R071  ^^  ^^^  Kinnaird  did  not  appear  on  the  faoe  pf  ^the  bill,  it  could  not  pur- 
^  port  to  be  directed  to  him ;  but  that,  in-  the  present  case,  this  scrip  receipt 
being  subscribed  with  the  name  C  Olier,  and  the  indictment  charging  that  it  pur- 
ported to  be  signed  in  the  name  of  Christopher  Olier,  a  cashier  of  the  Bank  of  Eng- 
land, it  was  not,  upon  the  face  of  it,  repugnant  to  the  bill,  or  inconsistent  with 
itself(6) 

We  have  already  considered  the  purpose  of  fraud  and  deceit,  to  the  prejudice  of 
another's  right,  which  makes  a  part-  of  the  definition  of  forgery.(c)  Such  purpose 
or  intent  to  defraud  must  formerly  have  been  stated  in  the  indictment,  and  pointed 
at  the  particular  person  or  persons  against  whom  it  is  meditated/cf ) 

In  stating  this  intent  to  defraud,  it  was,  however,  sufficient  to  aescribe  the  party 
intended  to  be  defrauded  with  reasonable  certainty. 

Where  afler  conviction  a  motion  was  made  in  arrest  of  judgment  that  the  indict- 
ment charged  the  forged  order  as  being  drawn  on  Messrs.  Drummond  and  Comr 
pant/,  Charing  Cross,  by  the  name  of  Mr.  Drummond,  Charing  Cross,(e)  instead 
of  mentioning  the  names  of  the  respective  partners,  which  ought  to  have  been 
inserted  in  the  place  of  the  short  description  Drummowl  and  Company,  all  the 
judges  held  that  the  indictment  was  good.  They  were  of  opinion  that,  if  the  words, 
"  Messrs.  Drummond  and  Company,  Charing  Cross,*'  when  taken  together,  had 
been  so  senseless  and  unintelligible  as  not  to  import  a  certain  description  of  persons, 
the  indictment  would  have  been  bad ;  but  they  said  that,  understanding  those  words 
as  every  body  else  did,  namely,  as  meaning  the  partners  in  the  partnership  of  the 
banking-house,  they  considered  them  as  a  sensible  and  certain  pointing  out  of  the 
persons  intended  by  the  drafl,  and  as  conveying  with  legal  certainty  a  notification 
of  the  party  intended  to  be  defrauded.  That  it  was  not  necessary  in  this  part  of 
the  indictment  to  describe  the  party  meant  with  more  particularity ;  for,  if  any 
person  could  be  intended  from  the  words,  who  that  person  was,  and  whether  he 
was  the  meditated  object  of  the  fraud,  were  matters  for  the  consideration  of  the 
jury.(/) 

niOfvcri       *It  was  holden  not  to  be  necessary  to  state  in  the  indictment  the  manner 
-*   in  which  the  party  was  to  have  been  defrauded. 

Thus,  where  it  was  objected,  on  a  motion  in  arrest  of  judgment,  that  it  was  not 
averred  that  T.  Barrow,  whose  name  appeared  to  be  signed  to  the  forged  receipt, 
meant  Taylor  Barrow  (with  intent  to  defraud  whom  the  forgery  was  laid  in  one  of 

(z)  Antej  p.  762.  (a)  AnU,  note  (z). 

(b)  Reeves's  case,  cor.  Heath  and  Lawrence,  J.,  and  Thomson,  B.;  2  Leach  808,  814; 
2  East  P.  C.  c.  19,  s.  56,  p.  984.  The  point  was  sayed  for  the  consideration  of  the  twelve 
judges ;  but  it  does  not  appear  what  their  opinion  was,  there  being  oiher  objections  to  the 
conviction  of  the  prisoner,  who  was  afterwards  tried  and  capitally  convicted  on  another 
indictment  pending  for  the  same  offence. 

(c)  Ante,  p.  709,  et  teq.  (d)  2  Bast  P.  C.  c.  19,  8.  58,  p.  988. 
[e)  The  order  was  in  the  following  form : — 

Mr,  Drummond,  Charing  Cross, 

25  AugutU  1782. 

Please  to  pay  the  bearer,  or  order,  on  demand,  £10  lOx.,  and  place  it  to  account,  per  me, 

H.  H.  AsTOM. 

(/)  LoTell's  case,  1  Leach  248 ;  2  East  P.  G.  c.  19,  8.  60,  p.  990.    It  should  be  observed 
that  those  counts  of  the  indictment  which  stated  the  intent  to  defraud  Messrs.  Drummond 
and  Co.,  laid  such  intent  in  the  concluding  parts  of  the  counts  to  be  to  deAraud  Robert 
Drummond,  and  the  other  partners  in  the  house,  by  name.    But  that  which  Gould^  J.,  is 
reported  to  have  said  (2  East  P.  C.  Ibid.),  would  seem  to  lead  to  the  conclusion  that  it  is 
not  necessary  to  specify  the  names  of  the  partners  in  anj  part  of  the  count,  vis. :  **Tbat 
to  require  the  particularising  of  all  the  partners  vnoald  be  of  dangerous  consequence  to 
such  prosecutions ;  some  of  them  might  not  be  known."     With  respect  to  the  statement 
in  that  part  of  the  indictment  which  came  in  question  in  Lovell's  case,  it  appears  to  hare 
been  the  opinion  of  Buller,  J.,  and  the  other  judges,  that  if  the  words  ^^  Messrs.  Drummond 
and  Company,  Charing  Cross"  had  been  omitted,  and  the  indictment  had  onlj  slated,  ac- 
cording to  the  fact,  that  the  bill  was  directed  to  ^^Mr.  Drummond,  Charing  Ctoh,"  anU^ 
note  (e),  it  would  have  been  sufficient:  2  East  P.  0.  c.  19,  s.  60,  p.  991.     And  see  now  7 
Geo.  4,  c.  64,  s.  14,  as  to  the  description  of  partners. 


CHAP.  XXXIII.  §  v.]        Of  the  Indictment,  &c.  808 

the  counts),  that  the  manner  in  which  the  forged  receipt  of  stock  was  to  operate  in 
prejudice  of  Mr.  Barrow  ought  to  have  been  averred  in  the  indictment,  by  a  state- 
ment of  T.  Barrow  being  a  proprietor  of  so  much  stock,  and  being  personated  by 
the  prisoner,  who  transferred  it,  &c. ;  and  that  it  was  not  sufficient  merely  to  state 
that  the  forgery  was  committed  with  intent  to  defraud  T.  B.  generally;  the  judges 
held  that  it  was  sufficient  if  the  o£fence  was  described  in  the  words  of  the  Act ; 
and  that,  whether  it  were  or  were  not  meant  to  defraud  T.  Barrow,  was  matter  of 
evidence.(^) 

And  in  another  cajse,  where  Buller,  J.,  upon  a  conference  with  the  rest  of  the 
judges,  stated,  as  an  objection  to  an  indictment,  that  it  was  not  alleged  that  the  bill 
was  uttered  or  tendered  to  the  persons  whom  it  was  laid  the  prisoner  meant  to  de- 
fraud ;  and,  therefore,  that  it  did  not  appear  to  the  court,  on  the  face  of  the  indict- 
ment, that  those  persons  could  be  defrauded  by  the  transaction,  which  always 
appeared  where  the  name  of  a  drawer,  acceptor,  or  indorser  was  forged;  all  the 
other  judges  held  that  the  indictment  was  good  in  this  respect,  as  it  was  sufficient 
to  pursue  the  words  of  the  Act,  which  constitute  the  offence;  and  it  was  matter  of 
evidence,  whether  the  prisoner  intended  to  defraud  the  persons  named  by  tendering 
the  bill  in  payment  to  them,  or  how  oth6rwise.(A) 

The  following  case  relates  to  the  property  of  the  party  against  whom  the  intent 
to  defraud  is  aimed,  in  the  moneys,  &c.,  sought  to  bo  obtained  by  the  forgery.' 

Jones  and  Palmer  were  indicted  for  the  forgery  of  an  indenture  of  apprentice- 
ship, and  also  of  a  receipt  for  money,  with  intent  to  defraud  A.  B.,  C.  I>.,  &c.,  the 
stewards  of  the  feoAt  of  the  sons  of  the  clergy.  The  charitable  fund  of  the  sons 
of  the  clergy  was  raised  by  voluntary  couitributions,  and  allotted  by  the  secretary 
equally  among  all  the  stewjirds,  to  be  disposed  of  by  them  to  the  widows  and  chil- 
dren of  deceased  clergymen,  according  to  their  discretion ;  the  prisoner  Jones  was 
a  clergyman's  widow,  and  pretending,  by  means  of  the  indentures  in  question,  and 
the  receipt  indorsed  thereon,  that  she  had  placed  her  son  as  an  apprentice,  she 
obtained,  in  concert  with  the  other  prisoner,  an  order  from  one  of  the  stewards,  on 
the  treasurer  of  the  society,  for  20/.,  a^  an  apprentice-fee.  The  prisoners,  having 
been  found  guilty,  it  was  submitted  that  the  offence  amounted  only  to  a  misde- 
meanor at  common  law,  and  that  this  was  not  such  a  species  of  property  ''^s  r^KooQ 
fell  within  any  of  the  Acts  relating  to  forgery.  But  Eyre.  B.,  said,  that  >- 
the  several  stewards  were  the  absolute  owners  of  their  respective  shares  of  the  fund ; 
that  it  was  their  money,  put  into  their  hands  upon  a  trust;  and  if  they  had  sunk  it 
improperly,  or  paid  it  wrongfully,  they  would  perhaps  be  answerable^  and  that 
unquestionably  it  was  their  money,  as  against  all  the  world,  except  the  suhscribers.(t) 

With  respect  to  the  statement  of  partners,  trustees,  &c  ,  the  provision  in  the  7 
Geo.  4,  c.  64,  s.  14,  has  been  already  introduced,  and  it  is  sufficient  to  refer  to  it, 
and  the  decisions  on  it  which  have  been  already  stated.^') 

Where  a  member  of  a  friendly  society  was  indicted  for  uttering  a  warrant  for  the 
payment  of  money  with  intent  to  defraud  J.  C.  (a  member  of  the  society)  ^'  and 
others  ;*'  Erie,  J.,  held  that  the  word  "  others'*  would  include  or  exclude  the  pri- 
soner according  as  it  was  necessary  to  include  or  exclude  him  in  order  to  support 
the  indictment. (A;) 

Where  the  prisoner  was  indicted  for  forging  a  receipt  for  county  rate ;  which  had 

(g)  Poweirs  case,  2  East  P.  0.  c.  19,  s.  59,  p.  989 ;  1  Leach  t7.  Id  East,  a  further  ground 
for  the  opinioQ  of  the  judges  is  thus  stated :  **  Besides,  t^re  was  a  second  count,  wherein 
the  offence  was  laid  with  intent  to  defraud  one  tiykes.  If,  therefore,  there  was  no  snch 
person  as  Taylor  Barrow,  or  if  he  had  no  stock;  yet  as  the  receipt  had  in  form  the  con- 
stituent parts  of  a  receipt  for  the  transfer  of  East  India  stock,  that  was  sufficient." 

(A)  Elsworth's  case,  2  East  P.  G.  c.  19,  a.  59,  p.  989,  and  s.  58,  p.  986. 

it)  Rex  t>.  Jones,  1  Leach  366;  2  East  P.  C.  c.  19,  s.  60,  p.  991. 

{J)  Harrison'i)  case,  1  Leach  180;  2  East  P.  G.  c.  19,  s.  59,  p.  988.  The  statutes  referred 
to  were  repealed  by  the  1  Will.  4,  c.  66,  s.  31. 

(k)  Reg.  v.  Tuberyille,  4  Goz  G.  0.  13.    See  this  CK%^^po9t» 

1  An  indictment  for  forging  a  deed,  need  not  set  forth  the  interest  of  the  person  alleged 
to  be  defrauded  in  the  land  conveyed;  it  is  sufficient  if  it  appear  that  by  possibility  the 
party  may  be  defrauded:  West  v.  State,  2  N.  J.  212. 
TOL.  II. — 40 
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been  paid  out  of  the  poor  rate  of  a  parish,  it  wsb  held  that  a  count  laying  the 
intent  to  be  to  defraud  one  of  the  parishioners,  bj  name,  '^  and  others,"  was  good.(Q 

We  have  seen  that  certain  provisions  are  made  as  to  the  mode  of  framing  indict- 
ments in  cases  of  certain  stock  banks  by  the  7  Geo.  4,  o.  i6,(m)  and  that  it  is  not 
imperative  npon  the  banking  companies  ibrmed  under  that  Act  to  prosecute  in  the 
name  of  one  of  their  public  offioera.(n) 

Where  one  count  of  an  indictment  alleged  the  intent  to  be  to  defraud  "  Bobeit 
Bell  and  others,"  who  were  shareholders  in  a  joint  stock  bank,  in  which  the  prisoner 
was  also  a  shareholder;  Patteson,  J.,  was  inclined  to  think  that  it  would  not  be  safe 
to  convict  upon  that  count.(o)  The  3  &  4  Vict.  c.  Ill, seems,  however,  to  do  away 
with  any  doubt  in  such  a  caBe.(jE>) 

If  the  indictment  proceeds  upon  a  statute,  the  charge  most,  in  general,  be  set 
forth  (according  to  the  established  rule  applicable  as  well  to  other  cases  as  to  forgeiy) 
in  the  very  words  of  the  statute  describing  the  offence. (9) 

But  an  indictment  for  forging  a  stamp  on  foreign  muslins,  which  stated  the  dutj 
to  be  chargeable ybr,  cm,  and  in  respect  o/*,  foreign  muslin,  was  holden  good  ;  though 
the  words  of  (he  statute  in  the  clause  imposing  the  duty  were,  /or  and  npon;  in 
other  clauses, /or;  in  others,  on;  and  in  others,  vpon,(r) 

It  is  said  that  a  superfluous  description  does  not  appear  to  be  objectionable.(«) 
^o-t/x-.  And  a  case  is  cited  where,  upon  an  indictment  on  *the  2  Geo.  2,  c.  25,  for 
-■  forging,  "  a  bond  and  writing  obligatory,"  it  was  objected  that,  as  the  statute 
uses  the  term  bond  as  well  as  the  term  writing  ohligatory^  the  indictment  ought  to 
have  described  the  offence  more  particularly,  either  as  a  forgery  of  the  one  or  the 
other ;  that  it  should  have  described  the  instrument  in  this  case  as  a  vsriting  obli- 
gatory, bs  it  had  neither  a  defeasance  nor  penalty  annexed  to  it;  and  that,  althoogb 
a  bond  were  a  writing  obligatory,  yet  the  converse  did  not  hold ;  but  by  the  opinion 
of  the  judges  the  indictment  was  holden  good.(^)  With  respect  to  the  inference 
from  this  case,  that  a  superflous  description  does  not  appear  to  be  objectionable,  a 
learned  writer  says  that  he  is  by  no  means  satisfied  that  the  term  bond  is  not  pro- 
perly applicable  to  an  obligation  without  a  condition,  although  for  the  sake  of  diBtlD^ 
tion,  it  is  more  usually  called  a  single  bill. (14) 

Where  an  indictment  charged  the  prisoner  with  having  forged  "  a  certain  warraot 
and  order  for  the  payment  of  money,"  which  was  as  follows : — 

"  Worcester  Old  Bank, 
"  Hanbury  Hall,  Nov.  28,  1828. 
*'  Messrs.  Berwick,  Wall,  Isaac,  and  Lechmere,  pay  to  Mr.  John  Perkins  or  bearer 
twentv-five  pounds  ten  shillings. 
"£25  10«.  Od.  "John  Phillips"— 

it  was  held  that  the  indictment  was  good,  for  the  instrument  was  both  a  warrant  and 
order ;  a  warrant  authorising  the  banker  to  pay,  and  an  order  upon  him  to  do  so.(«) 
On  an  indictment  for  forging  "  a  certain  warrant  and  order  for  the  payment  of 
money,"  which  was  as  follows : — 

"  Messrs.  Wilkins  &  Co.,  Bankers,  Merthyr,  please  to  advance  the  bearers,  Samuel 
Bichards  the  sum  of  two  hundred  and  fifty  pounds,  and  place  the  same  to  my 
account. 

"Morgan  Thomas, 
"  Cold  Merchant,  Uniscoy"— 

(l)  Reg.  V.  Vaughan,  8  C.  &  P.  276  (34  E.  C.  L.  R.),  Gurney,  B. 

(w)  Ante,  p.  306.  {n)  Ante,  p.  307. 

(0)  Reg.  V.  Cooke,  8  G.  ft  P.  586  (34  E.  C.  L.  R.).  (p)  Ante,  p.  308. 

{q)  2  East  P.  C.  c.  19,  8.  58,  p.  985. 

(r)  Rex.  V.  Hall,  2  East  P.  G.  c.  19,  8.  19,  p.  895,  and  a.  58,  p.  988, /w«^  Gbitp.  0/Forvi^j 
^e.j  Stampt;  and  an  indictment  at  common  law  was  holden  bad  for  nncertaintj,  which 
stated  that  the  defendant  forged,  or  cansed  to  be  forged,  a  bill  of  lading :  Rex  r.  Stocker, 
5  Mod.  137 ;  1  Salk.  342,  371 ;  and  see  Walcot's  case,  Holt's  R.  345. 

(9)  2  East  P.  C.  c.  18,  s.  68,  p.  985. 

\t)  Dnnnett's  case,  2  East  P.  G.  c.  19,  s.  58,  p.  985. 

(u)  6  Et.  Gol.  Stat.  Pt.  V.  01.  xit.  p.  481.     And  he  refers  tii  2  Black.  Com.  340. 

(v)  Rex  V.  Growther,  5  G.  &  P.  316  (24  E.  G.  L.  R.),  MS.  G.  S.  G.  Bosanquet,  J.  And 
see  Reg.  v.  Gilchrist,  G.  k  M.  224  (41  fi.  G.  L.  R.)./io«^ 
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it  appeared  that  M.  Thomas  had  a  deposit  acoount  with  Messrs.  Wilkins'  bank,  but 
not  a  drawing  aceount,  and  that  the  oourse  of  dealing  was  not  to  pay  checks,  even 
if  tendered  by  the  depositor  himself,  unless  the  deposit  receipt  was  produced;  and 
in  this  case  the  deposit  receipt  was  not  produced  by  the  prisoner,  but  the  bankers 
cashed  the  instrument  in  order  to  accommodate  M.  Thomas,  and  because  the  pri- 
soner was  accompanied  by  a  person  well  known  to  th«  bankers,  who  signed  her  name 
as  guarantee  on  the  instrument.  Wightman,  J.,  held  that  the  instrument  was  a 
warrant,  but  not  an  order ;  because  it  appeared  from  the  nature  of  the  contract 
between  M.  Thomas  and  the  bankers  that  the  bankers  were  not  bound  to  obey  it, 
although,  in  point  of  fact,  they  did  obey  it,  and,  as  it  was  described  in  the  indict- 
ment as  both  a  warrant  and  order,  the  variance  was  fatal. (lo)  So  where  an  indict- 
ment charged  the  forgery  of  a  warrant  and  order  for  the  payment  of  money,  which 
was  as  follows  :— 

*"  August  16th,  1848.  P^g.^ 

*'  Gentlemen, — I  do  hereby  authorize  the  bearer  of  this  note  to  draw  the  ^ 
money  that  you  now  hold  belonging  to  me. 

"  William  Stoker." 

Alderson,  B.,  after  consulting  Coleridge,  J.,  held  the  indictment  bad,  because  the 
instrument  set  out  was  a  warrant  and  not  an  order. (a;) 

But  where  the  indictment  charged  the  prisoner  in  different  counts  with  forging 
and  uttering  '^  a  certain  warrant,  order,  and  request  for  the  delivery  of  goods,  which 
said  forged  warrant,  order,  and  request  is  in  the  words,  &c.,  following: — 

"  Sidney^street,  22d  December,  1850. 

"Mr.  Be  VAN, 
'*  S.  Pleas  to  sen  by  bearer  a  quantity  of  basket  nails  a  clasp  for 

"E.  Lloyd." 

Lloyd  was  in  the  habit  of  buying  ironmongery  from  Bevan,  and  had  for  some  time 
employed  the  prisoner  to  sell  goods  for  him  on  commission.  The  prisoner  presented 
to  Bevan  a  paper  in  the  terms  set  out  in  the  indictment,  which  was  proved  to  be  a 
forgery  of  Lloyd's  handwriting.  It  was  objected  that  the  document  was  neither  a 
warrant  nor  an  order,  but  only  a  request  for  goods ;  and  that  in  order  to  satisfy  the 
indictment  it  must  be  a  warrant  and  order  as  well  as  a  request,  Reg.  v.  WiU.iams.(^y) 
The  prisoner  was  convicted  of  uttering,  and,  on  a  case  reserved,  the  judges  held 
that  as  the  instrument  was  set  out  in  h«c  verba,  the  conviction  was  right. (2;) 

The  insertion  of  superfluous  words,  which  were  not  contained  in  the  1  Will.  4,  c. 
66,  did  not  vitiate  the  indictment.  The  first  count  charged  that  the  prisoner  did 
"  falsely  make,  forge,  and  counterfeit,  and  did  cause  and  procure  to  be  falsely  made, 
forged,  and  counterfeited,  and  did  willingly  act  and  assist  in  the  false  making, 
forging,  and  counterfeiting,"  a  certain  bill  of  exchange,  &c.  The  second  count 
charged  that  the  prisoner  did  "  utter  and  publish  as  true,"  &c.     The  third  that  he 

(w)  Reg.  V,  Williams,  2  C.  &  K.  51  (61  E.  G.  L.  R.). 

(x\  Reg.  V,  Dixon,  3  Cox  C.  C.  289.  (y)  Supra. 

(z)  Reg.  V.  Williams,  2  Den.  G.  G.  61.  This  case  is  stated  from  the  indictment  and  case 
together.  The  judges  sent  for  a  copy  of  the  indictment  before  deciding.  Parke,  B.,  ob- 
served, **The  question  may  be  very  different  if  the  indictment  sets  out  the  instrument 
from  what  it  would  be  if  it  merely  described  it  rn  the  terms  of  the  statute.  In  the  former 
case  the  matter,  which  it  is  contended  is  descriptive,  may  be  mere  surplusage,  for  when 
the  instrument  is  set  out  the  court  are  enabled  to  determine  its  character,  and  so  a  de- 
scription is  needless."  With  all  deference,  an  indictment  for  forgery  must  allege  what 
the  forged  instrument  is,  in  order  that  the  case  may  be  brought  within  the  terms  of  the 
Act.  It  is  easy  to  put  a  case  where  a  document  is  of  so  ambiguous  a  character  that  the 
judges  may  differ  in  opinion  as  to  what  it  is,  and  in  such  a  case  on  one  trial  it  might  be 
held  to  be  of  one  character,  and  on  a  subsequent  trial  of  another;  and  so  the  prisoner 
might,  nnder  different  forms  of  indictment,  be  punished  twice  for  the  same  offence. 
Again,  an  indictment  most  distinctly  allege  the  offence  the  prisoner  committed,  and 
merely  to  allege  that  he  forged  a  certain  instrument  set  out  in  the  indictment  is  clearly 
iDBufficient.  It  cannot  be  doubted  that  an  averment  that  the  prisoner  forged  a  bill  of 
exchange  woald  not  be  supported  by  proof  of  a  promissory  note,  and  this  shows  that  the 
averment  is  descriptiTe,  and  the  character  of  the  averment  cannot  depend  on  whether 
the  instrument  is  set  out  or  not.     See  the  cases  also  as  to  *'  purport,"  ant€^  p.  800,  et  teq. 
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did  ^^  offer,  dispose  of,  and  put  away,"  &e.  It  was  objected  that  the  iDdictment 
ought  not  to  contain  the  words  "  counterfeit  and  act  and  assist  in  the  false 
^8121  *^^^^°^)*'  ^^'i  ^^  those  words  were  not  in  the  1  Will.  4,  c.  66,  though  they 
-^  were  in  the  former  Forgery  Acts :  and  the  same  objection  applied  to  the 
second  and  third  counts,  as  that  statute  does  not  contain  either  of  the  phrases 
"  publish  as  true,'*  or  ^^  put  away."  Park,  J.  A.  J. :  ^^  I  am  of  opinion  that  this 
indictment  is  good.  The  first  count  charges  the  prisoner  with  forging,  the  second 
with  uttering,  and  the  third  with  offering  and  disposing  of,  which  is  correct ;  and 
that  is  not  rendered  bad  by  a  great  deal  more  being  stated,  which  is  not  applicable 
to  the  enactments  now  in  force. "(a) 

Sewing  to  the  parchment,  on  which  the  indictment  is  written,  impressions  of 
forged  notes  taken  from  engraved  plates,  is  not  a  sufficient  setting  out  of  the  notes 
in  the  indictment.  Some  counts  of  an  indictment  for  having  in  possession  plates, 
on  which  were  engraved  foreign  promissory  notes,  had  not  the  /ac-simileM  of  the 
notes  engrossed  on  the  parchment,  but  /ac-simiies  of  the  forged  notes  on  blue  paper 
such  as  either  were,  or  resembled  copies  of  the  forged  notes,  were  sewed  with  thread 
to  the  parchment,  on  which  the  indictment  was  engrossed  ;(6)  and  upon  a  case 
reserved  all  the  counts,  in  which  the  /ao-similes  of  the  notes  were  not  engrossed, 
were  held  bad.(c) 

An  indictment  for  uttering  a  foreign  promissory  note  need  not  allege  it  to  he 
payable  out  of  England.  An  indictment  under  the  1  Will.  4,  c.  66,  s.  30,  charged 
the  prisoner  with  uttering  the  following  note : — 

© 

"No.  10101. 
"  The  North  River  Bank  will  pay  to  C.  Trinder,  or  bearer,  the  sum  of  twenty 
dollars  on  demand. 
<*A.  B.  Kats,  Cash'.  "  L.  Kip,  PresV 

The  note  had  been  originally  a  genuine  two-dollar  note  issued  by  the  North  River 
Bank  of  New  York,  and  the  forgery  consisted  in  "  twenty"  being  substituted  for 
"  two,"  and  the  figures  20  for  2.  It  was  contended  that  as  the  note  was  a  foreign 
note,  the  indictment  ought  to  have  stated  that  the  note  was  payable  out  of  England; 
it  was  answered  that  the  offence  of  uttering  forged  foreign  notes  in  England  being 
put  by  the  statute  exactly  on  the  same  footing  as  the  utterance  of  forged  English 
notes,  there  was  no  distinction  between  them,  and  therefore  no  averment  was 
necessary  as  to  the  place  where  the  note  was  payable;  and  Coleridge,  J.,  overruled 
the  objection,(<f  ) 

*fi1^1       *^^  ^°  indictment  on  the  1  Will.  4,  c.  66,  s.  19  (of  which  the  24  &  25 
^  Vict.  c.  88,  8.  19,  is  a  re-enactment),  for  engraving  on  a  plate  several  parts  of 
a  foreign  promissory  note,  it  was  held  not  to  be  necessary  to  set  out  the  note  itself 
of  which  they  were  alleged  to  be  parts. («) 

(a)  Rex  V.  Brewer,  6  0.  &  P.  363  (25  E.  C.  L.  R.). 

h)  The  Btatemeat  in  1  0,  k  P.  423  (32  E.  G.  L.  R.),  is  that  ^Uhe  note  was  set  cot  in  the 
Polish  language,  by  sewing  an  impression  of  the  plate  to  the  parchment  on  which  the 
indictment  was  written." 

(c)  Rex  9.  Warshaner,  R.  k  M.  G.  G.  R.  466 ;  s.  c,  7  G.  &  P.  423  and  429  (32  E.  G.  L.  R.). 
In  note  (6),  Ibid.,  p.  430,  it  is  said  that  "a  considerable  majority  of  the  judges  were  of 
opinion  that  the  sewing  the  papers  to  the  indictment  was  of  itself  sufficient  to  vitiate  those 
counts,  but  some  did  not  seem  so  clearly  of  that  opinion ;  and  as  the  special  counts  were 
bad  upon  the  other  grounds  (see  anUf  p.  799),  It  was  not  neoessary  to  come  to  a  decision 
as  to  the  papers  being  sewed  to  the  indictment."  As  e?ery  indictment,  being  a  record, 
must  be  upon  parchment,  Go.  Litt.  260  a,  it  is  difficult  to  see  how  an  indictment,  part  of 
which  is  on  paper,  can  be  good.     G.  S.  G. 

(d)  Reg.  V.  Lee,  2  M.  &  Rob.  281. 

(e)  Reg.  V.  Faderman  4  Gox  G.  G.  359;  1  Den.  G.  G.  665.  It  was  also  held  that  the  2  k 
3  Will.  4,  c.  123,  s.  3,  ante,  p.  796,  does  not  apply  to  such  a  case ;  but  see  now  the  24  h  25 
Vict.  c.  98,  8.  5,  ante,  p.  797. 


CHAP.  XXXIII.  §  v.]        Of  the  Indictment,  &c.  813 

Wbere  a  prisoner  was  tried  under  the  1  Will.  4,  c.  66,  s.  24,(/)  for  forgery  in 
the  county  where  he  was  in  custody,  the  forgery  might  be  aHeged  to  have  been  com- 
mitted in  that  couDty,  and  there  need  not  be  an  averment  that  the  prisoner  was  in 
custody  there.  The  indictment  contained  several  counts  in  the  usual  f )rm  for 
forging  and  uttering  a  promissory  note,  but  there  was  no  evidence  of  anything 
done  by  the  prisoner  in  the  county  of  the  city  of  Gloucester,  in  which  the  indict- 
ment was  preferred ;  but  the  prisoner  was  in  custody  in  the  city  of  Gloucester  at  the 
time  the  bill  was  found,  and  at  the  time  of  the  trial :  it  was  contended  that  there 
ought  to  have  been  an  averment  in  the  indictment  that  the  prisoner  was  in  custody 
in  the  city.  Patteson,  J.,  in  Rex  v.  Fraser,(^g)  the  averment  was  held  necessary, 
"however  in  that  case  the  indictment  stated  the  bigamy  to  be  out  of  the  jurisdic- 
tion, and  there  it  was  necessary  to  have  the  averment;  but  by  the  1  Will.  4,  c.  66, 
s.  24,  the  offence  may  be  laid  in  the  county  where  it  did  not  arise.  I  think,  there- 
fore, that  proving  the  party  in  custody  here  is  suflBcient."(A) 

Upon  an  indictment  for  forgery  at  common  law  the  prisoner  was  not  shown  to 
have  been  in  custody  in  the  jurisdiction  in  which  the  bill  of  indictment  was  found 
until  the  time  when  the  trial  began.  The  jury  found  that  he  was  guilty  of  forging, 
but  that  there  was  no  evidence  of  its  having  been  done  within  the  jurisdiction  of 
the  court;  and,  upon  a  case  reserved,  the  judges  held  that  the  prisoner  was  liable  to 
be  tried  in  this  court  under  the  1  Will.  4,  c.  66,  s.  24. (i) 

An  indictment  on  the  2  Geo.  2,  c.  25,  which  charged  that  the  prisoner  "  did 
feloniously  alter  and  cause  to  be  altered  a  certain  bill  of  exchange,  by  faJ^ly 
making,  forging,  and  adding  a  cypher  0  to  the  letter  and  figure  £8,  &c.,"  was 
holden  good,  though  the  words  of  the  statute  are  "  if  any  person  shall  fahely  make, 
forge,  or  counterfeit,*^  and  the  word  alter  is  not  used  in  the  statute. (y) 

In  this  case  the  judges  held  that  there  was  no  difference  in  substance  or  in  the 
nature  of  the  charge,  whether  the  indictment  were  for  feloniously  altering,  by  falsely 
making  and  forging,  or  for  feloniously  making  and  forging  by  falsely  altering, 
hc.(Jc)  We  *have  already  seen  that  if  any  part  of  a  true  instrument  be  r*oi  < 
altered,  the  offence  may  be  treated  as  a  forgery  of  the  whole  instrument,  and  ^ 
be  so  laid  in  the  indictment.(/)  But  it  appears  to  have  been  more  usual  to  lay 
forgeries  of  this  kind  by  stating  the  particular  alteration,  at  least  in  one  count. (m) 

An  indictment  for  uttering  a  forged  acceptance  must  expressly  state  that  the  pri- 
soner uttered  the  acceptance.  The  fourth  count  of  an  indictment  alleged  that  the 
prisoner  having  in  his  possession  a  certain  bill  of  exchange,  which  was  set  out,  with 
a  certain  forged  acceptance  on  the  said  bill,  which  was  also  set  out,  afterwards  did 
utter,  &c.  (then  and  there  knowing  the  said  acceptance  to  be  forged),  the  said  bill 
of  exchange,  with  intent,  &c.  It  was  objected,  that  ths  count  was  bad  for  not 
averring  that  the  prisoner  uttered  the  forged  acceptance;  and,  upon  a  case  reserved, 
the  judges  upon  full  and  mature  /sonsideration,  held  that  the  count  was  bad,  as  it 
was  possible  the  acceptance'  might  have  been  taken  off  the  bill  before  the  prisoner 
uttered  it.(n) 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  forged  will,  on  his 

(/)  See  the  24  k  25  Vict.  c.  98,  8.  ^\,po»t,  p.  845. 

\g)  R.  k  M.  C.  C.  R.  407,  ante,  vol.  1,  p.  274. 

(A)  Rex  V.  James,  7  C.  ft  P.  553  (32  E.  C.  L.  R.).  In  Reg.  9,  Smith,  Wore.  Sara.  Ass. 
1844.  MSS.  C.  S.  G.  Tindal,  C.  J.,  decided  the  same  point  in  the  same  way,  on  the  au- 
tbority  of  the  preceding  case. 

(t)  Reg.  V.  Smythies,  1  Den.  C.  C.  498 ;  2  C.  &  K.  878  (61  E.  C.  L.  R.).  This  case  was 
determined  on  the  anthority  of  Reg.  v.  Wiley,  wrongly  reported,  2  M.  C.  C.  R.  186,  cor- 
rectly, 1  C.  &  K.  150  (47  E.  C.  L.  R.J.  At  the  first  meeting  of  the  judges  to  consider  that 
case  the  Indictment /i^  «e  was  consiaered  bad  ;  but  at  the  second  meeting  it  was  held  that 
on  the  whole  record,  including  the  caption,  plea,  &c.,  the  conviction  was  good :  1  Den. 
C.  G.  R.  498,  note  (a).     See  the  present  clause,  ;7o«(,  p.  845. 

(/)  Elsworth'e  case,  York  Lent  Ass.  1780,  and  before  all  the  judges,  12  April,  1780, 
2  East  P.  C.  c.  19,  8.  58,  p.  986,  988. 

(k)  Id.  Ibid.  (l)  Ante,  p.  710,  et  teq. 

(m)  2  East  P.  G.  c.  19,  s.  55,  p.  980. 

(n)  Rex  V,  Horwell,  R.  k  M.  C.  C.  R.  405 ;  s  c,  6  C.  &'P.,  148  (25  E.  C.  L.  R.),  and  MSS. 
C.  S.  G.  The  ground  of  the  decision  was  stated  as  in  the  text  by  Patteson,  J.,  in  deliver- 
ing the  opinion  of  the  judges  at  Stafibrd  Lent  Assizes,  1834.     MSS.  C.  S.  G. 


814  Op  Forgbry.  [bookiv. 

arraignment  he  pleaded  autrefois  ctcqtnt;  upon  which  the  plea  was  taken  ore  tenus, 
and  recorded  by  the  clerk  of  the  arraigns,  who  replied  to  it  on  the  part  of  the 
crown,  nvl  tiel  record.  In  order  to  prove  the  plea,  the  record  of  a  former  acquittal 
of  the  prisoner  was  produced ;  but,  on  comparing  it  with  the  present  indietment,  it 
appeared  that  the  prisoner  had  been  acquitted  of  uttering  a  forged  will,  beginning 
**  /,  James  Gibson,  do  hereby,  &c.,  but  that  he  was  now  indicted  for  uttering  a 
forged  will,  beginning  "  James  Gibson  do  hereby,"  Ac.  The  question,  thoreibre, 
was  whether  this  record  was  legal  eyidence  of  the  prisoner  having  been  acquitted  of 
the  same  offence  f  And,  after  argument  by  the  prisoner's  counsel,  the  court  re- 
jected the  proof  as  insufficient ;  the  prisoner  pleaded  the  general  issue  to  the  ielonj, 
and  the  jury  found  him  guilty  of  the  offence. (o) 

The  offence  of  forgery  at  common  law  cannot  be  tried  at  the  quarter  sesnons, 
that  court  having  no  jurisdiction  over  it;  nor  can  they  take  cognizance  of  it  as  a 
cheat.(|>)  And  it  has  been  holden  in  several  cases  that  the  quarter  sessions  hire 
no  jurisdiction  in  cases  of  forgery  upon  the  5  Eliz.  c.  14.(g)  Lord  Kenyon,  C.  J., 
in  speaking  of  the  general  jurisdiction  of  the  quarter  sessions,  after  deciding  that 
the  offence  of  soliciting  a  servant  to  steal  his  master's  goods  is  cognizable  by  that 
jurisdiction,  as  falling  within  that  class  of  offences,  which  being  violations  of  the 
*f^1M  ^^^  ^^  ^^^  land,  have  a  ^tendency,  as  it  is  said,  to  a  breach  of  the  peace; 
^  proceeded  thus — "To  this  general  rule  there  are  indeed  two  exceptions, 
namely,  forgery  and  perjury;  why  excepted  I  know  not;  but  having  been  expressly 
so  adjudged,  I  will  not  break  through  the  rules  of  law."(r) 

The  trial  of  forgery  must  formerly  have  been  in  the  county  where  the  offence  mis 
comniitted,  as  the  indictment  could  only  be  preferred  in  that  county.  And  as  it 
seldom  happened  that  direct  proof  could  be  given  of  the  very  act  of  forgery,  diffi- 
culties sometimes  occurred  in  cases  where  there  had  been  no  offence  of  uttering  by 
the  prisoner,  as  to  what  was  sufficient  evidence  of  the  fact  of  foi^ng  within  the 
county  laid. 

But  now  by  the  24  &  25  Vict.  c.  98,  s.  41,  the  offender  is  triable  "in  any  county 
or  place  in  which  he  shall  be  apprehended  or  be  in  custody."(a) 

Two  prisoners  were  indicted,  the  one,  Parkes,  for  forging,  the  other,  Brown,  for 
uttering  a  forged  promissory  note  for  five  guineas.  It  appeared  clearly  that  Park@ 
had  forged  the  note ;  but  the  only  evidence  offered  to  show  that  the  forgery  was 
committed  in  Middlesex,  where  the  venue  was  laid,  was  that  Brown,  between  whom 
and  Parkes  there  was  a  great  intimacy,  had  uttered  it  in  Middlesex,  in  the  absence 
of  Parkes,  who  was  not  proved  to  have  been  cognizant  of  the  fact,  and  that  above 
forty  of  the  same  sort  of  five-guinea  notes  in  blank,  without  any  signature,  were 
found  upon  Parkes,  in  the  same  county,  together  with  a  receipt,  under  cover  ad- 
dressed to  Brown,  for  £21 ,  for  four  five-guinea  bills.  All  the  notes  found  upon 
Parkes,  as  well  as  that  upon  which  the  indictment  proceeded,  were  dated  *'*'  Ringhton, 
Salop  "  Both  the  prisoners  having  been  convicted,  the  case  was  referred  to  the 
consideration  of  the  twelve  judges.  Some  of  the  judges  were  of  opinion,  that  the 
fact  of  finding  the  forged  instrument  in  the  county,  in  which  also  it  appeared  that 
the  forger  himself  was,  was  evidence,  in  the  absence  of  other  proof,  of  the  fact  of 
the  forgery  having  been  there  committed.     But  the  majority  of  them,  though  they 

(o)  Coogan'g  case,  O.  B.  1787,  1  Leach  448.  So  in  Reading's  case,  arUe^  p.  804,  note  (v), 
Buller,  J.,  said  that  the  judgment  being  arrested  for  the  informality  of  the  record,  the 
prisoner  might  be  again  indicted  for  the  offence.  And  in  Gilchrist's  case,  ante,  p.  806,  is 
the  objections  taken  went  only  to  the  form  of  the  indictment,  and  not  to  the  merits  of  the 
case,  the  prisoner  was  remanded  to  prison  till  the  end  of  the  sessions,  that  the  prosecator 
might  be  at  liberty  to  prefer  a  better  indictment  against  him  if  he  thought  fit.  In  the 
above  case  of  Coogan,  the  prisoner's  counsel  chiefly  relied  upon  Lord  Hale's  constructioa 
of  Vaux's  case,  2  Hale  246,  as  reported  by  Lord  Coke,  4  Co.  44;  3  Inst  214. 

(p)  Yarrington's  case,  1  Salk.  406 ;  Rex  v.  Gibbs,  1  East  R.  173 ;  2  East  P.  C.  c.  19,  b.  7, 
p.  864;  2  Hawk.  P.  C.  c.  8,  s.  64. 

(g)  Smith's  case,  Cro.  Eliz.  87  j  Wilson's  case.  Id.  601 ;  Hunt's  case,  Id.  697.  See  the 
5  &  6  Vict.  c.  38,  Appendix. 

(r)  Rex  V.  Higgins,  2  East  R.  18.  If  therefore  an  indictment  for  forgery  be  found  at  the 
Sessions,  and  transmitted  to  the  Assizes,  the  judge  will  order  it  to  be  quashed:  Reg. f. 
Rigby,  8  C.  &  P.  770  (34  E.  C.  L.  R.),  Erskine,  J. 

(«)  See  the  section,  j90«<,  p.  845. 
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agreed  that  it  vas  a  question  of  evidence  for  the  jury,  were  of  opinion  that  there  was 
no  proof  to  warrant  the  conclusion  that  the  forgery  was  committed  hj  Parkes  in 
Aliddlesex,  where  it  was  laid  :  for  they  thought  that  the  bare  fact  of  the  note  being 
uttered  in  Middlesex  by  the  other  prisoner,  taking  him  even  to  be  an  accomplice, 
was  no  evidence  of  the  forgery  itself  having  been  committed  in  that  county.  (^) 

In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a  majority  of  the  judges, 
that  the  finding  a  forged  instrument  in  the  custody  of  a  person  is  no  evidence  that 
it  was  forged  in  the  county  where  it  was  found.  The  prisoner  was  indicted  at 
Salisbury,  in  the  county  of  Wilts,  for  the  forgery  of  the  note  in  question.  It  ap- 
peared that  the  prisoner  had  formerly  lived  at  Winsham,  in  the  county  of  Somerset, 
where  he  followed  the  employment  of  a  farmer  for  many  *years.  About  the  ^^^^  ^ 
month  of  June,  1804,  he  quitted  his  farm,  and  all  his  concerns  at  Winsham;  ^ 
at  which  place  one  William  Tucker,  in  whose  name  the  forged  note  purported  to 
be  signed,  resided,  and  also  carried  on  the  farming  business  there  at  the  time  of  the 
trial.  In  November,  1804,  the  prisoner,  having  changed  his  name  from  Crocker  to 
Collins,  went  with  his  wife  to  Salisbury,  where  he  took  lodgings,  and  continued  to 
live  until  about  the  middle  of  the  month  of  May,  1805,  when  he  left  his  wife  at  her 
apartments  in  Salisbury,  and  went  to  London.  During  his  stay  in  London,  he  was 
apprehended  there  on  another  charge;  in  consequence  of  which,  his  lodgings  at 
Salisbury  were  searched,  in  the  presence  of  his  wife ;  he  being  still  in  London  ;  and 
io  a  bureau  belonging  to  the  prisoner  was  found  a  pocket-book,  in  the  inside  of 
which  was  written  his  name  B.  Crocker,  in  his  own  handwriting;  and  in  one  of  the 
pockets  of  this  pocket-book  was  found  the  note,  set  forth  in  the  indictment,  which 
was  dated  on  the  7th  March,  1803,  and  on  which  was  an  indorsement  that  a  year's 
interest  had  been  paid.  It  was  objected,  upon  this  evidence,  that  there  was  nothing 
to  show  that  any  offence  had  been  committed  in  the  county  of  Wilts,  the  prisoner 
not  having  been  in  that  county,  but  in  Somersetshire,  at  the  time  when  the  note 
appeared  to  bear  date ;  and  the  point  was  submitted  to  the  consideration  of  the 
judges.  No  opinion  of  the  judges  upon  this  case  was  ever  publicly  delivered ;  but 
the  prisoner  received  a  pardon ;  and  it  is  said  to  have  been  understood,  that  a  ma- 
jority of  the  judges  thought  there  was  not  sufficient  evidence  that  the  offence  was 
committed  in  the  county  of  Wilts. (uy 

It  was  observed  by  the  counsel  who  argued  the  last-mentioned  case,  that  in 
EUiofs  ccue(y)  the  forged  instrument  was  found  upon  the  prisoner  in  Kent,  where 
the  indictment  was  laid ;  but  that  no  evidence  was  given  to  prove  the  actual  fabri- 
cation of  the  instrument  in  that  county;  and,  on  the  contrary,  the  circumstances  of 
the  case  afforded  some  inference  that  the  forgery  was  not  committed  there.  It  ap- 
peared, that  one  Ryland,  having  struck  off  a  quantity  of  notes,  delivered  them, 
together  with  the  plates,  to  the  prisoner,  at  a  public  house  in  Fleet  Ditch.  The 
note  in  question  was  found  upon  the  prisoner  at  Dover,  and  the  plate  at  a  lodging 
upon  Tower-hill;  yet  the  objection  that  the  evidence  did  not  afford  proof  of 
the  offence  being  committed  in  Kent  was  either  overlooked  or  thought  of  no 
wcight.(to) 

(0  Rex  V.  Parkes,  2  Leach  *!16 ;  2  East  P.  C.  c.  19,  s.  49,  p.  963,  and  s.  61,  p.  992.  Al- 
though these  cases  may,  perhaps,  no  longer  be  material,  I  have  thought  it  safer  to  let 
them  remain,  as  they  mnj  pottibly  be  found  useful.     0.  S.  O. 

(ti)  Crocker's  case,  2  Leach  987  ;  2  New  Rep.  87.  But  qu.  if  the  onlj  point  actually 
decided  bj  the  judges  in  this  case  was  not  **  that  an  incompetent  witness  had  been  ad- 
mitted." 

(v)  Ante,  p.  753. 

(w)  In  6  Br.  Col.  Stat.  Pt.  V.  01.  xii.,  the  learned  writer  says,  "I  remember  a  case  at 
Lancaster,  in  the  year  1798,  where  a  clerk  of  a  mercantile  house  at  Liverpool  had  stolen 
sereral  bills,  and  was  afterwards  apprehended  on  board  a  sloop  in  the  Downs,  with  a 

^— iiii  I  I  II  ■■  i^B  ^iw  ■.■111^      r^  •■         I  I  I  I       I  I  ■  -    I 

^  In  Comm.  v.  Parmenter,  5  Pick.  279,  it  was  decided  that  the  fact  of  forginp:  a  note 
within  a  county  cannot  be  inferred  merely  from  its  having  been  there  uttered.  In  U  S. 
V.  Britton,  2  Mason  464,  Avhere  a  check  was  drawn  in  Philadelphia  on  Boston,  in  favor  of 
the  prisoner,  who  was  then  in  Philadelphia,  and  who  produced  in  Boston  the  check 
altered ;  it  was  held,  in  the  absence  of  all  evidence,  that  it  was  altered  elsewhere,  to  be 
primd  facie  evidence  that  it  was  altered  in  Massachusetts,  where  it  was  first  known  that 
it  was  altered. 
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arraignment  he  pleaded  autrefois  acqftit ;  upon  which  the  plea  was  taken  ore  tentu, 
and  recorded  hj  the  clerk  of  the  arraigns,  who  replied  to  it  on  the  part  of  the 
crown,  nvl  del  record.  In  order  to  prove  the  plea,  the  record  of  a  former  acquittal 
of  the  prisoner  was  produced ;  but,  on  comparing  it  with  the  present  indietment,  it 
appeared  that  the  prisoner  had  been  acquitted  of  uttering  a  forged  will,  banning 
*'  /,  James  Gibsov,  do  hereby,  &c.,  but  that  he  was  now  indicted  for  ottering  a 
forged  will,  beginning  "t/amea  Gibson  do  hereby,"  Ac.  The  question,  therefore, 
was  whether  this  record  was  legal  evidence  of  the  prisoner  having  been  acquitted  of 
the  same  offence  f  And,  after  argument  by  the  prisoner's  counsel,  the  court  re- 
jected the  proof  as  insufficient;  the  prisoner  pleaded  the  general  issue  to  the  felony, 
and  the  jury  found  him  guilty  of  the  offence. (o) 

The  offence  of  forgery  at  common  law  cannot  be  tried  at  the  quarter  sessions, 
that  court  having  no  jurisdiction  over  it ;  nor  can  they  take  cognizance  of  it  as  a 
cheat. (p)  And  it  has  been  holden  in  several  cases  that  the  quarter  sessions  have 
no  jurisdiction  in  cases  of  forgery  upon  the  5  Eli».  c.  14.(j)  Lord  Kenyon,  C.  J., 
in  speaking  of  the  general  jurisdiction  of  the  quarter  sessions,  after  deciding  that 
the  offence  of  soliciting  a  servant  to  steal  his  master's  goods  is  cognizable  by  that 
jurisdiction,  as  falling  within  that  class  of  offences,  which  being  violations  of  the 
*R1^1  ^^^  ^^  ^^  land,  have  a  ^tendency,  as  it  is  said,  to  a  breach  of  the  peace; 
-»  proceeded  thus — "To  this  general  rule  there  are  indeed  two  exceptions, 
namely,  forpery  and  perjury;  why  excepted  I  know  not;  but  having  been  expressly 
so  adjudged,  I  will  not  break  through  the  rules  of  law."(r) 

The  trial  of  forgery  must  formerly  have  been  in  the  county  where  the  offence  was 
committed,  as  the  indictment  could  only  be  prefciTed  in  that  county.  And  as  it 
seldom  happened  that  direct  proof  could  be  given  of  the  very  act  of  foi^ery,  diffi- 
culties sc^metimes  occurred  in  cases  where  there  had  been  no  offence  of  uttering  by 
the  prisoner,  as  to  what  was  sufficient  evidence  of  the  fact  of  forging  within  the 
county  laid. 

But  now  by  the  24  &  25  Vict.  c.  98, s.  41,  the  offender  is  triable  "in  any  county 
or  place  in  which  he  shall  be  apprehended  or  be  in  custody."(«) 

Two  prisoners  were  indicted,  the  one,  Parkes,  for  forging,  the  other,  Brown,  for 
uttering  a  forged  promissory  note  for  five  guineas.  It  appeared  clearly  that  Parkes 
had  forged  the  note ;  but  the  only  evidence  offered  to  show  that  the  forgery  was 
committed  in  Middlesex,  where  the  venue  was  laid,  was  that  Brown,  between  whom 
and  Parkes  there  was  a  great  intimacy,  had  uttered  it  in  Middlesex,  in  the  absence 
of  Parkes,  who  was  not  proved  to  have  been  cognizant  of  the  fact,  and  that  above 
forty  of  the  same  sort  of  five-guinea  notes  in  blank,  without  any  signature,  were 
found  upon  Parkes,  in  the  same  county,  together  with  a  receipt,  under  cov^  ad- 
dressed to  Brown,  for  £21,  for  four  five-guinea  bills.  All  the  notes  found  upon 
Parkes,  as  well  as  that  upon  which  the  indictment  proceeded,  were  dated  ^^  Ringhton, 
Salop  "  Both  the  prisoners  having  been  convicted,  the  case  was  referred  to  the 
consideration  of  the  twelve  judges.  Some  of  the  judges  were  of  opinion,  that  the 
fact  of  finding  the  forged  instrument  in  the  county,  in  which  also  it  appeared  that 
the  forger  himself  was,  was  evidence,  in  the  absence  of  other  proof,  of  the  fact  of 
the  forgery  having  been  there  committed.     But  the  majority  of  them,  though  they 

(o)  Coogan's  case,  O.  B.  1787,  1  Leach  448.  So  in  Reading's  case,  anU^  p.  804,  note  (»), 
Buller,  J.,  said  that  the  jadgment  being  arrested  for  the  informalitj  of  the  record,  the 
prisoner  might  be  again  indicted  for  the  offence.  And  in  Gilchrist's  case,  ante^  p.  806,  as 
the  objections  taken  went  only  to  the  form  of  the  indictment,  and  not  to  the  merits  of  the 
case,  the  prisoner  was  remanded  to  prison  till  the  end  of  the  sessions,  that  the  prosecator 
might  be  at  liberty  to  prefer  a  better  indictment  against  him  if  he  thought  fit.  In  the 
above  case  of  Coogan,  the  prisoner's  counsel  chiefly  relied  upon  Lord  Hale's  constrncUon 
of  Vaux's  case,  2  Hale  246,  as  reported  by  Lord  Coke,  4  Co.  44 ;  3  Inst  214. 

(p)  Yarrington's  case,  1  Salk.  406;  Rex  v.  Gibbs,  I  East  R.  173;  2  East  P.  C.  c.  19,  a.  7, 
p.  664;  2  Hawk.  P.  C  c.  8,  s.  64. 

(q)  Smith's  case,  Cro.  Eliz.  87 ;  Wilson's  case,  Id.  601 ;  Hunt's  case,  Id;  697.  See  the 
5  4  6  Vict.  c.  38,  Appendix. 

(r)  Rex  V.  Higgins,  2  East  R.  18.  If  therefore  an  indictment  for  forgery  be  found  at  the 
Sessions,  and  transmitted  to  the  Assizes,  the  Judge  will  order  it  to  be  quashed:  Beg.  r. 
Rigby,  8  C.  &  P.  770  (34  E.  C.  L.  R.),  Erskine,  J. 

(«)  See  the  section,  jpoir^,  p.  845. 
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agreed  that  it  was  a  question  of  evidence  for  the  jnrj,  were  of  opinion  that  there  was 
no  proof  to  warrant  the  conclusion  that  the  forgery  was  committed  by  Parkes  in 
Middlesex,  where  it  was  kid  :  for  they  thought  that  the  bare  fact  of  the  note  being 
uttered  in  Middlesex  by  the  other  prisoner,  taking  him  even  to  be  an  accomplice, 
was  no  evidence  of  the  forgery  itself  having  been  committed  in  that  county. (^) 

In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a  majority  of  the  judges, 
that  the  finding  a  forged  instrument  in  the  custody  of  a  person  is  no  evidence  that 
it  was  forged  in  the  county  where  it  was  found.  The  prisoner  was  indicted  at 
Salisbury,  in  the  county  of  Wilts,  for  the  forgery  of  the  note  in  question.  It  ap- 
peared that  the  prisoner  had  formerly  lived  at  Winsham,  in  the  county  of  Somerset, 
where  he  followed  the  employment  of  a  farmer  for  many  *years.  About  the  p^o|  ^ 
month  of  June,  1804,  he  quitted  his  farm,  and  all  his  concerns  at  Winsham;  ^ 
at  which  place  one  William  Tucker,  in  whose  name  the  forged  note  purported  to 
be  signed,  resided,  and  also  oarried  on  the  farming  business  there  at  the  time  of  the 
triaL  In  November,  1804,  the  prisoner,  having  changed  his  name  from  Crocker  to 
Collins,  went  with  his  wife  to  Salisbury,  where  he  took  lodgings,  and  continued  to 
live  until  about  the  middle  of  the  month  of  May,  1805,  when  he  left  his  wife  at  her 
apartments  in  Salisbury,  and  went  to  London.  During  his  stay  in  London,  he  was 
apprehended  there  on  another  chai^;  in  consequence  of  which,  his  lodgings  at 
Salisbury  were  searched,  in  the  presence  of  his  wife;  he  being  still  in  London  ;  and 
in  a  bureau  belonging  to  the  prisoner  was  found  a  pocket-book,  in  the  inside  of 
which  was  written  his  name  B.  Crocker,  in  his  own  handwriting;  and  in  one  of  the 
pockets  of  this  pocket-book  was  found  the  note,  set  forth  in  the  indictment,  which 
was  dated  on  the  7th  March,  1803,  and  on  which  was  an  indorsement  that  a  year's 
interest  had  been  paid.  It  was  objected,  upon  this  evidence,  that  there  was  nothing 
to  show  that  any  offence  had  been  committed  in  the  county  of  Wilts,  the  prisoner 
not  having  been  in  that  county,  but  in  Somersetshire,  at  the  time  when  the  note 
appeared  to  bear  date ;  and  the  point  was  submitted  tO  the  consideration  of  the 
judges.  No  opinion  of  the  judges  upon  this  case  was  ever  publicly  delivered;  but 
the  prisoner  received  a  pardon ;  and  it  is  said  to  have  been  understood,  that  a  ma- 
jority of  the  judges  thought  there  was  not  sufficient  evidence  that  the  offence  was 
committed  in  the  county  of  Wilt8.(i{«y 

It  was  observed  by  the  counsel  who  argued  the  last-mentioned  case,  that  in 
Elliotts  cajse{v)  the  forged  instrument  was  found  upon  the  prisoner  in  Kent,  where 
the  indictment  was  laid ;  but  that  no  evidence  was  given  to  prove  the  actual  fabri- 
cation of  the  instrument  in  that  county;  and,  on  the  contrary,  the  circumstances  of 
the  case  afforded  some  inference  that  the  forgery  was  not  committed  there.  It  ap- 
peared, that  one  Ryland,  having  struck  off  a  quantity  of  notes,  delivered  them, 
together  with  the  plates,  to  the  prisoner,  at  a  public  house  in  Fleet  Ditch.  The 
note  in  question  was  found  upon  the  prisoner  at  Dover,  and  the  plate  at  a  lodging 
upon  Tower-hill;  yet  the  objection  that  the  evidence  did  not  afford  proof  of 
the  offence  being  committed  in  Kent  was  either  overlooked  or  thought  of  no 
weight,  (to) 

(/)  Rex  V,  Parkes,  2  Leach  775 ;  2  East  P.  C.  c.  19,  s.  49,  p.  963,  and  s.  61,  p.  992.  Al- 
thoagh  these  cases  maj,  perhaps,  no  longer  be  material,  I  have  thought  it  safer  to  let 
them  remain,  as  they  may  possibly  be  found  useful.     G.  S.  O. 

(u)  Crocker's  case,  2  Leach  987 ;  2  New  Rep.  87.  But  qu.  if  the  only  point  actually 
decided  by  the  judges  in  this  case  was  not  **  that  an  incompetent  witness  had  been  ad- 
mitted." 

(r)  Antij  p.  753. 

(v)  In  6  Bv.  Gol.  Stat.  Pt.  V.  Gl.  xii.,  the  learned  writer  says,  "I  remember  a  case  at 
Lancaster,  in  the  year  1798,  where  a  clerk  of  a  mercantile  house  at  Liverpool  had  stolen 
several  bills,  and  was  afterwards  apprehended  on  board  a  sloop  in  the  Downs,  with  a 

1  In  Comm.  v.  Parmenter,  5  Pick.  279,  it  was  decided  that  the  fact  of  forging  a  note 
within  a  county  cannot  be  inferred  merely  from  its  having  been  there  uttered.  In  U  S. 
V.  Briiton,  2  Mason  464,  where  a  check  was  drawn  in  Philadelphia  on  Boston,  in  fa^or  of 
the  prisoner,  who  was  then  in  Philadelphia,  and  who  produced  in  Boston  the  check 
altered;  it  was  held,  in  the  absence  of  all  evidence,  that  it  was  altered  elsewhere,  to  be 
primd  facie  evidence  that  it  was  altered  in  Massachusetts,  where  it  was  first  known  that 
it  was  altered. 
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Where  an  iDdictment  stated  the  forgery  to  have  been  committed  in  the  couotj  of 
Nottingham,  and  it  was  proved  to  have  been  committed  in  the  county  of  the  town 
of  Nottingham,  it  was  holden  that,  although  under  the  38  Geo.  3,  c.  52,  it  was 
triable  in  the  county  at  large,  the  offence  should  have  been  laid  in  the  county  of 
the  town.(x) 

*R\  71  *  Where  the  prisoner  had  been  convicted  at  the  assizes  for  the  borough  of 
-'  Leicester  of  forging  a  bill  of  exchange,  a  question  was  raised  whether  the 
evidence  of  forgery  in  Leicester  was  sufficient  to  sustain  the  verdict.  The  bill  was 
dated  at  Leicester,  June  1st,  1827,  and  purported  to  be  drawn  and  indorsed  by  £. 
Addison,  to  his  own  order,  on  W.  Rawson,  for  £40  at  two  months  after  date,  and 
to  be  indorsed  by  Addison.  Addison  and  Rawson  both  lived  at  Leicester,  and 
Addison  kept  cash  with  Clark  and  Co.,  at  that  place.  The  bill  was  taken  on  the 
5th  of  June  by  one  Porter  to  the  bank  of  Clark  and  Co.,  with  a  request  that  they 
would  discount  it;  but,  the  forgery  being  discovered,  Porter  was  detained,  and 
tried,  and  convicted  at  the  same  assises  for  uttering  the  bill.  The  whole  of  the 
bill — the  date,  body,  signature,  and  indorsement — were  in  the  handwriting  of  the 
prisoner.  A  witness  proved  that  the  father  of  the  prisoner  lived  at  Leicester,  and 
that  he  believed  the  prisoner  lived  with  him,  having  seen  him  there.  Another  wit- 
ness saw  the  prisoner  and  Porter  walking  and  talking  together  in  a  street  in  Leices- 
ter, about  a  week  before  the  5th  of  June.  Another  witness  saw  them  pass  her 
house  together  in  another  street  in  Leicester,  in  the  course  of  a  fortnight  before  the 
5th  of  June.  Another  witness  saw  them  walking  and  talking  together  in  another 
street  in  Leicester,  a  very  short  time  before  the  same  5th  of  June.  But  none  of 
the  witnesses  could  fix  the  precise  days  to  which  they  spoke.  Lord  Tenterdea 
doubted  whether  there  was  such  evidence  of  the  forgery  in  Leicester  as  would 
justify  him  in  leaving  that  point  to  the  jury ;  but  he  left  it  to  ihem,  and  the  pri- 
soner  being  found  guilty,  the  point  was  submitted  to  the  judges,  who  held  the  con- 
viction right.(y) 

The  evidence  in  forgery  must  support  the  material  facts  stated  in  the  indictment: 
and  it  is  essentially  necessary,  that  the  proof  should  tally  with  the  averment  of  the 
intent  to  defraud.Cz)  And  we  have  seen,  that  the  manner  in  which  the  fraud  wms 
carried  or  intended  to  be  carried  into  effect  is  peculiarly  matter  of  evidence.(a) 

In  t-espect  of  the  persons  who  might  formerly  be  witnesses  in  cases  of  forgery,  it 
was  an  established  point,  that  a  party  by  whom  the  instrument  purported  to  be 
made  was  not  admitted  to  prove  it  forged,  if,  in  case,  of  its  being  genuine,  he  would 
have  been  liable  to  be  sued  upon  it,  or  be  deprived  by  it  of  a  legal  claim  i^inst 
another.  This  exception  to  the  general  rules,  by  which  testimony  in  criminal  cases 
is  regulated,  was  at  length  removed  by  the  9  Geo.  4,  c.  32,  s.  1,  which  enacts, 
^^  that  on  any  prosecution  by  indictment  or  information,  either  at  common  law  or  by 
virtue  of  any  statute,  against  any  person  for  forging  any  deed,  writing,  instrument, 
or  other  matter  whatsoever,  or  for  uttering  or  disposing  of  any  deed,  writing,  in- 
strument, or  other  matter  whatsoever,  knowing  the  same  to  be  forged ;  or  for  being 
*ft1  ft!  ^c^^ssory  *before  or  after  the  fact,  to  any  such  offence,  if  the  same  be  a 
-'  felony;  or  for  aiding,  abetting,  or  counselling  the  commission  of  any  such 
offence,  if  the  same  be  a  misdemeanor,  no  person  shall  be  deemed  to  be  an  incooi- 
petent  witness  in  support  of  any  such  prosecution,  by  reason  of  any  interest  which 

forged  indorsement  of  the  drawee  on  one  of  the  bills ;  and  Rooke,  J.,  withoat  any  erideace 
to  show  a  greater  probability  of  the  forgery  being  committed  in  Lancashire  than  in  any 
intermediate  county,  thought  there  was  enough  to  go  to  the  jury,  who,  however,  acqnitted 
the  prisoner."  There  certainly  does  not  appear  in  this  statement  anything  which  could 
have  warranted  the  jury  in  coming  to  a  different  conclusion. 

(z)  Rex  V.  Mellor,  R.  k  R.  144.  Where  the  indictment  is  preferred  in  the  next  adjoining 
county,  under  the  3f^  Geo.  3,  c.  52,  for  an  offence  in  an  inferior  county,  though  the  indict- 
ment  must  state  the  offence  to  ha?e  been  committed  in  the  inferior  county,  it  need  not 
ayer  that  the  county  in  which  the  indictment  is  preferred  is  the  next  adjoining  coun^. 
But  it  may  be  stated  in  the  caption,  when  the  record  is  regularly  drawn  up :'  Rex  v.  Goff, 
R.  k  R.  179. 

(y)  Rex  V.  Corah,  Leicester  Sum.  Ass.  1827  ;  M.  T.  1827.    MS. 

(z)  AntCj  p.  807.  (a)  Anttj  p.  808,  et  wy. 
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sucb  person  may  have  or  be  Bupposed  to  haye  in  respect  of  such  deed,  writing,  in- 
Btniment,  or  other  matter/'* 

It  seems  to  have  been  considered  in  some  oases,  that  the  party  whose  handwriting 
is  forged,  being  the  best,  is  the  only  witness,  if  living,  to  prove  the  forgery  ;  but  it 
is  observed,  that  this  is  not  confirmed  by  the  current  of  authorities  to  such  an  extent, 
though  the  testimony  of  such  witness,  when  disinterested,  must  doubtless  be  the 
most  satisfactory  of  any  on  the  question  of  his  own  handwriting. (&) 

The  prisoner  was  tried  for  uttering  a  forged  receipt  of  one  George  Maughan,  a 
butcher,  at  the  island  of  Granada,  upon  a  bill  for  butcher's  meat,  supplied  to  the 
ship  of  which  the  prisoner  was  captain ;  and  the  crime  was  effected  by  altering  the 
figures  in  the  quantity  of  meat,  and  in  the  sum  they  amounted  to,  with  intent  to 
charge  one  Trinder,  the  owner  of  the  ship,  with  larger  disbursements  than  the  cap- 
tain had  really  laid  out.  To  prove  that  these  alterations  were  forgeries,  and  not  the 
handwriting  of  Maughan,  one  Greenwood,  his  partner,  was  produced,  as  one  who 
was  acquainted  with  Maughan's  hand :  but  as  it  did  not  appear  that  Maughan  was 
dead,  it  was  holden,  that  as  he  could  give  the  best  and  most  satisfactory  evidence 
whether  the  alterations  of  the  bill  were  or  were  not  forged,  no  evidence  but  his 
could  be  admitted  of  the  forgery,  he  having  no  degree  of  interest  in  the  question, 
and  being  a  competent  witness  to  that  fact.(c) 

But  in  a  subsequent  case  of  a  prosecution  for  the  forgery  of  a  bank  note,  it  was 
ruled,  that  the  handwriting  of  the  cashier  of  the  bank  might  be  disproved  by  any 
other  person  who  was  acquainted  with  his  handwriting. (<^  )  And  in  a  case  which 
was  referred  to  the  consideration  of  the  judges,  a  conviction  for  forging  a  bank 
note  was  holden  good,  though  there  had  been  no  testimony  of  the  cashier  at  the 
trial  to  disprove  his  handwriting,  and  the  forgery  of  the  note  had  been  proved  by 
other  evidence,  which  showed  that  the  instrument  was  false  in  all  its  parts,  in  the 
texture  of  the  paper,  the  water-mark,  the  engraving,  the  ink,  and  the  written  date 
of  the  year,  which  was  1798,  though  the  printed  date  under  the  Britannia  was 
1799 ;  being  altogether  proved  to  be  such  as  the  bank  never  made  or  issued.(e)' 

(b)  2  East  P.  G.  c.  19,  8.  66,  p.  999. 

(e)  Smith's  case,  cor.  Qoald,  J.,  and  Yates,  J.,  2  East  P.  C.  c.  19,  s.  67,  p.  1000. 

(d)  Hughes's  case,  cor.  Le  Blanc,  J.,  2  East  P.  C.  c.  19,  s.  68,  p.  1002.  And  see  Downes's 
case,  po9t,  p.  832,  where  a  father  was  admitted  to  disprove  the  handwriting  of  his  son, 
who  was  at  Jamaica.  And  as  to  the  Bank  of  England  cases,  it  was  holden  more  recently, 
in  a  case  reserved,  that  it  is  not  necessary  that  the  signing  clerk  should  be  produced,  if 
witnesses  acquainted  with  his  handwriting  state  that  the  signature  to  the  note  is/iot  his 
handwriting:  R.  &  R.  378. 

(e)  M'Guire's  case,  2  East  P.  C.  c.  19,  s.  68,  p.  1002. 

1  On  the  trial  of  an  indictment  for  forgery,  the  party  whose  signature  is  alleged  to  be 
forged,  is  a  competent  witness  to  prove  the  forgery,  and  also  the  destruction  of  the  instru- 
ment alleged  to  be  forged,  although  civil  actions  are  pending  against  him,  to  which  his 
only  defence  may  be  the  forgery  of  said  instrument :  Comm.  v.  Peek,  1  Mete.  425,  s.  p.  ; 
State  V.  Phelps,  11  Verm.  116;  State  v,  Shartliff,  18  Maine  368;  Simmons  v.  State,  6  &  7 
Ohio  288 ;  contra,  State  v.  Stanton,  1  Ired.  124. 

>  Comm.  V.  Carey,  2  Pick.  50 ;  Comm.  o.  Smith,  6  Serg.  k  R.  568 ;  Furbur  v.  Hilliard,  2 
N.  H.  480.  But  see  State  v.  Petty,  1  Harper's  Rep.  61.  On  the  trial  of  an  indictment  for 
counterfeiting  bank  notes,  the  prosecution  is  not  compelled  to  establish  the  falsity  of  the 
signature  by  the  officers  of  the  bank  whose  names  are  forged :  nor  by  persons  who  have 
seen  those  officers  write.  The  testimony  of  ex  parte  persons,  well  acquainted  with  the 
genuine  notes  of  the  bank  and  with  the  signatures  of  the  officers,  is  sufficient  to  cast  the 
burden  of  proof  on  the  accused:  Sasser  v.  State,  13  Ohio  453;  May  v.  State,  14  Ohio  461. 
On  an  indictment  for  passing  a  forged  bank-note,  a  witness  is  competent  to  prove  that 
the  note  was  counterfeit,  who  had  for  ten  years  been  employed  as  cashier  of  a  bank,  who 
in  that  capacity  had  received  and  passed  away  a  great  number  of  the  notes  of  this  bank, 
without  ever  having  had  one  returned  as  a  counterfeit,  and  who  swore  that  he  believed 
that  he  could  readily  distinguish  between  a  genuine  and  a  counterfeit  note,  not  only  from 
the  handwriting  of  the  signatures,  but  also  from  the  paper,  engraving,  and  general  appear- 
ance of  the  note :  State  v.  Harris,  5  Ired.  287.  A  witness  who  was  a  clerk  in  Chancery, 
and  who  testified  that  he  had  been  accustomed  to  examine  signatures  as  to  their  being 
genuine,  is  not  entitled  to  give  an  opinion  in  detecting  forgeries,  whether  a  signature  is 
genuine  or  imitated :  People  v.  Spooner,  1  Denio  343.  The  general  rule  upon  the  subject 
of  proof  of  handwriting  is,  that  proof  is  not  to  be  made  by  the  comparison  of  hands,  but 
by  the  production  of  witnesses  who  have  acquired  a  knowledge  of  the  general  character 
of  the  handwriting  of  the  party.    The  modes  of  acquiring  such  knowledge  are  either  by 
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Upon  an  indictment  for  uttering  a  forged  check  purporting  to  be  drawn  by  Mrs. 
Parish,  evideDce  was  given  of  various  facts  tending  to  show  that  the  prisoner 
uttered  the  check  with  a  guilty  knowledge  that  it  was  a  forgery,  and  the  hand- 
*R1Q1  ^^^^^'^S^  ^^  ^™-  ^Parish  was  disproved  by  the  evidence;  but  she  was  not 
^  called,  though  alive  and  within  the  reach  of  a  subpoena ;  it  was  contended 
that  Mrs.  Parish  ought  to  have  been  called  to  n^ative  having  given  the  prisoner 
or  some  one  else  authority  to  subscribe  the  check  in  her  name.  Gresswell,  J. : 
'^  Assuming  the  check  to  be  forged,  there  is  evidence,  from  the  prisoner*s  conduct^ 
to  show  guilty  knowledge;  and  it  being  proved  not  to  be  in  Mrs.  Parish's  hand- 
writing, the  same  facts  may  be  used  to  show  that  Mrs.  Parish  did  not  authorize  the 
use  of  her  uame,  and  that  the  prisoner  was  aware  of  that  faet."(/) 

Upon  this  subject  an  able  writer  upon  the  law  of  evidence  observes,  that  the  evi- 
dence of  persons  well  acquainted  with  the  character  of  the  supposed  writer  of  an 
instrument,  for  the  purpose  of  proving  or  disproving  the  handwriting,  b  not  in  its 
nature  inferior  or  secondary.  He  says,  ^'Though  it  may  generally  be  true  that  a 
writer  is  best  acquainted  with  his  own  handwriting,  yet  his  knowledge  is  acquired 
precisely  by  the  same  means  as  the  knowledge  of  other  persons  who  have  been  in 
the  habit  of  seeing  him  write,  and  differs  not  so  much  in  kind  as  in  degree.  The 
testimony  of  such  persons,  therefore,  is  not  of  an  inferior  or  secondary  species ;  nor 
does  it  give  any  reason  to  suspect,  as  in  the  case  where  primary  evidence  is  with- 
held, that  the  fact  to  which  they  speak  is  not  true.  It  is  the  common  practice  to 
receive  sach  testimony  in  ordinary  cases;  and  in  prosecutions  for  capital  offences  it 

must  be  equally  admissible." (  ^) 

It  is  stated  as  an  established  rule  of  evidence  that  handwriting  cannot  be  proved 
by  comparing  the  paper  in  dispute  with  any  other  papers  acknowledged  to  be 
genuine.(A)  Thus  on  an  indictment  for  forging  an  indorsement  on  an  order  a 
witness  stated  that  she  had  received  four  letters  from  the  prisoner,  which  she  pro- 
duced, and  said  that,  from  the  comparison  of  the  handwriting  of  the  letters,  she 
believed  the  indorsement  was  in  the  handwriting  of  the  prisoner ;  but  she  could  only 
speak  to  it  by  the  comparison ;  and  Bramwell,  B.,  held  that  that  would  not  suffice, 
as  comparison  of  handwriting  is  not  allowed  in  criminal  cases. (t)  So  where  on  an 
indictment  for  forging  an  order,  it  appeared  that,  suspicion  having  fallen  on  the 
prisoner,  he  was  asked  to  write  his  name,  which  he  did ;  it  was  held  that  this  writing 
was  not  admissible  in  evidence,  as  it  could  only  be  material  for  the  purpose  of  com- 
parison of  handwriting,  and  a  document  was  not  admissible  simply  for  that  purpose 
in  a  criminal  case.(y) 

nioofi-]  ^^^  1°  ^  <^^^  where  the  point  was,  whether  a  will  had  been'*'  forged,  and 
-'  a  paper  purporting  to  be  instructions  for  the  will,  in  the  handwriting  of  the 
testatrix,  became  material,  a  question  was  put  to  a  clerk  of  the  post^ffice  who  had 
been  used  to  inspect  franks  and  detect  forgeries,  if  he  could  judge  whether  the 
instructions  were  written  by  the  same  person  who  was  admitted  to  have  written  a 

(/)  Reg.  V.  Hurley,  2  M.  &  Rob.  473.  (g)  Phil,  on  Evid.  223,  7th  edit. 

(A)  Id.  Ibid.  697,  8th  edit.  (t)  Reg.  v.  Wilton,  1  F.  Jt  F.  391. 

(j)  ^^S'  V*  Aldridge,  3  F.  &  F.  781,  Wightman,  J.,  after  consolting  Gockbarn,  C.  J.  In 
this  case  Reg.  v.  Taylor,  6  Cox  C.  G.  58,  was  cited.  On  an  indictment  for  perjury  against 
the  prisoner  in  swearing  that  a  signature  was  not  in  his  handwriting,  it  appeared  that  the 
case  had  been  tried  in  a  county  court,  and  the  prisoner  having  sworn  as  alleged  in  the 
indictment,  the  judge  directed  the  prisoner,  who  was  the  defendant  in  the  cause,  to  write 
his  name  in  pencil,  which  he  did;  and  Williams's  case,  I  Lew.  137,  j7o«^,  p.  821,  note  (9), 
and  my  note  to  that  case  were  cited,  and  it  was  urged  that  no  such  objection  to  the  ad- 
mission of  this  signature  existed,  and  for  the  prisoner  no  objection  to  its  admission  was 
raised;  Wightman,  J.,  said,  ^'I  am  inclined  to  think  the  jury  may  look  at  and  compare 
the  signatures.  The  signing  of  his  name  by  the  defendant  during  his  examination  on 
oath  forms  in  fact  part  of  the  transaction  out  of  which  the  charge  arises.  At  all  erents, 
as  it  is  not  objected  to,  the  jury  may  look  at  it." 

having  seen  the  party  write,  or  by  having  seen  letters  or  other  documents  which  he  has 
in  the  course  of  business  recognized  or  admitted  to  be  his  own.  The  witness  may  examine 
the  writing  in  question  and  declare  his  belief  founded  on  his  previous  knowledge  con- 
cerning its  genuineness.  Where  a  witness  stated  that  he  had  seen  the  prisoner  write,  but 
had  never  seen  him  write  before  the  diflSculty  in  question  arose,  it  was  held,  that  the  wit- 
ness did  not  come  within  the  rule  laid  down :  Fate  v.  People,  3  Oilman  644.  Proof  by 
comparison  of  hands  is  inadmissible :  People  v.  Spooner,  1  Denio  343. 
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certain  memoraDdum  at  the  bottom  of  the  instnictioDS,  and  who  was  suspected  of 
being  the  contriver  of  the  will ;  and  the  question,  though  objetcted  to,  is  said  to 
have  been  allowed  by  the  court. (^)  It  is,  however,  observed  upon  this  evidence 
that  it  was  a  mere  comparison  of  handwriting ;  and  a  sort  of  comparison  the  least 
of  all  to  be  trusted,  as  it  was  an  attempt  to  trace  a  resemblance  between  two  papers 
which  the  writer  would  endeavor  to  make  as  unlike  as  possible.(Q  In  the  foregoing 
case,  the  clerk  of  the  post-office  was  also  allowed  to  speak  to  the  general  appearance 
of  the  handwriting  of  the  instructions,  and  to  say  whether,  from  his  general  know- 
ledge of  writing,  the  instructions  were  a  natural  or  an  imitated  hand  ;  this  matter 
being  considered  a  question  of  art,  which  might  be  answered  by  a  witness  of  skill 
and  experience.(m)  The  subject  underwent  very  considerable  discussion  in  a  sub- 
sequent case;(n)  from  which,  it  is  said,  this  distinction  may  properly  be  made, 
namely,  that  persons  of  skill  may  be  called  to  ascertain  whether  handwriting  is 
genuine,  or  whether  it  was  written  at  interrupted  strokes,  like  the  writing  of  a  person 
attempting  to  imitate  the  hand  of  another ;  but  that  they  cannot  be  asked  whether 
the  same  hand  which  wrote  another  paper  wrote  also  the  feigned  paper. (o)  The 
admissibility,  however,  of  evidence  of  this  kind  was  denied  by  a  very  learned  judge 
in  a  later  case,  where  upon  a  feigned  issue  to  try  a  question  of  forgery,  the  evidence 
of  an  inspector  of  franks  at  the  post-office  was  tendered  in  support  of  the  alleged 
forgery.  The  question  put  to  the  witness  (who  had  stated  that  he  was  unacquainted 
with  the  handwriting  of  the  party  whose  handwriting  was  the  subject  of  inquiry) 
was,  whether  from  his  knowledge  of  handwriting  he  believed  the  handwriting  in 
question  to  be  a  genuine  signature  or  an  imitation ;  and,  an  objection  being  taken 
to  the  question,  the  learned  judge  allowed  the  objection,  and  stated  several  strong 
reasons  in  his  report  to  the  Court  of  King's  Bench  against  the  admissibility  of  evi- 
dence of  this  kind,  which  he  termed  loose  general  evidence.  The  judges  of  r^fconi 
the  Court  of  King's  Bench  expressed  *doubts  as  to  the  evidence  being  ad-  ^ 
missible,  and  refused  to  disturb  the  verdict  on  the  ground  of  its  having  being  rejected ; 
for  eTen  if  it  were  admissible,  it  was  in  their  opinions  entitled  to  very  little  weight.(  p) 

Where  a  prisoner  was  indicted  for  forging  a  deed,  when  the  case  was  closed,  Bay- 
ley,  J.,  called  the  person  whose  name  was  alleged  to  have  been  forged  by  the  pri- 
soner, and  desired  him  to  write  his  name  on  a  sheet  of  paper,  which  he  did,  and 
Bay  ley,  J.,  then  handed  it  to  the  jury,  together  with  the  imputed  forgery.(g) 

Where  the  question  is,  whether  a  setd  has  been  forged,  seal  engravers  may  be 
called  to  show  a  difference  between  a  genuine  impression  and  that  supposed  to  be 
false,  (r) 

With  respect  to  the  admission  of  his  own  handwriting  by  a  party  accused,  a  case 

(k)  Goodtitle  dem.  Revett  o.  Braham  (trial  at  bar  in  K.  B.),  4  T.  R.  497. 

{I)  Phil,  on  Evid.  430.  In  Gary  v.  Pitt,  Peake  on  Evid.  Ixxzy.,  upon  a  question  being 
put  by  the  couDBel  to  a  witness,  whether,  having  been  used  to  detect  forgeries,  he  could 
saj  if  the  handwriting  in  question  was  a  genuine  handwriting  or  otherwise,  Lord  Kenjon, 
C.  J.,  said  he  could  not  receive  such  evidence ;  and  observed  that  though  it  was  re- 
ceived in  Goodtitle  v.  Braham,  he  had  not,  in  his  charge  to  the  jurj,  laid  any  stress 
upon  it. 

(m)  Goodtitle  v,  Braham,  supra^  note  {k).  This  witness  and  another  clerk  of  the  post- 
office,  who  was  also  examined,  admitted  on  their  cross-examination,  that  they  had  never 
detected  an  imitation  of  the  hand  of  a  very  old  person  who  wrote  with  difficulty,  and 
might  be  supposed  frequently  to  stop.  And  they  said  that  their  principal  means  of  know- 
ledge was  by  seeing  whether  the  letters  were  painted,  that  is,  gone  over  a  second  time 
with  the  pen ;  which,  however,  they  admitted  might  happen  to  any  person  from  a  failure 
of  ink. 

(ft)  Rex  9.  Gator,  cor.  Hotham,  B.,  Maidstone  Spr.  Ass.  1802 ;  4  Esp.  117. 

(o)  Phil,  on  Evid.  430;  Peake  on  Evid.  112.  In  this  case  of  Rex  v.  Gator,  Hotham,  B., 
said,  *^  I  perfectly  agreed  with  the  counsel  for  the  prosecution  that  there  is  no  difference 
in  point  of  evidence,  whether  the  case  be  a  criminal  or  a  civil  case ;  the  same  rules  must 
apply  to  both." 

(p)  Garney  v,  Longlands,  5  B.  &  A.  330  (7  E.  0.  L.  R.).  See  the  chapter  on  Evidence 
for  other  cases  on  this  subject.     G.  S.  G. 

{q)  Williams's  case,  1  Lew.  137.  This  seems  to  have  been  a  dangerous  experiment,  and 
giving  far  too  much  facility  to  the  prosecutor  to  write  his  name  in  such  a  manner  as  to 
suit  the  occasion.     G.  2S.  G. 

(r)  By  Lord  Mansfield,  G.  J.,  in  Folkes  v,  Ghad,  1783,  MS.,  cited  in  Phil,  on  Evid.  227. 
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is  reported  where,  upon  an  indictment  against  Richard  Beattj  and  others,  for  a  con- 
spiracj  to  defraud,  by  means  of  a  fraudulent  acceptance  of  a  bill  of  exchange,  the 
indictment  averred  that  Beatty,  in  pursuance  of  the  conspiracy,  did  fraudulently, 
Ac,  write  his  accepta7i€e  to  the  bill ;  and  no  other  evidence  was  given  either  of  the 
fact  of  writing  the  acceptance,  or  of  the  handwriting  of  Beatty,  than  that  of  a  wit- 
ness, who  proved  that  a  bill,  with  the  acceptance  written  upon  it,  was  shown  to 
Beatty,  who,  being  asked  whether  it  was  a  good  bill,  answered  that  it  was  very  good. 
The  defendants  were  convicted,  and  a  question  reserved  for  the  consideration  of  the 
judges,  whether  this  evidence  supported  the  allegation  that  Beatty  wrote  the  accept- 
ance :  and  all  the  judges  were  of  opinion  that  it  was  proper  evidence  to  be  left  to 
the  jury,  upon  which  they  might  found  their  verdict  that  Beatty  wrote  the 
acceptance.(s) 

The  prisoner  was  indicted  for  uttering  a  forged  will,  and  it  was  stated  in  the 
opening  that  the  supposed  will,  together  with  ten  different  pieces  of  paper  used  for 
the  purpose  of  setting  it  up,  had  writing  which  was  apparently  written  over  pencil 
marks,  which  had  been  rubbed  out.  An  engraver,  called  as  a  witness,  stated  that 
he  was  in  the  habit  of  looking  at  minute  Tines  on  paper,  and  had  examined  the 
papers,  to  see  if  there  were  marks  of  pencil,  with  a  mirror,  and  had  traced  marks  on 
the  paper  both  of  letters  and  words,  and  he  had  no  doubt  that  the  pencil  had  been 
rubbed.  Upon  being  asked  what  he  had  observed,  the  counsel  for  the  prisoner 
objected  that  the  rule  had  been  rather  to  narrow  this  sort  of  evidence  than  to  extend 
it ;  the  rule  now  acted  on  was,  that  witnesses  shall  not  be  called  on  to  state  to  the 
jury  that  which  they,  as  intelligent  persons,  are  capable  of  deciding  for  themsdves : 
it  would  be  dangerous  to  suffer  a  witness  to  be  called  to  prove  that  he  can  see  what 
the  jury  are  unable  to  discover.  It  was  answered  that  this  was  not  a  question  of 
opinion ;  it  was  a  matter  of  fact.  The  paper  required  minute  inspection,  a  habit  and 
*^221  P^^^^^^  ^^  discover  the  marks  upon  it.  The  witness  had  examined  the  paper 
-'  *out  of  court,  and  could  pledge  his  oath  to  the  fact  that  the  marks  did 
exist;  and  if  the  words  were  pointed  out  to  the  jury  they  could  see  them,  and  the 
question  was  then  decided  by  the  jury.  This  was  evidence  of  a  fact,  and  the  oues- 
tion  was,  whether  they  were  to  be  assisted  in  forming  a  conclusion  as  to  that  fact? 
Parke,  B.,  after  consulting  Tindal,  C.  J.,  said  that  they  were  both  of  opinion  that 
the  evidence  was  admissible,  but  the  weight  of  it  would  depend  upon  the  way  in 
which  it  would  be  confirmed. (0 

The  prisoner  was  indicted,  for  that  he,  having  in  his  possession  a  certain  bill  of 
exchange,  forged  the  following  acceptance  on  ^t : — 

'*  Accepted,  payable  at  Sir  John  Lubbock,  Bart.,  and  Co.'s,  bankers,  London." 

The  bill  was  drawn,  indorsed,  and  accepted  by  the  prisoner.  On  being  taken  into 
custody  he  did  not  deny  or  attempt  to  disguise  the  fact ;  neither  did  he  personate, 
or  in  any  manner  show  an  intention  to  personate  any  other  person.  The  bill  was 
paid  away  to  one  of  the  parties  named  in  the  indictment,  as  intended  to  be  defrauded 
by  it )  but  it  was  never  presented  for  payment,  and  consequently  not  refused.  No 
person  was  called  to  negative  the  authority  of  Sir  John  Lubbock  to  the  prisoner  to 
accept  the  bill  for  him  or  on  his  behalf;  neither  was  there  any  other  evidence  given 
of  an  intent  to  deiraud  Sir  John  Lubbock,  or  any  of  the  persons  named  in  the  other 
counts  of  the  indictment.  Littledale,  J.,  thought  that  the  counsel  for  the  prosecu- 
tion had  left;  the  case  short,  in  not  proving  an  attempt  to  defraud  Sir  John  Lub- 
bock, or  some  one  specifically  mentioned  in  the  indictment,  and  was  further  of 
opinion  that  the  acceptance,  being  proved  to  be  in  the  handwriting  of  the  prisoner, 
was  not  in  lis^i primd  facte  evidence  of  a  forgery  sufficient  to  put  him  on  his  de- 
fence. But,  after  some  discussion,  he  allowed  the  case  to  go  to  the  jury,  intimating 
that  he  should  reserve  the  point  in  the  event  of  a  conviction.  He  then  told  the  jury 
that  if  they  thought  the  prisoner,  when  he  paid  away  the  bill,  intended  that  the 
party  to  whom  he  paid  it  should  add  his  name,  it  was  an  incomplete  acceptance. 
But  that  if  they  considered  that  he  uttered  it  with  a  fraudulent  intent,  meaning  that 
it  should  pass  as  the  acceptance  of  the  drawee,  they  would  then  find  him  guilty ;  and 

U)  Rex  V.  Herey,  2  East  P.  C.  c.  19,  s.  5,  p.  858,  note  (a) ;  1  Leach  232. 
(0  Reg.  V.  Williams,  8  C.  &  P.  434  (34  E.  0.  L.  R.). 


CHAP.  XXXIII.  §  v.]  Op  thb  Evidence.  822 

he  would  take  the  opinion  of  the  judges  as  to  whether  it  was  an  acceptance  within 
the  terms  of  the  Act  of  Parliainent.(v) 

On  an  indictment  for  forging  an  indorsement  on  a  bank  post  bill,  it  appeared  that 
M.  A.  Clarke  lost  the  bill,  which  was  payable  to  herself,  and  unindorsed.  The  pri- 
soner went  to  a  shop  about  six  o'clock  in  the  evening,  and  asked  Mr.  Down  if  it  was 
a  good  bill,  and  he  replied  that  no  doubt  it  was  good,  but  to  be  of  use  it  must  have 
the  name  of  the  party  to  whom  it  was  payable.  The  prisoner  left,  and  returned  in 
about  half  an  hour  with  the  bill,  and  it  then  had  the  indorsement,  ^^  Mary  A. 
Clarice/'  which  was  not  her  signature.  It  did  not  appear  whether  the  prisoner  could 
write  or  not.  It  was  urged  that  there  was  no  evidence  of  the  forgery.  Erie,  J. :  ^^  I 
think  if  a  man  has  an  instrument  in  his  ^possession  without  an  indorsement,  r^cooq 
or  other  writing,  the  subject  of  the  alleged  forgery,  and  half  an  hour  afler-  *- 
wards  is  found  with  the  instrument  indorsed,  there  is  some  evidence  of  forgery  to  go 
to  the  jury.  Although  the  prisoner  might  not  be  able  to  write  himself,  yet  if  he 
got  any  one  to  write  the  name,  he  is  as  much  guilty  of  forgery  as  if  he  wrote  it 
himself^Ct?) 

On  an  indictment  for  forging  and  uttering  requests  or  orders  for  the  delivery  of 
goods,  it  appeared  that  one  forged  order  purporting  to  be  signed  by  one  Thomas, 
and  dated  Bromsgrove,  wafi  received  by  Messrs.  Cook  and  Co.,  in  London ;  and 
having  a  customer  of  the  name  of  Thomas  at  Bromsgrove,  they  forwarded  the  goods 
by  railway  as  directed.  A  witness  stated  his  belief  that  this  order  was  in  the 
prisoner's  writing.  A  similar  forged  order  was  received  the  same  day  by  Messrs. 
Bradbury,  who  executed  the  order :  but  the  witness  declined  to  say  that  this  was  in 
the  prisoner's  writing.  Both  parceb  arrived  on  the  evening  of  the  same  day  at  the 
Bromsgrove  station,  and  the  prisoner  came  and  asked  if  there  were  some  parcels  for 
Mr.  Thomas,  and  ultimately  the  goods  were  given  up  to  him.  On  the  back  of  a 
letter  found  on  the  prisoner  were  the  names  of  Messrs.  Bradbury.  Wightman,  J. : 
"  If  the  evidence  of  the  receipt  of  the  goods  was  given  as  proof  of  the  uttering, 
that  is  to  say,  to  prove  a  guilty  knowledge,  I  am  of  opinion  it  is  no  evidence  in 
either  case  of  the  utterance  by  the  prisoner ;  neither  order  has  been  traced  to  him 
beyond  the  proof  of  handwriting  in  the  one  case.  If  no  proof  of  handwriting  had 
been  given,  I  should  have  rejected  the  evidence  of  the  receipt  of  the  goods  alto- 
gether. As  it  is,  I  shall  tell  the  jury  that  there  is  no  evidence,  not  the  slightest,  of 
the  uttering  of  either  order.  There  is  the  evidence  of  forgery  in  the  one  case,  but 
no  evidence  at  all  in  the  other.'' (u?) 

The  prisoner  was  indicted  for  uttering  a  forged  acceptance  of  a  bill  of  exchange 
for  i£13  10s.  An  action  had  been  brought  against  the  prosecutor  on  a  bill  alleged 
to  have  been  accepted  by  him  for  that  amount  in  favor  of  the  prisoner,  and  a  verdict 
recovered  against  the  prosecutor.  About  this  time  it  came  to  the  knowledge  of  the 
proeecutor  Uiat  there  were  other  acceptances  of  his  in  existence,  which  he  declared 
to  be  forgeries,  and  it  was  discovered  that  during  the  years  1842  and  1843,  the 
prisoner  had  been  credited  by  the  branch  bank  at  Aylesbury  of  the  London  and 
County  Joint  Stock  Bank  (the  chief  oflSice  of  which  was  at  71  Lombard-street) 
with  eleven  bills  for  various  sums,  aU  drawn  by  him,  and  purporting  to  be  accepted 
by  the  prosecutor,  and  made  payable  at  71  Lombard  street,  but  on  the  subject  of 
which  he  swore  that  he  had  never  been  applied  to.  Many  of  these  bills  were 
renewable,  and  had  all  been  provided  for  by  the  prisoner,  either  by  fresh  bills,  or 
*by  reference  to  his  balance,  at  their  maturity  ^  and  among  them  was  that  r^icgoi 
which  was  the  subject  of  the  indictment,  and  fell  due  just  about  the  time  ^ 

iu)  HusgraTe's  oase,  1  Lew.  138.    The  prisoner  was  acquitted. 
v)  Reg.  V.  James,  4  Cox  G.  0.  90. 

(w)  Reg.  V.  Johnson,  6  Cox  0.  0.  18.  This  decision  deserres  reconsideration.  By  ask- 
ing for  the  goods,  as  the  prisoner  did,  he  showed  that  he  knew  both  the  parcels  were 
ordered,  and  the  time  when  thej  were  ordered.  Therefore,  be  must  have  known  the  con- 
tents of  both  orders.  By  claiming  the  goods  and  obtaining  their  delivery  to  himself  he 
proved  he  was  obtaining  them  for  himself;  and  there  was  not  even  a  suspicion  of  any 
one  else  being  engaged  in  the  transaction ;  there  was,  therefore,  on  these  facts  alone,  a 
strong  presumption  that  he  sent  the  orders,  or  at  all  events  enough  to  call  on  him  to 
show  who  had  done  so.  And  when  the  proof  of  the  handwriting  to  one  of  the  orders  is 
added  to  the  other  facts,  the  only  rational  conclusion  is  that  the  prisoner  sent  both  orders. 
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when  he  obtained  a  real  bill  for  the  Mime  amount  exactly.  The  manager  of  the 
branch  bank  could  only  prove  that  that  bill,  aa  well  as  all  the  others,  had  been  paid 
in  to  the  credit  of  the  prisoner  by  some  one  or  other,  and  at  some  time  or  ot^er,  but 
by  whom,  or  when,  he  could  not  take  on  himself  to  swear.  Whenever  they  fell 
due,  however,  intimation  had  always  been  given  to  the  prisoner.  The  body  of  tht 
bills  was  in  the  prisoner's  handwriting  as  well  as  the  indorsement  Maule,  J.,  said, 
"  that  in  his  opinion  there  was  no  evidence  to  go  to  the  jury  to  show  that  the 
prisoner  had  uttered,  disposed  of,  or  put  off  the  bills  in  the  county  of  Bucks.  In 
order  to  prove  such  a  charge  it  was  necessary  to  adduce  evidence  of  some  acts  done 
in  the  county  which,  in  the  eye  of  the  law,  amounted  to  an  uttering,  disposing,  or 
putting  off;  but  nothing  had  been  shown  beyond  the  forgeiy,  which  must  be 
assumed  for  the  purpose  of  this  objection ;  and  the  fact  that  the  bill  so  forged  had 
found  its  way  into  the  account  of  the  prisoner(x^  at  the  bank.  It  by  no  means, 
however,  appeared  by  whom  this  and  the  other  bills  had  been  paid  into  the  bank. 
That  might  have  been  by  the  pri6oner(a;)  in  ignorance  that  the  bills  were  forged ;  if 
so,  he  was  not  guilty.  If  he  knew  that  fact,  the  case  was  proved ;  but  there  was 
no  proof  that,  even  if  he  did  know  them  to  be  forgeries,  he  paid  them  into  the 
bank.  That  might  have  been  done  by  a  variety  of  ways,  and  unless  the  particular 
method  was  proved  to  the  jury,  how  were  they  to  say  that  the  payment  had  been 
made  in  this  or  that  way  *(  But  in  order  to  arrive  at  a  verdict  of  guilty,  the  jury 
were  required  to  say  what  it  was  in  the  conduct  of  the  prisoner  which  oonstitated 
the  offence,  and  act  of  uttering,  in  the  sense  of  this  indictment.  Under  the  circum- 
stances, therefore,  he  would  recommend  the  jury  to  say,  not  guilty. ''(^) 

On  an  indictment  for  uttering  a  forged  acceptance  of  a  bill  of  exchange,  it 
appeared  that  a  witness  had  received  a  letter  in  the  prisoner's  handwriting,  inclusing 
the  bill,  and  the  day  before  the  bill  became  due,  the  prisoner  wrote  a  letter  to  the 
witness,  admitting  that  the  acceptance  was  a  forgery.  Wightman,  J.,  told  the  jury 
that  on  the  evidence  as  to  the  letter  containing  the  bill,  it  would  be  for  them  to  say 
whether  they  were  satisfied  that  the  prisoner  did  in  fact  utter  the  bill,  and  wh^^r 
he  was  the  person  who  sent,  or  caused  to  be  sent,  the  letter  in  which  the  inclosure 
was.  But  it  did  not  entirely  rest  there ;  for  the  day  before  the  bill  would  become 
due,  the  prisoner  wrote  another  letter,  stating  that  the  bill  would  be  dbhonored, 
and  admitting  that  the  aoceptance  was  a  forgeiy.  And  on  these  facts  it  was  for  the 
jury  to  determine  whether  the  prisoner  uttered  the  bilL(2r) 

Giving  a  forged  note  to  an  innocent  agent  or  an  accomplice,  in  order  that  he  may 
pass  it,  is  a  disposing  of  and  putting  it  away.  The  first  count  charged  the  prisoner 
^one-i  with  disposing  of  and  putUng  ^away  a  forged  £5  bank  note.  The  second 
•J  with  offering  to  one  Abraham  Newton  a  forged  £5  bank  note.  It  appeared 
from  the  confession  of  the  prisoner  that  he  had  on  different  occasions  prior  to  the 
transaction  in  question  purchased  £5  and  £10  forged  bank  notes  of  a  person  of  the 
name  of  Trundell,  which  he  had  disposed  of  by  an  f^ent  employed  by  him  for  that 
purpose.  On  the  27th  of  January  he  met  Trundell  by  appointment  at  the  New 
Inn,  in  the  Old  Bailey,  and  purchased  of  him  six  £5  forged  bank  notes.  Shortly 
after  receiving  the  same,  the  prisoner  delivered  one  of  them  to  Burr,  who,  at  tfaie 
prisoner's  desire,  disposed  of  it  in  part  payment  of  a  horse  purchased  by  the  pri- 
soner in  Smithfield  market.  The  prisoner  and  Burr,  before  they  parted,  agreed  to 
meet  at  Harlington  on  the  following  day,  and  to  proceed  from  thence  in  company  to 
Windsor.  They  met  accordingly,  and  went  together  in  the  prisoner's  one-liorse 
chaise  to  Windsor,  where  the  prisoner  delivered  into  the  hands  of  Burr  one  other 
of  the  £5  forged  bank  notes  which  he  had  received  on  the  preceding  day  from 
Trundell,  directing  Burr  to  purchase  for  him  some  tea  and  sugar  at  a  grocer's  at 
£ton.  Burr  accordin^y  purchased  the  tea  and  sugar,  for  which  he  gave  the  £5 
note  given  to  him  by  the  prisoner,  and  received  the  change  in  small  notes  and 
silver,  which,  together  with  the  tea  and  sugar,  Burr  delivered  to  the  prisoner.     The 

(x)  Erroneouslj  "  prosecutor  "  in  the  report. 

(y)  Reg.  V.  Lines,  2  Cox  C.  0.  56,  and  1  Cox  C.  C.  353.  Matile,  J.,  was  so  falljr  aware 
that  the  prisoner  could  be  tried  where  he  was  in  custody,  that  he  never  could  have  in- 
tended to  imply  that  an  uttering  in  Bucks  was  essential. 

(z)  Reg.  V.  McQuin,  1  Cox  G.  0.  34. 
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prisoner  and  Burr  then  returned  from  Eton  to  Windsor,  when  the  prisoner  de- 
livered to  Burr  another  £5  hank  note,  which  it  appeared  from  the  prisoner's  con- 
fession was  one  of  the  six  £5  hank  notes  purchased  by  the  prisoner  from  Trundell. 
The  last-mentioned  £5  note  was  the  suhject  of  the  present  indictment,  which  Burr, 
bj  the  prisoner's  desire,  attempted  to  dispose  of  at  three  several  shops  in  Windsor, 
but  without  success,  the  prisoner  waiting  at  a  short  distance  in  the  street  and  opm- 
municating  with  Burr  afler  leaving  each  shop  suocesaively.  The  prisoner  then 
directed  Burr  to  endeavor  to  get  the  note  changed  at  a  butcher's,  whose  name  was 
Newton,  telling  him  that  he  must  get  change  before  he  went  home.  Burr  accord- 
ingly went  into  the  shop  of  Newton,  leaving  the  prisoner  waiting  near  the  top  of 
the  street.  Burr  purchased  some  meat,  and  offered  in  payment  the  said  £5  forged 
bank  note,  so  delivered  to  him  by  the  prisoner.  Newton  took  the  note,  and  gave 
Burr  the  change,  deducting  the  price  of  the  meat  which  he  delivered  to  Burr. 
When  Burr  oflPered  the  note  to  Newton,  the  latter  asked  him  what  name  he  should 
put  upon  the  note,  to  which  Burr  answered,  Giles  of  Heston,  not  far  from  Cranford 
Bridge,  near  Hatton.  After  receiving  the  change  and  the  meat,  and  before  Burr 
had  quitted  the  shop,  one  Hewitt  came  in  and  made  some  communication  privately 
to  Newton,  upon  which  he  insisted  on  having  the  meat  and  the  change  returned  to 
him,  and  which  Burr  complied  with.  Burr  was  then  detained  by  Newton  and 
Hewitt,  on  suspicion  of  having  paid  to  the  former  the  forged  £5  bank  note  knowing 
it  to  be  forged,  when  Burr  stated  that  Giles,  from  whom  he  had  received  it,  was  in 
the  street,  and  desired  to  be  taken  to  him.  Giles  had  in  the  meantime  absented 
himself,  and  was  afterwards  apprehended  in  New  Windsor.  The  counsel  for  the 
prosecution  insisted  that  the  offer  of  a  £5  forged  note  by  Burr  to  Newton,  as  the 
agent  of  the  prisoner,  was  the  act  and  offer  of  the  prisoner.  For  the  pri-  ritiooo 
soner,  it  was  '"contended  that  he,  not  having  been  present,  ought  to  have  *- 
been  indicted  as  an  accessory  before  the  fact,  and  could  not  legally  be  convicted  as 
a  principal.  Yaughan,  B.,  told  the  jury  that  if  they  should  be  of  opinion  that 
Burr  knew  when  he  offered  the  note  to  Newton  that  it  was  a  forged  note,  the  pri- 
soner could  not  be  considered  as  a  principal ;  but  that  if  Burr  was  employed  by  the 
prisoner  as  an  innocent  instrument,  being  ignorant  that  the  note  was  a  forged  one, 
it  would  then  be  the  act  of  the  prisoner,  and  he  might  properly  be  convicted.  The 
learned  judge  added  also  that  he  thought  the  delivery  of  the  prisoner  to  Burr  of  the 
note  in  question,  if  delivered  with  a  knowledge  of  its  being  foiged,  and  for  the  pur- 
pose of  being  uttered  by  Burr,  was  in  itself  a  disposing  of  and  putdng  away  of  the 
note  in  question,  within  the  15  Geo.  2,  a  13,  s.  11.  The  jury  found  the  prisoner 
guilty,  and  added  that  Burr  did  not  know  that  the  note  given  to  him  by  the  pri- 
soner, and  by  him  offered  in  payment  to  Newton,  was  a  forbad  note.  And,  upon  a 
case  reserved,  the  judges  thought  that  Burr  knew  it  was  forged,  but  were  of  opinion 
that  the  giving  the  note  to  Burr  that  he  might  pass  it  was  a  disposing  thereof  to 
him,  and  that  the  conviction  was  right.(a) 

The  prisoner  was  indicted  under  the  1  Will.  4,  c.  66,  s.  20,  for  uttering  a  forged 
copy  of  the  register  of  a  marriage ;  and  it  appeared  that  H.  B.  had  become  preg- 
nant by  the  prisoner,  and,  in  order  that  her  father  might  consent  to  her  cohabiting 
with  the  prisoner,  the  latter  procured  the  marriage  lines  of  another  person,  printed 
a  copy  thereof,  leaving  certain  blanks,  and  filled  up  these  blanks  with  his  own 
name  and  that  of  H.  B.,  at  the  same  time  adding  the  name  of  the  parish  clergyman 
as  having  performed  the  ceremony,  and  that  of  the  parish  clerk  as  having  been 
witness  thereof.  He  then  gave  the  document  to  H.  B.,  in  order  that  she  might 
show  or  give  it  to  her  father,  and  this  H.  B.  accordingly  did.  Alderson,  B. :  '*  K 
you  can  show  no  uttering  except  to  H.  B.,  who  was  herself  a  party  to  the  transac- 
tion, I  think  you  will  fail  to  show  an  uttering  within  the  statute.  It  is  like  the 
case  of  one  accomplice  delivering  a  forged  bill  of  exchange  to  another  with  a  view 
to  uttering  it  to  the  world."     Tbe  prisoner  was  accordingly  aoquitted.(6) 

(a)  Rex  V,  Gilea,  R.  &  M.  C.  G.  R.  166.     See  Rex  o.  Palmer,  jdo<(. 

(6)  Reg.  V.  Heywood,  2  C.  &  K.  352  (61  K.  C.  L.  R.).    It  is  clear  that  there  was  an  utter- 
iag  bj  H.  B. ;  but  as  that  was  in  the  absence  of  the  prisoner,  the  prisoner  was  onlj  an 
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The  prisoner  was  indicted  for  forging  and  uttering  an  indorsement  on  an  instru- 
ment, which  was  in  the  form  of  a  bill  of  exchange,  in  which  one  Aickm&n  was  the 
payee ;  the  indorsement  was  "  received,  R.  Aikman  ;^'  it  appeared  that  the  prisoner 
took  the  instrument  to  the  banking-house  where  it  was  payable  and  presented  it  for 
payment ;  but  the  clerk  perceiving  that  the  name  of  the  payee  in  the  instrument 
was  spelt  Aickman,  with  a  c,  but  in  the  indorsement  was  spelt  without  any  c.  ob- 
jected to  pay  it;  upon  which  the  prisoner  altered  the  indorsement  so  as  to  make  it 
stand,  ^^  Received  for  R.  Aickman,  Q.  Arscott;"  and  it  was  objected  that  this  did 
*R271  *^^^  constitute  an  uttering  of  the  original  indorsement,  as  the  whole  that 
^  took  place,  viz.,  the  presentment  of  the  bill,  the  objection  by  the  derk,  and 
the  alteration  by  the  prisoner,  formed  but  one  transaction ;  but  the  court  seemed  to 
be  of  opinion  that  the  presenting  of  the  biU  to  the  clerk,  previous  to  his  objection, 
was  a  sufficient  uttering. (c) 

A  conditional  uttering  of  a  forged  instrument  is  a  sufficient  uttering.  Upon  an 
indictment  for  forging  and  uttenng  a  forged  acceptance  of  a  bill  of  eschaoge,  it 
appeared  that  the  prisoner  gave  the  bill  to  the  manager  of  a  bank  to  which  lie  was 
indebted,  saying  he  hoped  tne  bill  would  satisfy  the  bank  as  a  security  for  the  debt 
he  owed,  and  the  manager  replied  that  that  would  depend  on  the  result  of  his  in- 
quiries respecting  the  acceptors  of  the  bill ;  and  it  was  submitted  that  there  vras  no 
sufficient  uttering,  as  it  was  at  most  conditional ;  and  was  like  the  deliveiy  of  a  deed 
as  an  escrow,  as  the  bill  was  to  be  placed  to  the  prisoner's  credit  or  not  according 
to  circumstances ;  but  it  was  held  that  the  uttering  was  sufficient,  for  a  conditional 
uttering  of  a  forged  instrument  is  as  much  a  crime  as  any  other  uttering  (d) 

Giving  a  party  a  forged  instrument  as  a  specimen  of  skill  is  not  an  uttering.  The 
prisoner  was  indicted  for  uttering  a  Polish  note.  One  Flaum  stated  that  the  pri- 
soner showed  him  a  Polish  note  t>n  one  occasion,  and  told  him  that  two  thousand 
and  a  half  of  those  notes  had  been  lately  made,  and  proposed  to  him  to  purchase 
some  of  them ;  the  witness  said  he  could  not  use  them,  and  wished  to  have  Austrian 
notes ;  the  prisoner  said  nothing  more  then,  but  afterwards,  when  they  became  more 
acquainted,  he  gave  him  a  Polish  note  (the  one  mentioned  in  the  indictment),  and 
said  that  they  were  good,  and  that  they  were  well  made  ]  that  he  had  a  quantity  of 
them,  and  wished  the  witness  to  buy  some.  It  was  submitted,  that  the  giving  of 
the  note  under  these  circumstances  was  not  a  putting  in  circulation  with  intent  to 
defraud  Nicolas,  king  of  Poland.  Littledale,  J.,  said  it  was  a  question  for  the 
jury;  and,  in  his  summing  up,  said,  "If  the  prisoner  meant  it  as  a  specimen,  or 
that  the  witness  might  see  whether  the  others  were  made  according  to  the  pattern, 
then,  in  my  opinion,  it  would  not  be  an  uttering  within  the  meaning  of  the  Act. 
If  yon  are  satisfied  that  it  was  not  uttered  with  intent  to  put  it  into  circulation,  but 
was  to  be  kept  as  a  pattern,  and  afterwards  thrown  away  or  put  in  the  fire,  then  yon 
may  acquit  the  prisoner/Y(^) 

An  indictment  on  the  13  Oeo.  3,  c.  79,  s.  2,(ee)  stated  that  the  prisoner  unlaw- 
fully, &c.,  uttered  and  published  a  certain  promissory  note,  containing  the  words 
^^  five  hundred,"  expressing  the  sum  of  the  said  promissory  note  in  white  letters  on 
a  black  ground,  without  being  authorized,  &c.,  by  the  Bank  of  England  the  note 
was  as  follows : — 

accessory  before  the  fact  to  that  uttering :  Rex  v.  Scares,  R.  &  R.  25 ;  Rex  v.  Morris,  R.  ft 
R.  270.  See  Rex  v.  Giles,  Mupra^  tbat  the  facts  here  stated  would  have  proved  a  dispiifling 
and  putting  away  of  the  document  by  the  prisoner.  Under  the  24  k  25  Vict.  c.  94,  s.  1, 
in  a  similar  case  the  prisoner  might  now  be  convicted  as  an  accessory  before  the  fact. 
See  vol.  1,  p.  67. 

(c)  Rex  V.  ArscoU,  6  C.  &  P.  408  (26  fi.  0.  L.  R.)*  Littledala,  J^  VanghaD,  B.,  and  Bol- 
land  B.  The  prisoner  was  acq^aitted  on  the  ground  thai  forging  an  indorsement  oo  a 
warrant  for  the  payment  of  money  was  not  within  the  1  Will.  4,  c.  66.  But  see  now  the 
24  &  25  Vict.  c.  98,  s,  12. 

(d)  Reg.  V.  Cooke,  8  C.  &  P.  582  (34  E.  G.  L.  R.),  Patteson,  J. 
(«)  Rex  V.  Harris,  7  C.  &  P.  428  (32  E.  0.  L,  R.). 

(ee)  This  clause  made  any  person,  who  shall  utter  or  publish  any  promissory  note,  i^c, 
containing  the  words  Bank  of  England  or  bank  post  bill,  or  any  word  or  words  expressing 
the  sum,  or  amount  of  such  promissory  note,  l(C.,  ia  white  letters  on  a  black  ground, 
punishable  by  six  months'  imprisonmeut. 
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*"  Bank  of  England,  1811.  r^^ooo 

"  No.  43106.  No.  43106.       L  »^» 

"  I  promise  to  paj  Mr.  James  Jones,  or  bearer,  on  demand,  the  sum  of  five  hnn- 
dred  pens. 

"June  11,  London.     11  June,  1811. 
"  For  the  Governor  and  Company  of  the  Bank  of  England. 

"  Rd.  Denton." 

The  defendant  being  convicted,  the  question  was  reserved  whether  there  was  a 
sufficient  uttering  and  publishing  of  the  note,  answering  in  other  respects  the  de- 
scription of  the  Act.  as  having  white  letters  on  a  black  ground.*  The  defendant, 
in  order  to  persuade  an  innkeeper  that  he  was  a  man  of  substance,  one  day  after 
dinner,  puUed  out  a  pocket-book,  and  showed  the  innkeeper  a  500  and  a  50  note  of 
the  above  description,  of  which  at  the  time  he  only  saw  the  sums  and  general  form. 
The  defendant  said  he  did  not  like  to  carry  so  much  property  about  him,  and  desired 
the  innkeeper  to  take  care  of  them  for  him.  The  innkeeper  took  charge  of  them 
accordingly,  and  thought  the  defendant  acted  very  prudently.  They  were  put  into 
a  cover  and  sealed  up  by  the  defendant  himself;  the  innkeeper  received  them  from 
him  in  an  envelope,  which,  after  having  kept  for  some  time,  upon  some  suspicions 
afterwards  created  by  the  conduct  of  the  defendant,  he  broke  open,  and  found  it  to 
contain  the  notes  above  mentioned.  The  judges  held  this  conviction  wrong,  being 
of  opinion  this  did  not  amount  to  an  uttering.  That  in  order  to  make  it  an  utter- 
ing, they  seemed  to  be  of  opinion  that  it  should  be  parted  with  or  tendered  or 
offered,  or  used  in  some  way  to  get  money  or  credit  upon  it.(/) 

Upon  an  indictment  for  uttering  a  forged  receipt,  it  appeared  that  the  prisoner 
had  bought  stone  at  a  auarry  managed  by  one  Turue^,  to  the  amount  of  more  than 
£5.  He  was  repeatedly  applied  to  for  payment,  and  made  repeated  promises  of 
payment,  but  at  last  he  alleged  that  he  had  paid  for  the  stone  at  the  time,  and  that 
he  had  a  receipt  signed  by  Turner.  On  this  Forster,  who  had  succeeded  Turner  as 
manager,  went  to  him,  and  the  prisoner  prodticed  the  receipt^  and  exhibited  it  to 
him  to  hole  atj  but  would  not  part  with  it  out  of  his  hand  A  few  days  after  Fors- 
ter returned  to  him,  taking  Turner  with  him,  and  again  called  on  him  to  produce 
the  receipt,  which  he  did  produce,  and  held  it  up  for  him  and  Turner  to  look  at, 
but  refused  to  part  with  it  out  of  his  hand.  Forster,  however,  got  it  from  him.  It 
was  objected  that  this  was  not  an  uttering ;  but  Gurney,  B.,  was  inclined  to  think 
that  the  exhibiting  it  to  the  person,  with  whom  he  was  claiming  credit  for  it,  was 
an  uttering  and  publishing,  even  though  he  had  *not  jparted  with  it  out  of  r^cooq 
his  hand;  the  jury  convicted;  and,  on  a  case  reserved,  the  judges  were  of  ^ 
opinion  that  there  was  an  uttering,  and  therefore  the  conviction  was  right. (^) 

Upon  an  indictment  for  uttering,  disposing  of,  and  putting  off  a  forged  receipt 
with  intent  to  defraud,  it  appeared  that  one  Qillard  applied  to  the  prosecutor  for  a 
loan  of  money,  and  proposed  the  prisoner  as  a  surety  for  the  amount.  The  prose- 
cutor went  to  the  prisoner  for  the  purpose  of  satisfying  himself  as  to  the  prisoner's 
responsibility,  and  with  this  object  required  the  production  of  the  prisoner's  receipts 
in  respect  of  his  house.  The  prisoner,  with  a  view  of  causing  the  money  to  be  ad- 
vanced to  Oillard  (who  was  found  to  be  a  man  of  no  responsibility)  upon  their  joint 
security,  produced  to  the  prosecutor,  and  placed  in  his  hands,  but  for  the  purpose 
of  inspection  only,  three  documents  purporting  to  be  receipts  for  poor  rates  in 

(/)  Rex  «.  Shokard,  R.  &  R.  200.  I  have  inserted  a  Aill  statement  of  this  case,  because 
it  appears  to  me  to  have  been  moch  misunderstood,  and  bj  no  means  to  warrant  the  mar- 
ginal note.  "  Showing  a  man  an  instrument,  the  uttering  of  which  would  be  criminal, 
though  with  an  intent  of  raising  a  false  idea  in  him  of  the  party's  substance,  is  not  an 
uttering  or  publishing  within  the  13  Oeo.  3,  c.  79."  It  is  manifest  that  the  whole  of  the 
notes  was  not  shown,  both  from  the  statement  and  from  the  word  ^'  pens,"  and  that  what 
the  prisoner  really  did  was  to  show  so  much  only  of  the  notes  as  should  lead  to  the  sup- 
position that  they  were  bank  notes,  which  they  were  not.  The  indictment  was  for  the 
misdemeanor  created  by  the  13  Geo.  3,  c.  79,  s.  2,  and  not  for  uttering  a  forged  bank  note. 
See  note  (/),  infra, 

(9)  f^eg-  V*  Radford,  1  Den.  G.  C.  &9 ;  1  0.  &  K.  707  (47  E.  0.  L.  R.).  In  the  course  of 
the  argument  Coleridge,  J.,  said,  "  This  was  not  a  tendering^  for  there  was  no  intention  to 


give." 
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respect  of  the  said  honrie,  one  of  which  was  the  foiled  receipt  in  qaeetion.  The 
proBecntor  inspected  these  documents,  the  prisoner  remaining  present  daring  sach 
inspection ;  he  then  received  hack  the  documents  irom  the  proseoutor,  and  placed 
them  upon  a  hill  file.  It  was  ohjected  that  these  facts  did  not  amount  to  an  utter- 
ing, disposing  of,  or  putting  off,  sufficient  to  support  the  indictment;  bat  the 
objection  was  overruled^  and  the  juiy  found  the  prisoner  guiltj,  and  that  he 
placed  the  receipt  in  the  hands  of  the  prosecutor  for  the  purpose  of  fraudulently 
inducing  him  to  advance  the  money  to  Gillard ;  and,  upon  a  case  reseryed,  after 
two  arguments,  Lord  Campbell,  0.  J.,  delivered  judgment.  '^  Upon  consideration 
there  clearly  seems  to  have  been  an  uttering  of  the  forged  receipt  within  the  1  Will. 
4,  c.  66,  s.  10.  If  it  had  been  used  in  the  manner  stated  for  the  direct  purpose  of 
gaining  credit  for  the  payment,  which  it  purports  to  vouch,  there  can  be  no  doubt 
since  the  case  of  Reg.  v.  Radford^{K)  that  there  would  have  been  a  sufficient 
uttering.  But  the  prisoner's  counsel  contended  that  there  cannot  be  an  uttering  of 
a  forged  receipt  unless  it  be  used  directly  to  gain  credit  upon  it  by  its  operating  as 
a  receipt ;  so  that  merely  using  this  receipt  for  the  purpose  proved,  to  induce  a 
belief  that  he  had  paid  the  money,  and  therefore  was  a  man  of  substance,  does  not 
amount  to  an  uttering  within  this  Act  of  Parliament.  Rex  v.  Shukard,(C)  which 
was  mainly  relied  upon  for  this  distinction,  does  not  seem  to  us  to  support  it.  That 
case  is  entitled  to  the  highest  respect,  and  upon  simikr  facts  we  should  submit  to 
its  authority.  But  the  learned  judges  there  did  not  proceed  upon  the  distinction 
that  to  make  the  using  of  a  forged  negotiable  instrument  a  felonious  uttering  the 
intention  of  the  prisoner  must  be  to  gain  credit  upon  it  by  making  it  operate  as 
such.  They  appear  to  have  thought  that  there  the  evidence  was  not  sufficient  to 
show  an  intention  in  the  prisoner  to  induce  the  innkeeper  to  advance  any  money  or 
to  give  credit  upon  it  to  him.  '  The  doctrine  supposed  to  be  established  by  that 
decision  is  ^  that  m  order  to  make  it  an  uttering  it  should  be  parted  with  or  tendered, 
3ieQo/>-|  or  used  in  some  way  to  get  money  or  credit  upon  it.'  The  words  '  upon 
J  it'  we  consider  equivalent  to  *  by  means  of  it,'  ^otherwise  there  could  hardly 
be  an  uttering  of  court  rolls  and  other  instruments  enumerated  in  the  statute.  In 
the  present  case  it  is  expressly  found  *  that  the  prisoner  placed  the  receipt  in  the 
hands  of  the  prosecutor  for  the  purpose  of  fraudulently  inducing  him  to  advance 
money  to  Gillard.'  This  was  a  using  of  the  forged  receipt  to  get  money  upon  it, 
or  by  means  of  it,  as  much  as  if  the  prisoner  himself  had  been  we  borrower  of  the 
money,  and  the  receipt  had  purported  that  he  had  paid  the  rates,  and  the  prosecutor 
had  thereupon  advanced  him  a  sum  of  money,  and  had  been  cheated  out  of  it  by 
him.  We  therefore  think  that  the  conviction  was  according  to  decided  cases  and 
sound  principles  of  law."(j  ) 

(h)  Supra.  (t)  SuprOf  note  (/). 

(jT)  Reg.  V.  loD,  2  Den.  0.  C.  476.  This  appears  to  be  one  of  the  clearest  cases  when 
the  words  of  the  clause  are  considered ;  the  1  Will.  4,  c.  66,  enacted  that  if  any  person 
shall  ^'  utter,''  &c.,  **  knowing  the  same  to  be  forged,"  '*  any  receipt,  ke"  "  with  intent  to 
defraud  any  person  tohattoever.^*  In  order  therefore  to  bring  a  case  within  this  clause  it  is 
necessary  to  prove,  first,  that  the  receipt  was  f6rged  ;  secondly,  that  the  prisoner  knew  it 
to  be  so ;  thirdly,  that  he  uttered  it;  and  lastly,  that  the  uttering  was  dolie  with  intent 
to  defraud  some  person.  Now  in  this  case  it  is  clear  that  the  receipt  was  forged,  and  that 
the  prisoner  knew  it  was  so.  It  is  equally  clear  that  the  receipt  was  uttered ;  for  there 
was  an  actual  manual  tradition  out  of  the  hands  of  the  prisoner  into  the  hands  of  the 
prosecutor ;  and  whatever  be  the  extent  of  the  meaning  of  the  term  **  utter,"  there  can  be 
no  doubt  that  at  all  events  it  includes  every  case  where  the  instrument  passe?  out  of  the 
hands  of  one  person  into  those  of  another.  Lastly,  the  jury  found  that  the  act  was  done 
with  intent  to  defraud :  and  there  was  abundant  evidence  of  it.  The  confusion  in  the 
argument  arose  from  confounding  the  uttering  with  the  intent  to  defraud,  instead  of  con- 
sidering each  separately.  The  fact  of  uttering  being  clear,  the  only  remaining  question 
was,  did  the  intent  to  defraud  "any  person  whatsoever"  exist?  There  is  not  an  expres- 
sion in  the  act  that  indicates  that  there  must  be  a  fraud  committed ;  still  less  that  such 
fraud  must  be  committed  by  means  of  or  upon  the  faith  of  the  instrument.  Rex  v.  Shakard 
seems  to  have  been  entirely  misunderstood  in  this  case.  In  that  case  the  prisoner  showed 
a  five  hundred  and  fifty  note  of  the  description  mentioned,  but  of  which  the*  innkeeper 
"  only  taw  the  aumt  and  general  form  "  The  whole  of  the  notes,  therefore,  never  was  in  fact 
seen  by  the  innkeeper,  and  it  is  equally  clear  was  never  intended  to  be  seen  by  him,  as 
the  word  "pens"  would  at  once  have  disclosed  that  the  notes  were  not  bank  notes  at  ail. 


CHAP.  XXXIII.  §  v.]  Of  the  Evidbkce.  831 

- 

*Upoii  an  indictment  for  uttering  a  forged  aoconn table  receipt  for  goods,  rjicooi 
it  appeared  that  proceedings  were  taken  against  the  prisoner,  who  was  a  ^ 
pawnbroker,  for  not  restoring  certain  goods  that  had  been  pledged  with  him,  and  on 
the  hearing  the  prisoner  was  defended  by  an  attorney,  who  in  his  presence  produced 
the  forged  accountable  receipt  (t.  e,  a  pawnbroker's  ticket),  and  stated  that  it  was 
the  ticket  that  the  prisoner  had  given  when  the  goods  were  pledged ;  the  jury  found 
that  it  was  forged,  and  that  the  prisoner  did,  through  the  hand  of  his  attorney, 
deliver  to  the  justices,  as  being  the  genuine  ticket,  the  said  forged  ticket,  he  know- 
ing it  to  be  forged ;  and,  upon  a  case  reserved,  it  was  held  that  the  ticket  must,  on 
this  finding,  be  taken  to  have  been  produced  by  the  attorney  with  the  full  sanction 
of  the  prisoner ;  and  that  such  production  was  as  much  an  uttering  by  him  as  if  he 
had  delivered  it  with  his  own  hand.(A;)^ 

A  count  for  uttering  the  bill  of  exchange  is  not  supported  by  proof  of  uttering  the 
forged  acceptance  of  the  bill.  A  count  alleged  that  the  prisoner  uttered  a  forged 
bill  of  exchange,  setting  it  out  with  the  acceptance  upon  it ;  the  evidence  was  that 
the  acceptance  alone  was  forged,  and  known  to  be  so  by  the  prisoner ;  and  it  was  ob- 
jected that  by  the  1  Will.  4,  c.  66,  s.  3,  the  forging  or  uttering  of  an  acceptance  is 
made  a  distinct  offence  from  the  forging  or  uttering  a  bill  of  exchange,  and,  conse- 
quently, that  the  evidence  did  not  support  the  count  for  uttering  the  bill,  and  it  was 
held,  upon  a  case  reserved,  that  the  objection  was  fatal.(0  So  where  the  prisoner 
was  a  partner  in  a  firm,  and  was  indicted  for  forging  a  bill  of  exchange,  and  it  ap- 
peared that  the  acceptance  only  was  forged,  he  having  authority  to  draw  bills  in  the 
name  of  the  firm  :  Parke,  B.,  held  that  the  indictment  could  not  be  sustained-^m) 

On  an  indictment  for  forging  and  uttering  a  forged  bill  of  exchange,  the  judge 
will  admit  evidence  of  all  the  fiicts  which  form  parts  of  one  continued  transaction, 

"  The  judges  held  the  conTiction  wrong,  being  of  opinion  that  this  did  not  amount  to  an 
uttering,"  and  they  were  clearly  right ;  for  assuming  that  there  may  be  an  uttering  by 
showing  an  instrument,  it  is  clear  that  that  can  only  be  where  the  whole  of  the  instrument 
is  exposed  to  view,  or  possibly  where  it  is  produced  and  an  opportunity  afforded  of  in- 
specting the  whole  of  it.  The  report  adds,  *'that  in  order  to  make  it  an  uttering  they 
seemed  to  be  of  opinion  that  it  should  be  parted  with,  or  tendered,  or  offered,  or  used  in 
some  way  to  get  money  or  credit  upon  it.''  Now  the  words  **  to  get  money  or  credit  upon 
it,"  obviously  only  apply  to  the  words  "nsed  in  someway,"  and  not  to  the  previous 
words — and  the  judges,  being  clear  that  a  parting  with,  tendering,  or  offering  an  instru- 
ment, would  be  an  uttering,  also  thought  that  there  might  be  a  case  where  an  instrument 
might  be  so  used  as  to  get  money  or  credit  upon  it,  though  it  was  neither  parted  with, 
tendered,  or  offered,  and  that  this  would  likewise  be  an  uttering.  Such  is  the  case  of 
Beg.  V  Radford,  where  the  instrument  was  shown,  but  neither  parted  with,  tendered,  or 
offered.  The  words  "used  to  get  money,"  Ac,  mean  "with  intent  to  get  money,"  Ac.  ;• 
and  are  adopted  to  indicate  that  where  there  is  not  a  parting  with,  tendering,  or  offering, 
the  facts  must  show  such  a  user  as  denotes  an  intent  to  get  money  or  credit.  Where  an 
instrument  is  parted  with,  tendered,  or  offered,  the  act  done  is  an  uttering;  but  where  the 
act  done  does  not  amount  to  a  parting  with,  tendering,  or  offering,  it  may  well  be  that  the 
object  with  which  that  act  is  done  may  be  necessary  in  order  to  determine  whether  that 
act  does  amount  to  an  uttering.  During  the  argument  Jervis,  0.  J.,  said,  "  If  in  the  case 
of  justification  of  bail  a  person  had  produced  some  f forged)  bank  notes  to  show  that  he 
was  possessed  of  a  sufficient  amount  of  property,  would  not  that  amount  to  an  uttering  of 
the  notes ?"  Wightman,  J. :  "Suppose  the  proposed  bail  were  asked  in  examination  before 
the  judge  at  chambers,  ^Have  you  paid  all  the  rates  due  in  respect  of  your  house?'  and 
he  had  said,  *  Tes,  and  I  now  produce  the  receipts,'  and  he  then  produced  for  inspection, 
among  others,  one  which  was  a  forgery?  or  supposing  a  man  proposes  to  borrow  a  sum 
of  money,  and,  in  order  to  satisfy  the  lender,  who  inquires,  has  he  paid  all  his  rates,  he 
replies  in  the  affirmative,  and  produces  the  receipts  as  proof  of  having  paid  them,  what 
would  you  say  to  that  case?"  Jervis,  G.  J. :  "  Take  the  case  of  justification  of  bail ;  a  man 
produces  a  forged  deed,  or  a  forged  lease,  to  prove  that  he  is  of  sufficient  property,  would 
that  be  an  uttering  ?" 

{k)  Reg.  V.  Fitchie,  D.  k  B.  175. 

m  Rex  p.  Horwell,  R.  ft  H.  C.  C.  R.  405 ;  6  0.  ft  P.  148  (25  E.  C.  L.  R.),  s.  c. 

(m)  Butterwick's  case,  Rose.  Cr.  Ev.  465. 


^  Procuring  counterfeit  bill  to  be  passed  by  another  is  a  sufficient  passing:  Gomm.  v. 
Hill,  11  Mass.  136.  A  person,  being  at  the  time  in  one  county  may,  through  the  hands  of 
an  innocent  agent  in  another  county,  uttor  and  publish  as  true  a  forged  instrument  in  the 
latter  county :  Bishop  v.  State,  30  Ala.  34. 
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relating  to  the  uttering  of  the  bill,  and  will  not  put  the  prosecutor  to  elect  what  par- 
ticular fact  he  means  to  rely  upon  as  the  uttering,  till  the  case  for  the  proeecutioo  is 
clo8ed.  Upon  an  indictment  for  forging  and  uttering  a  foiled  bill  of  exchange,  it 
appeared  that  the  prisoner  had  procured  the  prosecutor  to  write  his  name  and  the 
word  '^  accepted ''  on  a  blank  stamp,  and  aflerwards  produced  the  bill  to  one  Ed- 
wards when  perfectly  blank  with  the  exception  of  the  acceptance ;  and  it  was  sub- 
mitted that,  as  the  showing  the  paper  to  Edwards  might  be  oonsidered  as  an 
uttering,  the  prosecutor  should  elect  whether  he  would  press  this  as  the  uttering,  or 
state  what  uttering  he  intended  to  go  upon,  as  every  uttering  was  a  distinct  felony. 
For  the  prosecution,  it  was  stated,  that  there  were  charges  in  the  indictmeot  for 
forging  and  uttering,  and  it  was  proposed  to  prove  them  by  showing  a  series  of  cir- 
cumstances. Littledale,  J. :  ^^  It  is  not  as  if  they  proposed  to  give  evidence  of  acts 
quite  distinct  from  each  other.  I  think  we  must  hear  all  the  facts,  which  form  parts 
^ooo-]  ^^  ^^^  ^continued  transaction,  and  we  cannot  put  the  prosecutor  to  any  elec- 
-'  tion  till  his  case  is  concluded/ '(n) 

Questions  have  frequently  arisen  as  to  the  necessary  proof  of  the  identity  or  non- 
existence of  the  person  whose  name  is  chained  to  be  forged.^ 

In  a  case  in  which  it  was  holden  that  the  payee  of  a  bill  of  exchange  was  a  com- 
petent witness,  under  the  circumstances,  to  prove  that  his  name  indorsed  thereon 
was  a  forgery,  it  further  became  necessary  to  show  that  such  payee,  whose  Dame  was 
Wm.  Pearce,  was  the  identical  Wm.  Pearoe  to  whom  the  bill  was  made  payable. 
The  drawer  of  the  bill,  whose  testimony  was  considered  as  the  beet  evidence  of  the 
fact,  was  not  produced ;  and  the  question  was  then  raised,  whether  a  letter  of  advice 
which  Pearce  had  received  from  the  drawer,  with  whom  he  was  intimate,  signifying 
that  such  a  bill  had  been  remitted  to  him,  and  desiring  him,  as  an  act  of  friendship, 
to  pay  the  produce  to  one  Coles,  in  discharge  of  a  debt  which  the  drawer  owed  to 
Coles,  was  sufficient  evidence.  And  Adair,  Serjt  Recorder,  held  that  it  was  not 
sufficient ;  and  the  testimony  of  Pearce,  to  show  the  handwriting  to  be  forged,  was 
ultimately  rejected,  on  the  ground  that  though  it  might  not  be  his  handwriting,  yet 
it  might  be  the  handwriting  of  another  Wm.  Pearce,  to  whom  the  bill  might  be  pay- 
able.(o)  But  upon  this  case  a  doubt  is  suggested,  whether  the  fact  of  Wm.  Pearoe 
being  an  intimate  acquaintance  and  correspondent  of  the  drawer,  no  evidence  being 
given  of  the  existence  of  any  other  Wm.  Pearce  to  whom  it  might  be  supposed  that 
the  bill  was  made  payable,  was  not  sufficient  evidence  of  the  identity  of  the  payee : 
and  it  is  observed  that,  under  the  circumstances  of  the  case,  he  had  no  interest  in 
proving  himself  to  be  the  real  payee.(p) 

A  case  has  been  already  mentioned,  where,  upon  an  indictment  for  personating  a 
proprietor  of  stock,  such  proprietor  was  examined  as  a  witness,  to  show  the  amount 
of  the  stock  he  had  at  the  bank ;  and  that  the  sum  for  which  the  prisoner  had 
obtained  the  dividend  warrant,  was  the  exact  sum  due  to  him  at  the  time ;  evidenoe 
which  would  have  the  effect  of  proving  his  identity.(^) 

The  prisoner,  Jan^es  Downes,  was  indicted  for  forgmg  a  bill  of  exchange  purport- 
ing to  have  been  drawn  by  one  Andrew  Holme,  payable  to  the  order  of  John 
Sowerby.  From  some  letters,  written  by  the  prisoner  after  his  apprehension,  it 
clearly  appeared  that  the  name  of  the  supposed  drawer,  Andrew  Holme,  who  wa^ 
the  prisoner's  uncle,  was  forged ;  and  it  also  appeared  from  the  same  letters  that  the 
John  Sowerby,  whose  indorsement  was  intended  to  be  counterfeited  by  the  prisoner, 
was  the  son  of  another  person  of  the  same  name  at  Liverpool.  A  witness  to  whona 
the  prisoner  paid  away  the  bill  stated  that  he  questioned  the  prisoner  at  the  time, 
and  that  the  account  he  gave  was  that  the  drawer  of  the  bill,  Andrew  Holme,  was  a 

(n)  Rex  V.  Hart,  7  C.  &  P.  652  (32  E.  C.  L.  R.),  Littledale,  J.,  and  Bolland,  B.  See  this 
case  more  fully  stated,  ante^  p.  714. 

(o)  Spoosoaby's  case,  1  Leach  332 ;  2  East  P.  0.  c.  19,  fl.  65,  p.  996. 

(p)  2  llast  P.  G.  c.  19,  8.  65,  p.  997.  [q)  Parr's  case,  1  Leach  434. 

1  Evidence  that  the  prisoner  uttered  as  genuine,  what  purported  on  its  face  to  be  a  bank 
note,  is  competent  proof  that  it  was  a  bank  note,  though  it  is  not  otherwise  shown  that 
such  a  bank  existed:  U.  S.  v.  Foye,  1  Curt.  364. 
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gentleman  of  credit  at  Liverpool,  and  the  indorser  a  cheesemonger  there,  who  had 
received  the  bill  in  payment  for  cheeses ;  and  the  prisoner  further  said,  that  r:KQoq 
he  miprht  depend  on  it,  it  *was  a  good  bill.  Neither  Andrew  Holme  nor  John  *■ 
Sowerby  the  son  were  called  as  witnesses :  but  John  Sowerby  the  father,  was  pro- 
duced, and  he  swore  that  the  indorsement  was  not  in  his  handwriting ;  that  he  had 
Kved  thirty-six  years  in  Liverpool,  and  knew  no  other  person  of  the  same  name 
there,  either  a  cheesemonger  or  otherwise,  except  his  son,  who  had  left  him  about 
fonr  months  before,  and  afterwards  carried  on  the  same  business  of  a  cheesemonger 
in  Dean  street.  That  his  son  had  failed,  and  was  lately  gone  to  Jamaica.  That 
the  indorsement  was  not  at  all  like  his  son's  handwriting ;  and  he  did  not  believe  it 
to  be  his.  That  the  prisoner  and  his  son  were  acquainted,  and  the  prisoner  had 
bought  corks  of  him.  Another  witness  also  proved  that  the  indorsement  was  not 
like  the  handwriting  of  the  son,  and  that  he  did  not  believe  it  to  be  his.  An  objec- 
tion was  taken  on  behalf  of  the  prisoner,  that  Andrew  Holme,  the  drawer  of  the 
bill,  ought  to  have  been  called  to  prove  what  John  Sowerby  it  was,  in  whose  favor 
it  was  drawn ;  but  the  evidence  was  lefl  to  the  jury,  and  the  prisoner  was  found 
guilty.  And  the  point  being  afterwards  submitted  to  the  consideration  of  the 
twelve  judges,  they  were  all  of  opinion  that  the  conviction  was  proper.  Buller,  J., 
who  afterwards  passed  sentence  upon  the  prisoner,  in  adverting  to  the  reasons  upon 
which  the  opinion  of  the  judges  proceeded,  said  that  the  objection  supposed  that 
there  was  a  genuine  drawer  of  the  bill ;  whereas  it  was  apparent,  from  the  prisoner's 
own  acknowledgments  in  his  letters,  that  the  name  of  the  drawer,  as  well  as  that  of 
the  indorser,  was  forged  by  the  prisoner :  and  if  no  real  drawei  existed,  and  the 
objection  was  allowed,  it  would  be  to  excuse  one  forgery  because  another  had  been 
committed.  He  observed,  in  the  second  place,  that  the  prisoner  himself  had  ascer- 
tained who  was  intended  by  the  John  Sowerby  whose  indorsement  was  forged;  for, 
when  he  negotiated  the  bill,  he  represented  him  to  be  a  cheesemonger  at  Liverpool ; 
and  by  another  letter  of  the  prisoner  it  was  clear  that  he  meant  Sowerby  the  son  ; 
for  thereby  he  requested  his  uncle  to  go  to  Sowerby's  mother,  and  desire  her  to 
say  nothing  about  it,  whether  he  had  any  concern  or  not,  or  whether  he  indorsed  it 
or  not.  And  he  concluded  by  saving  that,  it  being  proved  that  the  indorsement 
was  not  the  handwriting  of  Sowerby  the  son,  the  evidence  of  the  forgery  was  full 
and  complete,  and  the  conviction  right.(r) 

Where  the  prisoner  was  indicted  for  forging  and  uttering  a  cheek  purporting  to 
be  drawn  by  G.  Andrewes  on  Messrs.  Jones,  Loyd  and  Co.,  proof  by  a  clerk  of 
their  house  that  no  person  of  the  initial  and  name  of  6.  Andrewes  kept  any  account 
there  or  had  any  right  to  draw  checks  on  their  house,  was  held  sufficient  pnm(2 
facie  evidence  to  go  to  the  jury  that  Q-.  Andrewes  was  a  fictitious  person. ('«)  So 
where  ,a  prisoner  was  indicted  for  forging  a  bill  purporting  to  have  been  accepted 
by  *'  Samuel  Knight,  Market  place,  Birmingham,"  and  the  prosecutor  stated  that 
he  had  been  twice  there  to  inquire  after  Knight,  and  had,  on  the  second  occasion, 
inquired  at  the  bank  there  and  at  a  place  where  the  overseers  of  the  poor  met,  and 
he  had  made  inquiries  at  Nottingham,  at  which  place  the  bill  purported  to  be 
drawn  for  T.  *Webb  the  drawer,  but  was  not  able  to  hear  anything  of  him  ;  r^oo - 
and  he  admitted  that  he  was  a  stranger  to  both  these  places.  It  was  sub-  ^ 
mitted  that  the  evidence  was  not  sufficient,  and  that  witnesses  should  have  been 
ealled,  who  were  acquainted  with  Birmingham  and  Nottingham  respectively ;  but  it 
was  held  that  it  was  evidence  to  go  to  the  jury.  It  was  not  certainly  the  most 
satisfactory  evidence;  nor  was  it  the  evidence  that  was  usually  given  in  such  cases ; 
but  it  was  evidence,  and  it  was  for  the  jury  to  say  whether  it  was  sufficient,  in  the 
absence  of  any  evidence  on  the  part  of  the  prisoner,  who  best  knew  the  state  of  the 
matter.  (<) 

White  and  Davis  were  indicted  for  foi^^g.  and  uttering  the  following  bill  of  ex- 
change : — 

{f)  Dowae8*8  case,  2  East  P.  C.  c.  19,  s.  65,  p.  997. 

(«)  Rex  V.  Backler,  6  G.  i^'P.  118  (24  E.  G.  L.  R.),  Parke,  J.,  and  Gaselee,  J. 
\i)  Rex  «.  King,  6  G.  At  P.  123  (24  fi.  0.  L.  R.),  Park,  J.  A.  J.,  Parke,  J.,  and  Bolland,  B. 
The  prisoner  was  acqaitted. 
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"  £23  3«.  Oc7. 

<<  Nottingham,  June  13t^,  1860. 
"  Three  months  after  date  pay  to  cur  order  the  som  of  twenty-three  pounds  ^ree 
shiUingSj  value  received. 

«  WhiU  Brothers. 
"  Mr.  Geonge  Smith,  Draper, 
"  Birmingham  "  — 

across  the  face  of  which  was  written — 

^^  Accepted  payable  at  Messrs.  Barclay  and  Co,,  Bankers,  London, 

«*  George  SmiiL" 

The  parte  in  italics,  except  ^'  George  Smith  "  at  the  end  of  the  acceptance,  were  in 
the  handwriting  of  White ;  hut  there  was  no  proof  of  who  wrote  "G-eorge  Smith/' 
The  rest  was  printed.  White  Brothers  were  lace  manufacturers,  and  Davis  was 
their  traveller.  In  a  letter  to  Davis,  White  wrote  "  You  could  do  us  a  great 
service  if  you  could  get  us  a  lot  of  hlank  *6d.  and  6d.  hill  stamps  signed,  so  that  we 
could  pay  them  away  occasionally.  We  could  fill  up  the  amounts  to  suit  ua.  Now 
such  men  as  which  your  samples  about  town  would  do  it,  or  any  friend,  because  we 
never  let  them  go  back.  Our  name  need  never  be  mentioned."  In  another  letter 
White  wrote,  "Let  me  have  the  inclosed  done  the  first  opportunity.  You  only 
need  let  them  sign  their  names  across ;  I  can  make  them  payable  myself."  In 
another  letter  White  said,  ^^  We  will  advise  you  for  Birmingham  next  Monday. 
The  bills  came  saffe.  I  have  inclosed  you  a  lot.  When  you  get  hold  of  a  party,  let 
him  indorse  about  six  with  his  name,  and  another  six,  and  so  on."  White  had  in- 
dorsed the  bill  in  question  to  Mr.  Wbaley,  and  Davis  being  charged  with  forging  it 
admitted  that  he  had  got  it  signed  by  a  stranger,  and  produced  the  above  letters  to 
prove  his  innocence.  George  Smith,  a  draper  at  Birmingham,  proved  that  the 
words  "  George  Smith  "  in  the  acceptance  were  not  his  handwriting,  and  that  he 
had  made  inquiries  personally,  and  could  not  discover  any  other  George  Smith,  a 
draper,  in  Birmingham,  and  had  searched  the  directory,  and  there  did  not  appear 
to  be  any  other  George  Smith,  a  draper,  in  Birmingham.  It  was  objected  that 
there  was  no  proof  that  the  name  was  not  written  by  some  other  George  Smith,  or 
that  the  George  Smith  was  not  an  existing  person  ;  and  that  there  was  no  suflicient 
evidence  that  the  acceptance  was  not  the  acceptance  of  another  George  Smith,  at 
*ft^M  Birmingham.  *Cockburn,  C.  J.:  **I  think  there  is  a  case  to  go  to  the  jury. 
^  There  is  some  evidence  that  the  George  Smith  who  has  been  called  is  the 
only  draper  of  that  name  living  at  Birmingham.  If  there  is  another  George  Smith, 
a  draper,  there,  he  might  have  been  called  as  a  witness  for  the  prisoner.  I  am  also 
of  opinion  that  there  is  some  evidence  that  the  name  ^  George  Smith '  is  fictitious, 
and  that  the  acceptance  was  not  the  acceptance  of  a  man  of  straw  signing  his  real 
name."(«) 

Where  the  prisoner  was  indicted  for  forging  and  uttering  a  check  for  10^.  drawn 
in  the  name  of  John  Weston,  on  Messrs.  Cox  and  Greenwood,  and  a  clerk  from 
their  establishment  stated  that  they  were  bankers  and  army  agents,  and  that  there 
was  not  any  person  of  the  name  of  John  Weston  having  any  account  there,  and 
that  the  check  was  presented  to  him  and  payment  refused  on  that  ground,  and  added 
that  he  was  a  clerk  in  the  army  agent  department;  and  he  could  not  swear  he  knew 
the  names  of  all  the  customers  in  the  house,  but  he  did  not  know  any  one  of  the 
name  of  J.  Weston  in  his  department,  and  that  he  had  inquired  of  the  other  clerks, 
and  was  informed  by  them  that  there  was  no  such  person  in  the  banking  department; 
it  was  objected  that  the  evidence  was  not  sufficient,  as  it  was  partly  hearsay :  but  it 

(u)  Reg.  V.  White,  2  F.  &  F.  554.  The  jury  found  that  the  prisoners  got  the  acceptance 
signed  in  the  name  of  George  Smith  by  a  person  not  of  the  name  of  George  Smith,  and 
this  prevented  the  question  being  reserved  whether,  if  Davis  got  the  genuine  acceptance 
of  a  George  Smith,  and  the  prisoners  converted  it  into  the  simulated  acceptance  of  another 
George  Smith,  a  draper,  at  Birmingham,  with  the  fraudulent  intention  of  inducing  those 
to  whom  the  bill  was  indorsed  to  suppose  that  it  was  the  genuine  acceptance  of  that  G. 
Smith,  the  prisoners  were  guilry  of  forgery — a  point  clearly  settled  by  the  cases,  ants,  p. 
724,  et  8eq. 
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was  held  that  it  was  primd  facie  evidence,  and  was  sufficient  to  call  upon  the 
priaooer  to  show  that  in  &ct  there  was  a  J.  Weston  having  an  account  at  Messrs. 
Cox  and  Greenwood.(t7)  So  where  the  prisoner  was  indict^  for  forging  and  utter- 
ing a  check  dated  at  Knighton,  and  purporting  to  he  drawn  on  Messrs.  Paget's 
hank  at  Leicester  hj  John  Hust,  a  clerk  from  that  hank  proved  that  the  hank 
had  no  customer  of  the  name  of  John  Hust,  and  that  he  knew  the  village  of 
Knighton,  which  was  ahout  a  mile  from  Leicester,  and  that  there  was  no  John  Uust 
living  there  who  would  he  likely  to  have  an  account  with  a  hanker ;  Bramwell,  B., 
held  that  there  was  some  evidence  to  go  to  the  jury  that  John  Hust  was  a  fictitious 
person,  (to) 

Proof  that  the  prisoner,  on  uttering  a  note,  represented  the  maker  as  living  at  a 
particular  place  and  in  a  particular  line  of  business,  with  evidence  that  it  is  not 
that  person's  note,  is  sufficient  to  prove  it  a  forgery,  if  the  prisoner  be  the  payee  of 
the  note ;  and  proof  *that  there  is  another  person  of  that  name  in  a  different  line  of 
business  will  not  make  it  necessary  to  prove  that  it  was  not  that  person's  note.  The 
prisoner  was  indicted  for  forging  and  uttering  a  promissory  note  purporting  to  be 
drawn  by  W.  Holland,  payable  to  the  prisoner  or  his  order.  The  prisoner  told  the 
person,  to  whom  he  uttered  the  note,  that  it  was  drawn  by  W.  Holland,  who  kept 
the  Bull's  Head  at  Tipton,  who  was  a  respectable  man.  l^e  note  was  dishonored; 
and  the  prisoner,  *on  being  informed  by  the  prosecutor  that  Holland  said  he  r^icoq/* 
knew  nothing  of  the  note,  said,  "  Does  not  he  ?  I  will  let  him  see  that."  ■- 
Holland  proved  that  he  kept  the  Bull's  Head  at  Tipton;  that  the  note  was  not  made 
by  him,  or  by  his  order,  or  with  his  knowledge,  and  there  was  no  other  publican  of 
bis  name  at  Tipton ;  but  there  was  a  gentleman  of  the  same  name  living  there  on 
his  means,  who  for  distinction  was  called  gentleman  Holland.  Upon  this  evidence, 
it  was  objected,  1st,  that  there  was  no  evidence  of  the  note  being  forged;  the 
description  of  the  maker  applied  as  exactly  to  the  second  as  to  the  first  W.  Holland. 
2d.  No  evidence  that  at  the  time  of  the  uttering  the  prisoner  knew  Holland  of  the 
Bull's  Head  not  to  be  the  maker  of  the  note.  3d.  Supposing  him  to  have  had  such 
knowledge,  verbal  misrepresentation  did  not  amount  to  forgery.  4th.  Supposing 
such  misrepresentation  could  amount  to  forgery,  that  was  not  the  offence  of  which 
he  was  convicted,(x)  but  of  uttering  the  note  knowing  it  to  be  forged,  which  implied 
a  previous  act  of  forgery.  If,  therefore,  the  forgery  was  not  consummated  until 
the  represeDtation  was  made,  the  offence  of  uttering,  which  must  be  subsequent,  was 
never  committed.  The  jury  found  the  prisoner  guilty  of  uttering  the  note  knowing 
it  to  be  forged,  and  said  they  were  satisfied  that  when  the  prisoner  represented  it  to 
be  the  note  of  Holland  of  the  Bull's  Head,  he  knew  it  was  not  his  note.  And, 
upon  a  case  reserved,  the  judges  held  that,  as  the  prisoner  had  stated  that  W.  Holland 
of  the  BuU's  Head  was  the  maker,  and  ^om  being  payee  of  the  note  he  must  have 
known  the  particulars,  it  was  sufficient  for  the  prosecutor  to  show  it  was  not  the  i 
note  of  that  W.  Holland ;  and  it  lay  on  the  prisoner  to  prove  it  the  genuine  note 
of  another  W.  Holland,  if  it  were  8o.(^) 

It  has  been  already  observed,  that  the  publication  of  the  forged  instrument,  with 
knowledge  of  the  fact,  is  made  a  substantive  offence,  by  most  of  the  statutes  which 
relate  to  forgery  ;(2;)  and  in  cases  of  this  kind  the  knowledge  of  the  fact,  or  as  it  is 
frequently  termed,  the  guilh/  knowledge^  becomes  a  material  part  of  the  evidence.^ 

(9)  Rex  V,  BniDDan,  6  C.  &  P.  326  (25  E.  C.  L.  R.),  Park,  J.  A.  J.,  Patteson,  J.,  and 
Onrnej,  B. 

Iw)  Reg.  t>.  Ashbj,  2  F.  &  P.  560. 

\z)  This  seems  a  mistake,  the  objection  being  taken  before  verdict. 

\y)  Rex  V.  Hampton,  R.  k  M.  G.  G.  R.  255.  {z)  Ante^  p.  710. 

1  Upon  the  trial  of  an  indictment  for  passing  counterfeit  bank  noteSf  proof  that  prisoner 
had,  about  the  same  time,  passed  another  note  of  the  same  kind,  which  was  thought  to  be 
a  counterfeit,  and  which  he  took  back,  though  this  note  be  not  produced  at  the  trial,  is 
admissible  evidence  to  prove  the  aetenter:  Martin  v.  Comm.,  2  Leigh  745.  The  passing  of 
other  counterfeits  show  guilty  knowledge:  State  v.  Mix,  15  Mo.  153.  When  it  is  necessary 
to  prove  a  guilty  knowledge  on  the  part  of  the  accused,  it  is  sometimns  allowable  to  give 
evidence  of  other  offences  cofaimitted  by  him,  though  not  charged  in  the  indictment,  as  in 
the  case  of  forgery  and  uttering  counterfeit  coiu :  Tharp  v.  State,  15  Ala.  749.  Upon  an 
Indictment  for  forgery,  it  is  competent  to  prove  that  the  writing  was  actually  passed,  in 


836  Of  Forgbby.  [book  it. 

Two  prisoners  were  indicted  for  disposing  of  and  patting  away  a  forged  bank  not-e 
for  one  pound,  knowing  the  same  to  be  forged.  It  was  proved  that  they  put  off  the 
forged  note  stated  in  the  indictment  at  the  shop  of  one  John  Hind;  and  then,  in 
order  to  show  that  they  knew  the  note  to  be  fuiged,  evidence  was  offered  to  prove 
that  they  had  before  passed  other  forged  notes  to  other  persons.  This  evidence  was 
objected  to  by  the  counsel  for  the  prisoners,  who  urged  that  no  evidence  could  be 
given  of  any  transaction  not  stated  in  the  indictment,  since  the  prisoners  conld  not 
be  prepared  to  defend  themselves  againt  a^harge  of  which  they  had  no  noUoe.  But 
the  objection  was  overruled.  Lord  EUenboroagh,  G.  J. :  '^  Certainly  no  different 
rule  of  law  can  prevail  with  respect  to  prosecutions  by  the  bank  finom  those  ooni- 
menced  by  any  other  person.  This  point,  however,  is  not  new ;  it  was  reserved  in 
the  case  of  The  King  v.  TcUtersall,  which  was  tried  at  Lancaster,  in  1801,  by  Mr. 
*8371  ^'  ^^^™^^»  ^"^  received  the  ^collective  voices  of  the  judges.  The  question 
J  was,  whether  in  giving  evidence  to  prove  an  allegation  that  the  party  uttered 
a  bank  note,  knowing  it  to  be  forged,  the  prosecutor  m^t  give  the  conduct  of  the 
prisoner  in  evidence,  to  show  his  knowledge  of  the  forgery  ?  The  learned  judge 
reserved  the  question,  whether  the  prisoner  had  not  furnished  pregnant  evidence, 
and  whether  the  jury,  from  his  conduct  on  one  occasion,  might  not  infer  his  know- 
ledge on  another  ?  The  opinion  of  the  judges  was,  that  the  jury  were  at  liberty 
to  make  such  inference.  The  prisoner  does  not  come  unprepar^ ;  it  is  alleged  that 
he  uttered  a  note,  knowing  it  to  be  forged.  Are  we  then  to  exclude  all  evidence, 
but  what  is  furnished  by  this  particular  transaction,  since  without  other  evidence  it 
is  impossible  to  ascertain  whether  the  party  uttered  the  note  with  knowledge,  or 
under  circumstances  which  showed  the  uttering  to  be  venial  ?  I  remember  a  case  in 
wh jch  a  person  came  to  Manchester  with  a  large  parcel  of  forged  notes ;  bis  whole 
demeanor  afforded  pregnant  evidence  of  the  mind  and  purpose  for  which  he  came; 
and  a  question  was  made,  whether  that  evidence  should  be  received,  for  it  was  said 
that  it  would  be  trying  the  prisoner  for  other  utterings.  But  if  crimes  do  so 
intermix,  the  court  must  go  through  the  detail  I  remember  a  case  where  a  man 
committed  three  burglaries  in  one  night ;  he  took  a  shirt  at  one  place  and  left  it  at 
another,  and  they  were  all  so  connected  that  the  court  went  through  the  history  of 
the  three  different  burglaries.  The  more  detached  in  point  of  time  the  previous 
utterings  are,  the  less  relation  they  will  bear  to  that  stated  in  the  indictment.  But 
in  such  case  the  only  question  would  be,  whether  the  evidence  was  sufficient  to 
warrant  the  inference  of  knowledge  from  such  particular  transactions  ?  It  would 
not  make  the  evidence  inadmissible.  Uuch  evidence  may  come  out  from  these 
circumstances  as  to  leave  no  doubt  that  the  prisoners  most  have  known  what  sort  of 
paper  they  were  passing."(a) 

So  in  a  case  where  the  prisoner  was  indicted  for  forging  and  for  uttering  with 
»  guilty  knowledge  a  bill  of  exchange,  purporting  to  be  drawn  upon  a  certain  banking- 
house,  it  was  holden  that  other  forged  bills  upon  the  same  house,  which  were  found 
upon  the  prisoner  at  the  time  of  his  apprehension,  were  admissible  as  evidence  of 
guilty  knowledge.  (&)* 

(a)  Rex  u.  Wylie,  eor»  Lord  Ellenborough,  G.  J.,  Heath,  J.,  and  Thomson,  B.,  O.  B.  1804; 
1  New  R.  92 ;  s.  c,  by  the  name  of  Whiley,  2  Leach  983.  And  see  ant^^  vol.  1,  p.  127. 
as  to  the  guilty  knowledge  in  uttering  counterfeit  monejr ;  and  Phil  on  Evid.  (3d  edit.) 
142,  143.  (b)  Rex  v.  Hough,  R.  &  R.  120. 

order  to  establish  the  fraudulent  intent  with  which  it  was  made:  Hoskins  o.  State,  U 
Geo.  92. 

As  to  evidence  of  guilty  knowledge,  see  Mount  v.  Comm.,  1  Durall  90;  State  v.  Cole,  19 
Wis.  129;  Wash  v.  Comm.  16  Gratt.  530;  M'Gregor  v.  State,  16  Ind.  9;  Johnson  p.  SUte, 
35  Ala.  370 ;  Bluff  v.  State,  10  Ohio  (N.  S.)  547 ;  State  v.  Morton,  8  Wis.  352 ;  M'Cartnej 
V.  State,  3  Ind.  353  ;  Wilkinson  v.  State,  10  Ibid.  372  ;  People  v.  Stewart,  5  Mich.  243.  On 
an  indictment  against  one  for  forging  a  check  on  a  certain  bank,  and  others  as  his  accom- 
plices, evidence  of  their  concert  to  defraud  banks  generally  is  admissible  to  show  con- 
spiracy :  State  v.  Martin,  1  Williams  310.  Possession  of  a  forged  instrument  by  a  person 
claiming  under  it  is  evidence  that  he  forged  it:  Comm.  v.  Talbot,  2  Allen  161. 

1  Spencer  t*.  Comm.,  2  Leigh  751 ;  Statev.  Houston,  1  Bailey  300 ;  nor  does  it  render  sach 
evidence  inadmissible,  that  the  defendant  had  been  formerly  acquitted  upon  an  indictment 
for  uttering  the  last  mentioned  note,  knowing  it  to  be  forged,  but  the  objection  only  goes 
to  weaken  its  effect  with  the  jury :  Ibid. ;  vide  State  v.  Petty,  Harper  59. 
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In  a  subsequeDt  case,  the  priBoner  was  also  indicted  for  disposing  of  and  putting 
away  a  forged  bank  note,  which  purported  to  be  a  promissory  note  of  the  governor 
and  company  of  the  Bank  of  England,  knowing  the  same  to  he  forged.  Clear  proof 
waa  adduced,  that  the  note  in  question  was  forged,  and  that  it  had  been  uttered  by 
the  prisoner  at  East  Bourn,  on  the  17th  of  June,  1807,  so  that  the  only  remaining 
question  was  as  to  his  guilty  knowledge  of  the  foigery.  To  establish  this  evidence 
was  admitted,  that  on  the  20th  of  March  preceding,  he  had  passed  off  a  £10  Bank 
of  England  note  likewise  forged,  and  of  the  same  manufacture,  and  that  r^eooQ 
there  had  been  paid  into  the  Bank  of  ^England  various  forged  notes,  dated  ^ 
between  December,  1806,  and  March,  1807,  all  of  the  same  manufacture,  and  having 
different -indorsements  upon  them,  in  the  handwriting  of  the  prisoner.  It  likewise 
appeared,  that  when  he  was  apprehended  he  had  in  his  possession  paper  and  imple- 
ments fit  for  making  notes  of  the  same  kind  with  those  produced.  The  prisoner 
was  found  guilty,  but  sentence  was  respited  for  the  purpose  of  taking  the  opinion 
of  the  twelve  judges,  as  to  the  admissibility  of  this  evidence.  They  were  of  opinion 
that  it  was  admissible,  to  prove  the  knowledge  of  the  prisoner  that  the  note  was 
forged,  and  that  everything  which  he  said  or  did  was  proper  to  be  admitted  to  show 
his  knowledge  of  the  forgery,  (c) 

I«  another  case,  where  the  prisoner  was  indicted  for  forging  a  promissory  note 
(not  a  note  of  the  Bank  of  England),  and  also  for  uttering  it,  evidence  was  given 
that,  in  the  same  pocket-book  belonging  to  the  prisoner  in  which  the  forged  note 
was  found,  on  which  the  indictment  preceded,  there  was  also  found  another  promis- 
sory note  for  £100,  payable  to  the  prisoner  or  order,  appearing  to  be  signed  by  one 
Wm.  Gapper,  which  Wm.  Gapper  proved  not  to  be  his  handwriting,  and  that  he 
never  owed  the  prisoner  £100.  This  evidence  of  (Japper's  note  was  objected  to  by 
the  prisoner's  counsel,  but  the  judge  received  the  evidence.(<f ) 

Where  in  order  to  show  guilty  knowledge  the  prosecutor  wished  to  prove  the 
uttering  of  another  forged  note  Jive  weeks  after  the  uttering,  which  was  the  subject 
of  the  indictment,  and  it  was  objected  that  only  previous  acts  could  show  qtio  ammo 
the  thing  was  done,  it  was  held  that  the  evidence  was  not  admissible,  unless  the 
latter  uttering  was  in  some  way  connected  with  the  principal  case,  or  it  could  be 
shown  that  the  notes  were  of  the  same  manufacture,{e)  And  in  a  more  recent  case 
of  uttering  a  forged  acceptance,  where  for  the  purpose  of  proving  guilty  knowledge 
it  was  proposed  to  give  in  evidence  other  forged  bills,  precisely  similar,  with  the 
same  drawers'  and  acceptors'  names,  &c.,  passed  a  month  after  the  uttering  in  ques- 
tion :  Mr.  J.  Gaselee,  after  consulting  the  Lord  C.  B.  Alexander,  was  disposed  to 
allow  the  evidence  to  be  received  and  reserved  the  point,  when  the  counsel  for  the 
prosecution  declined  to  press  the  evidence.(/) 

Upon  indictments  for  uttering  forged  notes,  other  forged  notes  of  other  and  different 
banks,  either  found  upon  the  prisoner  or  uttered  by  him,  have  been  held  admissible 
to  prove  guilty  knowledge.  Thus  on  an  indictment  for  uttering  a  forged  Rochdale 
*bank  note,  two  forged  £5  Bank  of  England  notes  have  been  admitted. (^)  r^cgoo 
So  on  an  indictment  for  uttering  a  forged  £5  note  of  the  Bank  of  Ireland,   ^ 

(r)  Rex  V.  Ball,  1  Campb.  324 ;  R.  &  R.  132.  In  this  case  the  jndges  were  of  opiDion 
that  although  it  should  appear,  upon  a  case  reserved,  that  evidence  had  been  admitted  at 
the  trial  which  ought  not  to  have  been  received,  yet  if  there  were  ample  evidence  to  sup- 
port the  indictment,  after  rejecting  such  improper  evidence,  the  conviction  ought  not  to 
be  set  aside. 

{d)  Rex  0.  Crocker,  wr.  Le  Blanc,  J.,  Salisbury  Sum.  Ass.  1805;  2  New  R.  87,  88,  antt^ 
p.  816.  The  prisoner  was  convicted,  and  the  case  was  submitted  to  the  consideration  of 
the  twelve  judges ;  but  their  opinion  upon  this  point  does  not  appear.  The  prisoner  was 
in  fact  pardoned,  and  discharged ;  but  there  Were  several  objections  to  the  conviction.  It 
13,  however,  understood  that  the  judges  were  of  opinion  that  the  witness  was  incompetent. 
See  antty  p.  816,  note  («),  and  R.  k  R.  97. 

(«)  Rex  r.  Taverner,  Carr.  Supp.  195 ;  4  C.  &  P.  413  (19  E.  0.  L.  R.),  note  (a). 

(/)  Rex  V.  Smith,  4  C.  ^k  P.  411  (19  E.  G.  L.  R.).  The  date  of  the  bill  on  which  the 
indictment  was  founded  was  the  Ist  of  March,  1830,  and  it  had  been  uttered  on  the  15th 
of  May,  1830 ;  the  other  bills  were  passed  in  June,  1830,  but  their  dates  are  not  men- 
tioned. 

(^)  Sunderland's  case,  1  Lew.  102. 
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two  forged  notee  of  Messrs.  Ball  &  Co.,  baDkers,  Dublin,  baye  all  been  held  admis- 
Bible.'XA) 

Where  the  uttering  charged  was  of  a  warrant  or  shop-ticket  for  the  delivery  of 
goods,  Rolfe,  B.,  reoeived  evidence  of  an  uttering  of  a  similar  order  three  dajs 
previously  to  the  one  charged  in  the  indiotment.(t)  But  where  the  order  or  request 
was  for  twelve  quarts  of  ale  purporting  to  be  issued  by  a  sub-contractor  oc  a  rail- 
way in  favor  of  the  prisoners,  who  were  working  on  the  line,  and  it  was  proposed 
to  give  in  evidence  a  similar  order  uttered  the  day  before ;  Piatt,  B.,  refused  to 
admit  the  evidence,  observing  that  there  was  a  wide  distinction  between  this  case 
and  that  of  forged  notes  and  ooin.Q')  Where,  however,  the  prisoner  was  indicted 
for  uttering  a  forged  acquittance  for  money,  and  it  appeared  that  the  prosecutor  had 
employed  the  prisoner  to  drive  cattle  for  him,  and  had  paid  him  the  expenses,  the 
prisoner  producing  vouchers  for  the  paymenta,  and  the  prisoner  produced  the 
acquittance  in  question  for  hay  for  some  cattle  at  the  Swan  Inn,  at  North  Kilworth, 
where  in  fact  he  had  never  been ;  and  the  uttering  of  another  similar  forged  acquit- 
tance two  months  previously  for  money  alleged  to  have  been  paid  at  the  Chandoe 
Arms,  at  Knighton,  was  proposed  to  be  proved ;  it  was  urged  that  the  case  was  dif- 
ferent from  the  uttering  of  notes  and  coin,  and  the  preceding  case  was  cited ;  and 
that  the  two  utterings  were  in  no  way  connected ;  and  that  the  interval  of  two 
months  had  occurred  between  them :  but  Rolfe,  B.,  was  clearly  of  opinion  that  the 
evidence  was  admissible ;  and  having  consulted  Piatt,  B.,  Rolfe,  B.,  added,  "  I  find 
that  my  brother  Piatt's  opinion  is  still  the  same  as  expressed  at  Stafford.  I  shall 
therefore  receive  the  evidence,  but  reserve  the  question  for  the  judges.  I  yield  to 
the  authority,  and  not  to  the  reasoning.  My  opinion  is  that  the  evidence  is  reoetv- 
BbW(k)  As  to  the  distance  of  time,  Rolfe,  B.,  said,  "  Even  in  the  case  of  an 
interval  of  twenty  years  between  the  utterings,  the  evidence  would  be  receivable  in 
principle ;  but  I  should  in  that  case  direct  the  jury  to  pay  no  attention  to  it."(/) 

So  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill  for  £40,  and 
it  was  proposed  to  prove  guilty  knowledge  by  showing  that  the  prisoner  had,  at  dif- 
ferent times,  uttered  other  forged  bills  drawn  on  different  persona ;  it  was  objected 
that  the  uttering  of  a  forged  bill  on  one  person  was  not  admissible  on  a  charge  of 
uttering  a  forged  bill  on  another ;  and  that  the  uttering  of  any  other  forged  bills 
must  be  of  recent  occurrence.  Williams,  J.,  was  clearly  of  opinion  that  he  was 
bound  to  receive  the  evidence.  Bayley,  J.,  in  the  fouith  edition  of  his  book  on 
Bills  of  Exchange,  expressed  great  doubts  whether  the  uttering  of  other  forged 
bills,  drawn  on  different  persons,  could  be  given  in  evidence  in  proof  of  guilty 
^8401  ^'^o^l^S®;  ^^^  these  doubts  had  since  been  *put  at  rest  by  authority. 
-^  Upon  the  question  of  time  more  doubt  existed.  The  evidence  must  not  be 
illusory ;  but  the  judge  reposes  confidence  in  counsel  that  they  will  not  give  in  evi- 
dence what  has  no  tendency  to  prove  guilty  knowledge,  but  only  to  prejudice  the 
prisoner,  (m) 

In  Beg,  v.  Oddy(n)  Lord  Campbell,  G.  J.,  said,  "  The  cases  of  uttering  with  a 
guilty  knowledge  certainly  go  very  far ;"  but  that  case  has  not  altered  the  practice 
of  giving  other  utterings  in  evidence  for  the  purpose  of  proving  guilty  knowledge 
in  cases  of  uttering  forged  instruments. (o)  Where,  therefore,  the  prisoner  was  in- 
dicted for  uttering  a  forged  £5  note  of  the  Yorkshire  Banking  Company,  Cress- 
well,  J.,  held  that  evidence  might  be  given  of  two  other  cases  of  uttering  by  the 

(A)  Kirkwood's  case,  1  Lew.  103,  Littledale,  J.  See  also  Martin's  case,  1  Lew.  104,  where 
the  same  point  was  ruled  by  the  same  learned  judge,  but  it  is  not  stated  of  what  bank  the 
notes  were. 

(i)  Reg.  t>.  Edwards,  3  Cox  0.  C.  89  (6).  (j)  Reg.  v.  Jackson,  3  Cox  C.  C.  89  (a). 

(k)  Reg.  V.  Phillips,  3  Cox  C.  C.  88.  The  counsel  for  the  crown,  however,  did  not  gire 
the  evidence. 

(l)  Ibid. 

(m)  Reg.  9.  Salt,  3  F.  &  F.  834.  Not  a  single  date  is  given  of  any  bill  in  this  report 
See  Roupell  v.  Haws,  3  F.  ft  F.  784,  where  sundry  forged  deeds  and  wills  were  admitted 
in  evidence.  As  to  the  length  of  time;  see  per  Lord  EUenborough,  C.  J.,  in  Rex  p.  Wylie, 
ante,  p.  837,  and  Rex  v.  Ball,  ante,  p.  838. 

{n\  2  Den.  C.  C.  R.  264,  anU,  p.  670. 

(o)  Reg.  V,  Green,  3  0.  &  K.  209,  per  Cresswell,  J. 
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prisoDer  the  same  ereiiuig  of  forged  £5  notes  of  the  Yorkshire  Banking  Com- 
pany.(p) 

So  on  an  indictment  for  engraving  and  uttering  notes  of  a  foreign  prince,  evi- 
dence of  a  recent  engraving  or  uttering  notes  of  another  foreign  prince  is  admissi- 
ble to  prove  guilty  knowledge.  The  prisoner  was  indicted  for  forging  and  uttering 
a  Polish  note.  In  support  of  the  scienter  as  to  this  note,  the  prosecutor  gave  in 
evidence  what  took  place  at  a  meeting  on  the  24th  August,  1835,  between  the  pri- 
soner Balls,  Harris,  and  a  person  called  Turner,  at  which  Balls  agreed  with  Flaum 
to  make  him  one  thousand  Austrian  notes  for  fifty  florins  each,  at  the  price  of 
three  shillings  for  each  note :  £30  was  paid  by  Flaum  to  Balls  in  advance,  and  the 
£30  was  to  be  reckoned  in  account.  Harris  told  Flaum  that  the  notes  should  be 
ready  in  six  weeks ;  Flaum  was  to  have  security  for  the  money,  and  a  bill  of  ex- 
change was  drawn  by  Balls  upon  Turner,  which  Turner  accepted,  and  Balls  signed 
and  indorsed  the  bill,  and  Harris  also  indorsed  it ;  this  evidence  was  objected  to  by 
the  counsel  for  the  prisoner,  as  it  was  a  transaction  relative  to  Austrian  notes, 
which  were  of  quite  a  different  description  from  Polish  notes,  and  besides  which  no 
Austrian  notes  were  in  &ct  made,  and  the  transaction  took  place  a  week  before 
the  lat  September.  The  learned  judge  admitted  the  evidence.  The  prosecutor 
had  begun  his  case  by  proving  that  in  September,  1834,  the  prisoner  had  brought 
to  an  engraver  a  front  plate  already  engraved,  and  a  back  plate ;  the  back  plate  was 
not  found  to  answer,  and  the  engraver  got  another  back  plate,  which  the  prisoner 
directed  the  engraver  to  engrave ;  the  prisoner,  who  as  well  as  the  engraver  was 
Ignorant  of  the  Polish  language,  said  it  was  for  a  mining  ticket;  the  engraver  com- 
pleted the  back  plate,  *and  took  off  500  impressions  from  the  front  plate,  r^oA-i 
and  500  impressions  from  the  back  plate,  and  for  which  Balls  paid  him ;  *- 
and  the  engraver  stated  that  the  plates  had  been  a  great  deal  used  since  the  engraver 
used  them.  This  evidence  was  objected  to,  but  the  learned  judge  admitted  it,  as 
there  were  counts  in  the  indictment  for  forging  the  note  as  well  as  for  uttering ;  and 
the  learned  judge  did  not  then  know  whether  the  note  in  the  indictment  might  or 
might  not  turn  out  to  be  taken  from  those  plates ;  at  the  close  of  the  case,  however, 
it  appeared  that  these  plates  were  calculated  to  make  impressions  of  Polish  cash 
notes,  and  that  they  could  not  have  produced  the  note  in  the  indictment.  That  put 
an  end  to  the  counts  for  forging  the  notes,  and  the  learned  judge  thought  there 
might  be  a  question,  as  the  note  was  not  taken  from  these  plates,  whether  the  evi- 
dence ought  to  have  been  retained  as  admissible,  so  as  to  submit  it  to  the  jury  in 
support  of  the  scienter  on  the  remaining  counts.  The  prisoner  was  found  guilty, 
and,  upon  a  case  reserved,  the  judges  determined  that  the  evidence  was  admissiblo, 
and  the  conviction  was  affirmed. (g) 

In  one  case(r)  where  the  prisoners  were  indicted  for  uttering  forged  notes  of  the 
Edinburgh  Bank,  it  was  doubted  whether  the  uttering  forged  not^  of  the  Paisley 
Bank,  which  formed  the  subject  matter  of  another  indictment,  was  admissible.  In 
another  case  it  was  held,  that  on  an  indictment  for  uttering  a  forged  one  pound 
Bank  of  England  note,  the  uttering  another  forged  one  pound  note,  the  subject  of 
another  indictment,  could  not  be  given  in  evidenoe.(8)  But  in  a  subsequent  case 
where  the  prisoner  was  indicted  for  uttering  a  forged  £5  note  of  the  Bank  of  Ire- 
land, and  two  forged  notes  of  the  bank  of  Messrs.  Ball  and  Co.,  bankers,  Dublin, 
were  tendered  in  evidence,  and  it  was  objected  that  these  notes  being  the  subject 

(p)  Ibid.  In  Reg.  v.  Oddj,  suproj  Lord  Oampbell,  0.  J.,  observed,  "The  cases  of  utter- 
ing with  a  guiltj  knowledge  certainly  go  very  far,  and  I  should  be  very  unwilling  to  apply 
their  principle  generally  to  the  criminal  law.  One  ground  upon  which  the  evidence  has 
been  held  admissible  there  may  be  that  the  prisoner  might  be  supposed  irom  previous 
utterings  of  forged  notes,  &c.,  to  have  acquired  a  knowledge  of  what  is  a  forged  document 
and  what  is  not;"  and  Alderson,  B.,  added,  '<  One  reason  why  such  evidence  has  been  held 
admissible  in  charges  of  uttering,  may  be  that  one  act  of  uttering  a  forged  note  or  bill 
may  be  said  to  be  similar  to  another  act  of  uttering  another  forged  note  or  bill ;  and  so  it 
is  clear  that  the  act  received  in  evidence  is  of  the  same  nature  as  that  which  It  is  admitted 
to  explain.'' 

(q)  Rez  V.  Balls,  R.  k  M.  0.  C.  R.  470 ;  8.  o.,  7  0.  &  P.  426,  429  (32  E.  G.  L.  R.). 

{rj  Hodgson,  case,  1  Lew.  103,  HuUock,  B.,  1827. 

(«)  Rez  V.  Smith,  2  G.  &  P.  633  (12  E.  0.  L.  R.),  Yaughan,  B.,  1827. 
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matter  of  another  iDdictmeat,  were  iDadmissible ;  Littiedale,  J.,  without  hesitation, 
overruled  the  objectioD.(£)  And  in  another  case  the  same  learned  judge  held  that 
£3rged  notes,  the  subject  of  other  indictments,  were  admissible,  although  the  names 
of  the  witnesses  who  were  called  to  prove  them  forged,  and  to  connect  the  prisoners 
with  them,  were  not  upon  the  back  of  tbe  bill.(u)  So  on  an  indictment  for  utteriog 
a  forged  Bank  of  England  note,  Alderson,  B.,  admitted  another  forged  Bank  of 
England  note  in  evidence,  although  the  subject  of  another  indictment. (v)  And  in 
a  later  case  Lord  Denman,  C.  J.,  said,  that  *'he  could  not  conceive  how  the  rele- 
vancy of  the  fact  to  the  charge  could  be  afiected  by  its  being  the  subject  of  another 
charge ;"  and  offered  to  admit  the  evidence.(to)    • 

But  if  the  possession  of  oUier  forged  instruments  is  offered  in  evidence  to  prove  & 
guilty  knowledge,  there  must  be  regular  evidence  that  such  instruments  are  forged, 
and  proof  that  the  prisoner  returned  the  money  on  any  such  instrument  and  received 
the  instrument  back  again,  is  not  sufficient  without  producing  the  instrument,  or 
duly  accounting  for  its  non-production. (a;) 

hcoao-^  *The  prisoner  was  indicted  for  forging  and  uttering  a  receipt.  The  prose- 
-^  cutor  had  been  in  the  habit  of  writing  his  name  on  receipt  stamps  as  acquit- 
tances, and  attaching  these  receipt  stamps  so  signed  to  acknowledgments  of  having 
received  various  sums  from  the  prisoner.  In  accounting  with  the  prosecutor,  the 
prisoner  produced  an  acknowledgment  of  having  received  iC50,  to  which  one  of  these 
receipt  stamps  was  attached  bearing  the  signature  of  the  prosecutor.  The  prosecutor 
having  no  account  of  having  received  this  sum,  refused  at  first  to  admit  its  receipt, 
but  ultimately,  through  an  arbitrator,  agreed  to  admit  the  payment  to  him  of  this 
sum  by  the  prisoner  on  the  receipt  being  given  up.  This  was  acceded  to,  and  the 
receipt  given  up.  It  was  then  found  that  the  receipt  bore  date  before  the  particular 
receipt  used  had  been  .issued  by  the  stamp  office,  and  it  was  then  ascertained  that 
the  adhesive  stamp  had  been  removed  from  another  receipt,  and  attached  to  the 
receipt  in  question,  which  constituted  the  alleged  forgery.  It  was  proposed  to  giTe 
in  evidence  other  receipts  alleged  to  be  similar  forged  receipts  by  the  prisoner,  but 
not  proved  to  be  so,  the  prosecutor  merely  stating  that  he  had  never  rec^ved  the 
money  for  which  the  receipts  purported  to  be  aoquittanoee,  as  evidence  of  guilty 
knowledge  in  support  of  the  charge  of  uttering.  It  was  objected  that  in  the  absence 
of  proof  that  these  were  forgeries  they  were  inadmissiblOi  And  it  was  held  that  the 
whole  evidence  must  be  confined  to  the  document  mentioned  in  the  indictment,  with- 
out at  all  trenching  upon  the  rule  as  to  uttering  in  other  cases.Cy) 

Upon  an  indictment  for  uttering  a  £5  note,  it  appeared  that  on  a  former  occasion 
the  prisoner  had  paid  away  a  £1  note,  that  the  woman  to  whom  he  paid  it,  on  find- 
ing it  to  be  bad,  sent  word  of  it  to  the  barracks,  whereupon  the  prisoner,  accom- 
panied by  one  of  the  seijeants  of  the  regiment,  came  to  the  woman's  house  to  ask 
for  the  note,  and  to  give  good  money  in  exchange  for  it  They  found,  however, 
that  the  woman  had  given  the  note  to  the  constable,  whom  they  immediately  sent 
for ;  the  constable,  however,  did  not  come  to  them,  and  the  Serjeant  and  the  prisoner 
were  obliged  to  return  to  the  barracks  without  seeing  him.  Bat  before  they  went 
away,  they  lefi  two  half  sovereigns  to  make  good  the  debt.  Soon  afler  they  were 
gone,  the  constable  came  in,  and  finding  that  the  woman  was  satisfied  as  to  her 
money,  he  put  the  note  into  the  fire.  When  the  facts  relating  to  the  uttering  the 
£5  note  had  been  gone  through,  the  counsel  for  the  proseeutAon  was  ab^fUtto  prove 
these  facts  respecting  the  £1  note.  But  Bayley,  J.,  interposed^  and  expressed  a 
strong  doubt  whether  they  were  admissible,  no  evidence  having  been  given  of  the 
note  being  a  forged  note,  and  the  note  itself  not  being  produced :  he,  however,  con- 
sented to  receive  the  evidence,  stating  that,  if  the  prisoner  should  be  convicted,  he 
would  reserve  the  point  for  the  opinion  of  the  judges. (2;) 

(t)  Kirkwood's  case,  1  Lew.  103,  1830.  (»)  Martin's  case,  1  Lew.  104,  Littledale,  J. 

{v)  Reg.  V.  Josiah  Aston,  Worcester  Spr.  Ass.  183S  MS.  C.  S.  Q. 
{ip)  Reg.  t;.  Lewis,  Arch.  Or.  P.  366,  8th  edit. 
(x)  Rex  V.  Millard,  R.  A  E.  245. 

it/)  Keg.  V.  Moore,  1  F.  ft  F.  73.     Byles,  J.,  after  coasultiDg  Martia,  B. 
(z)  Phillips'  case,  1  Lew.  105.    The  result  of  the  case  is  not  stated,  but  it  is  said  that 
the  learned  judge  subsequeotlj  expressed  the  folio  wing  opinion :  <*  That  the  prosecutor 
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exchange,  that  evidence  of  what  the  prisoner  said  respecting  other  bills  of 
exchange  which  are  not  in  evidence,  is  not  admissible. (a)  And  although  a  letter 
written  by  the  prisoner  to  a  third  person,  stating  that  that  person's  name  is  on 
another  bill,  and  desiring  him  not  to  saj  that  that-bill  lA  a  forgery,  is  receivable  in 
evidence,  yet  the  jury  ought  not  to  consider  it  as  evidence  that  the  other  bill  is 
forged,  unless  such  bill  is  produced,  and  the  forgery  of  it  proved  in  the  regular  way. 
Upon  an  indictment  for  forging  and  uttering  an  acceptance  of  W.  ProRser  to  a  bUl 
of  exchange,  a  letter  written  by  the  prisoner  to  one  Lawrence,  in  which  he  stated 
that  a  £20  bill  was  the  last  one  of  Prosser's  with  Lawrence's  name  upon  it,  and 
requested  Lawrence  on  no  account  to  say  it  was  a  forged  bill,  and  to  be  careful  of 
speaking  to  Prosser,  was  tendered  in  evidence,  and  objected  to,  as  it  related  to 
another  bill,  and,  at  all  events,  that  the  bill  to  which  it  referred  ought  to  be  put  in; 
Coleridge,  J.,  held  the  letter  receivable,  and  in  summing  up  said,  ^'  With  respect  to 
the  letter  that  has  been  read,  I  think  that  you  ought  not  to  take  it  as  proof  that  the 
bill  mentioned  in  it  is  forged.  Bills  which  are  not  the  subject  of  indictment,  are 
often  given  in  evidence  to  show  guilty  knowledge,  but  there  is  in  such  cases  strict 
proof  that  those  bills  are  forged.  No  such  evidence  is  given  here,  nor  is  the  bill 
even  produced.  It  therefore  maybe, that  the  bill  alluded  to  in  the  letter  is  in  some 
respects  irregular,  but  still  it  may  not  be  a  forgery/ '(&) 

Sullivan  was  indicted  for  uttering  a  forged  order  upon  Messrs.  Ooutts,  and  Pearoe 
as  an  accessory  before  the  &ct  for  having  incited  Sullivan  so  to  do.  Several  other 
orders  of  the  same  character  had  previously  been  presented  to,  and  paid  by,  Messrs. 
Coutts.  They  and  the  one  mentioned  in  the  indictment  were  in  Pearce's  hand- 
writing, but  there  was  no  evidence  to  show  by  whom  they  were  uttered.  It  was 
objected  that  these  other  orders  were  not  admissible  against^  Sullivan ;  for  she  was 
in  no  way  connected  with  them ;  and  they  were  not  evidence  against  Pearce,  who 
was  not  charffed  with  uttering ;  and  the  evid^ice  was  rejeoted.(c) 

The  punishment  of  forgery  at  common  law  is,  as  for  a  misdemeanor,  by  fine,  im- 
prisonment, and  such  other  corporal  punishment  as  the  court,  in  their  discretion,  shall 
awaTd.(c^)  The  punishments  ordained  for  the  offence  by  the  statute  law  will  be  men- 
tioned, with  the  other  enactments  of  the  different  statutes,  in  the  succeeding  chapt-ers. 

'^'A  consequence  of  the  judgment  for  forgery  was  an  incapacity  to  be  a  rn^oAA 
witness  until  restored  to  competency  by  the  king's  pardon.(e)  ^ 

And  the  12  Geo.  1,  c.  29,  provides  that,  in  case  persons  convicted  of  forgeiiy  shall 
afterwards  practice  as  attorneys,  solicitors,  or  law  agents,  the  court  where  the  suit 
or  action  is  brought  shall,  on  complaint,  examine  the  matter  in  a  summary  way,  in 
open  court,  and  cause  the  offender  to  be  transported  for  seven  years. 

The  principal  statutes  relating  to  the  crime  of  forgery  having  been  consolidated  by 

coTiId  not  give  in  evidence  anything  that  was  said  by  the  prisoner  at  a  time  cdllateral  to 
a  former  uttering,  in  order  to  show  that  what  he  said  at  the  time  of  such  former  uttering 
was  false,  because  the  prisoner  could  not  be  prepared  to  answer  or  explain  evidence  of 
that  description.  That  the  prisoner  is  called  npon  to  answer  all  the  circumstances  of  a 
case  under  consideration,  but  not  the  circumstances  of  a  case  which  is  not  under  con- 
sideration ;  that  the  prosecutor  is  at  liberty  to  show  other  cases  of  the  prisoner  having 
uttered  forged  notes,  and  likewise  his  conduct  at  the  time  of  uttering  them.  But  that 
what  he  said  or  did  at  another  time  collateral  to  such  other  utterings,  could  not  be  given 
in  evidence,  as  it  was  impossible  that  the  prisoner  could  be  prepared  to  combat  it." 

(«)  Reg.  V.  Cooke,  8  C.  A  P.  586  (34  E.  C.  L.  R.).  PaUeson,  J.  But  where  on  an  indict- 
ment for  forging  and  uttering  a  bank  note  evidence  of  statements  made  by  the  prisoner , 
as  to  other  bank  notes,  supposed  to  have  been  the  subject  of  a  guilty  uttering  by  him,  was 
tendered,  and  this  case  was  cited,  Crompton,  J.,  said,  '^  I  confess  that  I  entertain  doubts 
upon  the  subject;  but  1  think  you  had  better  not  offer  the  evidence  in  question.  I  do  not, 
see  the  force  of  the  reasoning  upon  which  Cooke's  case  was  decided;  but  I  am  not  at 
present  prepared  to  overrule  it :"  Reg.  v.  Brown,  2  F.  &  F.  559. 

(6)  Rex  0.  Forbes,  7  C.  &  P.  224  (32  B.  C.  L.  R.).     See  this  case,  arUe,  p.  744. 

{e)  Reg.  V.  Sullivan,  2  Cox  C.  C.  80.     Pollock,  O.  B.,  after  consulting  Brie,  J. 

(d)  1  Hawk.  P.  C.  c.  70,  s.  1 ;  4  Blac.  Com.  247;  Bae.  Ab.  Forgvry ;  2  East  P.  C.  c.  19, 
B.  69,  p.  1003.  The  corporal  punishpient  of  the.  pillory  cannot  now  be  inflicted  for  this 
offence:  56  Geo.  3,  c.  138;  1  Vict.  c.  23. 

(e)  Co.  Litt.  6  6 ;  1  Hawk.  P.  C.  c.  46,  s.  101 ;  Com.  Dig.  Testmoign,  A.  3.  But  see  now 
the  9  Geo.  4,  c.  32,  s.  3,  in  the  Chapter  on  Evidence.    C.  S.  G. 
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the  24  &  25  Vict.,  c.  98,  whioh  contains  general  provisions  appUeable  to  all  the  offences 
affected  hj  that  Act,  it  is  thought  expedient  to  introdaee  those  prorisioDS  in  this  pUce^ 
in  order  that  they  may  be  more  readily  referred  to  in  the  snbeeqnent  ohapteis. 

By  the  24  &  25  Vict.  c.  98,  s.  40,  ^*  where  the  forging  or  altering  any  writing  or 
matter  whatsoever,  or  the  offining, '  uttering,  disposing  o^  or  putting  off  any  writing 
or  matter  whatsoever,  knowing  the  same  to  be  forged  or  altered,  is  in  this  Act 
expressed  to  be  an  offence,  if  any  person  shall,  in  England  or  Ireland,  forge  or  alter, 
or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any 
such  writing  or  matter  in  whatsoever  place  or  country  out  of  England  and  Irdand, 
whether  under  the  dominion  of  Her  Majesty  or  not,  such  writing  or  matter  ma? 
purport  to  be  made  or  may  have  been  made,  and  in  whatever  language  the  same  or 
any  part  thereof  may  be  expressed,  every  such  person,  and  every  person  aiding, 
abetting,  or  counselling  such  person,  shall  be  deemed  to  be  an  offender  within  the 
meaning  of  this  Act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if  the 
writing  or  matter  had  purported  to  be  made  or  had  been  made  in  England  or  Ireland ; 
and  if  any  person  shall  in  England  or  Ireland  forge  or  alter,  or  offer,  utter,  dkpoee 
of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or  any 
promissory  note  for  the  payment  of  money,  or  any  indorsement  on  or  assignment  of 
any  bill  of  exchange  or  promissory  note  for  the  payment  of  money,  or  any  aeoeptance 
of  any  btUf  of  exchange,  or  any  undertaking,  warrant,  order,  OMtharity  or  request  for 
the  payment  of  money,  or  for  the  delivertf  or  tranrfer  of  amy  goods  or  wecurii^^  or 
any  deed,  bond,  or  writing  obligatory  for  the  payment  of  money  (whether  such  deed, 
bond,  or  writing  obligatory  shall  be  made  only  for  the  payment  of  money,  or  for  the 
payment  of  money  together  with  some  other  purpose),  or  any  indorsenieni  on  or 
assignment  of  any  such  wndertahing^  tcarrant,  order,  anthortty,  request,  deed,  hand, 
or  writing  dhgcUory,  in  whatsoever  place  or  country  out  of  England  and  Ireland, 
whether  under  the  dominion  of  Her  Majesty  or  not,  the  money  payable  or  secured 
by  such  bill,  note,  undertaking,  warrant,  order,  authorttyj  request,  deed,  bond,  or 
writing  obligatory  may  be  or  may  purport  to  be  payable,  and  m  whatever  language 
the  same  respectively  or  any  part  thereof  may  be  expressed,  and  whether  spuoh  bill, 
note,  undertaking,  warrant,  order,  authority  or  request  be  or  be  not  under  seal,  every 
such  person,  and  every  person  aiding,  abetting,  or  counseling  such  person,  shall  be 
deemed  to  be  an  offender  within  the  meaning  of  this  Act,  and  shall  be  punishable 
,i(Q4g-|  thereby  in  the  same  manner  as  if  the  money  had  *been  payable,  or  had 
^  purported  to  be  payable,  in  England  or  Ireland.' '(/) 

Sec.  41.  "  If  any  person  shall  commit  any  offence  against  this  Act,  or  shall  com- 
mit any  offence  of  forging  or  altering  any  matter  whatsoever,  or  of  offering,  utter- 
ing, disposing  of,  or  puttine  off  any  matter  whatsoever,  knowing  the  same  to  be 
forged  or  altered,  whether  the  offence  in  any  such  case  shall  be  indictable  at  com- 
mon law,  or  by  virtue  of  anv  Act  passed  or  to  be  passed,  every  such  offender  may 
be  dealt  with,  indicted,  tried,  and  punished,  in  any  county  or  place  in  which  he 
shall  be  apprehended  or  be  in  custody  in  the  same  manner  in  all  respects  as  if  hia 
offence  had  been  actually  committed  in  that  county  or  place ;  and  every  accessory 
before  or  after  the  &ct  to  any  such  offence,  if  the  same  be  a  felony,  and  every  per- 
son aiding,  abetting,  or  counselling  the  commission  of  any  such  offence,  if  the  same 
be  a  misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  punished,  in  any  county 
or  place  in  which  he  shall  he  apprehended  or  be  in  custody,  in  the  same  manner  in 
all  respects  as  if  his  offence,  and  the  offence  of  his  principal,  had  been  actually 
committed  in  such  county  or  plaoe."(^) 

(/)  This  clanse  is  taken  from  the  1  Will.  4,  c.  66,  s.  30,  and  extended  to  Ireland.  The 
words  in  italics  are  introduced  to  malte  this  clause  correspond  with  the  other  parts  of  the 
Act.  It  was  held  in  Ireland  that  forging  an  indorsement  in  Ireland  on  a  bill  drawn  in 
America  on  a  person  in  Ireland,  and  payable  in  Ireland,  was  within  the  Irish  Act,  39  Geo. 
3,  c.  63 :  Reg.  v.  Roberts,  7  Cox  C.  G.  422. 

(g)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  24,  and  extended  to  Ireland. 

The  former  clause  provided  that  the  oflTence  might  <*  be  laid  and  charged  to  have  been 
committed  "  In  any  county  or  place  where  the  offender  was  apprehended  or  in  custody. 
This  provision  was  rendered  useless  by  the  14  &  15  Vict.  c.  100,  s.  23;  which  renders  it 
unnecessary  to  state  any  venue  in  the  body  of  any  indictment  which  does  not  relate  to  a 
local  offence. 
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See.  44.  "  It  shall  be  sufficient,  in  any  indictment  for  forging,  altering^  uttering, 
offering,  disposing  of,  or  putting  off  any  instrument  whatsoever,  where  it  shall  he 
necessary  to  aUege  an  intent  to  defraud^  to  allege  that  the  party  accused  did  not  act 
with  intent  to  defraud,  without  alleging  an  intent  to  defraud  any  particular  person; 
and  on  the  trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an  intent  to 
defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party 
aocnsed  did  the  act  charged  with  an  intent  to  defraud.'^^) 

Sec.  45.  '^  Where  the  having  any  matter  in  the  custody  or  possession  of  any  per- 
son is  in  this  Act  expressed  to  be  an  offence,  if  any  person  shall  have  any  such 
matter  in  his  personal  custody  or  possession,  or  shall  knowingly  and  wil/uUy  have 
any  such  nuUter  in  the  actwd  custody  or  possession  of  any  other  person^  or  shall 
knowingly  and  wilfully  have  any  such  matter  in  any  dwelling-house  or  other  build- 
ing, lodging,  apartment,  field,  or  other  place,  open  or  inclosed,  whether  belonging  to 
or  occupied  by  himself  or  not,  and  ''whether  such  matter  shall  be  so  had  for  ri^oAa 
his  own  use  or  for  the  use  or  benefit  of  another,  every  such  person  shall  be  ^ 
deemed  and  taken  to  have  such  matter  in  his  custody  or  possession  within  the 
meaning  of  this  Act"(i) 

Sec.  46.  '^  If  it  shall  be  made  to  appear,  by  information  on  oath  or  affirmation 
before  a  justice  of  the  peace^  that  there  is  reasonable  cause  to  believe  that  any  per- 
son has  in  his  custody  or  possession,  without  lawful  authority  or  excuse,  any  note  or 
bill  of  the  governor  and  company  of  the  Bank  of  England  or  Ireland,  or  of  any 
body  corporate,  company,  or  person  carrying  on  the  business  of  ha/nkers,  or  any 
frame,  mould,  or  implement  for  making  paper  in  imitation  of  the  paper  used  for 
such  notes  or  bills,  or  any  such  paper,  or  any  plate,  wood,  stone,  or  other  material 
having  thereon  any  words,  forms,  devices,  or  characters  capable  of  producing  or  in- 
tended to  produce  the  impression  of  any  such  note  or  bill,  or  any  part  thereof,  or 
any  tool,  implement,  or  material  used  or  employed  or  intended  to  be  used  or  employed 
in  or  about  any  of  the  operations  a&erosaid,  or  any  forged  security,  document,  or 
instrument  whatsoever,  or  any  machinery,  frame,  mould,  pkUe,  die,  seal,  paper,  or 
other  mcUter  or  tking  used  or  employed  or  intended  to  be  used  or  employed  in  the 
forgery  of  any  security,  document,  or  instrument  whatsoever,  such  justice  may,  if 
he  think  fit^  grant  a  warrant  to  search  for  the  same ;  and  if  the  same  shall  be  found 
upon  such  search,  it  shall  be  lawftd  to  seisse  and  cany  the  same  before  some  justice 
of  the  county  or  place,  to  be  by  him  disposed  of  according  to  law ',  and  all  such 
matters  and  things  so  seized  as  aforesaid  shall  by  order  of  the  court  where  any  such 
offender  shall  be  tried,  or  in  case  there  shall  be  no  such  trial  then  by  order  of  sdhie 
justice  of  the  peace,  be  defaced  and  destroyed  or  otherwise  disposed  of  as  such 
court  or  justice  shall  direct/'(y) 

• 

The  former  claose  made  the  aecesaeries,  aiders,  and  abettors  triable  in  any  place  where 
the  priacipal  was  triable ;  but  cases  of  forgery  might  occnr  where  the  principal  had  not 
been  apprehended,  and  where  no  proof  could  be  given  of  any  place  where  he  would  be 
triable,  and  therefore  the  latter  part  of  the  clause  was  assimilated  to  the  former  part  by 
substituting  the  words  **  in  which  he  shall  be  apprehended  or  be  in  custody."  As  to  the 
proceedings  against  accessories  in  general,  see  vol.  1,  p.  67,  et  »tq, 

(A)  This  clause  is  taken  from  the  14  A  15  Vict.  c.  100,  s.  8. 

The  passage  in  italics  was  inserted  to  prevent  its  being  supposed  that  this  clause  made 
it  necessary  to  allege  an  intent  to  defraud  in  cases  where  the  clause  creating  the  offence 
did  not  make  such  an  intent  an  ingredient  in  the  offence. 

(t)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  28,  and  extended  to  Ireland. 

As  to  the  clause  in  italics,  see  ante,  vol.  1,  p.  96. 

(J)  This  claujie  is  new  in  England ;  but  by  the  38  Geo.  3,  c.  63,  s.  6  (I.),  and  39  Geo.  3, 
c.  63,  8. 6  {I.),  power  was  given  in  Ireland  to  search  for  forged  bills  and  notes  of  the  banks 
of  England  and  Ireland,  and  for  frames,  moulds,  Ac,  for  making  such  bills  or  notes.  This 
clause  is  partly  framed  on  these  enactments,  and  partly  on  the  similar  clauses  in  the  Coin 
Act,  2  Will.  4,  c.  34,  s.  14,  with  great  additions. 

Wherever  information  on  oath  is  made  before  a  justice  that  there  is  reasonable  cause 
to  believe  that  any  person  has  tn  his  custody  or  possession  without  lawful  authority  or 
excuse  any  of  the  things  mentioned  in  the  clause,  the  justice  may  issue  a  search  warrant 
under  which  it  may  be  seized  and  secured  to  be  used  as  evidence  or  otherwise  dealt  with 
according  to  law. 

The  cases  embraced  by  this  clause  are: — 1.  Where  any  person  has  in  his  possession, 
without  lawful  authority  or  excuse,  any  note  or  bill  of  the  Bank  of  England  or  Ireland,  or 
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*R471  *3^-  ^'  ^^  Whosoever  shall,  after  the  oomuenoement  of  this  Act,  he  eon- 
^  victed  of  any  offence  which  shall  hare  been  subfeoted  by  any  Act  or  Acts  to 
the  same  pains  and  penalties  as  are  imposed  by  the  Act  passed  in  the  fifth  year  of 
the  reign  of  Queen  Elisabeth,  indtoled  '  An  Aet  against  Forgers  of  False  Deeds 
and  Writings/  for  any  of  the  offences  first  enumerated  in  the  said  Act,  shall  be 
guilty  of  felony,  and  shall,  in  lien  of  such  pains  and  penalties,  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  ezoeediog 
fourteen  years  and  not  less  tiian  five(j^')  years, — or  to  be  imprisoned  fbr  any  tarm 
not  exoeediog  two  years,  with  <m*  without  hard  labor,  and  with  or  without  solitary 
confinement/ Y^) 

Sec.  48.  '^  Where  by  any  Act  now  in  force  aay  peraon  falsely  making,  foiging, 
counterfeiting,  erasing,  or  altering  any  matter  whatsoever,  or  uttering,  publishing, 
offering,  disposing  of,  putting  away,  or  making  use  of  any  matter  whatsoever, 
knowing  the  same  to  have  been  falsely  made,  forced,  oounterfeited,  erased,  or  altered, 
or  any  person  demanding  or  endeavoring  to  receive  or  have  anything  or  to  do  or 
cause  to  be  done  any  act,  upon  or  by  virtue  of  any  matter  whataoever,  knowing  such 
matter  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  would, 
according  to  the  provisions  contained  in  any  such  Act,  be  guil^  of  felony,  and 
would,  before  the  passing  of  the  Act  of  the  first  year  of  King  William  the  Fourth, 
chapter  sixty-eix,  have  been  liable  to  suffisr  death  as  a  &lon ;  or  where  by  any  Act 

of  anj  other  bank.  Tbis  provision  is  intended  to  reach  anj  case  where  any  bills  or  notes 
of  anj  of  these  banks  may  have  been  UDlawnilly  taken  away  before  they  were  regulariy 
issued.  It  is  true  that  in  sach  a  case  the  bills  or  notes  are  not  forged,  but  they  have  been 
unlawfully  taken  out  of  the  bank,  and  ought  not  to  be  circulated,  and  the  case  is  at  least 
as  strong  as  that  of  coining  tools  conveyed  out  of  any  of  Her  Majesty's  mints  without 
lawful  authority  or  excuse,  which  may  be  seized  under  a  search  warrant.  See  the  Coin 
Act,  88.  25,  27,  anU^  vol.  1,  pp.  105,  113. 

2.  Where  any  person  has  in  his  possessioD,  without  lawful  authority  or  excuse,  any 
frame,  &c.,  for  making  paper  in  imitation  of  any  of  the  paper  used  for  such  notes  or  bills, 
—or  any  such  paper,  or  any  plate,  wood,  Ac,  haviag  thereon  any  words,  devices,  Ac, 
capable  of  producing  the  impression  of  any  such  note  or  bill, — or  any  tool,  &c.,  used  about 
any  of  those  operations. 

3.  Where  any  person  has  In  bis  possession,  without  lawfbl  authority  or  excuse,  any 
forged  security,  document,  or  instrument  whatsoever.  This  is  a  new  provision  and  a  rery 
important  amendment  of  the  law ;  for  it  will  tend  to  facilitate  prosecntioBS  for  forgery  ia 
many  cases.  Hitherto  it  has  frequently  happened  that  forgers  have  escaped  with  impu- 
nity for  want  of  such  a  power  as  is  here  conferred.  This  clause  includes  every  forged 
instrument  whatsoever,  and  it  authorizes  the  search  for  such  an  instrument  in  every  case 
at  the  instance  of  the  Ciown  or  a  private  prosecutor.  It  is  clear  that  a  search  may  be 
made  under  it  wherever  there  Is  reasonable  cause  to  b€li«ve  that  the  instrumeot  is  in  the 
possession  of  the  forger,  for  he  can  have  no  lawful  aothoriiy  or  excuse  for  its  possession ; 
just  as  clearly  is  that  the  case  where  it  is  in  the  possession  of  any  agent  of  the  forger,  for 
he  can  have  no  more  authority  or  excuse  for  its  possession  than  the  forger.  But  perhaps 
it  may  be  said  that  where  a  forged  instrument  is  delivered  to  an  attorney  under  such  cir- 
cumstances that,  if  it  were  a  genuine  instrument,  he  would  be  privileged  ftrom  prodaeing 
it,  the  attorney  has  a  lawful  authority  or  excuse  for  keeping  possession  of  it:  bat  this 
clearly  is  not  so;  the  words  ^* without  lawful  authority  or  excuse"  are  introduced  in  this 
clause  for  the  like  purpose  as  in  the  other  sections  of  this  Act  (ss.  8,  10,  11,  13,  14,  16,  17, 
18,  19],  and  in  the  similar  sections  of  the  Coin  Act  (as.  6,  7,  8),  viz.,  to  protect  persons 
who  are  lawfully  in  possession,  Ac,  of  the  things  specified,  and  their  agents,  and  are  in- 
applicable to  persons  who  are  unlawfully  in  possession  of  the  things,  or  their  agents, 
whether  attorneys  or  not.  Consequently  all  such  questions  as  arose  in  Rex  v.  Smith,  1 
Phil.  Ev.  171 ;  Reg.  v.  Avery,  8  0.  ^  P.  596  (34  B.  C.  L.  R  >;  Reg.  o.  Hayward,  2  O.  ^  K. 
234  (61  E.  G.  L.  R.) ;  8.  c,  as  Reg.  v.  Jones,  1  Den.  C.  C.  166;  Reg.  v.  Farley,  2  C^  K. 
313 ;  1  Den.  C.  C.  197 ;  and  Reg.  o.  Tuffs,  1  Den.  C.  0.  319,  may  be  avoided  in  future  by 
seizing  the  forged  instrument  under  a  search  warrant  issued  in  pursuance  of  this  clause. 
Kor  is  there  any  reason  why  this  should  not  be  done ;  for  it  is  perfectly  clear  that  a  stolen 
deed,  bill,  or  note,  delivered  by  a  client  to  his  attorney,  may  be  seized  under  a  search  war- 
rant issued  under  sec.  103  of  the  Larceny  Act;  so  that  this  construction  places  the  search 
for  forged  and  stolen  instruments  on  precisely  the  same  footing, 

LasUy,  where  any  persoa  haa  in  his  possession,  without  lawful  authority  or  excuse,  any 
machinery  used  in  the  forgery  of  any  security,  document,  or  instrnmeat  whatsoevor.  • 

(jj)  27  &28  Vict.  c.  47. 

\k)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  a.  23,  and  extended  to  Ii«land  to  neet 
any  cases,  if  such  there  be,  to  which  its  provisions  may  apply. 
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now  in  force  any  person  falsely  personating  aaother,  or  falsely  acknowledging  any- 
thing in  the  name  of  another,  or  falsely  representing  any  other  person  than  the  real 
party  to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any  book,  acoount, 
or  docoaient,  or  in  any  manner  wilfully  ^falsifying  any  part  of  any  book,  rit^oAQ 
accovnt,  or  document,  or  wilfiiUy  making  a  transfer  of  any  stook,  annuity,  or  *- 
fund,  in  the  name  of  any  perun  not  being  the  owner  thereof,  or  knowingly  taking 
any  false  oath,  or  knowingly  making  any  false  affidavit  or  fiilse  affirmation,  or  de- 
manding or  reeetTing  any  money  or  other  thing  by  virtue  of  any  probate  or  letters 
oC  ttdministFation,  knowing  the  will  on  which  suoh  probate  shall  have  been  obtained 
to  have  been  false  or  forged,  or  knowing  suoh  probate  or  letters  of  administration  to 
have  been  obtained  by  means  of  any  &lse  oath  or  false  affirmation,  would,  according 
to  tlie  provisions  contained  in  any  suoh  Act,  be  guilty  of  felony,  and  would  before 
the  passing  of  the  said  Act  of  the  first  year  of  King  William  the  Fourth  have 
been  liable  to  suffer  death  aa  a  felon ;  or  where  by  any  Act  now  in  force  any  person 
making  or  using,  or  knowingly  having  in  his  custody  or  possession,  any  frame, 
mould,  or  instrument  for  the  making  of  paper,  with  certain  words  visible  in  the  sub- 
stance thereof,  or  any  person  making,  such  paper,  or  causing  certain  words  to  appear 
visible  in  the  subslanoe.  of  emj  paper,  would,  according  to  the  provisions  contained 
in  any  such  Act,  be  guilty  of  felony,  and  would  before  the  passing  of  the  said  Aet 
of  the  first  year  of  King  William  tha  Fourth  hwe  been  liable  to  suffer  death  as  a 
felon  ;  then,  and  in  each  of  tbe  several  cases  aforesaid,  if  any  person  shall  afler  the 
commencement  of  this  Act  be  convicted  of  any  such  felony  as  is  hereinbefore  in 
this  section  mentioned,  or  of  aiding,  abetting,  counselling  or  procuring  the  com- 
mission thereof,  and  the  same  shall  not  be  punishable  under  any  of  the  other  pro- 
visions of  this  Act,  every  such  person  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  }ife  or  for  any  term  not  less  than  five(ArA:)years, — 
or  to  be  imprisooed  for  any  term  not  exceeding  two  years,  with  or  withont  hard 
labor,  and  with  or  without  sohtary  confinement.' '(0 

Sec.  49.  ^*  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal 
in  the  second  d^ee,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this  act,  shall  on  con- 
viction be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
cgLceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement; and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission 
of  any  misdemeanor  punishable  under  this  Act,  shall  be  liable  to  be  proceeded 
against,  indicted,  and  punished  as  a  principal  offender."(m) 

Sec.  50.  '^  All  indictable  offencesu  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
be  offences  of  the  same  nature,  and  liable  to  the  same  punishments  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
enquired  of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  they  had  *been  actually  committed  in  that  county  or  place ;  r^o^g 
and  in  any  indictment  for  any  such  offence,  or  for  being  an  accessory  to  ^ 
such  an  offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  ha4 
been  committed  in  such  county  or  place,  and  the  offence  shall  be  averred  to  have 
been  committed  on  Uhe  high  seas;'  provided  that  nothing  herein  contained  shall 
alter  or  affect  any  of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or 
naval  forces,  "(n) 

Sec.  51.  ^'Whenever  any  person  shall  be  convicted  of  a  misdemeanor  under  this 
Act  it  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  in  addition  to  or  in  lieu  of 
any  of  the  punishments  by  this  Aet  authorized,  to  fine  the  offender,  and  to  require 

(**)  27  &  28  Vict.  c.  47. 

[l)  This  claase  is  taken  from  tbe  I  Will.  4,  c.  66,  a.  1,  and  extended  to  Ireland  to  meet 
any  case,  if  such  there  be,  to  which  Its  provisions  may  apply. 

im)  See  the  note  to  sec.  67  of  the  Offences  against  the  Person  Act,  anttj  vol.  1,  p.  881. 
m)  See  tbe  note  to  see.  68  of  the  Offences  against  the   Person  Act,  antej  vol.  I, 
p.  762. 
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bim  to  enter  inio  hia  own  reoogniiatioes,  aad  to  find  suretiei,  boA  ^  isilliery  for 
keeping  the  peaee  and  b^ipg  of  gt>od  behayi^  ^  imd  in  ftU  cases  of  felpaiea  in  Am 
Act  mentioned  it  dball  be  kwful  fbr  the  court,  if  it  eball  ihidk  fit,  to  require  tbe 
offender  to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  eithec^  for 
keeping  the  peaee,  in  addition  to  say  of  Cke  puj^isbmeiits  by  this  AeC  aAthaaitsd : 
provided  that  no  person  shall  be  inprisoned  under  thb  <slaus6|  for  AOt  findiag  duiie- 
tiee,  for  any  period  exoeeding  one  jpear." 

Sec.  52.  ''  WhoBever  intprisonuient^  with  o?  with0ut:hlftx)  kbovi  vmy  be  awtanded 
for  any  offence  under  thia  Act,  the  court  may  senteace  the  offender  to  be  impii- 
soned,  or  to  be  imprisoeed  and  ke|^t  to  hard  lab^Hr,  in  the  oomsnoa  gaol  or  house  4ii 
correction."  .        '        '    . 

Sec.  53.  '*  WheneTer  «olitary  confinement  nwy  be  awarded  for  any  ofieuoe  under 
this  Act,  the  court  may  direct  the  o&nd^  to  be  k«ipt  in  selitai^  oo«fineia«Bt  ht 
any  portion  or  portions  oi  his  imprisoument,  or  of  his  impnaoameut  wil^  hani^  labor, 
not  exceeding  one  mouth  at. any. one  time^  attd  uot  ezceadia^  three  nootha  id  auy 
one  year." 

Sec.  54.  '*  The  court  before  wliicb  any  iodieCsble  misdemeanor  agaiuat  this  Aot 
shall  be  prosecuted  or  tried  may  aJlow  the  uosts  of  die  prosecution  in  the  same  man- 
ner as  in  oases  of  febuy ;  and  every  order  for  the  payment  of  such  ooatu'^  shall  be 
made  out,  and  the  sum  <k  money  m^nlioiifed  therein  piid  and  repaid,  u^n  the  same 
terms  and  in  the  same  manuer  io  aU  raspeota  as  in  dises'of  fetouy/Xo) 
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OF  THE  FORGING,  ETC.,  OF  RSCORDS,  jrUDrOJAL  l^RCfCESS,  AWD  «VTD«NC*L 

It  is  clear  that,  by  the  common  law,  a  person  may  be  guilty  of  forgery  by  Msdy 
and  fraudulently  making  or  altering' any  tniktter  of  re^rd !  for,  since  the  law  gives 
the  highest  credit  to  all  records,  it  cannot  but  be  df  the  utmost  91  consequeiKieto  the 
public  to  have  them  either  forged  or  fal8ified«(a)  If,  therefore,  a  man  should  insert 
in  an  indictment  the  names  of  those  against  whotaft  in'trAth  it  was  uot  fbubd,  it  would 
be  forgery.(6)* 

Even  if  the  offence  should  not  constitute  a  ibrgery,  yet  in  no  instance  can  ttie  coun- 
terfeiting  or  alteration  of  any  judicial  process  or  matter  be  less  thau,  a  very  hi^ 
misdemeanor,  as  tending  to  stop  or  impede  the  course  of  justice,  ^w  to  euisroach.  upoo 
the  judicial  power.(c)  The  defacing  or  rasure  of  aujr  record;  without  due  authority 
is  an  offence  at  common  law,  highly  punishable  by  fftie  atid  ttej)risoninen¥.j[rf)  And 
it  has  been  holden  that  any  person  making  or  knowingly  usipg  a  tatse'afiU^'Vit, 
taken  abroad  (though  a  forgmg  could  not  be  assignable  on^  it  here),  in  oidsr  to  mis- 
lead our  own  courts,  and  to  prevent  public  justice,  is  punishable  'byiodictmoit'for 
u  miBdemeandr.(€> 

Judges  are  hignly  punishable  at  common  law  for  offences  of  tht^titird.t/)"'  A^ 
the  statute  8  Rich,  t},  c.  4;  applies  expressly  to  jqdgbs  a0  Welt  as  to  derks. 

(o)  The  Act  i!oe8  not  extend  to  Scotland.    It  came  ipto  force  Kot.  1,  l'86l. 

(a)  1  Hawk.  P.  C.  C.  TO,  a.  1^  8  j  Bac.  Ab  Forgerjf  {fi,)  ;  ttoll.  Ah.  66,  76  j  Yelv.  14$  j  Cro. 

Eliz.  178. 

(6)  Rex  V.  Marsh,  3  Mod.  66;  1  Bawk.  P.  C.  c.  70,  s  2.' 

(c)  2  EastP.  C.  c.l9,'g.  «,  p.  866.  '  "     ,    '    '...'"..    "    . 

(rf)  3  Inst.  71,  72  j  1  Hale  646 ;  )  Hawk.P.  C.  C.  4Y,  $'.  1.  "       *  *     \ 

(e)  Omealy  t>.  Jewell,  3  East  364.     Aad  Be.e  jPawcett^i  cas^/  2  Eaat  |P.  C.  c.  Id^  s.  f,  p. 

862;  aniey  p.  770. 


a9 


(/)  3  Inst.  72 ;  1  Hale  646.     Tn  3  InsL  72,  the  case  ofiJuitice  Ingham  (pr  Hengham,  or, 
Hawkins  says,  Iiigraiq),  who  was.a  jadge.ih  the  rti^n  of  Edward  f.,  is.D^eniiQntd  thus: 


1  Where  a  person  pats  bis  name  on  a  lUank  piece  of  psf  er  and  agrees'  that  the  officer 
may  fill  up  a  deliverj  bond  abore  his  Aignaturet' the  officer  .compiita  no  liOhTgerjiSO  loa^  as 
he  acts  within  the  scope  of  his  authority  :  Urittith  i;.  Comm  ,  6  J.  J.  Marsh.  320. 


CHAP.  xxxiY.]  Of  Forgino  Reoobbs  akd  Judicial  Process.  850 

The  8  Rieh.  2,  d.  4,  eaaots,  thet  ^  if  anf  jud^  or  clcMrk  "  ofifeod  by  the  false  en- 
teritag  of  pleaB,  ramn^  of  rolls,  or  dkan^ng  of  verdicte,  to  the  diBhenson  of  any  one, 
^he  shkll  be  pttoished  by  pvpxig  a  fine  to  &e  Kingj  byh!  rnkking  satisfaction  to  the'' 
patty. 

As  to  forging  Her  Mlijeiity'B^Ml^,  by  the  24  &  25  Vict.  #.  98,  s.  1,  '<  whosoever 
shIiU  forge  or  oo«iaterfi»it,  or  shall  nMer,  knowing  the  saiAe  to  be  forged  or  counter- 
feited, the  Great  Seal  of  the  United  Kingdom,  ller  Majesty's  PriTy  Seal,  any  Privy 
SigiAet  of  Her  Majesty,  H^er  MaJ^ty's  Royal  Sign  l^noal,  any  of  Her  r^oei 
^Majtety^  seals  appointed  by  the  Cwenty-fonHh  Article  of  the  Union  between  ^ 
Snghmd  and  Scotland  to  be  kept,  used,  and  cdnthraed  in  Scotland,  the  Great  Seal 
of  Ireland,  or  the  Privy  Seal  of  Ireland,  or  shall  forge  or  couTUer/eit  the  stamp  or 
iimn^stion  of  wtiy  of  me  seeds  <^otesatff,  or  sk^iU  uHer  anvy  document  or  wMrument 
Honaisoewsr^  hoeing  tkeiteon^oraffiixei  thereto'  the  ^taihp  or  impreHixm  of  any  such 
forged  or  counterjfkk^  s^^  knomng  the  same  to  H  the  ttamp  or  impression  of  svfih 
f»rged  or  covrnterj^id  setd,'  or'  anjf  forged  or  counierJ^Ued  stamp  or  impression 
made  or  apparently  intended  to  resemble  the  stamp  or  impression  of  any  of  the  seals 
afi)resaid^  k^n&ning  the  9dtmet^  be  forged  or  oowU&rfeitea,  or 'shall  forge  or  alter,  or 
tUief*,  knowing  the  same  to  be  forged  or  altered,  ccny  document  or  instrument  having 
anifof  the  siid  sttimps'ar  ilnpreit4&ns  (hereon  or  affixed  thereto,  shall  be  gnilty  of 
Mony,  abd  being  convioted  th^rdof  shaR  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal'  serritnde  fdr  life  <ir  fer  any  tena  not  less  than  five(^)  years,— or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  kbor,  and 
with  or  without  solitary  confinement/ '(^) 

The  52  Geo.  3,  c.  143,  s.  5,  enacts,  '^  that  if  any  person  shall  make,  forge,  or 
counterfeit,  or  cause  or  procure  to  be  made,  forged,  or  counterfeited,  the  mark  or 
hand  of  the  receiver  of  the  piffiiKM  at  the  aliev^aition  oSoe,  upon  any  writ  of 
covenant,  whereby  such  receiver  or  any  other  person  shall  or  may  be  defrauded,  or 
suffer  any  loss  thereby i,  eveigr  |>efeK>n  so  offendii^,  and  being  thereof  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without  benefit 
of  alBrgy,"(*)     *  .    ^  . 

Ry  the  1  &  2  Vict«  c.  ^4,  s*  1,  the  records  in  the  Tower  of  London,  Chapter 
House  of  Westwinstery  Roll's  Chapel,  Pett;^  Bag  Office,  offices,  in  the  custody  of  the 

■ 

He  paid  ''eight  fevn^rsd  marks  fm  a fioB>  for  tliai  &  poivr  mwk  beiag  fined  in  an  action  of 
debt  at  thirteen  sbilling  foar-pence,  the  said  justice,  moved  with  pit/,  caused  the  roil  to 
be  reised,  and  made  H  si:^.  shilling  .eijgbt-pence-  This  case  J.  Southcot  remembered  when 
Catlyoj  C.  J.,  of  the  King's  Bench,  in  the  reign  of  Queen  Elizabeth^  would  have  ordered  a 
rastrre  of  a  roll  !n  the  lik^  case,  which  Southcot,  one  of  the  judges  of  that  court,  utterly 
denied  to  assenrlitnto,  aad  said  openly,  thathei  meant  not  to  build  i  elock-house;  for 
(satdhe)wtlb  the  fine  jtbiki  JighMn  paid  for  the  like. matter,  the  clock-^bousa  at  West- 
nuaster  was  builde49  ^^  famished  .with  a  clock,  which  conHjnuath  to  this  day." 


(jA  %7  k  28  Vict,  c  47. 


i)  This  clause  ii  taken  ft-om  the  1  Will.  4,  c.  66,  s.  2 ;  2  A  3  Will.  4,  c.  123 ;  and  1  Vict, 
c.  d4,  88.  2,  S ',  and  is  new  in  Ireland. 

tJAder  thcJ  1  WlA.  4,  e.'6e,'e.;2,  the  offences  4iientioned  Id  the  earlier  part  of  this  clanae 
were  treason;  but  as  the  capital  punishment  had  been  abolished,  it  was  thought  proper 
to  lednca  than  to  fetof^es*. 

l^e  part  in  italics  is  n^w,  and  provides  for  offences  much  more'  likelj  to  be  committed 
than  the  forgery  of  the  seals  themselves.  These  offences  are:  l/The  forging  the  Impres- 
sion of  any  of  the  said  seals;  ^,  The  uttering  any  dpcument  having  the  impression  of  any 
such  forged  seal  on  it,  knowing  (t  to  be' forged  j  3,  The  uttering  any  forged  impression 
intended  to  resemble  the'  impression  Of  any  of  the  said  seals,  knowing  the  same  to  be 
forged ;  4,  Forging  or  uttering,  knowing  the  ^ame  to  be  forged,  any  document  having  any 
of  the  said  impressions  thereon.  ^A^  to  hard  labor,  &c.,  see  ante^  p.  f)4dl 

(t)  The  52  Geo.  3,  c  1-43,  not  .b^ing  e^pressfy  repealed  by  the  1  Will.  4,  c.  66,  and  the 
fot^f^ries  mentioaed  ia  the, 52  Oeo-  3,  c'  143|  not  being  made  capital  by  the  1  Will.  4,  c. 
66, 'they  are  now'punisiiable  under  'tne  24  k  25  Vict.  c.  98,  s^  48,  aniej  p.  847,  with  penal 
servitude  for  life,  or  for  .any  term  not  less  thaa  five  years,  or  imprisonment  for  any  term 
not  exceeding  two  years,  With  or  without  bard  labor,  in  the.  common  gaol  or  Ifouse  of 
correction,  and  the  oflTenclcr  may  be  directed  to  be'  kept  in  solitary  confinement  for  any 
portion  or  portionft  of  such  imprisoument  not  exceeding  one  month  at  any  one  time,  and 
not'  exeeeding  threi^  munth^  ti^  any  6he  ycTarj  aS  to  the  court  in  its  discretion  shall  seem 
meet.  -  As  to  the  punisfatiiebt  oT'princlpaltf  in  the  fl^eohd  degree  aUd  accessories,  see  sec. 
49,  ant€j  p.  848. 
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Qneen's  RemembraDcer  of  the  Exchequer,  or  of  any  other  offieer  of  the  Exchequer, 
Augmentation  Office,  First  Fraits  and  Tenths'  Onoe,  officio  of  the  Tjand  Bevemie 
and  Enrohnents,  of  the  late  auditor  of  the  land  rerenues  of  Englaiid  and  Wales, 
and  the  records  lately  deposited  in  the  office  of  the  Pells  of  the  Exchequer,  and 
^QR9-|  now  in  the  custody  of  *Her  Majesty's  OomptroHer  6f  the  Exchequer,  the 
*^-'  records  belonging  to  the  Courts  of  Chancery,  Exchequer,  and  Admiralty, 
Queen's  Bench,  Common  Pleas,  and  Marshalsea.  tlie  records  of  the  lately  abolished 
Courts  of  Wales  and  of  Chester,  Durham,  and  of  the  Isle  of  Ely,  are  placed  tmder 
the  charge  of  the  Master  of  the  Rolls. (/)  And  by  sec.  8  a  pnbKe  record  office  is 
to  be  established,  and  by  sec.  12  the  Master  of  the  Rolls  may  allow  a  copy  to  be 
made  of  any  of  the  said  records,  which  is  to  be  ^^  eertiied  as  a  true  and  anthefrtie 
copy  by  the  deputy-keeper  of  the  records,  or  one* of  the  assistant  record  keepers," 
and  to  '^  be  sealed  or  stamped  with  the  seal  of  the  record  office;"  and  by  see.  13 
such  copies  are  made  evidence. 

Sec.  19.  ^*  Every  person  belonging  to  or  employed  in  the  said  pviMic  record  offiee, 
who  shall  certify  any  writing  as  a  true  and  authentic  copy  of  a  record  in  the  eusbody 
of  the  Master  of  the  Rolls,  knowing  the  same  to  be  false  in  any  material  part,  and 
every  person  who  shall  counterfeit  the  signature  of  an  assistant  record  keeper  for  the 
purpose  of  counterftiting  a  certified  copy  of  a  record,  or  shall  forge  or  counterfeit 
the  seal  of  the  public  record  office,  shall  be  guilty  of  felony,  and  being  daly  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  tran6ported(^) 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisobed 
for  any  term  not  exceeding  four  years." 

Sec.  *iO.  " The  word  'records'  means  'all  rolls,  records,  writs,  books,  proceedings, 
decrees,  bills,  warrants,  accounts,  papers,  and  documents  whateoever  of  a  public 
nature  belonging  to  Her  Majesty,  or  now  deposited  in  any  of  the  offices  or  piaoea  of 
custody  before  mentioned.' "(/) 

By  the  24  &  25  Vict.  c.  98,  8.  27,  '^whosoever  shall  fozge  or  frandttleiitly  alter, 
or  shall  offer,  utter,  dispose  of,  or  pot  off,  knowing  the  same  to  be  forged  or  firavdur 
lently  altered,  any  record,  writ,  return,  panel,  process^  rule,  order,  warrant,  inter- 
rogatory, deposition,  affidavit,  affirmation,  reeogniaaQcey  oognorit  actionem,  or  warrant 
of  attorney,  or  any  original  document  whatsoever  of  or  belonging  to  any  Court'  of 
Record,  or  any  bill,  petition,  process,  notice,  rule,  answer,  pleading,  interrogatory, 
deposition,  affidavit,  affirmation,  report,  order,  or  decree,  or  any  original  document 
whatsoever  of  or  belonging  to  any  Court  of  Equity  or  Court  of  Admiralty  in  £d^ 
land  or  Ireland,  or  any  document  or  writing,  or  any  copy  of  any  document  or 
writing,  used  or  intended  to  be  used  as  evidence  in  any  court  in  this  section  men- 
tioned, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  five(m)  years,^-or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement''(9i) 

^^.  o-i  *Sec.  28.  "  Whosoever,  being  the  clerk  of  any  court,  or  other  cAoer  having 
-*  the  custody  of  the  records  of  any  oourt.  or  being  the  deputy  of  any  sach  derk 
or  officer,  shall  utter  any  false  copy  or  certificate  of  any  record,  knowing  the  same  to 
be  false ;  and  whosoever,  other  than  such  clerk,  officer,  or  deputy,  shall  sign  or 
certify  any  copy  or  certificate  of  any  record  as  such  derk,  officer,  or  deputy ;  ajod 

(/)  Bj  sec.  2,  the  Qaeen  la  Conncil  may  order  records  in  other  offices  to  be  included  in 
the  Act. 

(k)  Penal  servitude  for  life,  or  for  any  term  not  less  than  five  years.  See  toI.  1.  p.  4, 
and  the  27  k  28  Vict.  c.  47. 

(I)  The  Act  contains  no  provision  as  to  principals  in  the  second  degree- or  accessorlea. 
But  the  principals  in  the  second  degree  are  punishable  as  principals  in  the  first  decree, 
according  to  the  general  rale  4  Bl.  Com.  39,  and  the  accessories  under  the  24  k  35  Yict. 
c.  94.     See  vol.  1,  p.  67,  et  teq, 

(m)  27  *  28  Vict,  c,  47. 

(n)  This  clause  is  new.  It  provides  for  the  forging  and  uttering  of  any  proceeditigs  Id 
any. Court  of  Record,  in  any  Court  of  Equity,  and  in  any  Oourt  of  Admiralty,  and  also  of 
any  document,  &c.,  used,  or  intended  to  be  used,  as  evidence  in  any  of  these  courta.  As 
to  hard  labor,  &c.,  see  ante^  p.  849. 
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wbofioenrer  shall  forge  or  fraudulently  alter,  or  ofEer,  utter,  dispoae  of,  or  put  off, 
koowiog  the  same  to  ba  forged  or  iraudulently  altered,  any  copy  or  certificate  of 
any  i«cord,  or  ahall  offer,  utter,  dispose  of,  or  put  off  any  copy  or  certificate  of  any 
record  bayhig  Ihef eon  any  -fiilse  of  for^^  name^  haudwritlBg,  or  signature,  knowing 
tbe  saitte  to  be  false  ox  forged ;  and  wbosoerer  shall  forge  the  seal  of  any  Court  of 
Record,  or  shall  forge  or  fraudulently. alter  any  process  of  any  court  other  than 
saeh.ooorts'as  in  the  last  preceding  secUoa  mentioned^  or  shall  serve  or  enforce  any 
Ibigad  process  of  any  couit  whotsoeTer,  knowing  the  same  to  be  forged,  or  shall 
deliycr  or  cause  to^  be  detivered  to  any  person  any  paper  falsely  purporting  to  be  any 
such  process,  or  a  copy  thereof,  or  to  be  any  judgment,  decree,  or  order  of  any 
Court  of  Law  or  Equity,  or  a  copy  thereof,  knowing  the  same  to  be  false,  or  shall 
aot  or  profesa  to  act  under  aay  such  false  process,  knowing  tbe  same  to  be  false, 
ghall  be  ^iity  of  felcmy,  and  being* convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
yeaiaandBOt  leas  than >fivo(o)  yearB^-*or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finemeat."(j9) 

Oa  aa  indictment  under  the  d  &  10  Vict  c.  95,8.  57,  for  acting  under  false  color 
of  tbe  process  of  a  county  court,  it  appeared  that  J.  Boberts  was  indebted  to  the 
prisoner*  in  the  sum  of  ten  shillings,  and  that  the  prisoner,  for  the  purpose  of  ob- 
taining ^payment  of  auch  debt,  sent  to  J.  Poberts  the  following  docu-  rn^otLA 
meat: —  ^. 

V.  [Coat  of  arms.]  R 

"  Welchpool,  October  17<A,  1836. 
« to  Mr.  John  RohetU, 
**Sir, 

'^  I  hereby  give  you  notice  that  unless  the  amount  of  your  account,  £0  10^. 
Od.y  tBfhieh  u  due  to  me,  is  paid  on  or  before  the  22d  instant  t6  tne  at  the  qiiarri/, 
piroeeedhigfci  will  be  taken  to  obtain  the  same  in  pursuance  with  the  prbvisions  of 
the  statute  9th  &  10th  of  Victoria,  cap.  25th,  of  the  new  County  Court  Act,  for 
the  more  easy  recovery  of  small  debts,  &o. 

"  Yours,  &o., 

•*  Frtdeirkh  MuglUUm^  Olerk  to  Court, 
'  '''•  Instruct^  by  John  JEvans" 

The  whole  except  ^he  parts  in  italics  was  in  print.  After  the  letter  had  been  re- 
ceived, the  wife  o^  Roberts  went  to  the  prisoner  and  asked  if  he  had  sent  the  letter; 
he  replied  that  h^  had  ordered  the  court  to  send  it ;  and  on  being  so  informed  she 

(d)  27  i^  28  Viet.  e.  47. 

Ip)  This  claa9e  )8  dew  a^  a-.g^ieral  provision,  but  is  .frcimed  from  tbe  7^8  Geo.  4,  c. 
28,  8.  11,  and  D  Geo.  4,.c.  54^s.  21  (I.)  (which  relate  to  certificates  of  previous  convictions 
of  felony) ;  2  Will.  4,  c.  34,  s.  9  (wbich  relates  to  copies  of  previous  convictions  in  coining 
cases);  and  the  9  ft  10  Vict.  c.  95,  a.  57  ^which  relates  to  the  forgerj,  ftc,  of  proceedings 
in  tfae'coHixty  oMi!its>.     >       .  ' 

Itt  Reg. «.  fivana,  D.  ft  B.  336,  and  Beg,  v.  Richmond,  Bell  C.  C.142,  Bramwell,  B.,  dif- 
fedng  frpm  th.e  othfer  judges,  thought  that  the  word^  in  the  9  4^  10  Vict.  c.  95,  s.  57,  *'  who 
shall  act  or  profess  tQ  act  under  any  false  color  or  pretence  of  the  process  of  the  court," 
implied  an  acting  under  genuine  process  by  false  color  or  pretence ;  and,  in  order  to  pre- 
vetit  ajiy  ancb  dodbt,  the  Words  <*ariy  sndhfalsie  process'*  are  dubstitated  in  this  clause. 
The  2  Will.  4,  c.  34,  is  the  only  one  of  the  statutes  mentioned  in  this  note,  which  is  re- 
pealed, but  this  section  seems  to  include  all  the  cases  within  the  other  clauses. 

Tbe  provisions  of  this  clause  are: — 1,  against  any  clerk,  officer,  or  deputy,  uttering  any 
false  copy  or  oertifioate  of  any  recotd  knowing  it  to  be  /alse  ;  ?,  against  any  persoin  other 
than  such  clerk,  ftc,  signing  or  certifying  any  such  copy  or  certiBcate  as  such  clerk,  ftc. ; 
3,  against  forging  or  .uttering,  knowing  it  to  be  forged,  any  sucK  copy  ot  certificate,  dr 
any  such  copy  or  certificate  with  a  forged  signature,  knowing  it  to  be  forged ;  4,  against 
forging  the  seal. of  any  Court  of  Record,  or  forging  the  process  of  any  court  othe^  than 
tbe  courts  mentioned  to  the  preceding  section  ;  5,  against  serving  or  enforcing  any  forged 
process  of  any  court  whatsoever,  knowing  it  to  be  forged;  6,  against  delivering  any  paper 
falfelyi purporting  tq  be  any  9uch  process,  or  a  copy  thereof,  or  any  judgment,  decree,  or 
ord#r  of  any  coTirt  ot  taw  or  equity,  or  a  copy  thereof,  knowing  it  to  be  false ;  7,  against 
acting,  or  ^professing  to  apt,  under. any  such  false  process,  knowing  it  to  be  false.  As  to 
hard  labor,  ftc,  see  ante,  p.  849. ' 
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paid  the  prisooer  the  ten  BhlQings  denisttded  iirtiie  letter.  Whilst  tke  monej  tras 
lying  on  the  table,  th«  pntoner  asked  hev  .16t  fifteenpeDoe  -^  Gouitty  Court  esb' 
petises,  as  he  wanted  to  put, the  foil  amount  in •  the  reeeipt;  which  he ^iras  tkea 
writing.  She  said  ghe  had.  no  mors  money.  Hb  teid  he  would  take  aixpeuce,  and 
that  he  had  done  the  aamewith  Mr.  fivansy  wha  had  patd*  faim  fifteenpenoe  far 
County  Court  expensei.  She  said  she  had  not  any  moto  wam&y,  and  no  money  was 
paid  for  eosts,  and  a  reeeipt  fbr  ten  shillings  alone  wato  ^mm.  And,  on  a  oaae  re- 
served, it  was  held  that  the  cam  fell  within  tlie  wovds  eviery  person  ^^  who  shall  act 
or  profess  to  act  under  any  false  eoior  or  pretence  of  the  procem  of  the^d  ooort" 
This  branch  of  the  clause  applied  to  a  person  pMtending  to  act  under  piooe^  of 
the  court  when  there  is  in  fact  no  prooessy  and  toereibiie  applied  to  the  present  case. 
The  mere  sending  of  the  letter  by  the  prisoner  woidd  not  aJbne  have  been  auffioient; 
but  he  afterwards  pretended,  that  fifteenpeaee  waadoe  Ibr  County  Covrt  expoiaeB; 
and,  there  could  be  no  donbt,  intended  the  woman  to  believe  that  he  had  procen 
which  entitled  him  to  reoeiTQ  that  sum ;  and  that  he  had  inounred  coats  in  respect 
of  proceedings  in  the  Comity  Court  (g) 

And  where  on  a  similar  indictment  on  the  same  dause  it  appeared  that  the  pri- 
soner had  obtained  blank  fbrms  iot  the  plaintiff's  iastruetioBS  to  imoe  County  Court 
summons,  one  of  which  he  filled  up,  and  without  any  authority  signed  it  ^^  Wilfiam 
€hles,  Registrar  of  the  Taunton  Court,"  and  wrote  on  the  hack,  **  Unless  the  whole 
amount  claimed  by  A.  Richmond,  draper,  of  TVtualwn)  is  paid  en  jSaiturday,  an  exe- 
cution warrant  will  be  immediately  ^issued  against  yon.  Witness  my  sig- 
nature, William  Giles."  G-iles  was  the  registrar,  but  the  signatures  on  the 
face  and  back  were  forgeries.  The  prisoner  sent  this  document  to  T.  Sdo(^  the 
person  named  in  it  as  defendant,  who  owed  the  prisoner  the  sum  mentioned  in  it. 
The  document  was  sent  to  Snooks  in  order  to  obtain  payment  of  the  said  sum.  Oo 
a  case  reserred,  in  consequence  of  the  ohserration  in.  the  preceding  caae  that  the 
mere  sending  the  letter  would  not  have  been  acting  under  color  of  process,  it  was 
held  that  the  offence  proved  was  certainly  a  professing  to  act  under  a  oc^orable 
process  of  the  court. (r) 

But  where  on  a  aimilar  indietment  it  appeared  that  Kingstone  had  brought  an 
action  against  Wainwright  in  a  County  Court  to  recover  £1  7s.  for  gooda  sold^  and 
the  summons,  dated  the  7th  of  May,  called  on  the  defendant  to  appear  on  the  7th 
of  June,  which  he  did  not  do,  and  on  the  20th  of  June  the  prisoner  called  at  the 
defendant's  house,  and  said  he  was  authorized  by  the  oourt  to  receive  the  debt  and 
costs,  and  if  the  amount  was  not  paid  on  that  day,  or  before  ten  o'clo<jk  the  next 
mornint^:,  he  should  bi:ing  an  ezeoutton  and  take  th^  goods.  The  prisoner  asked 
£1  6«.  9(/.  for  the  debt;  the  defendant  showed  him  the  summons  elaimed  £1  7i. 
The  prisoner  said  there  was  a  mistake,  and  if  the  defendant  paid  hini  jSl  8«.  Bd,  it 
would  cover  all  expenses )  and  the  defendant  paid  thd  moneys  OrompOon,  J.,  stopped 
the  case,  saying  that  the  charge  was  not  made  out,  as  he  thought  the  Act  applifld 
to  false  instruments,  and  not  to  mere  false  representations  as  to  Uie  authonty  or 
employment  of  the  prisoner.  There  was  no  acting  or  professing  to  act  under  the 
process  of  the  County  Court. («) 

We  have  seen  that  where  an  indictment  alleged  that  the  prisoner  ddivcTed  a 
certain  paper  Iklsely  purporting  to  be^a  certain  process  of  a  County  Court,  and  the 
document  in  question  was  a  mere  notice  to  produce,^  it  was  heid  that  the  prisaner 
ought  not  to  have  been  eoavioted(0 

(q)  "Reg.  V.  Evans,  D.  k  B.  23€.  Th«  words  of  the  ^  k  \0  Vrct.  c.  95,  s.  S^,  are!  *^tv^Tj 
person  who  aball  forge  the  ft€al  of  any  process  of  the  coiit't,aadwlio  shall  serTe  or  eoftnrce 
any  such  forged  procBM,  knowing  the  same  to  be  ferged^  Or  deliver  or  cause  to  be  de- 
livered to  any  person  any  paper  purporting  to  be  a  copy  of  any  smnmoos  or  process  of  the 
said  court,  knowing  the  same  to  be  ^Ise,  or  who  shall  act  or  profess  to  act  under  any  faJse 
color  or  pretence  of  the  process  of  the  said  court.** 

(r)  Reg.  V.  Richmond,  Bell  C.  C.  142. 

(«)  Reg.  0.  Myott,  6  Cox  0.  G.  406.  In  Reg.  v.  6vaos,«stpr«,  Lord  Campbell,  C.  J.,  during 
the  argument  said,  **  Suppose  there  had  beea  do  laH^r,  %nd  money  had  been  demanded  for 
County  Court  expenses,  the  defendant  saying, '  I  have.su^d  out  a  summons,  and  so  macb  is 
due  for  expenses,*  would  not  that  be  acting  under  pretence  of  the  process  of  the  court?'* 

(t)  Reg.  V,  Castle,  D.  k  B.  363,  arUCj  p.  801. 
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Bj ihe  24<ils  2Sr  Ykt.  c.  98,  s.  29,-  ''iwbofloeTdr  Afttt  forge  or  fraudulently  alter,  or 
shall  iQffbt,'Utlttr,di0ipDsro^ -or  put  t>ff,  knowing  the  aame  U>  be  forged  or  Iraadu- 
lently-  altered,^  ao^*  iastntmeDt^  wfaediep  wiitt^ir  or 'printed,  oir  partly  written  and 
partly  piinted,  vluch  b^.or' shoU  be  mada  eridenoe  by  any  Act  passed  or  to  be 
passed,  and  Axr  iftnchoienee  no  pmudmebt  h  fatoetn  provided,  shall  be  guilty  of 
febny,  and  being  oonrioted  tiieieof  ahatt  be  liable,  aib.  ihe  diioretxcHi  of  the  eourt, 
to  be  kept  in  pend  serf  Abode  &v  any  term  iioC  exceeding  seyen  years  and  not  less 
tfaaii.fLve(iD)  yeaDi,-*-<Dr  to  be  in^riaon^  fot  any  tcm  not^ezneeding  two  years,  with 
or  vi^eut  hiird  labor^  and  with' or  wiihoint  aoKtory  eonfinement'Xf) 

"^Seo.  82.  ^'  WhoBoever,  with  intent  to  defraud,  ^all  forge  or  alter,  or  shall  r^coRg 
offer,  uttar^  dispose  of^  or.  pnt  off^  kno^ng  the  same  to  be  forged  or  altered,  *- 
any- aummons,  oonviction,  order;  er-warrtnt  of-any  justtee  of  the  peaoe,  or  any  reeogni- 
sauce  purporting  to  have  been  entered  into  before  any  justtee  of  the  peaoe  or  other 
4A€ar  atthorioed-  to  'take  the  snmev  .cor  any  examination,  deposition,  affidaylt,  affirma- 
tioo>  or  Bolemn  dcdaiattdn,  tab^n  oi^triade  beJbape'any  iustioe  of  the  peaoe,  shall  be 
guilty  of  felony,  and  being  oonvioted  thereof  shall  be  liable,  at  the  disotfetion  of  the 
covrt,  to  he  kdpb'in  peo^  aervifcnde  for  the  term  of  Areiv)  yean,  or  to  be  imprisoned 
for  any  term  not  exaeeding  two  yeam,  with  or  without  haid  labor,  and  with  or 
without  soliiary  cooliiieBient.''(;B)  >  .     • 

The  following  acts  afee  voontaia  enaotmeuta  relating  to  the  forgery  of  seab  and 
piaceas  of  ooorts  and  instmmenfts  of)  etidenoe  :*^ 

The  7.  &  8  Vict.  Ck,  19^  B4  &^  an  Aot  relating  to  inferior  courts,  makes  it  a  felony 
to  forge  the  aeal  or  any  proeesa  of  any  aiieh  court,  or  to  enforce  any  such  forged 
process,  &c. 

The  S'k  9  Viet.  c.  113,  a.  4,  ^  An  Aet  to  facilitate  the  admission  in  evidence 
of'  certain  official  and  other  documetita/^  makes  it  a  felony  to  forge  the  seal,  stamp, 
or  signature  to  the  documents  therein  mentioned,  or  to  utter  such  forged  docu- 
mante,  &e.     :        ^ 

The  County  Oourto  Act^  9  &  10  Yicb  o.  95,  8.-57,  contains  a  similar  clause  as  t<^ 
the  seals  and  process  of  County  Courts. 

The  11  &  12  Vkt.  o:  7B,'wlndk  creates  ihe  Court  for  Grown  Cases  reserved  by 
8e&  6,  makea  it  a  felony  to  forge  or  utter  the  documents  therein  mentioned. 

The  12  k  la  Viot.  e.  106  (Bankruptcy  Act),  s.  273,  makes  it  a  felony  to  forge 
the  Bignatore  of  -b.  commissioner  or  the  seal  of  the  court,  or  to  utter  the  forged 
documents' therein  Qientiened.  * 

The  12  ^  la  Viet  c.  109  (Petty  Bag,  &e.,  Offices  Amendment  Act),  a.  20,  makes 
it  *  felony  to  forge  the  seal  and  documeuts  therein  mentioned,  or  to  utter  such  forged 
stot  or  documents.     , 

The  14  &  15  Vict,  c,  99  (an  Aet  to  asoend  the  Law  of  Evidence),  s.  17,  makes 
it  a:felony  tO'fofEge  the  seal. or  the  doonments  therein  mentioned,  or  to  tender  in  evi- 
denpe  any  sudh  dooumeats  with  a  fov^ed  seal  thereto. 

The  15. A;  16  Vict.  c.  76  (Common  Law  Procedure  Act),  s.  23,  makee  it  a  felony 
to  forge  the  signature  to  aflidavtta  sworn  before  consuls  at  foreign  places,  or  to  utter 
affidavits  with  such  forged  signatures. 

'  The  15  &  16  Vict.  o«  8d  (Patent  Law  Amendment  Aot)^  s*  37,  makes  it  a  misde-/ 
meabor  to  make  any  falae  entry  in  the  Begisterof  Patents,. or  to  fotgd  any  oopy  of 
suah.eatry^  or  to  uttet  any  snob  foarge^  <^PJ- 

The  15  &  16  Vict.  c.  86  (Improvement  of  Jorisdiotion  la  Equity  Aet),  s.  24, 
makes  it  a  felony  to  forge  the  signature  or  seal  of  any  judge  or  other  person  therein 
menliioaed,  (x  tantt^r*  documents  with  a  forged  signature  or  <8eals  thereto,  and  in 
thia  section  is  incorporated  .in  the  16  &  17  Viet.  c.  70  (Oaths  in  Chancery  Act). 

The  16  &  17  Vict.  c.  70  (Lunacy  R^ulation  Act),  s.  102,  makes  it  a  r^eoR'T 
felony  to  forge  the  signature  of  the  Hegistrar  in  Lunacy,  ♦or  the  Beal  of  his  *■ 
officer,  or  to  use  any  document'  with  such  forged  signature  or  seal, 

(tfj  27  k  28  Vict.  c.  47.    _ 

(v)  This  claitse  IS  new;  it  embraces  the  fbrg^iDg  or  uttering,  knowings  ti  to  be  forced, 
of  every  docnment  made  eVIdtene*  by  any  statute  alrefady  passed  or  hereafter  to  be  passed, 
and  for  which  no  olber  provision  is  made  in' this  Act.  '  As  to  hard  labor,  &c.,  see  antej  p. 
849. 

(w)  27  k  28  Vict.  c.  47. 

(x)  This  clause  is  new.     As  to  bard  labor,  ^c,  see  ante,  p.  840. 
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The  17  &  18  Vict.  c.  78  (Admiralty  Oonrt  Act),  b.  10,  makes  it  a  felon j  to  forge 
the  signature  or  seal  of  any  commission^er,  jodge,  fte.,  or  to  tender  in  OTidence  dooa- 
mente  with  sach  forged  signatare  or  seal. 

The  18  &  19  Vict.  e.  42  (AdminifllTation  of  Oatlis  Abtottd  Act),  8.  5^  makes  it  a 
feloDy  to  forge  any  seal  or  signature  therein  mentioned^  or  to  tender  in  eTidenee  any 
document  with  such  forged  seal  or  signatare. 

The  20  &  21  Vict.  c.  77  (Probates  and  Letters  of  Adminntiataon  Act),  &  28, 
makes  it  a  felony  to  forge  the  signature  of  any  registrar,  or  the  seal  of  tbe  Goart  of 
Prohate,  or  to  tender  in  evidence  any  document  with  such  forged  flignatare  or  BetA 
thereto. 

The  21  &  22  Vict.  c.  95  (Probates,  fto.,  Act  Amendment),  s.  33,  and  the  21  ft 
22  Vict.  c.  108  (Divorce,  &c..  Causes  Act  Amendment},  s.  22,  oontain  simikr 
enactments. 

The  general  provisions  of  the  24  ft  25  Viet  o.  98,  include  the  greater  part  ait 
least  of  the  offences  in  the  statutes  thus  briefly  referred  to,  and  to  hare  inserted 
their  penal  provisions'  at  length  woaM  have  been  attended  -with  no  eommensurafca 
advantage ;  for,  wherever  a  proseention  tekes  plaoe  nndor  any  of  thew  Aete.  it  viU 
be  necessary  to  refer  to  many  other  provisions  in  the  Aot,  in  order  to  aaeertain  what 
the  offences  created  by  the  penal  clause  really  are. 

Upon  the  trial  of  any  indictment  for  any  offence  in  this  chapter,  tAie  jury  may^ 
under  the  14  ft  15  Vict.  100,  s.  9,(y)  eonviot  the  prisoner  of  an  attempt  to  eomwit 
the  same,  and  thereupon  he  may  be  punished  m  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  such  attempt. 
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OF  FOaOERIES  RELATING  TO  THE  PUBLIC  FUNDS,  AND  THE  STOCRd  OF  FtTBLIC 

dOMPANIKS. 

By  the  24  &  25  Vict.  c.  98,  s.  2,  "  whosoever  shall  forge  or  alter,  or  shall  eyffer, 
utter,  dispose  o/,  or  p\U  offy  knowing  the  same  to  be  forged  or  altered,  any  transfer 
of  any  share  or  interest  of  or  in  any  stock,,  annuity,  or  other  publio  fund  which  now 
is  or  hereafler  mav  be  transferable  at  the  Bank  of  -England,  or  at  the  Bank  of  Ire- 
land, or  of  or  in  the  capital  stock  of  any  body  corporate,  company,  or  society  which 
now  is  or  hereafler  may  be  established  by  charter,  or  by,  under,  or  by  virtue  of  any 
Act  of  Parliament,  or  shall  forge  or  alter,  or  shall  offkr^  utter,  dt^se  of  or  put  off\ 
knowing  the  same  to  be  forged  or  altered,  any  power  of  attorney  or  other  authority 
to  transfer  any  share  or  interest  of  or  in  any  such  stock,  annuity,  publio  fotifd,  or 
capital  stock,  or  to  receive  any  dividend  or  money  payable  in  respect  of  any  stvch 
share  or  interest,  or  shall  demand  or  endeavor  to  have  any  such  share  or  interest 
transferred,  or  to  receive  any  dividend  or  money  payable  in  respect  thereof,  by  virtue 
of  any  such  forged  or  altered  power  of  attorney  or  other  authority^  knowing  tbe 
same  to  be  forged  or  altered,  With  intent  in  any  of  the  cases  aforesaid  to  deframi, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  tbe  court,  to  be  kept  in  penal  servitude  for  life,  of  for  any  term  not  less  than 
five(a)  years,— or  to  be  imprisoned  for  any  term  not  exeeeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement."(a) 

(y)  Ante^  vol.  1,  p.  1.  (a)  27  A  28  Vict,  c,  47. 

(a)  This  clause  18  framed  from  the  1  Will.  4,*c.  66,  ».  6j  2  Aj3  Will.  4,  c.  123  j  I  ?ict.  c, 
84,  ss.  1,  2,  3 ;  and  37  Geo.  3,  c.  64,  88.  12,  15  (I.). 

The  words  "offer,  dispose  of,  or  pat  off,"  are  introduced  to  render  this  cl&use  consiatent 
with  the  subsequent  clauses  in  this  Act. 

The  words  "under  or  bj  virtue  of,"  are  introduced  to  include  any  company  established 
under  the  provisions  of  any  Act;  though  not  established  by  the  Act  itself. 

The  words  **or  money"  are  new. 

As  to  hard  labor,  Ac,  see  anUf  p.  849. 
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Sec.  3.  ^  WhoaoeTer  shall  £8il8Qly  aad  deoeitfuUj  peisonate  any  owner  of  any 
shaie  or  intereBt  of  o^  ia  aoy  stock,  annuity,  or  other  public  fund  which  now  is  or 
hereafter  may  be  transferable  at  the  Bank  of  England,  or  at  the  Bank  of  Ireland, 
or  any  owner  or  any  share  or  interest  of  or  in  the  capital  stock  of  any  body 
corporate,  company,  or  society  whioh  now  is  or  hereafter  may  be  established  by 
charter,  or  by,  under,  or  hy  virtue  of  amy  Act  of  Parliament,  or  any  owner  of 
any  dividead  or  money  payable  in  respect  of  any  such  share  or  interest  as  afore- 
said, and  shall  thereby  transler  or  endeavor  to  transfer  any  share  or  interest 
belonging  to  any  such  owner,  or  thereby  receive  or  endeavor  to  receive  any  money 
due  to  any  such  owner,  as  if  such  offender  were  the  true  and  lawful  owner,  shall  bo 
guilty  of  felony,  and  being  ^oonvieted  thereof  shall  be  liable,  at  the  discre-  ra^oRo 
tion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  ^ 
less  than  five(a)  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without 'hard  labor,  and  with*  or  without  solitary  c(Mifinement/'(6) 

Sec.  4.  ^'  Whosoever  shall  forge  aay  name,  handwriting,  or  tigncUvre  purporting 
to  be  the  name,  handwriting,  or  ngnaiure  of  a  witness  attesting  the  execution  of  any 
power  of  attorney  or  other  authority  to  transfer  any  share  or  interest  of  or  in  any 
such  stock,  annuity,  public  fund,  or  capital  stock  as  is  in  either  of  the  last  two  pre- 
ceding sections  mentioned,  or  to  receive  any  dividend  or  money  payable  in  respect 
of  any  such  share  or  interest,  or  sball  offer^  utter,  dispose  of,  or  put  off  any  such 
power  of  attorney  or  other  authority,  with  any  such  forged  name,  handwriting,  or 
signature  thereon,  knowing  the  saaie  to  be  forged,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than 
five(a)  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement."(^) 

Sec  5.  ^*  Whosoever  shall  wilfully  make  any  false  entry  in,  or  wilfully  alter  any 
word  or  figure  in,  any  of  the  books  of  account  kept  by  the  governor  and  company 
of  the  Bank  of  England  or  the  governor  and  company  of  the  Bank  of  Ireland,  in 
which  books  the  accounts  of  the  owners  of  any  stock,  annuities,  or  other  public 
funds  which  now  are  or  hereafter  may  be  transferable  at  the  Bank  of  England  or 
at  the  Bank  of  Ireland  shall  be  entei'ed  and  kept,  or  shall  in  any  manner  wilfuUv 
falsify  any  of  the  accounts  of  any  of  such  owners  in  any  of  the  s^d  books,  with 
intent  in  any  of  the  cases  aforesaid  to  defraud ;  or  shall  wilfully  make  any  transfer 
of  any  share  or  interest  of  or  in  any  stock,  annuity, or  other  public  fund  which  now 
is  or  hereafter  may  be  transferable  at  the  Bank  of  England  or  at  the  Bank  of 
Ireland,  in  ibe  name  of  any  person  not  being  the  true  and  lawful  owner  of  such 
share  or  interest,  with  intent  to  defxaud,  shall  he  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  life  or  for  any  term  not  less  than  five(a)  years,— or  to  be  imprisoned  for 
any  term  not  exceeding  two  yeaxs,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement '*(<i  )       . 

Sec.  6.  *"  Whosoever,  being  a  clerk,  officer,  or  servant  of  or  other  person  em- 
ployed or  intrusted  by  the  governor  and  company  of  the  Bank  of  England  or  the 
governor  and  company  of  the  Bank  *of  Ireland,  shall  knowingly  make  out   pcggA 
or  deliver  any  dividend  warrant,  or  warrant  for  payment' of  any  annuity,  in-   ^ 
teiest,  or  money  payable  at  the  Bank  of  England  or  Ireland,  for  a  greater  or  less 


(a)  27  k  28  Vict.  c.  47. 


[b)  ThiB  clause  is  framed  from  the  1  Will.  4j  c.  66,  a.  7,  and  the  latter  part  of  sec.  6 ; 
but  tkere  were  similar  provkions  in  the  37  Geo.  3,  c  54,  8. 12  (I.),  relating  to  the  Bank 
of  Ireland. 

As  to  the  words  in  italics,  see  the  last  note. 

As  to  hard  labor,  Ac.y  see  anU^  p.  849. 

(e)  This  claase  is  taken  from  the  1  Will.  4,  c.  6S,  s.  8,  and  ia  saw  in  Ireland. 

The  words  of  that  section  were  "  forge  the  name  or  handwriting  of  an j  person  as  or 
purporting  to  be  a  witness,"  and  the  terms  in  this  claase  were  substitnted  in  order  to 
prevent  a  doubt  in  case  the  name  of  a  non-existing  person  were  used  in  the  attestation 
of  a  power  of  attorney.    As  to  hard  labor,  &c.,  see  ante,  p.  849. 

(d)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  5 ;  but  there  were  similar  proyisions 
in  the  37  Geo.  3,  c.  54,  ss.  14,  16  (I.),  relating  to  the  Bank  of  Ireland.  As  to  hard  labor, 
kc.j  see  ante,  p.  849. 
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amoiint  than  the  pera^D  on  wkme  belalf  mch  wamnt  shftll  be  wade  out  is  entitied 
to,  with  intent  to  defrand,  shall  be  giiiltj:of  iUony^  avd  beibg  convioted  thoneof 
shall  be  liable,  at  tbe  discveti^ti  of  iha  eonrt,  to  be  kept  in  penal  servifeiide  for  aaj 
tenn  not  exceeding  seven  yens  and  >  not  less  Ihan  five(dlrit)  yenra,-*-**  or  to  be  impri* 
aoned  for  any  term  not  exoeeding  tiwo  yean,  iritli  or  watfaoafe  bard  iabov,  and  mtb 
or  without  solitary  eon&Mmcttit/'(e)  ■-      ■       ■ 

By  the  26  &  27  Vict.  o.  28,  <"  Aa  Act  to  fdve  fturtlier  fiteiUCaes  to  the  holdeiB  of 
the  public  stocks/'  s.  3,  ^  ofv^ery  person  insoribed  m  the  books  of  the  Bank  of  fing- 
land  or  of  the  Bank  of  Ir^and  as  proprietor  of  a  share  'in  ttepuUie  stoeksf'inay 
obtain  a  certificate  or  oertifioates  of  title  to-  the  said  share,  or  to  any  part  tberso^ 
baring  annexed' coupons  entitling  the  bearer  to  1^ -dividends  pajmbfe  in^  respect  to 
that  share  or  part  of  a  share ;"  and  by  see.  14^  "  wkoflpemr  shall  fbcge  or  aknr,  or 
offer,  utter,  dispose  of,  or  pot  off,  knowing  tbe  same  to  be  fog^  or  ^ilterad,  any 
stock  certificate  or  oonpon,  or  aay-doouneiit  pnrpo/ting  to  he  a  stoofc  ooitfioate  or 
coupon  iflsued  in  porsnance  of  thisAet,  or  shidl  4eHiand  or  endearor  to  obtain  or 
receive  any  share  or  interest  of  or  in  thcpubBe  atoeks,  or  to  receive  any  dividend 
or  money  payable  in  respect  thereof^  by  vivtae  of'  any  sncih  forged  or  altered  oortifi- 
oate  or  coupon  or  document  purporting  as  ttfiovesaid,  knowing  'tfae*sam&  to  be  forged 
or  altered,  with  intent  in  any  of  the  cases  afotesaid  to  deiraod,  shall  be  guilty  of 
felony,  and  being  oonvleted  thereof  shall  bo  Uable,  at  tbe  disoretnon  of  the  ooiqi^  to 
be  kept  in  penal  servitude  for  lifii  or  for  any  terra  'not  less  lihan  ftr^dd  )  years,  or 
to  be  imprisoned  for  any  term  not  exoeediog  tansn  yeaks,  with  or  withont  hard  labor, 
and  with  or  without  solitary  confinement." 

Sec.  15.  '^  Whosoever  shall  fhlsely  and  «bneitfnUy  personate  any  owner  of  any 
share  or  interest  of  or  in  any  of  (die  public  stocks,  or  of-  any  stock  certtfloate  or 
coupon  issued  in  pursuance  of  this  Act,  and  shall  thereby  obtain  orendeavtirto 
obtain  any  such  stock  certificate  or  coupon,  or  raoeive  or  endeavor  to  receive  any 
money  due  to  any  suoh  own4r,  as  if  sueh  offonder  wem  the  Unn  and  lawful  owirar, 
shall  be  guilty  of  felony,  and  b^ing  eoovicted  thereof  ehali  lie  itable^  at  the  diacre- 
tion  of  the  court,  to  be  kept  in  penal  sefvitnde  for  life  or  ^or  any' teraa  not  lees  tiian 
five(<^f£  )  years,  or  to  be  imprisoned  for  any  tern  tiot  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  sofitery  confinement.'' 

'^Sec.  16.  '^  Whosoever,  without  lawful  anthoriiy  or  eKcocte,  the  proof  wberaof 
shall  lie  on  the  party  aoonaed,  shall  e t^nnre  or  make  upon  any  plate,  'wood,  atone, 
or  other  material^  any  stock  oertifioato  or  oonpon  purporttag  to  be  a  atoek  oef  taficate 
or  coupon  issued  or  made  under  and  -in  pursuance  of  this  Act,  or  to  be  a  blank 
it:ot*-t  <|  stock  certifieate  or  coupon  issued  at  made  as  aforesaid;  or  to  be  a  part  *of 
^  such  a  stock  certifiofite  or  coupon^  or  shall  use  ady  such  plate,  wood,  slone, 
or  other  material  fbr  the  midcing  or  printqig  any  suoh.-stoofc  certificato  or  coupon,  or 
any  sueh  blank  stock  eeriificato  or  coupon,  or  any  part  tlipi^f  reB{>eGtively,  or 
knowingly  have  in  his  custody  or  poesessien  any  snc^  phita,-  wood,  atone,  or  other 
material,  or  shall  knowingly  offer,  utter,  dispose  of,' or  put  oS^  or  hate  in  his  enatody 
or  possession,  any  paper  u'poo  wbich  any  such  blank.  8to<^  elsrtifiGale  orieoupon,  or 
part  of  aoy  snch  stock  eertificate  or  coupon,  ^haU  be  made  or  jiprinted,  shall  be  giidlty 
of  felony,  and  being  convicted  thereof  shall  be  liabb,  at  the  discretii^n  of  the  eouit, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  five(6e)  years,  or  to  be  imprisoned  for  any  term  Hot  exceeding  two  yeavs,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Besides  the  statutes  above  set  .forth  there  may  be  briefly  notice^  the.  9  Qteo.  1,  c. 
12,  s.  4,(/)  which  pxade  it  a  capital  felony  to  forge  orders,,  receipts,  &c,,  relating  to 
the  payment  of  annuities  payable  at  the  Exchequer,  as  mentioned  in.  the  Act;  and 
the  85  Geo.  3,  c.  66,  with  the  37  Oeo.  3,  c.  46,  which  contain  regulations  for  tratas- 

(drf)  27  &  28  Vict.  c.  47. 

(e)  This  elaiise  is  taken  from  tbe  I  WilU  4^  c.  <^,  a.  9,  exoef^t  the  words,  '' warraat  for 
paymeDt  of  any  annaityt  interest,  or  mo««y,"  wMch  ar«  takon  from  th^  similar  cbiase  in 
the  37  Geo.  a,  o.  54,  s.  17  (I.),  r^atlng  to  tbe  Bank  of  Irelaad.  '  As  to  hard  labor,  iuu^  see 
antef  ^,  849. 

Ue)  27  k  28  VicL  o,  47.  .... 

(/)  The  present  panisbment  is  that  mentioaed  in.  the  24  k  25  VicU  e.  98,  s.  48,  «iil<,  p. 
847. 
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ferring  ^e  pAjflMoi  of  certain •amnitfKx.ADd.  dtiddMida  from  Irelcind  to  the  Bank  of 
Bngknd^  inade  the  fiwging  or  altering  receipts  «fi)r' tohecnpticoiB  to  loans  or  debeo- 
tanea,  under  these  Acta^  a.capkal  offedoey.re^naet^  the  pvo-vi^oDS  of  the  8  G4a  1, 
o.  22,  a.  ly(^)  and  the  33  Geo*  8^'C.  8&,(^).And  made*  tha  forging  or  uttering  any 
dividend  warranty  or  warrant  for  the/paymfontef  any  anniiity,  &o.,  payable  in  pur- 
suance thereof,  capital  offences.  The  52  Geo.  3,-g.  129^  aJfio^  which  is  entitled,  Aa 
Aotr  for  aueddiag  the  48  Geo.  3;  o.- 1^2^.  alid  the.  49  Oeo^  3,  c«  64,  in  enabling  the 
ocnntniasioDers  £6c  the  reduction  of  ithe  nattonal  debt  to  grant  Itfe^annuities,  recites 
thoBQ  Aeto^  specifies  tbe  tera»  da  which  the  life^annuities  ahall  be  granted,  dediares 
before  wham  the  neocseafy'affidavita  or  afitmationa  and  oertifioataa  shall  be  taken ; 
and. enaets  that)  if  any  person  shall  forge,  &o«,  any  such  affidavit,  affirmation,  or  cer- 
tificate^ or  produce  to  any' person  aeting  under  the . authority  of  the  Acts,  or  utter 
the  same,  knowing  the  same  to  he  fei^edi  &e,,  such  perapn  shall  be  guilty  of  felony, 
without  benefit  of  clergy.  (A)  Asd  the  10  Gheo*  4f  cl  50^  which  wee  passed  for  the 
lurther  imprDvement  uf-  the  land  rovenne  of  thecrowny  makes  it  a  felony  (by,  sec. 
124)  to*  ioDge  any  power  of  attorney  fcr  the. sale  or  transfer  of  any  stock,  or^iny 
draft,  iostnuBODt,  or  writing,  for  the  receiving  aby  money  in  the  Bank  of  England 
or  Ireland,  Ae.,  (»r  any  draft,  instrumemb,  er  writing  im  the  form  oi  a  draft  of  the 
GonxnissioneiB  of  the  Woods  and  Forests. 

In  the  Acts  by  which  the  difierent  Ukua  have  been  raised,  common  clauses  have 
usually  been  insetted,  in  substance,  nearly  *the  aame,  by.whiah  it  is  made  a  noM 
felony  to  forge  certificates,  debentures,  receipts,  &o.,  mentioned  in  the  ^ 

Act8.(t)  ' 

Some  enactments  nespeettag  the  fer^gery  «f  dwidend  warrcmU  have  occurred  in 
the  statutes  already  mentioned.  But  these  is  a  general  provision  as  to  the  forgery 
of  these  instruments  contained ,  \a  the  24  &  -25  Yict.  o.  98^  which  will  be  stated  at 
large  in  the  next  chapter,  aa  it  relatea  not  only  to  dividend  warrants,  but  to  the 
fi)rgory  of  bank  notca  and  ether  securities  of  the  Bank  of  England. 

The  foEgnry  or  oouakerfeitiag  of  any  esochefuer  hiU  is  auide  a  felony  by  the  several 
Aete  passed,  nsiisUy.  every  year,  authonsing  the  issue  of  .such  securities.  Latterly 
it  hsa  been  enacted,  that  the  clauses  of  the  48  Geo.  3,  e.  1,  entitled,  '^An  Act  for 
rq^latiog  the  issuing  and  payiiig<^  oi  Exeheqaer  Bills,"  shall  be  extended  to  the  Acts 
sttfasequcntly  passed  ;(^')  and  one  of  those  clausea  (s.  9)  enacts,  'Hhat  if  any  person 
or  persons  shali  foxge;or  counterfeit  any  exchequer  tall  or  any  indorsement  or  writing 
thereupon  or  therein,  or. tender  in  payment tanyjudi  forged  or  oounterfeited  bill,  or 
any  exchequer  hill  with  such  couaitMr&it  indorsement  or  writing  thereon,  or  shall 
demand  to  have  such  oounterfeit  bill,  or  any  exd^equer  bill  with  such  counterfeit 
mdorsement  or  writing  thereupon  or  therein,  exchanged  for  ready  money  or  for 
another  exchequer  bill^  by  aay  person  or;. persoqs,  body  or  bodies  politio  or  corporate, 
who  shall  be  obliged  of  required  to  exeb'^'^  the  same,  or  by  any  other  person  or 
persons  whatsoever,  knowing  Lhe  bill  so  tendered  in  payment,  or  demanded  to  be 
exchanged,  or  the  indotBemeiitor  writiag  thereupon*  or  therein,  to  be  forged  or 
oonatedeited,  and  with  intent- to  defiraud  his  Majesty,  his  heirs  and  successor^,  or 
the  persons  to  be  amMdnfted  to-  pay  off  the^aaoM,  or  any  of  them,  or  to  pay  any 
interest  thereupon,  or.  the  person  or  persons^  body  or  bodies  politio  or  corporate,  who 

(^)  R^pealea  by  the  \  WiU.  4,  c  6ft,  •*  81* 

(A)  The  9  Geo.  4,  c.  16,  repeals  ''all  such. powers  and  aathorities  as  are  hj  the  48  Geo. 

3,  c»  142,  49  Geo.  3^  c.  64,  aod  the  52  Geo.  3,  c.  129,  or  any  or  either  of  them  given  to  the 
commissioners  fbr  the  reduetion  of  ihe  national idebt,  for  or  iii  relation  to  the  grantiiig  of 
any  life  annuities,  or  the  accepting  tbb  trans/ets  of  any  stock  for  any  life  annaities. 

(t)  Sa^b  ad  the  18  Jfc  10  Vict.  e.  Id;  9.  23.. 

(»  The  last  A%iX  on  thl^  pmbj«pt,  the\27  V^ct*  c.^.roettes  thQ  4a  Geo.  3,  c.  1,  4  &  5  Wi^l. 

4,  c.  15,  and  5  ft  6  Vict.  c.  66,  and  by  sec.  3,  enacts  that  every  the  clauses,  &c.,  in  those 
Acts  shall  be  extended  to  the  Exchequer  Bills  to  be  made  in  pursbanee  of  the  Acts  as  fully 
as  if  tbe  clauses  t^ere  i^pm^d  fn  the  Aet.  l?he  48  Geo*  3, 1. 1,'  was  repealed  by  the  I  Will. 
4,  c.  ee,  8.  31,  as  fax  *<«s' relates  to  any  forgery  or  ottisr  capital  feloby  therein  menlioned*'' 
"  NevenheleSB,''  says  Mr.  LonsAaU,  Or.lBt.  100,  <^the  adnivftl  AppropViation  Acts  still  con- 
tinue to  have  inserted  in  them  the  before-mentioned  clause.  The  forging  of  exchequer 
bills  under  these  Acts  would  therefore  appear  to  be  capital."  See  also  the  4  ft  5  Will.  4, 
c.  1&,  s.  28,  as  to  tb«  fofgery  of  documents  tttid^f  that' Act,  and  fiwre  its  effect  as  to  the 
present  punishment. 
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8hall  contract  to  (nrcnkte  ot  exchange  the  flume  or  any  of  then,  cn^  any  oth^r  pnaoo 
(xt  persons,  body  or  bodies  polstio  or  ddrpnrate ;  then  enary  anch  person  tir  peraoos 
so  offending,  being  thereof  kwPally  convicted,  shall  he  adjudged  a  ftlon,  and  shall 
suffer  as  in  casea  of  ftlony.  withiout  benefit  of  cl»v^."    ' 

The  5  Viet  e.  8,  entitled,  ''An  Aot  for  Fmnding  Bacdmn>»P  BiHs,"  by  aec  26 
enacts,  that  "if  any  person  or  persons  shall  forge  or  flxinter&ifc,  or  came  or  proeaie 
to  be  forged  or  counterfeited,  or  shall  willingly  aiot  or  aasiat  in  the  fbr«rit)g  or  eo«ui> 
terfeiting  any  receipt  or  reodpts  for  the  Whole  or  any  paivt  oi'  pasts  of  the  said  sub* 
soription  towards  the  said  stfin  of  &Ye  millions,  aithier  with  orwidiout  the  nanwor 
*8631  ^^^^^  ^^  ^^y  person  or  persoafi  being  iaserted  thsmn  as  the  snhaeriher  or 
*  -^  subscribers  thereto,  or  payer  cur-  ^^payers  thereof,  or  of  any  part  or  parto 
thereof,  or  shall  alter  any  number,  fiinire.  or  Word  thereiB,  or  utter  or  publi^  as 
true  any  such  false,  forged,  counterfeited,  or  altered  receipt  or  reoeipts,  with  intent 
to  defraud  the  governor  and  company  of  the  Boak  ef  Bngkod,  or  any  body  politic 
or  corporate,  or  any  pefaon  or  persons  whatsoever,  every  snoh  person  or  persons  so 
forsring  or  counterfeiting,  or  oausrng  or  procuring  to  be  fbcged  or  oouBterfBited,  or 
willingly  acting  or  aasistinfjc  in  the.foi^^ng  or  eomteribitiiig,  or  altering,  uttering,  or 
publishing  as  aforesaid,  being  thereof  convicted  in  due  form  of  law,  shall  be 
adjudged  guilty  of  felony,  and  liable  to  be  transported  beyond  the  seas  for  life  or 
for  any  term  not  leas  than  seven  years,(iC:)  or  to  be  inipristned  for  any  term  not 
exceeding  four  years  nor  less  than  two  years,  under"  the  t)foviBioi»  of  the  1   Viet 

The  5  Geo.  4,  o  63,  entitled,  <'  An  Act  to  permit  the  Mutual  Transfer  of  Oapi* 
tel  in  certain  Public  Stocka  or  Funds  transferable  at 'the  Banke  of  England  and 
Ireland  respectively,''  by  see.  22,  enacte  that  "if  any  person  or  persons  shall  foi^ 
or  counterfeit,  or  cause  or  proeure  to  be  forged  of  eoitnterfeited,  or  shall  willingly 
act  or  assist  in  the  forging  or  oovnterfeitiag  any  oertfficate  or  dnplieate  certifieate 
required  by  this  Act,  or  shall  alter  any  number,  fi^re,  or  word  therein;  or  shall 
alter,  [stc]  nr  publish  as  tiHe  any  such  false,  ibrged,  counterfeited,  or  altered  cer- 
tificate, with  intent  to  defhuid  the  governor  and  oompamy  of  Uio  Bank  of  En^^and, 
or  the  governor  and  company  of  the  Bank  of  Ireland,  or  aby  body  politic  or  oorpo^ 
rate,  or  any  person  or  persons  whomsoever,  every  aueh  person  or  persons  so  forging 
or  counterfeiting,  or  causing  or  proouring  to  be  fbrged  or  count^eited,  or  vrSKngly 
actinsr  or  assisting  in  the  forging  or  oountertbiting,  or  altering,  uttering,  or  pnb*> 
lished  [sic]  as  aforesaid,  being  thereof  convicted  in  due  fbi^a  ef  law,  shall  be 
adjudged  guilty  of  felony,  and  shaH  Buffer  dteth  as  a  ^lon,  without  benefit*  of 
oierzyJ'(l) 

An  indictment  on  tiie  83  G^.  8,  c.  30,  s.  2,  charged  that  W.  flavrison  wa»  entii- 
tied  to  £50  interest  or  share  in  the  consolidated  thvee  i^  cent.' annuities ;  and  that 
whilst  W.  H.  was  so  Entitled  to  the  said  £50,  Ac.,  th^  |trisoner  ihlsdy  made,  ftn^jBd, 
and  counterfeited  a  transfer  of  the  said  £M  iatereat  or  'shlu«|  with  the  name  of 
the  said  W.  H.  thereto  subscribe,  pnrpertibg  to  have^hten  sifdrned  by  the  saod  W. 
H.,  and  to  be  a  tran^k'  of  the  aaid  £50,  &c.,  fhom  the  ■  said  'W.  H.  onto  one  W. 
W.,  the  tenor  of  winch  was.  fta  (setting  it  out) ;  with  iuteaf'to  defraud  the  gor- 
ernor  and  company  of  the  Bank  of  England,  contrary  to  the  form  of  the  atatnta, 
&o  In  other  county  the  intent  was  laid  to  be  to  defiraiid  W.  H.  and  W.  W.,  and 
in  others  the  prisoner  was  charged  with  publishing  t^e  transfer^  knowing  it  to  h« 
forged,  with  the  sameintett.  The^e  were  also  fiirther  oounts,  charging  the  pri- 
soner generally  witlr  forging. a  certain  transfer,  to  wit,  a  tranafer  of  an  interest  and 
share,  via.  d^O  interest  and  .share  of  and  «in  certahi  inauitieB  ttnasferable  at  the 
Bank  of  England,  o^mnionly  telled  consolidated'  tfaneiB' per  cent,  annuities,  withnni 
*8B4'I  ^^^^^  ^  whom  ^he  stook  belonged,  oi;  reeiiing^  Uie  Atotutes  relating  therett^ 
-*  in  fraud  of  the  said  teVefal  persons.    The  prisoner  jmd  H.  Harland  wftre 

executors  of  J.  :Howard,.^ho  had  by.  his  will  givhu'  th^  i£5G^an  the  three  per  cent. 

»       -,  ■.'         •         •••.,i«-'-'^  •- 

.  (k)  Penal  flervitude'for  life,  qr  fpr  any  term  Hot  less  thfia  fije  jearf ,    See  toI.  1,  p.  4, 

and  Ibe  2Y  &  28  Vict.  c.  47.  '  ^  * 

(I)  This  prpyi^iqn  ^aft  qpt  e^feakgi^r  repoaUd  i^y  tlia  i  WUL  4>.c<  66,  but  the  pttoish- 

ment  of  death  was  abolished  by  the  first  section'of  that  6tatutQ|.i|Dd  the  present  pUniah- 

ment  is  under  the  24  k  25  Yiet.  c.  98,  8.  48,  arUe^  p.  847. 


CHAP.  XXXV.]  PUBLIO  FUNDS,   SiDOCHSy  &C.  864 

oonsote  to  his  gnndaotty  W.  lisrnsoD,  and  on  the  1 1th  of  January,  1796,  they 
ti«a8£srred  the  ttvieurta  ike.  name  of  W»  Hamson;  inU  the  transfer  never  was 
aceepted  by  W.  HamMOtu  AflierwaecLS)  on  the  I4tli  of  Janoary,  the  prieoner 
hronght  his  own  son  with  him.  to  the  bank,  asd  represented  him  to  be  W.  Harri- 
son ;  and,  by  the  intenrentiani  of  aibsoker,  it  was  agreed  that  the  stock  shonld  be 
sold  to  W.  West.  The  priBener^s  son,  in  his  pr&seDoe,  signed  the  transfer,  which 
wias  properly  filled  up^  bftitr&om  the  ^iroomstanoe  of  his  writing  the  name  with  a 
doable  ss  (UanrisBon)'  he  waft  reqaiied  to  bring  an  afidafvit  that  he  was  the  person 
deaeribed  in  the  books  of  the.  bank  by  the  name  t(k'  £Uurrison  with  a  single  9;  and 
in  conaequenoe  tha  broker  did  not  pay  over  the*  moinej  he  had  received  from  West 
for  the  Btoeky  and  the  traosfor  wa8< not  witnessed*  It  appeared  that  according'  to 
the  printed  form  of  transfera  need  at/the  bank  they  oaght  to  be  witnessed }  and  also 
that  there  were  posttive  orders  at  die  bank  not  to  tranider  any  stock  till  it  had  been 
aco^»ted.  Bat  this  last  mle  was  frequently  departed  from  in  transfers  made  with 
the  stockjobbers ;  and  it  was  allowed  by  the  rules  that  dividends  should  be  roceived 
on  stock  before  it  was  accepted.  On  behalf  of  die  prisoner  the  33  Geo.  3,  c.  28, 
was  dted,  which  required  that  books  should  be  kept  at  the  bank  for  the  entorine 
of  all  transfers,  which  should  be  oooceived  in  proper  words  for  that  purpose,  and 
signed  by  the  parties  making  saeh  transfers,  and  that  the  several  persons  to  whom 
aueh  transfers  should  bei  inade  should  underwrito  their  aooeptance  thereof;  and 
that  no  other  method  of  traasferting  or  assigning  the  said  annuities  should  be  good 
or  available  in  law.  And  it  was  objected  that  the  evidence  did  not  support  the 
indictment ;  first,  for  wadt  of  Harrison's  aooeptance  of  the  transfer  made  to  him  by 
the  executors  of  Howafd }  which  it  was  contonded  was  necessary  to  tnake  the  trans* 
for  complete,  ai^d  give  Harrison  possession  of  the  £50  stock ;  secondly,  because  no 
transfer  at  all  could  be  made  until  the  stock  was  accepted ;  and  thirdly,  that  the 
transfer  in  the  name  of  W.  Harrison  was  not  witnessed,  and  therefore  not  available 
in  law,  and  in  fact  no  transfer;'  the  witnessing  being  part  of  the  words  in  which 
transfers  were  coneeived.(tit)  The  jury  having  found  the  prisoner  guilty,  the.  case 
was  argued  before  the  judges  at  some  length,  the  counsel  for  the  prosecution  rely- 
ing upon  33  Geo*  3,c.  30,  a.  2;  and  ultimately  the  objections  were  all  overruled, 
and  the  offence  was  hf4den  to  foe  eomplete.  It «  stated  that  BuUer,  J.,  in  deliver* 
ing  the  opinion  of  the  judges,  observed  as  to  the  two  first  objections  that  two 
answers  had  been  given,  first,  that  the  stoek  vestedf  in  W.  H.  by  the  mero  act  of 
transferring  it  into  hie  name,  and  that  if  he  had  died  before  he  had  accepted  it, 
yet  it  would  have  gone  to  his  executors  as  part  of  his  personal  estate;  and  secondly, 
that  the  nature  of  the  offence  would  not  have  been  altered  if  W.  H.  had  not  had 
any  sto^  standing  ill  his'  name;  for  the  transfer  forged  by  the  prisoner  was  com" 
pleto  on  the  face  of  it,  and  imported  that  there- was  sueh  a  description  of  stock 
capable  of  being  trane&rred ;  ^that  neither  the  forgeiy  nor  the  fraud  would  r^cogK 
have  been  less  conpleto  if  Harrison  had  really  had  no  stook.  And  as  to  *- 
the  third  objection)  h»  said  that  the  judges  were  all  of  opinion  that  the  entry  and 
signatures,  as  stated. in  the  indictoieat,  were  a  complete  transf^nr  without  the  attesta- 
tion of  wttnees,  which  was  no  part  of  the  inatrument,  but  only  required  by  the  bank 
for  their  own  protection  ex  abundanti  cauteld  (n) 

A  case  also  has  occurred  in  ^hich  ^  endeavoring  to  receive,  dbcy  the  money  of  a 
woprietor  of  stock,  Within  the  31  Geo.  2,  c.  22,  s.  37,  came  under  consideration. 
The  prisoner,  Fraaois  Parr,  applied  to  the  clerk  whose  business  it  was  to  issue  the 
dividend  warrants  upon  the  3  per  cent,  consols  stock,  in  the  name  of  Isaac  Hart,  for 
a  warrant  for  half*a^year's  dividend ;  using  the  words,  '^  Isaac  Hart,  £3900/'  He 
also  signed  the  book^  ^^  Isaac  Hart ;"  and  being  asked  of  what  place?  he  said  Wind- 
sor; which  agreeing  with  the  description  in  the  book,  a  warrant  was  made  out  for 
£58  10#.,  to  which  l>e  again  signed  '^  Isaac  Harf ."  The  warrant  was  then  delivered 
to  him.  A  few  minntea  atterwards  he  was  apprehended;  and  it  did  not  appear  that 
in  the  meantime  he  had  made  any  application  at  the  pay-office,  or  had  even  gone 
towards  it,  or  taken  any  oth^  «tep  towards  obt&ining  the  actual  payment  of  the 

(lit)  The  want  of  witoessing  was  con^red  to  the  oiaissioa  in  the  bill  of  exchange  in 
Moffatt's  case,  Ante^  p.-  764. 

(n)  Oade's  caae,  2  East  P.  C.  c.  19,  s.  9,  p.  874;  2  Leach  732. 
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money.  It  was  object^  hf  h»  ootuiBel  l^at-soiM  0«oh  ^modeding  WM  B^eoeaftiy  to 
the  completioD  of  die  ^^ffeooo;  biH  sfter  bw  oovrrictirHi)  the  poittt  bMng  Bab«<ilted  to 
tb^  eoDsideratioD  of  >the  tw«l^  jwlg^)  they -alt  Md  thB  «oiivicl(ibD  Hght;  and 
Gould,  J.,  in  delivering  their  opinion,  Bftid^thnttbedlieC^  showed  thnt  the  prtsooer, 
by  perflonating  the  proprietory  and  by  oblainiog  and  indofmng  the  Hmmstii  ae  sneh, 
tbereby  made  an  endeavor,  ae  ftiy  as  it  wMI,  towards 'f^ecAVing  the  diTideQd.(0) 

It  was  held  that  a  power  of  «ttomey  to  transit  govenmient  sloek  iign^,  ewed, 
and  delivered,  was  a  deed  wittafai  %ke  2  Geo.  2«  a.  25^  s.  1  (y^em  repealed).  (^)    > 

Upon  the  trial  of  any  indiotineiit  for  any  ofibiiee  in  'this  diapter,  4he  Jary  jna^", 
under  the  14  &  15  Vict.  a.  100,  a.  0,(9) 'Oonviot  ihe  ptidonet^  ef  ftn  attempt  to  eom- 
m\t  the  same,  and  therMrpon  he  laav  be  punished  in  the  same  manner  ns  if  hie  had 
been  oonvioted  upon  an  indietment  int  soeh  attempti 


«       ^  »*  ■  n>».»^ii    »iii«iili«       il 
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OF  FORGINQ  TH8  fiSOUEttCIlB.  OF  VHK  BANK  OF  XHOLANH  OB  lASLliMD   OR 


Soon  afler  the  catablishmettt  of  the  Bank  o€  Kngknd,  itwaa  thonght 
to  make  e^>ecial  provisioii  agaiast  the  offiuioe  of  foiging  its-aeovritnea.     The  fwmer 
gtatntes  relating  to  this  aiil^lMt  are  f^Maled. 

But  by  the  24  &  :^5  Viot.  0.  98,  a.  12, ""  whoaoever  ahali  ibi^  or  aker,  or  abaB 
offisr,  utter,  dispoee  of,  or  put  oS,  knowing  ihe  aaau  lo  ^  fqrged  or  altered,  apy  *aote 
or  bill  of  exchange  of  the  govenoor  and.CQt&pttny  of  the  Bavkof  £ii^and  or  of  the 
gOTemor  and  company  of  tbe  Bank  of  Irefauid,  ora/cmff.  other  iod^  corporatey  com* 
pony,  or  person  carrying  oit  ike  hmnese  of  bambere,  oommonly  called  a  bank  note, 
a  bank  bill  of  ezehange^  or  a  bank  post  bill,  or  any  indoifskment  on  i«r  aesignmieBt  of 
any  bank  note,  bank  bill  of  exohangO)  or  bank  post  bill^  wtlh.  intent  to  delVaad,  shall 
be  guilty  of  felony,  and  beuig  ooaurioled  thereof  «haU  be  liable,  at  the  diaoretmi  of 
the  court,  to  be  kept  in  penal  dwvitvde  finr  K&ior  fcir  any  0Bp»  not  lass  than  §nre(a^ 
Yeara/-*-or  to  be  impriaoiied  Sue  any  t^m  not  exoaedtng  two  yaam,<  wi^  or  witliont 
nard  labor,  and  with  or  without  solShury  c6nfinement."(^)  ..  ■ 

Seo.  13.  ^*  Whosoever,  without  kwful  aai<A(rt^>or>.ezeuse  (the  pn)of  whereof 
shall  lie  on  the  party  Aoe«aed))  ebuH  purchiae  or- Deceive  frtmanyotber  penKm^or 
have  in  his  custody  or  poaaessioa,  any  forged  bank  note^  bask  bill  of  esidiange,  or 
bank  post  bill,  or  blank  bank  note,  blank  bank  biU  of  exduihiee^  er  fabnk  bank-  post 
bin,  knowing  the  same  to  be  fbigeA^  shaU  be  gidkycf  felony,  and  being  convicted 
thereof  flhaU  be  liable^  at  tho  dianBretiQn  oC  the  court,  to  ba  kept  in-penai  eervitndQ 

(p)  Parr's,  case,  1  Leach  434  i  2  Bfaat  P,  C.  c,  220,  s.  2,  j).  1005.  In  thU  case^  J.  Hart, 
the  proprietor  of  the  stock,  was  ezaminl^d  as*  a  witnesk  to  prove  the  tdentity  of  the 
person  intended  to  be  defrauded. 

{p)  Rex  V.  Pauntleroy,  R  k  M.  €.  C.  R.  B2;  s.  a.\  2  Bftn^.  U,  41*  (9  B.  C.  L.  R.).  Sec 
this  pase  more  fully  stated,  ^o«f.  A^  the  fo^^n^  such  a  pow^r  of  attorn^  is  made  an 
offence  expressly  by  the  24  k  ^25  Vict.  <?.  d8,'  S.  2,  anie^p.  858,  it  would  nuw  be  the  pro'i[>er 
course  to  proceed  Upon  that  sectioti.'  .      •  .    •       . 

{qyAnle,to\.l,p.l.'  .:     ,    ►     .  (a)  2?  4  28^V!ctyc.  4T.      "         '  ^ 

(b)  This  dause  is  trfkcs  ft^oitttblfc  I  l^'ilK  «,  t.  00,  S.'3.  Tti^r*  #er^  «itrii!ar  efaii^et  In 
the  2*1  &  22  Gheo.  >,  c.  16,'  s.  15  ;(I.'j,  33  (Ho.  5^,  c.  53,  s.  *  (I.),  and  0  Geo..  3,  c.  t'3,  s.  2, 
n.),  relating  to  the  forgery  in  Irefand  of  ba^k  boti^s  of  tl^e  banks  of  England  and 
Ireland. 

The  words  in  italics  are  new^  and  although  most  of  the  notes  of  commbii  bankers  fell 
within  the  fbrrticr  enacttii«Bt«  relating  lo  iftt  'Mg^ty  drprond^WoVy  hotes,  yet  the  ww 
words  will  include  cas^s  (hat  w«re'not  fbrmeriy  provided  for.'  Tharf  a  note  of  a  country 
bank  promising  ^*  to  p»y  the  bearer  one  guinea  on  denteatrd  in  cash  or  Bank  of  fittgland 
note,"  was  held  not  to  be  a  pronkisst^ry  note  for  the  payment  of  naoney  within  the  2  G^o. 
2,  c.  26  :  Wilkock's  <»se,'  S^4.  fitit*sti<A  a'  ^aSe  w'onld  clearly  )kU  within  Ibe  new  Wdrds 
of  this  clause. 

As  to  hard  labor,  Ac,  see  on/e,  p.  849. 
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for  »ny  tern  qcK  exoeedtog  funnteeft  yean  and^iot  leas  than  five(a)  years^ — or  to^  be 
imprison^  for  mf  leifift-Dot  ei00edl«^>two  year^  witb  (kt  without  hard  lftbQr.*'(c) 

^See.  14.  ^^  WhoaooFor^  ^ith^ot  Jajidbl  Authori^  or  .'exovBe.  (the  proof  puggj 
whereof  shaU  li^:  Oia^.4b&.  parfiy  aociMd)i  abtll  niflJca  or  uae,  or  knowingly  ■- 
biiT^  in  his  enalodjr  or^oaafiaeioD^»njr  &ra«ae,  menld,  or  inatnWnt  for  the  making 
of  paper  ^ith  ttte  wprda  <^  Bank  of  finglawd  "  or  '<  S»ih.  of  Ireland,"  or  aai^  part  ^ 
eneh  worda  tnl«9uie<jl  ft?  r^Memih  tuidip^us  /or  ^wmey  viaihle  in  Aheaul^tance  of 
tbe  paper,  or  for  Ae  «a«kiqg  of  paper  wit^  curved  et  waving,  bar  line?,  or  with  th^. 
Ifty^ig'Wir&Uaea  thereof  in  a  wavingior  enrved  shape,  or  wi|h  any  number,  &am,>or 
amount  ejiprea^ed  in  a  word  er  word^  in  Boipan  letters,  visible  in  the  anbatanee  of 
tbe-paper  [or  wiitb  w^.^^ym  Qt  :diatiii6tioa  peoialiar  ta  and  appearing  in  the  sub- 
stance  of  the  paper  uaed  by  th^  §P!l^i»raor  aod  Q/^fBBUj^HWf  of  (he^  J^ka  of  England 
and  Ireland  respectively  for  any  notea,  bills  of  exchange,  or  bank  post  bills  of  such 
banks  respectively],  or  shall  make,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or 
knowingly  have  in  his  custody  or  possession,  any  paper,  whatsoever  with  the  words 
*^  Bank  of  England  "  or  "  Bank  of  Ireland,"  or  any  part  of  such  words  intended  to 
reaembU  and  pass  for  the  game,  visible  in  the  substance  of  the  paper,  or  any  paper 
with  curved  or  waving  bar  lines,  or>with  the  layit^  wii^  fines  thereof  in  a  waving 
or  curved  shape,  or  with  any  number,  sum,  or  amount  expressed  in  a  word  or  words 
in  Boman.lfttterS)  appearing  visible  in  t^ieuobstance  cf  the  paper  [or  with  any  de- 
vice or  distinction  peculiar  to  and  appearing  in  tbe  substance  of  tbe  paper  used  by 
the  governor  and  company  of  the  Banks  of  England  and  Ireland  respectively  for 
any  .notea,  biUa  of  exchaUgef  or  batk  poet  bilb  of  •aook  banks  respectively^,  or  shall 
by  «ny  art  or  oontiivanoe'  cause  the  worda  "  Ba^kof  Bogland"  pr  ^^  Bank  of  Ire- 
land," or  any  part  of  such  words  intended  ta  v^fonbie  andpoMfor  the  same  [or  any 
4«fice  or  distinotioB  peeuliar  to  and  appearing  in  the  subatanbe-of  the  paper  used 
by  tbe  govemoft:  aad  eompany  of  tl»  Banka  of  finghuad  and  Ireland  ceapeotivelj  fet 
any  Uotee,  biUa  of  exchange)  or  bilnk  fost  bilk  of  sooh  banka  reepeetively],  to  appear 
visible  in  the  substance  «f  w^  futper,  or  ahall  eauae  the*  nmnertcal  sum  or  amount 
of  any  bank  note,  bubk  bill  of  esehoige,  (H^battk  poat  bill,  blank  bank  note,  blank 
bank  bill  of-eKoha^n^  or  bkikk  bank  post  biU,  i^  a  wolrd  or  words  in  Roman  letters, 
to  ^peac  visible  in^  the  atribatanoe  of  t&B  pi^r  wbenon  tb&  aame<  shall  be  written  or 
printed,  shall  be  gnilty^of  felony,  and  beuig  oonvioted  tibeveof  shall  be  liable^  at  the 
disoreftion  lOf  the  <oourt^  to^  be  keptin  penal  arantnde  for  any  term  not  exoeeding 
Amrtaen  yeats,  -and  not  leaa  duut  £ve(i^  Vyears^  or  to  be  impriaongad  for  any  term  not 
oxoeeding  two  years,  with  or  withoot  hard  labor.' Vitf) 

« See.  ld»  ^^  Nothing  io  the  last,  pa^eeeding  ^eactimi  eontained  ahaU  prevent  any 
person  from  ieauing  any  bill-  of  exohange  or  .pwaiisactty  nete  having  the'  amount 
theroof  ekpresaediin  gnin^y^v  ins:nttmeridaifigunaerignres denoting  the  amount 
ihefeof  in  '^'pentids  ateiling,iAppeairing;Fiaible  in  tbj&  »attbBtanee  of  the  paper  r^o^o 
upon  which  the  'samevslukM  lie  written  or  prin6ed^nor  shaU- prevent  any  ^ 
peiBdnfvom.nMikuigy  nsing^  sellmg  any  paper  having  waning  or  curved  lines  er  any 
other  devices  in  the  nature  of  watermarks  visible  i^  the  substance  of  the  paper,  not 
being  bar  lines,  or  laying  wire  lines,  provided ,  the  same  are  not  so  contrived  as  to 

{e)  This  Qlaq8e,ia  takfe^  from  Dmb  1  Wxl\,  4,,c.  C|6,  a.  12.  Tfi^re  waa,a  sioxilar  claoAe  in 
the  49  Cteo.  3^.q..;13,.s.  2  (l.}>  relating  to  bank  J»ot^,  ^9.,  of  the  B4iik  of  Irelaa,(jl. 

A  question  maj  be  rai9e(f  whether  this  clause  includes  the  notes  of  common  bankers. 
Kelthdr  of  the  old  enactments  did  ;  but  placed  as  this  enactment  is,  imtaiediatelj  after  the 
one  including  such  n^tes,  which  describes ^ them  as  commonly  called  by  the  very  terms 
Uf^  in  thi|  auction, . t)ie ire.  cfMi  be.no  doubt  ^aD  Ijiej  a^ould  be  he^  to  be  within  ik 

The  words  "  wUhou,i  lf^wf^l  authority,.  &e./'  are  oiade  uniform  .throii^hout  this  Aqt. 

As  to  bard  labor,;  jkc,,  see  tfn^c,  P^  S49,,   '      (<<)  J57  &  28  Vict.  c.  47.    .   .  ".    ' 

(e)  This  clause  is  fVamed  Arom  the  1  Will.  4,  c.  66,  s.  13 ;  38  Geo.  3,  c.  53,  s.  3  (I.) ;  and 

a^^Geo.  3,  €.63,8.3(10-  '.  '  '  . 

iTiie  parts  between -brackets  are  ^ken  from  the  .twQ  latter  Acts,*  those  Acts  had  the 

words  **or.the  greater  ^part. of  such  words^"  for  which  the,Sele9t  Qommittee  of  the 

Commons  substitu-ted,  ^' any  part  ot'>such  words  intended  i9  resemble,  and  pass,  for  the 

sane/'  as  tbe  greater  part  of  tbe  worda  ^'  6^k  of  Ireland '.'  ^r  ^^  Bank  of  fiogland  V  might 

be.viaiblein.paper,  ^i^d  jejt  lajgH  ufeifh^  xef^am^ble'nor  lie  inUaded.tp  x<^embl9  either,  of 

those  expressions. 

As  to  hard  labor,  ^c,  see  anUj  p.  849. 
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fona  the  groondwork  or  textare  of  the  paper,  or  to  reeeiiible  the  waviiKg  or  eitrved 
lajing  wire  linos  or  bar  linee  or  the  watermarks  of  the  paper  used  by  the  govenor 
and  company  of  the  Banks  of  Engknd  aod  Ireland  reflpeetively/Y/) 

Sec.  16.  ''  Whofioeyer,  without  lawfiil  authority  or  exeuae  (tke  proof  wkoreof 
shall  lie  on  the  party  accused),  shall  eugrave  or  in  auywise  make  upon  ubj  plaile 
whatsoever,  or  upon  any  wood,  stone,  or  other  material,  any  promissory  note,  bill  of 
exchange,  or  bank  po9t  bilL,  or  part  of  a  proaniflsory  bote,  bill  of  exehan^,  or  bmik 
post  biUj  purporting  to  be  a  bauk  note,  bank  bill  of  ezohauge,  or  bank  post  btt  of 
the  governor  and  company  of  the  Bank  of  England  or  of  the  goveruor  and  oompmj 
of  the  Bank  of  Ireland,  or  of  any  other  body  corporate,  company,  or  person  oarryiag 
on  the  business  of  bankers,  or  to  be  a  blank  bonk  note,  blank  promissory  note,  blank 
bank  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company  of  the 
Bank  of  Engknd  or  of  the  gpvernor  and  company  of  the  Bank  of  Iveland,  or  of  any 
such  other  body  corporate,  company,  or  person  as  aforesaid,  or  to  be  a  part  of  a  bank 
note,  promissory  note,  bank  bill  of  ex<^nge^  or  bank  post  bill  of  the  governor  and 
company  of  the  Bank  of  England  or  of  the  governor  and  company  of  the  Bank  of 
Ireland,  or  of  any  such  other  body  corporate,  company,  or  person  as  a&reaaid,  or  any 
name,  word,  or  charajcter  resembling  or  apparently  intended  to  resemble  any  sab- 
scription  to  any  bill  of  exchange  or  promissoiy  note  isdUed  by  the  governor  and 
company  of  the  Bank  of  England  or  the  governor  and  company  of  the  Bank  of 
Ireland,  or  by  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or 
shall  use  any  such  plate,  wood,  stone,  or  other  material,  or  any  other  instrument  or 
device,  for  the  making  or  printing  any  bank  note,  bank  bill  of  exchange,  or  bank 
post  bill,  or  blank  bank  note,  blank  bank  bill  d[  exchange,  or  blank  bank  pont  bill, 
or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  btll,  or  knowingly  have 
in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  or  any 
such  instrument  or  device,  or  shall  knowingly  offer,  utter,  dispose  o£^  or  put  off,  or 
have  in  his  custody  or  possession,  any  paper  upon  which  any  blank  bank  note,  blank 
bank  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company  of  (he 
Bank  of  England  or  of  the  governor  and  company  of  the  Bank  of  Ireland,  or  of 
any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  part  of  a  buric 
note,  bank  bill  of  exchange,  or  bakik  post  bill)  or  any  name,  word,  or  character' re- 
sembling or  apparently  intended  to  reseittUe  any  such  subeeriptaon,  shall  be  made 
or  printed,  shall  be  guilty  of  felony,  and  beii^  convicted  thereof  shall  be  liaUe,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exoeedisg 
fourteen  years  and  not  less  than  five^  ^)  years,— -or  to  be  imprisoned  for  any  term 
*S691  ^^^  exceeding  two  years,  witn or  without'  hard  -labor,  and  witii  or  without 
-1  solitary  confinement.' V/^) 

See.  17.  '*'  Whosoever,  without  lawful  aathorily  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave  or  in  anywise  make  upon  any  plate 
whatsoever,  or  upon  any  wood,  stone,  or  other  material,  any  word,  number,  figure, 
demce^  character,  or  ornament,  the  impression  taken  ttouk  which  shall  veaembte  or 
apparently  be  intended  to  resemble  any  part  of  a  bank  note,  bank  inU  of  exchange, 
or  bank  post  .bill  of  the  governor  and  oompany  of  the  Bank  of  England  w  of  the 
governor  and  company  of  the  Bank  of  Ireland,  or  of  any  other  botfy  corporate^ 
con^fMiiy^  or  person  carrying  on  the  bunneu  of  banhm^  or  shall  use,  or  knowingjly 
have  in  his  custody  or  possession,  any  such  plate,  w(K>d,  stone,  or  other  material,  or 
any  other  instrument  or  device  for  the  impressing  or  making  upon  any  paper  or 
other  material  any  word,  number,  figure,  character,  or  ornament  which  shall  rcecinUe 
or  apparently  be  intended  to  resemble  any  part  of  a  bank  note,  bank  bill  of  exchange, 
or  bank  post  bill  of  the  governor  and  company  of  tbe  Bank  of  England  of  of  the 
governor  and  company  of  the  Bank  of  Irelandi  or  cf.oiny  such  other  Mody  corporatej 
company^  or  person  as  aforesaid^  or  shall  knowingly  offer,  utter,  dispose  of,  or  |Hit 

(/)  This  cianse  is  taken  frotn  the  1  "VfKW.  4,  e.  60.  a.  14,  and  Is  new  )n  Trelaod. 

(g)  27  k  28  Vict,  c  47.  

(A)  This  clause  is  itamed  from  the  1  Will.  4,  e^  66,  «»<  Ifr,  49.  ThacB.wcre  9ifiitl*r 
clausQB  ia  the  38  Oeo.  3,  c.  53,  a.  4  (l.)  )  3d  Uibq.  ^^  63,  s.  4  (!.}  \  41  Geo.  3,  o.  &7«  «f  :S, 
3  ;  and  I  Geo.  4,  c.  82,  s.  1. 

As  to  bard  labor,  Jcc,  see  an/e,  p.  849. 
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off,  4nr  ha?re  id  his  eustody  or  poeseseioii,  any  paper  or  other  material  npou  which 
th«te  shall  be  ad  hnpveflsion  or  any  sach  matter  as  a^resatd,  shall  be  guilty  of 
felony,  and  being  coarieted  thereof  shfiU  be  liable,  at  the  discretion  of  the  conrt,  to 
be  kept  in  penid  servitude  fbt  any  term  net  exceeding  fburteen  years  and  not  less 
^Moi  fiTe(i^)  years,— or  to  be  imprfsonod  ibr  any  term-  not  exceeding  two  years,  with 
or  without  hard  labor,  aod  with  orwitihoat  solitftTy  confinement.'*(y) 

A  ease  has  been  already  noticed  in  which  it  was  holden,  upon  the  8  &  9  Will.  3, 
o.  20,  s.  36,  that  the  expunging  by  means  of  lemon^nice  an  indorsement  on  a  bank 
aole,  was  a  rcuinffof  the  indorsement^ A;)  And  in  the  inquiry  in  a  former  chapter 
as:  to  the  resemblance  whieh  the  ftirged  instrument  most  bear  to  one  that  is  genuine, 
a  ease  upon  the  15  G-eo.  2,  o.  13,  s.  11,  was  mentioned,  where  it  was  holden  that  the 
raaemblaaee  to  a  bank  note  must  appear  on  the  ihoe  of  the  instrument ;  and  tliat  a 
signatufe  **  for  Self  and  Oo."  of  '*  my  bank  i&  England/'  did  not  support  an  allega-* 
tioB  that  the  paper  purported  to  be  a  bank  note;  and  further,  that  the  representation 
of  the  prisoner  oonld  not  alter  the  purport  of  the  instrument.  (^) 

The  45  Geo.  3,  e.  89,  s.  6,  made  it  felony  if  any  person  should  knowingly  have 
"n  his,  her,  or  their  possesion  or  custody,*'  fto.,  any  forged  bank  note,  &c.,  and  in 
a  ease  upon  this  section,  in  which  the  cireumstanees  necessary  to  constitute  "the 
hanring  in  possession"  of  forged  notes,  came  under  the  consideration  of  the 
^judges,  they  seemed  to  bo  -of  opinion,  that  etery  uttering  included  having  r^o^rr^ 
in  oustody  and  possession  within  the  statute }  and  some  of  them  thought,  ^ 
tliat  without  actual  possession,  if  the  notes  had-  be^  put  in  any  place  under  the 
prisoner's  control,  and  by  his  direction,  the  result  would  have  been  the  8ame.(m)^ 

In  a  case  upon  the  13  Geo.  3,  o.  79«  s.  2,  which  subjected  to  imprisonment  any 
penon  who  should  *^  knowingly  and  wilfully  publish  or  utter  any  promissory  note'' 
of  the  description  therein  mentioned,  it  was  holden  that  showing  to  a  person  an 
instrument  in  the  manner  there  adopted  with  an  intent  to  raise  a  false  idea  of  the 
porty's  substance,  did  not  come  within  its  provisions ;  and  also  that  the  leaving  it 
afterwards,  sealed  up,  with  the  person  to  whom  it  was  shown,  under  cover,  that  he 
might  take  charge  of  it,  as  being  too  valuable  to  be  carried  about,  was  not  an  uttering 
or  publishiog."(n) 

Amongst  the  few  reported  decisions  upon  the  particular  construction  of  the 
rqieaded  statutes,  it  appears  to  Lave  been  holden  that  a  person  knowingly  delivering 
a  forged  bank  note  to  another,  for  the  purpose  of  its  being  knowingly  uttered  by 
saeh  peraoD,  might,  in  case  the  note  were  uttered  accordindy,  be  convicted  of  having 
^'diq»OBed  of  and  put  away"  such  note  within  Ihe  15  Geo.  2,  c.  13,  s.  11.  The 
indidDient  charged  Palmer  and  Hudson  in  one  eooat  with  felouiously  disposing  of 
and  putting  away  a  forged  bank  note,  knowing  it  to  be  forged.  Palmer  had  been  in  the 
habit  o^  pitting  off  foi^d  bank  notss,  and  had  employed  Hudson  in  putting  them 
off;  on  a  certain-  day  bnng  at  a  public  house,  ho  sent  out  Hudson  with  the  forged 
note  in  question, -^r  the  purpose  of  passing  it;  she  went  to  a  neighboring  shop,- 
purchased  some  handkerdneft  for  six  shillings,  and  tendered  the  note  in  payment, 
which  was  suspected  and  stopped,  and,  upoi^  examination,  appeared  to  be  forged ; 
on  the  evening  of  the  same  day^  Palmer  wont  With  her  to  the  shop,  and  when  he 
get  there  said,  ^^  This  worna^  has  been  here  to^y,  aod  offered  a  two  pound  note, 
whieh  you  have  stopj^d ;  it  is  my  note,  and  I  must .  have  either  the  note  or  the 
dianga"  .  Upon  these  fiiots  it  was  objected  that  the  ovideQoe  related  to  two  distinct 


U]  2^  &  28  Vict  c.  47. 


/)  This  claiwQ  is  |ak«ii,frojn  the  l.Will.  4,  c.  66,  8. 16,  mid  extended  to  Ireland;  there 
was  a  similar  clause  as  to  the  notes,  &c.,  of  the  Bank  of  England  m  the  1  Geo.  4,  c.  92, 
s.  2. 
The  oYame  is  et^tend^tf  to  commoo  bankers. 
Aa  to  hard  labor,  &«.,  see  anta,  p.  S49. 

li)  Rex  V.  Bigg,  3  V.  Wms.  419,  ante,  p.  717.  (/)  Jones's  case,  antej  p.  762. 

la)  Rex  t).  Rowley,  R,  it  R.  110^  and  aefi  tbe  24  A.2&  V^t.,c.4)8i,  s,  45,  untej  p.  845. 
[n)  Rex'o.  Shukard,  R.  &  R.  200.     See  this  case  at  length,  anU,  p.  828. 

1  The' having  itt'Obe's  possession  sereral  l^^ed  bank  notes  of  different  banks  at  one 
time  with  intent  to  pass  them,  &c.,  constitutes  but  one  offedce :  State  v.  Benham',  7 
Conn.  414. 
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•Ad  teparate  offenoM,  md  not  toane  joint  offoDOa;  ai»A  tlie:kani)ed  jadgrfUrdoted 
tbe  jury  to  ooiHiider  wfaetlier  the  wcnbao  waa  gnik?^  of  ntleiing  4he  ncAeals  Ibe  abop*, 
or  the  man  of  diapostiig  of  it  te  her ;  but  told  them  thait  tbef-  eonld  not  eonvicl 
hoth  ;  that  the  men  oooki  not  foe  ooDvioted^  ankaB  they  were  aadafied-  that  he  gave 
the  rerj  note  etated  in  the  indiotment  •  to  the  woman  ior  a  irandnlent  pospos»« 
knowing  it  to  be  a  bad  one ;  nor  the  woman,  nnleaa  they  were  aatiafied  that  ehe  fHit 
the  note  away  knowing  it  to  be  foi^ged;  a«d  that  they  muat  oonaider  aafaiek  thej 
would  convict,  if  either  appeared  to  be  guilty*  The  j«iy  aoqfidtted  tiie  wonmiiY  and 
fiHuid  Palmer  guilty;  and  a  oaee  waa  reaerred  upon  Ae  qimetion,  whefhte'  the 
eridence  given  would  support  the  conviction.  The  opinion  of  the  jndgeawa&^ter- 
Wardfl  delivered  by  Rooke,  J.,  who  firat  stated  with  ireapect  to  one  of  ihd  oottatB 
which  charged  the  pnaonera  with  uttering  and  puhliehiag  the  nttte  aa  trne,  knowing 
it:  to  be  forged,  that  it  seemed  to  be  the  general:  opinion  of  the  judgea,  that  if  the 
^711  ^^'"^'^  *had  not  known  the  note  to  he  forged.  Palmer  might  have  heea 
•^  righUy  convicted  on  that  oonnt;  aooording  to- the  doctrine,  that-whtfreaa 
innocent  person  is  employed  ibr.  a  criminal  pnrpoee)  the  employer  ninst  heBn8wa^ 
able  :(o)  but  as  it  appeared  that  she  knew  the  note  to  'be  foi^d,  tke*  judges  had 
formed  no  opinion  upon  the  evidanoe  as  applying  to  that  oonnty  thinking  itauffieient 
to  consider  the  case  upon  the  count  which  charged  the  prisoner  with  diipoatag  of 
and  putting  away  the  note  in  question.  He  then  slated  thatnpon  the  poiot  whether 
the  facts  amounted  to  a  disposing  of,  or  potting  away,  within  the*  menning>.of  the 
1:5  Geo.  2,  c.  13,  s  11,  there  had  been  a  considerable  differenoa  of  opinion  omofigit 
the  judges.  That  some  of  them  had  holden  that  this  was  not  an  offiBHoe-withia 
tiie  statute,  because  till  the  woman  had  nttered  the  note  it  ought  to-  be  «onsidefed 
as  in  the  possesnon  of  the  man ;  and  when  she  did  utter  it,  the  man  waa  oily  aa 
aoeesBory  before  the  faet,  and  sfaonld  have  been  ao  indieled^^  But  thai  the  majerity  of 
the  judges  were  of  opinion  that  the  conviction  was  right.  And  aa  to.the  eonatmo- 
tive  possession,  he  observed,  that  it  is  by  Action  of  l«w  only  that  when  the-acioai 
possession  is  in  one  person  theoonatrnetive  possesaonehaU  he  eonaidered  lAntiotiier; 
and  that  these  fictions  are  adopted  itn-  the  sake  of  promoting  jnatice,  hnt  ought  not 
to  be  adopted  when  they  tend  to  defeat  that  purpose.(p) 

^  And  we  have  seen  that  it  has  sinoe  been  held  that  giving  a  forged  aota  to  aa 
innocent  agent,  or  an  aeeomf>lioe,  !tiiat  he  mny  pass  it^  was  «  djapoBing.of'andipiittiBf 
it  away  within  the  15  Geo.  2,  o^  13.(9) 

In  a  ease  upon  the  45  Geo.  3,  e.  S9,  a»  2,  an  oi)jectietn  waa  taken  to  tte  andiet- 
meat,  that  it  did  not  point  x>ttt  the  nam«  of  the  person  to  whnm  the  forged  lote 
was  disposed ;  but,  upon  argnment  in  the  £aohequer  Chamber  befoie  the  -.tn^lve 
jodges,  Lord  Ellenfoorough,  G.  J.,  observied,  that  the  indietment  ^sonteinedieveiy 
woni  which  the  statute  uses  for  ooostituting  the  offanoe;  and  that  Uie.  ntntute  did 
not  contain  the  words,  ^'  to  any  person  or  peiaena;''  but  to  put  off  with  ifertcnt  to 
defraud- the  governor  and  company  of  the  Bank  of  £ngland;  and  the  judgeii  held 
the  ii^iotment  to  be  sufficient,  (r)  ,/    .; 

Another  point  arose  in  the  same}  case  upon  the  evidence,  from  which  it  appeared 
that  the  notes  which  the  prisoners  were  charged  with  having  dispoaed  of  aqd  put 
away  were  furnished  by  the  prjaoners  in  coneeqaenoe  of  an  application  jmade  to 
them  by  agents  employed  for  that  purpoae  by  the  bank,  and  that  they  were  delivered 
to  suQh  agents  as  forged  notes,  for  the  purpose  of  being  disposed  of  by  them.  Id 
consequence  of  a  great  number  of  forged  notes  having  been  ciroulated  ip  the 
neighborhood,  Shaw  and  Whitehead  were  employed  by  the  magistrates,  widi  the 
Approbation  of  the  agents  for  the  bank,  to  detect  those  who  Were  suspected  to  be 
itQ^tri  utterers.  The  prisoners  did  not  pay  the  notes  to  Shaw  *and  Whitehead  as 
-I  genuine ;  but  those  persons,  for  the  purpose  of  detection,  applied  to  the  pri- 
soners, as  supposed  dealers  in  forged  bank  notes,  to  purchase  them,  and  the  prisoners 
accordingly  procured  them,  and  sold  them  as  forged  notes,  so  that  Shaw  ana  White- 


l^)8t.  349. 

Hex  V.  PsXmtr^  1  Nbw.  R.  96 ;  3  Leaeb  9T6  7  R.  ^  B.  7^.    Thompaaa,  B.^  Laanaace, 
J.,  Le  Blanc,  J.,  and  Obambre,  J«,  were  of  opinion  that  the  conviction  waa  wbqa|^.: 
(g)  Rex  9,  Giles,  R.  k  M.  0.  C.  R,  168,  an/r,  p.  826. 
(r)  Rex  V,  Holden,  2  Taunt.  334 ;  2  Leach  1019 ;  R.  &  R.  154. 
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head  were  not  deoeiTed  or  Mrauded  in  any  of  the  inftamoes,  nor  were  any  of  the 
prMonerB  the  first  movers  in' the  tmosaotkm  th^  had  with  them ;  nor  did  it  appear, 
hy  any  direct  enridenee,  that  either  <»f  the  prisonterB,  when  he  was  first  applied  tii!, 
had  any  of  the  noites  io  bis  actual  posseseion  ;  hat  diey  respectiyely  produced  them 
at  meetings  which  took  place  aubBe^fuent  to  such  first  applioation*  Upon  this  evi* 
dence  it  was  ob^eted  that  there  was  no  suffieient  disposing  of  the  notes,  as  the 
priaonem  were  solicited  to  commit  the  aot  proved  against  them  by  the  bank  them*- 
selves,  by  means  of  their  agents.  The  objection  was  overruled,  and  a  case  was  re^ 
served  in  oider  that  the  point  might  he  considered  by  the  twelve  judges,  who  held 
the  eoBfviction  right.  («) 

We  have  seen  that  the  offering,  disposing  of,  receiving,  or  having  ppssession  of 
fisrged  bank  notes,  li».,  knowing  the  $ame  to  be  farmed,  are  made  substantive  ofiences 
hy  the  statutable  enactments  which  have  been  eitod  ;(e)  and  the  knowledge  of  the 
forgery,  or,  as  it  is  oommonly  termed,  the  guilty  knowledge,  will,  of  course,  in  prose- 
ontions  for  such  offences,  form  a  most  material  part  of  the  incpiiry.  The  principal 
cases  upon  this  subject  are  mentknied-in  a  former  chapter,  treating  generally  of  the 
crime  of  forgery.(«) 

In  a  ease  where  the  Bank  of  England  had  preferred  a  bill  of  indictment  for  the 
ca|MJtal  offence  of  disposing  of  and  putting  away  forged  Bank  of  England  notes,  and 
aLio  another  bill  against  the  same  prisoners  for  the  transportable  offence  of  having 
the  Ktme  notes  in  their  posseasion,  knowing  them  to  be  forged,  and  had  elected  to 
proeeed  on  the  latter  indictment,  it  was  holden  that,  although  facts  sufficient  to 
support  the  capital  charge  were  made  out  in  evidence,  an  aoquittal  for  such  minor 
ofience  ought  not  to  be  direeted,  because  the  whole  of  ^e  minor  offence  was  proved', 
and  it  did  not  merge  in  the  capital  oienoe.  And  that  the  bank  might  elect  to 
proceed  on  indictments  for  tke  lesser  offence,  although  indictments  had  been  found 
lor  the  capital  eharge.(r) 

It  was  also  holden  in  the  same  CMe  that  it  is  not  necessary  that  the  signing  derk 
at  tile  hank  should  be  produoed;  if  witnesses  acquainted  with  his  handwriting  sti^ed 
that  die  signature  to  the  note  was  not  his  handwriting.(ir) 

The  prisoner  was  convicted  at  the  oentnl  criminal  oourt,  upon  an  indictment 
fininded  on  the  1  Will.  4,  o.  B6,8.  18,whidi  dbarged  that  he  feloniously,  knowingly, 
and  without  lawful  exouse  had  in  his  custody  and  possession  a  certain  copper  pkte, 
upon  which  was  engraved  part  of  a  certain  promissoiy  note  for  the  payment  of 
money,  purporting  to  be  a  part  of  a  promissory  note  of  a  certain  company  of  persons 
earrymg  on  the  business  of  bankers  in  a  certain  country  under  the  dominion  ruiojo 
of  Her  Majesty,  that  is  to  £iay,  in  the  ^province  of  Upper  Canada  in  N(»th  ^ 
America,  under  the  name  and  style  of  the  president,  directors,  and  company  of  the 
Bank  of  Upper-Canada,  the  sAid  oompany  of  persons  being  other  than  the  Bank 
c€  fingland,  which  said  part  of  a  promissory  note  is  as  follows  :-*« 

"Ten  "Ten 

10  X  No.  X  C  Ten. 

"  Chartered  by  Act  of  Parliament. 
'^  The  president,  directors,  and  company  of  the  Bank  of  Upper  Canada  promwe 
to  pay  ten  dollars  on  demand  to  the  bearer  for  value  received. 

"Cashier.  "President. 

"Ten  "X 

"  Toronto  18."  "  Ten". 

The  second  and  third  counts  were  in  the  same  terms,  except  that  the  second  de- 
scribed the  not«  as  a  promissory  note  for  the  payment  of  money  of  a  certain  bodv 
"  corporate,^  and  the  third  as  a  promissory  note  for  the  payment  of  money  of  W. 
Proudfoot  and  others.  The  prisoner,  within  the  jurisdiction  of  the  court,  procured 
a  copper  plate  to  be  engraved  with  the  words  and  figures  set  out  in  the  indictment, 

(«)  Rex  V.  Holden,  anUj  p.  871.  The  ground  on  which  this  decision  proceeded,  was 
that  the  intent  is  the  essence  of  the  crime,  which  exists  in  the  mind,  although  from  eir- 
camstaBces  6f  which  the  prisoner  le  aibt  appriaad  the  prosecutor  cannot  be  defrauded. 

(r)  Arae,  p.  866,  et  wq.        ■  -  (a)  AnUj  p.  8d6. 

(v)  Case  of  Bank  Prosecutions,  R.  it  R«  378%    Boih  the  offences  were  feloaies.  • 

(IP)  Id.  Ibid. 
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which  are  part  of  the  form  of  the  promissory  notes,  used  and  circulated  by  the 
Bank  of  Upper  Canada ;  the  plate  so  engraved  was  received  by  the  prisoner  under 
circumstances  pregnanl  wilh  suspicipp  that  it  was  obtnined  by  him  for  a  fraudulent 
purpose.  W.  Proudfoot  was  the  president,  and  T.  G.  Ridout  the  cashier  of  the 
Upper  Canada  bank,  the  notes  of  which  are  uaunlly  ^i^ied  by  thost  persona,  and 
the  prisoner  had  endeavored  to  obtain  from  another  engraver  a  fkc  simile  of  their 
signatures,  which  he  had  cut  off  from  tjbe  loriMito  note  produced  by  him  to  the  first 
engraver.  It  was  contended  that  sec  18  of  the  1  Will.  4,  o.  €6,  upon  which  alone 
the  indictment  could  be  supported,  did  not  extend  to  notes  of  companies  cunryisg 
on  business  within  Her  Mi^ty's  dominions  out  of  England,  thougb  the.  offence 
were  committed  within  the  juxisdiction.of  the  eeniral  criminal  court;  but nfler  fall 
argument  upon  a  case  reserved,  the  judges  were  all  of  opinion  that  the  offense 
pharged  was  within  the  statute,  except  Parke,  B.,  Ald^rson,  IL,  and  Coleridge,  J., 
who  entertained  some  doubt,  and  the  conviction  was  affirmdd.(as) 

Upon  an  indictment  on  the  41  Geo.  3,  e.  57,  s.  2  (now  repealed),  which  charged 
the  prisoner  with  having  in  his  custody  a  plale  on  which  was  engraved  part  c^  a 
promissory  note,  purporting  to  be  the  promissory  note  of  a  body  corporate  oalled 
the  British  Linen  CoTnpany,  it  waq  objected  that  it  was  not  nn  o&noe  within  this 
statute  to  have  in  custody  a  plate  for  making  notes,  &c.,  in  the  name  of  sueh  oom* 
pany,  though  it  appeared  that  they  carried  on  business  as  bankero,  because  tkey 
were  incorporated  for  a  purpose  entirely  different,  viz.,  thai  of  earrying  on  a  linen 
company )  and  it  was  also  objected  that  the  indicUnent  was  bad,  an  it  omitted  to 
aver  that  the  company  carried  on  the  business  of  bankers,  which  the  Act  required. 
The  objections  having  been  reserved  for  the  consideration  of  the  judges^  they 
seemed  to  be  of  opinion  that  the  first  olyeotion  was  fatal ;  and  were  aU  of  opinion 
*8741  ^^^^  ^^  ^indictment  was  bnd,  for  the  reason  stated  in  the  second,  and  that 
^  judgment  should  be  arrested.(y) 

Upon  an  indictment  under  the  1  Will.  4,  o,  68,  s.  18,  for  engfaving  put  of  a 
promissory  note,  it  appeared  that  the  prisoner  had  cut  out  the  centre  part  of  a 
promissory  note  of  the  British  Linen  Banking  Company,  on  which  the  whole  of  i^ 
promissory  part  of  the  note  was  written,  and  taken  the  ornamental  border  to  a 
printer,  representing  that  he  wanted  toliave  a  plate  made  of  this  border,  iotenduig 
to  fill  up  the  centre  with  the  title  of  some  oil  or  cosmetic,  of  which  the  firm  in 
whose  employ  he  represented  himself  to  be  were  the  vendoxs.  The  printer  applied 
to  an  engraver,  from  whom  he  obtained,  a  plate,  the  impression  from  which  showed 
that  the  royal  arms  of  Scotland  and  the  Britannia  respectively  oocupied  the  suae 
place  on  the  plate  as  they  would  in  an  original  note  of  the  company  *,  and,  u^n  a 
case  reserved  upon  the  question  whether  &  plate  having  on  it  merely  the  royal 
arms  of  Scotland  and  the  Britannia  satisfied  the  words  ''  any  past  of  any  promissory 
note  purporting  to  be  part  of  a  note^  ko."  it  was  held  that  the  oonvictiion  was 
right.  The  word  '^  note"  is  not  limited  to  ^e  parts  of  a  promissory  note  in  a  strict 
l^al  sense ;  but  includes  all  that  is  upon  the  paper,  upon  which  the  note  is  written, (2) 
and  in  order  to  ascertain  whether  an  engraving  purports  to  be  a  part  of  a  note,  the 
engraving  must  be  compared  with  a  genuine  noto.(a) 

Upon  the  trial  of  an  indictment  for  any  offence  in  this  chapter,  the  jury  may, 
under  the  14  &  15  Yiot.  c.  100,  s.  9,(6)  convict  the  prisoner  of  an  attempt  to  com- 
mit the  same,  and  thereupon  he  may  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  such  attempt 


!; 


[x)  Reg.  V.  Hannon,  a  Moo.  G.  0.  R.  7T ;  0  0.  ft  P.  11  (38  B.  C.  L.  R.). 
(y)  Rex  V.  Oatapodi,  R.  k  R.  65.  (e)  Per  Coleridge,  J. 

(a)  Reg.  V.  Keith,  Dears.  C.  0.  4S6.  This  ease  was  not  argued  for  the  prisoner,  and 
seems  open  to  very  considerable  doubt.  The  doubt  is,  whether  there  must  not  be  such  a 
portion  engraved  that  on  comparison  it  din  elearly  be  seen  that  it  purports  to  be  part  of 
a  note  of  Uie  particular  company,  and  of  no  other  eompany.  Suppose  two  or  more  eom- 
{Mtnies  used  the  same  border,  bow  could  any  engraving  of  that  border  pttrport  to  be  part 
of  the  note  of  any  one  of  those  companies  ?  Or  suppose  a  tradesman  headed  his  bills,  or 
a  magistrate  his  warrants,  with  the  same  identical  form  of  the  royal  arms  as  a  banker  put 
on<  his  notes,  how  would  any  document  with  those  artns  alone  on  it  purport  to  be  one 
more  than  the  other?  The  question  is  not  what  the  prisoner  intended  the  thing  to  be, 
but  what  it  jfurported  to  be. 

(b)  Ante^  vol.  1,  p.  1. 
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♦CHAPTER  THE  THIRTY^BVENTH.  [*875 

OP  FOROING  XA8T  INDIA  fiSCORIllES,  DSBBNTURES,  ETC. 

Th«  16  &  17  Vict  e.  21^,  h«Ting  provided  for  the  Tedemption  and  commiitation 
of  SoQth  Sea  Stock,  the  provuions  as  to  forgerj  and  other  offences  in  relation  thereto 
are  omitted. 

By  the  24  &  25  Viet,  c  ^8,  s;  7,  "  whosoever  shall  forge  or  ulter,  or  shall  offer^ 
niter,  di^)0(ie  of,  or  pat  off,  knowing  the  sanae  to  he  forged  or  altered,  any  bond 
eoniiioinly  called  an  Eaft  India  bond,  or  any  bond,  debenture^  or  security  ismed  of 
mmde  tMder  the  tmthority  of  any  Act  passed  or  to  he  passed  rekuhg  to  the  East  Ift- 
dies,  or  any  indorsement  on  or  assignment  of  any  snch  hond^  debenturcj  or  security^ 
wi^  intent  to  defraud,  shall  he  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  that  fiye(a)  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
iog  twc  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
moDt."(^) 

Sec.  26.  **  Whosoever  shall  fraudulently  forge  or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently  altered,  any  deben- 
ture' issued  under  afiy  lawful  authority  tphaj^ever,  either  within  Her  Majesty* t 
damimions  or  elsewhere^  shall  be  guilty  of  Mony,  and  being  convicted  thereof  shaK 
be  likble,  at  the  disoretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  five(a)  years,-— or  to  be  imprisoned 
1^  amy  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with-' 
out  solitary  confinement. ''(c) 

The  25  &  26  Vict.  c.  7,  provides  for  the  transfer  of  India  stock ;  and  by  sec.  14, 
"  if* any  person  or  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged 
or  counterfeited,  or  shall  willingly  act  or  assist  in  the  forging  or  counterfeiting  any 
oerti&(5ate  or  duplicate  certificate  required  by  this  Act,  or  shall  alter  any  number, 
figure,  or  word  therein,  or  shal)  utter  or  publish  as  true  any  such  ihlse,  forged,  coun- 
t^eited,  or  altered  certificate  with  ♦intent  to  defVaud  the  governor  and  com-  r+oH-g 
puny  .of  the  Bank  of  England  or  the  governor  and  company  of  the  Bank  of  *- 
Iretand,  or  any  body  politic  or  corporate,  or  any  person  or  persons  whomsoever, 
every  such  person  or  person^  so  forging  or  counterfeiting,  or  causing  or  procuring 
to  be  fi^tged  or  counterfeited,  or  willingly  acting  or  assisting  in  the  forging  or  coun- 
terfeiting, or  altering,  uttering,  or  publishing  as  aforesaid,  being  convicted  thereof 
in  due  forte  of  laW,  shall  be  adjtidged  guilty  of  fe\ony.''{d) 

Hie  26  Sc  27  Vict.  c.  73,  gives  further  facilities  to  the  holders  of  India  stock ; 
and  by  sec.  18,  "Whosoever  shall  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off, 

(a)  27  k  28  yi^«  «.  jtl. 

(b)  This  clause  is  new  in  Ireland,  and  is  taken  from  part  of  the  I  Will.  4,  c.  66,  s»  3,, 
with  the  addition  of  the  words  in  italics,  which  are  introduced  to  include  bonds,  deben- 
tures, and  securities  issued  or  made  under  any  recent  or  future  Act  relating  to  the  East 
Indi«B.  See  the  21  k  22  Viet.  c.  3,  s.  10;  21  k  22  V^ct.  c.  106,  s  50  ;  22  k  23  Vict.  c.  11, 
8.  W'j  22  k  23  iTiot.  cl  30,  8.  Id  ^  23  &  24  Viot.  c  130,  s.  13 ;  24  k  25  Yiot.  o.  25,  S.  13  ; 
and  24  k  25  Vict.  c.  118,  s.  13.         •  :  •      *  . 

As  to  hard  labor,  kc  ,  see  ante,  p.  8*49. 

(c)  This  clause  is  .new  in  fiOgland,  It  is  framed  from*  the  37  Qeo.  a,  c.  54,  s.  11  (L), 
which  related  to  debentures  of  the  Ba»k  of  Ireland,  and  extends  to  any  debenture  issncd 
nodor  aojf  l9rwfu^  antborlty  whatsoerer^  whether  vitfaitr  the  Qacen's  dominions  or 
without.         . 

Th?  words  of  this  clause  .originally  wer#  ^^  forge  pr  aitejc^"  but  aa  the  clause  contained 
no  intent  to  defraud,  the  Select  Oooiinittee  of  the  Qommooa  thought -^^fraudulently '^ 
ought  to  \>e  prefixed  to  "  alter  f'  but  by  some  misuka  it  la  placed  before  ^^  forge."  It  is 
correotlj'  placed  elsewhere  in  the  Act. 

As  to  bkrd  labor ,>^iC.,  see  anUy  p.  849*  >      .        .      . 

(^  As  this  is  a  felony  for  which, no  piiaishmeAt  is ;«x,prQSS]y  provided^  the  principals  in 
the  first,  and  second,  degree  are  punishabJiei  ^nder  the  7.4  9  Geo.  4,  Ci  2B,  ss.  8,  d^said  1 
Vict.  c.  90,  s.  5,  and  the  Penal  Servitude  Acts,  anie^  vol.  1,  pp.  3,.  4,  aad  the  accessories 
under  the  24  k  25  Vict.  c.  94,  ante,  toI.  1,  p.  67,  et  Btq, 
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kDOwing  the  same  to  be  forged  or  altered,  any  India  stock  certificate  or  coupon,  or 
any  document,  purporting  to  be  anv  India  stock  certificate  or  coupon,  issued  in  pur- 
suance of  this  Act,  or  shaH  demand  or  endeavor  to'  obtain  or  receive  any  share  or 
interest  of  or  in  India  stock,  or  to  receive  any  dividend  or  money  payable  in  respect 
thereof,  by  virtue  of  any  such  forged  or  altered  certificate  or  coupon,  or  document 
purporting  as  aforesaid,  knowing  the  same  to  be  forged  or  altered,  with  intent  in  any 
of  the  cases  aforesaid  to  defraud,  shall  be  guilty  of  felony,  and  beii^g  cotfvicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,' to  be  kept  in  penal  servitiide 
for  life,  or  for  any  term  not  less  than  five(«)  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  sofitary 
confinement." 

Sec.  14.  "  Whosoever  shall  falsely  and  deceitftilly  personate  any  owner  of  any 
share  or  interest  of  or  in  India  stock,  or  of  any  India  stock  certificate  or  coupon 
issued  in  pursuance  of  this  Act,  and  shall  therdby  obtain  or  endeavor  to  obtain 
any  such  India  stock  certificate  or  coupon,  or  receive  or  endeavor  to  Tfeceire 
any  money  due  to  any  such  owner,  as  if  such  offender  were  the  true  and  lawfnl 
owner,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable^  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  five(c)  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Sec.  15.  "  Whosoever,  without  lawful  authority  or  excuse,  the  proof  whereof  shall 
lie  on  the  party  accused,  shall  engrave  or  make  upon  any  plate,  wood,  stone,  or  other 
material,  any  India  stock  certificate  or  coupon  purporting  to  be  an  India  stock  cer- 
tificate or  coupon  issued  or  made  under  and  in  pursuance  of  this  Act,  or  to  be  a 
blank  India  stock  certificate  or  coupon  issued  or  made  as  aforesaid,  or  to  be  a  part 
of  such  stock  certificate  or  coupon,  or  shall  use  any  such  plate,  wood,  stone,  or  other 
material  for  the  making  or  printing  any  such  India  stock  certificate  or  coupon,  or 
any  such  blank  India  stock  certificate  or  coupon^  or  any  part  thereof  respectively, 
or  knowingly  have  in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other 
material,  or  shall  knowingly  offer,  utter,  dispose  of,  or  put  off,  or  have  in  his  custody 
or  possession,  any  paper  upon  which  any  such  blank  India  stock  certificate  or 
*ft771  ^^'^'^po^?  ^'  P*r*  of  any  such  India  stock  certificate  or  coupon,  shall  be  made 
^  or  printed,  shall  be  guilty  of  felony,  and  being  convicted  tnereof  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  five(/)  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Especial  provisions  have  also  been  made  respecting  forgeries  affecting  some  of  the 
insurance  companies  ;(</)  the  English  linen  company, (A)  the  British  society  for  ex- 
tending the  fisheries,  &c.,(i)  and  the  governor  and  company  of  the  British  cast  plate 
glass  manufactory.(y)  And  the  statute  books  probably  contain  provisions  of  a 
similar  kind  relating  to  other  public  companies,  not  requiring  particular  notice  in 
this  work  ;  and  which  indeed  may  be  considered  as  having  been  rendered  of  less  im- 
portance by  the  general  statutes  applying  to  forgeries  committed  with  the  intention 
of  defrauding  any  corporation  whataoever.(A;) 

(«)  27  &  28  Vict.  o.  47.  (/)  27  k  28  Vict.  c.  47. 

{ff)  By  6  Geo.  1,  c.  18,  8.  13,  aa  to  forging  the  securities  of  the  London  and  Bojal  Ex- 
change Assurance  Companies ;  and  by  39  Geo.  3,  c.  83,  s.  22  (Public,  Local,  aud  Pisrsoaal 
ActJ,  as  to  forging  those  of  the  Globe  Insurance  Company. 

(A)  4  Geo.  3,  c.  37,  s.  15.  (i)  26  Geo.  3,  c.  106,  s.  26. 

(J)  13  Geo.  3,  c.  38,  s.  28,  reTived  bj  38  Geo.  3,  c.  17,  a.  23  (Public,  Local,  and  Fw- 
Bonal  Act). 
.  (*)  Fott,  Chap.  Of  the  Fbrgery  of  Private  Papertj  J-d. 
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09  FOmitiQ  AND  TRANSrOSINO  eXAMPS. 

Tbj^  various  statutes  )^j  which  stamps,  marks,  &o.,  have  been  required  to  be 
a&i^ed  to  written  iDStrumeots,  plate,  or  other  articles,  in  order  to  denote  the  paj" 
ment  of  thd  duties  imposed  thereon  bj  the  legislature,  have  made  the  forging  ov 
GQUD^Ierfeitini^  such  stamps,  marks,  Ac,  offenoes  of  a  very  high  degree ;  and,  in 
general,  punishable  with  death.  And  in  some  of  the  statutes  are  included  the 
offences  of  transposing  st^unps^  and  knowingly  ottering  and  selling  articles  with  the 
impression  of  a  forged  or  ooUoteEfeited  stamp,  &c.,  upon  them ;  and  the  privately  or 
secretly  using  any  geoulne  stamps,  &c.,  f(x  the  purpose  of  defrauding  the  crown. 
The  52  Geo.  3,  c.  143,(a)  embraces  offences  of  this  description ;  having  first  enacted, 
in  the  ft>lIowiDg  words,  that  in  all  cases  where  ai^  act  to  be  done  or  committed  in 
breach  of  ar  in  resiiUanee  to  any  part  of  the  laws  for  collecting  his  Majesty's  revenue 
in  Great  Britain,  would  by  the  laws  now  in  force  subject  the  offender  to  suffer  death, 
as  guilty  of  felony,  without  benefit  of  olei^y,  by  virtue  of  the  said  laws,  or  any  of 
them,  such  aot,  so  to  be  done  or  committed,  shiiil  be  deemed  and  taken  to  be  felony 
with  benefit  of  clergy,  and  punishable  only  as  such,  unless  the  same  shall  also  be 
deplared  to  be  felony  without  benefit  of  clergy  by  this  Act."(&) 

This  statute  then  enacU,  ^^  that  if  any  person  shall  forge  or  counterfeit,  or  cause 
or  procure  to  be  forged  or  counterfeited,  any  mark,  stamp,  die,  or  plate,  which  in 
pursuance  of  any  Act  or  Acts  of  Parliament  shall  have  been  provided,  made,  or  used 
by  or  under  the  direction  of  the  commissioners(c)  appointed  to  manage  the  duties 
on  stamped  .vellum,  parchment,  and  paper,  or  by  or  under  the  direction  of  any  other 
person  or  persons  I^gnlly  authorised  in  that  behalf,  for  expressing  or  denoting  any 
duty  or  duties,  or  any  part  thereof,  which  shall  be  under  the  care  and  management 
of  the  said  commissioners,  or  for  denoting  or  testifying  the  payment  of  any  such, 
duty  or  duties,  or  any  part  thereof,  or  for  denoting  any  device  appointed  by  the  saifl 
commissioners  for  the  Ace  of  Spades,  to  be  used  with  any  playing  cards ;  or  shall 
forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  the  impres- 
sion, or  any  resemblance  of  the  impression,  of  any  such  mark,  stamp,  die,  or  plate 
as  aforesaid,  upon  a^y  vellum,  parchment,  paper,  card,  ivory,  gold  or  silver  pgl^g 
plate,  or  other  material  -,  or  shall  stamp  or  mark,  or  *cause  or  procure  to  be  '- 
stamped  or  marked,  any  vellum,  parchment,  paper,  card,  ivory,  gold  or  silver  plate, 
or  other  material,  with  any  such  forged  or  counterfeited  mark,  stamp,  die,  or  plate 
as  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs  or  successors,  of  any  of 
the  duties,  or  any  part  of  the  duties  under  the  care  and  management  of  the  said 
commissioners ;.  or  if  any  person  shall  utter  or  sell,  or  expose  to  sale,  any  vellum, 
parchment,  paper,  card,  ivory,  gold  or  silver  plate,  or  other  material  having  there- 
upon the  impression  of  any  such  forged  or  counterfeited  mark,  st'amp,  die,  or  plate, 
or  any  such  forged  or  counterfeited  impression  as  aforesaid,  knowing  the  same  re- 
spectively to  be  forged  or  counterfeited;  or  if  auy  person  shall  privately  or  secretly 
use  any  such  mark,  stamp,  die,  or  plate,  which  shall  have  been  so  provided,  made, 
or  used  by  or  under  auch  direotioa  as  aforesaid,  with  intent  to  defraud  his  Majesty, 
his  heirs  or*  raceessors,  of  any  of  the  duties  or  any  part  of  the  duties  under  the 
care  and  management  of  the  said  commissioners;  every  person  so  offending,  and 
being  thereof  convicted,  shaU  be  adjudged  guilty  of  felony,  without  benefit  of 
clerfy/.r(^> 

(a)  So  much  of  this  Act  "&8  relates  to  offences. committftd  in  breach  of  any  lawj^Uting 
to  hiB  Majesty's  customs,  or  for  the  preventing  of  smuggling,"  is  repealed  by  the  6  Geo. 
4,  c.  105,  s.  297. 

{b)  As  no  punishment  is  specially  appointed  for  these  offences  they  seem  to  be  punish- 
able under  the  7  &  8  Geo,  4,  c.  28,  ss.  8,  9,  and  1  Vict.  c.  90,  s.  5,  and  the  Penal  Servitude 
Acts.    See  ante,  vol.  1,  pp  3,  4. 

(«)  Now  <'  the  commissioner  of  stamps  and  taxes,"  by  the  4  &  5  Will.  4,  s   60,  s.  8. 

(a)  Mr.  Lonsdale,  Cr.  St.  Law,  p.  78,  observes,  **  The  whole  uf  this  enactment  is  either 
superseded  or  repealed  by  the  65  Geo.  3,  c.  184,  s.  7  (pott,  p.  880),  c.  185,  s.  7  {poitj  p. 
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Seo.  8.  ^'  If  any  person  shall  transpose  or  remoye,  or  cause  or  procure  to  be 
posed  or  removed,  from  ooe  piece  of  wrought  plate  of  gold  or  silver  to  another,  or 
to  any  vessel  or  ware  of  base  metal,  aoy  iuipression  made  with  any  mark,  ataaim  «r 
die,  provided,  made,  or  used  by  or  under  the  direeftioa  of  the  said  eomminwkweig  ef 
stamps,  or  by  or  under  the  direction  of  any  other  person  or  persons  l^aHy  author- 
ised in  that  behalf,  for  denoting  any  duty  or  duties,  or  the  payment  of  any  duty  nr 
duties,  granted  to  his  Majesty  on  gold  or  silver  plate ;  or  shall  stamp  or  mark,  or 
cause  or  procure  to  be  stamped  or  marked,  any  vessel  or  ware  of  base  metal  with 
any  mark,  stamp,  or  die,  which  shall  have  been  Ibrged  or  counterfeited  io  imitalioa 
of,  or  to  resemble  any  mark,  stamp,  or  die  so  provided,  made,  or  used  aa  aforeaatd ; 
or  shall  sell,  exchange,  or  expose  to  sale,  or  export  out  of  Great  Britain,  any  wrought 
plate  of  gold  or  silver,  or  any  vessel  or  ware  of  base  metal,  having  thereupon  the 
impression  of  any  forged  or  counterfeited  mark,  stamp,  or  die,  for  denoting  any  such 
duty  or  duties,  or  the  payment  of  any  such  duty  or  duties,  or  any  forged  or  cobo- 
terfeited  impression  of  any  mark,  stamp,  or  die,  so  provided,  made,  or  used  as  afore- 
said, or  any  impression  of  any  such  mark,  stamp,  or  die,  which  shall  have  been 
transposed  or  removed  from  any  other  piece  of  plate  as  aforesaid,  knowing  the  aune 
respectively  to  be  forged  or  counterfeited,  or  transposed  or  removed  as  aforesaid ;  or 
shall  wilfully  and  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  ponson 
accused)  have  or  be  possessed  of  any  such  forged  or  counterfeited  mark,  etamp,  or 
die,  for  denoting  any  such  duty  or  duties,  or  the  payment  thereof;  every  person  so 
offending,  and  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  without 
benefit  of  clcrgy."(«) 

*RR01  *3^^-  ^'  "  If  ftoy  person  (not  being  lawfully  appointed  or  authorised  so  to  do) 
^  shall  make,  or  cause  or  procure  to  be  made,  or  shall  knowingly  aid  or  aadst  in 
the  making,  or,  without  being  so  appointed  or  authorised  as  aforesaid,  shall  knowingly 
have  in  his,  her,  or  their  custody  or  possession,  without  lawful  excuse  (the  proof 
whereof  shall  lie  on  the  person  accused),  any  frame,  mould,  or  instrument,  for  the 
making  of  paper,  with  the  words  ^^  Excise  Office"  visible  in  the  substance  of  such 
paper,  or  shall  make,  or  cause  or  procure  to  be  made,  or  knowingly  aid  or  assist  io 
the  making  any  paper,  in  the  substance  of  which  the  words  "  Excise  Office"  shall 
be  visible ;  or  if  any  person  (except  as  before  excepted)  shall  by  any  art,  mystery, 
or  contrivance,  cause  or  procure  the  said  words  ^^  Excise  Office"  to  appear  visible  in 
the  substance  of  any  paper  whatever;  or  if  any  person  (not  being  so  appointed  or 
authorized  as  aforesaid)  shall  engrave,  cast,  cut,  or  make,  or  shall  cause  or  procure 
to  be  engraven,  cast,  cut,  or  made,  any  mark,  stamp,  or  device,  in  imitation  of  or  U> 
resemble  any  mark,  stamp,  or  device  made  or  used  by  the  direction  of  the  oommis- 
eioners  of  excise  in  England  or  Scotland,  or  the  major  part  of  them  respectively, 
fur  the  purpose  of  printing,  stamping,  or  marking  of  any  paper  to  be  used  as  or  for 
a  permit  or  permits  to  accompany  any  exciseable  commodity  or  commodities  remov- 
ing or  removed  from  one  part  of  Grreat  Britain  to  any  other  part  thereof,  in  puna- 
ance  of  the  directions  of  any  of  the  several  statutes  requiring  such  permit;  eveiy 
person  so  offending,  and  being  thereof  convicted,  shall  be  adjudged  guilty  of  f^onj, 
without  benefit  of  clergy."(/) 

The  Stamp  Act,  55  Geo.  3,  c.  184,  s.  7,  includes  the  cutting  or  getting  off  the 
impression  of  any  stamp  from  paper,  &c.,  with  intent  to  uso  the  same  upon  any 
other  paper,  &c.,  chargeable  with  the  duties  thereby  granted ;  and  makes  this  also  a 

882),  and  the  9  Geo.  4,  c.  18,  s.  35  {post^  p.  885],  except  so  far  as  the  offences  tberebj 
made  puaishablc  relate  to  other  than  the  materials  specifled  in  such  enactmenL*'  With 
respect  to  which  offences  the  1  Will.  4,  c.  66,  not  having  made  the  same  punishable  with 
death,  and  not  having  repealed  the  52  Geo.  3,  c.  147,  e.  7),  persons  couTicted  thereof  are 
punishable  under  the  24  k  25  Vict.  c.  98,  s.  48,  ante,  p.  847.  Id  such  cases  principals  in 
the  second  degree  and  accessories  are  panisbable  under  the  same  Act,  sec.  48,  ante, 
p.  848. 

(e)  See  5  Geo.  4,  c.  52  (local  and  personal],  s.  22,  as  to  plate  wrought  or  made  within 
the  town  of  Birmingham,  and  within  thirty  miles  thereof. 

(/)  As  the  52  Geo.  3,  c.  143,  ss.  8,  9,  is  neither  expressly  repealed,  nor  the  offences  in 
those  sections  made  capital  by  the  1  Will.  4,  c.  66,  such  offences  are  punishable  noder 
the  24  &  25  Vict.  c.  98,  s.  48,  ante,  p.  847.  As  to  the  punishment  of  principals  in  the 
second  degree  and  accessories,  see  the  same  Act,  sec.  49,  on^f,  p.  848. 
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cafiul  offsDce.  Tbig  see^D-  (withotti  ireferriiig  to  the  fermer  general  Act  of  the 
55  €kOi  3,  c.  143)  enacts,  "  that  if  any  person  ehail  forge  or  eoonterfeit,  or  cause  or 
proettre  to  be  forged  or  counterfeited,  any  stamp  or  die,  or  any  part  of  any  stamp 
or  die,  whi^  shall  have  been  provided,  made  or  osed,  in  pnrsnanoe  of  this  Act,  or 
in  parsuanoe  of  any  former  Act  or  Acts^  relating  to  any  stamp  duty  or  duties,  or 
aba))  for<ce^  counteifeit  or  resemble,  or  eauee  or  proonre  to  be  forged,  counterfeited 
or  rseembled,  the  impresnon  or  any  part  of  the  impression  of  any  such  stamp  or 
die  as  aforesaid,  upon  say  vellam,  parehaent,  or  paper,  or  shall  stamp  or  mark,  or 
•aiiae  or  procure  to  be  stamped  or  marked,  any  velhim,  parchment,  or  paper,  with 
any  auch  forged  or  eountei^ited  stamp  or  die,  or  pert  of  any  stamp  or  die  as  afore- 
said, witb  intent  to  defraud  his  Majesty,  his  lunrs  or  suoeessors,  of  any  of  the  duties 
boreby  granted,  or  any  part  thereof;  or  if  any  person  shall  utter  or  sell  or  expose  to 
sale  any  vellum,  parchment,  or  paper,  having  thereupon  the  impression  of  any  such 
&rged  or  counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die,  or  any  such 
foiled,  counterfeited,  or  resembled  impression,  or  part  of  impression  as  aforesaid, 
knowing  the  same  respectively  to  be  forged,  counterfeited,  ^or  resembled ;  ritsoo-i 
or  [if  any  person  shall  privately  and  seivetly  use  any  stamp  or  die  which  ^ 
shall  have  been  so  provided,  made,  or  used  as  aforesaid,  with  intent  to  defraud  his 
Majesty,  his  heirs,  or  successors,  of  any  of  the  said  duties,  or  any  part  thereof;  or 
if  any  person  shall  fraud^ntly  out,  tear,  or  get  off,  or  cause  to  procure  to  be  cut, 
torn,  or  got  off,  the  impression  of  any  stamp  or  die  which  shall  have  been  provided, 
made,  or  used  in  pursuance  of  thh  or  any  former  Act,  for  expressing  or  denoting 
any  duty  or  duties,  under  the  care  and  management  of  the  commissioners  of  stamp6,(^) 
or  any  part  of  such  duty  or  duties,  from  any  vellum,  parchment,  or  paper  whatsoever, 
with  intent  to  use  the  same  for  or  upon  any  other  vellum,  parchment,  or  paper,  or  any 
instrument,  or  writing,  chained  or  chargeable  with  any  of  the  duties  hereliy  granted ; 
then  and  in  every  such  case  every  person  so  offending,  and  every  person  know- 
ingly and  wilfully  aiding,  abetting,  or  assisting  any  person  or  persons  in  com- 
mitting any  such  offence  as  aforesaid],"  shall  be  adjudged  ^^  guilty  of  felony  without 
benefit  of  clergy."(^)  The  eighth  section  enacts  that  all  the  powers,  &o.,  pains  and 
penalties  contained  in  and  imposed  by  the  several  Acts  rdating  to  the  duties  by  this 
Act  repealed,  and  the  several  Acts  relating  to  any  prior  duties  of  the  same  kind  or 
description,  shall  be  of  full  force  and  eflect  with  respect  to  the  duties  by  this  Act 
granted,  as  far  as  the  same  shall  be  applicable,  &c. 

The  55  Geo.  3,  c.  185,  entitled  *^  An  for  repealiuAf  the  stamp-office  duties  r:|eoQo 
OB  advert]sements,(t)  almanacs,  newspapers,  gold  *and  silver  plate,  stage-  ^ 

(g)  Now  '^  the  commissioners  of  stamps  and  taxes."     See  the  4^5  Will.  4,  c.  60,  s.  8. 

(A)  The  55  Geo.  3,  c.  184,  s.  7,  is  neither  expressly  repealed  by  the  1  Will.  4,  c.  66, 
nor  are  the  ofTences  mentioned  in  it  made  capital  by  that  Act;  such  of  the  offences  in  it, 
therefore,  as  fall  within  the  24  k  25  Yict.  c.  98,  s.  48,  ante,  p.  847,  are  now  punishable 
under  that  section,  and  the  prittci{>als  in  the  seeond  degree  and  accessories  are  punishable 
under  the  same  Act,  sec.  4d,  cMto,  p.  848.  The  4  i^  5  Vict.  o.  56,  s.  1 ,  recites  so  much  of 
the  55  Geo.  3,  c.  187,  s.  7^  as  is  included  within  the  braclcets,  and  enacts,  that  after  the 
Ist  October,  1841,  "  if  any  person  shall  be  coniricted  of  any  of  the  offences  hereinbefore 
specified,  such  person  shall  not  be  subject  to  any  sentence,  judgment,  or  punishment  of 
death.'*  but  shall  "  be  liable,  at  the  discretion'  of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  -person,  or  for  any  term  not  less  than  seten 
years  [now  penal  Bervitude  for  life,  or  not  less  than  five  years,  by  30  &  21  Vict.  c.  3,  anU^ 
vol.  1)  p.  4,  and  27  &  28  Vict.  c.  47],  or  to  be  imprisoned  for  any  time  not  exceeding  three 
years  ;'*  and  by  sec.  4,  such  imprisonment  may  be  with  or  without  solitary  confinement 
and  hard  labor.  Mr.  Lonsdale  (St.  Cr.  L.  81),  observes,  that  *<the  forging  of  stamps  on 
newspapers,  directed  to  be  used  by  the  6  k  7  Will.  4,  c.  76  (an  Act  to  reduce  the  duties 
on  newspapers,  and  to  amend  the  laws  relating  to  the  duties  on  newspapers  and  adver- 
tisements), appears  to  be  punishable  under  the  55  Geo.  3,  c.  184.  See  the  6  &  7  Will.  4, 
c.  76,  8.  1,  which  enacts,  that  all  the  powers,  provisions,  clauses,  regulations,  and  direc- 
tions, fines,  forfeitures,  pains  and  penalties  contained  in  and  imposed  by  the  several  Acts 
of  Parliament  relating  to  the  stamp  duties,  and  not  repealed  by  this  Act,  shall  be  of  full 
force  and  effect  with  respect  to  the  duties  hereby  granted,  as  far  as  the  same  are  or  shall 
be  applicable  in  all  cases  not  hereby  expressly  provided  for.  There  is  no  express  provi- 
ffJon  in  that  Act  respecting  the  forgery  of  stamps  thereby  directed  to  be  used. 

(t)  The  3  &  4  Will.  4,  c.  23,  enacts  that  the  duties  granted  by  this  Act  <'  upon  or  in  re- 
spect of  pamphlets,  or  books  or  papers  commonly  so  called,  and  upon  or  in  respect  of  any 
advertisement,"  shall  cease,  and  grants  new  duties  In  respect  thereof;  and  by  sec.  4 
enacts,  that  all  the  powers,  provisions,  clauses,  regulations  and  directions,  fines,  forfeit- 
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aoaches,  and  lioenses  for  keeping  stage-coaches,  ftow  payable  in  Greai  Britain;  and 
for  graotiDg  new  duties  io  Hen  thereof,"  deebres  that  the  duties  thereby  frraBted 
shall  be  under  the  care  and  managemeiit  of  the  oomraiflBioiiere  of  stanqsQ')  in 
€hreat  Britain,  and  requires  the  oommisBioneni  tx>  provide  and  use  proper  aBd  siiffi- 
eient  plates,  stamps,  or  dies,  for  dieting  the  duties  thereby  fi^Dt^d  :(ie}  and  enai^ 
that  the  powers,  Ac.,  pains  and  penalties  coniaitied  in  and  imposed  by  du  AalB 
relating  to  the  duties  by  this  Aet  repealed,  and  to  any  prior  dolnes  of  the  <sanie 
kind  or  description,  shall  be  of  fiill^ree  and  efiect,  with  respeot  to  the  d«eicB  by 
Ibis  Act  granted,  as  far  as  the  sanra  shall  be  applioable,  &c.(^  The  sixth  seetion^n 
enacts,  ^'  that  if  any  person  shall  forge  or  eonotrnfeit,  or  cauae  or  prooure  to  be  ibrged  or 
counterfeited ,  any  plate^  stamp,  or  die,  or  any  part  of  any  plate,  stamp,  or  die,  which  shatt 
have  been  provided,  made,  or  used,  in  pursuance  of  this  or  any  former  Act,  for  express* 
ing  and  denoting  any  of  the  duties  granted  by  this  or  any  former  Act  on  alumnaes,  news* 
papers,  and  lioenses  to  keep  stage-coaches ;  or  shall  foi^ge,  counterfeit,  or  reseiiA>le,  or 
cause  or  procure  to  be  forged,  counterfeited,  or  resembled,  the  impression,  •or  any  pait 
of  the  impression  of  any  sudi  plate,  statnp  or  die,  upoB  any  papef  whatsoever,  or  shall 
stamp  or  mark,  or  cause  or  prooure  to  be  stamped  or  maiked  aay  paper  whatsoever, 
with  any  such  forged  or  eounterfeit  plate,  stamp,  or  die  as  aforesaid,  with  intent  to 
defraud  his  Majesty,  his  hesrs,  or  succeasors,  of  any  of  the  duties  hereby  granted 
on  almanacs,  newBpapers,(in)  and  licenses  to  keep  8tage-ooaohes,(«)  or  any  pait 
thereof;  or  if  any  person  shall  utter^  or  sell,  or  expose  to  Sale  any  paper,  having 
thereupon  the  impression  of  any  sueh  forged  or  counterfeit  plate,  stamp,  or  die,  or 
part  of  any  plate,  stamp,  or  die,  or  any  sudi  foi^d,  eounterfi^ted,  or  resembled  impres- 
sion, or  part  of  impressiou  as  aforesaid,  knowing  the  same  respectively  to  be  forged, 
counterfeited,  or  resembled ;  or  if  any  pecson  shall  privately  and  secretly  use  any 
plate,  stamp,  or  die,  which  shall  have  been  so  provided,  made,  or  used  as  aforesaid, 
with  intent  to  defVaud  his  Majesty,  his  hehrs,  or  succeasors,  then  every  person  so 
offending,  and  every  person  knowingly  and  wilfully  aiding,  abetting,  or  assisting  any 
person  or  persons  iu  committing  any  such  offence  ae  aforesaid,"  shall  be  adjudged 
guilty  of  felony  without  benefit  of  clergy.(o) 

Sec.  7.  "If  any  person  shall  forge  or  counterfeit,  or  cause  or  procure  to  be 
forged  or  oouuter^eited  any  mark,  stamp,  or  die,  which  shall  have  been  provided, 
made,  or  used  in  pursuance  of  this  or  any  former  Act  relating  to  aay  duties  on 
gold  or  silver  plate  made  or  wrought  in  Great  Britain,  for  the  purpose  of  marking 
*R9^T\  ^^  stamping  any  such  gold  or  silver  plate,  in  the  naaniler  directed  by  any  such 
■J  Act,  or  shall  forge,  eonnterfoit,  or  resemble,  or  eaase  or  ^procure  to  be  forged, 
counterfeited,  or  resembled,  the  impression  of  any  such  mark,  stamp,  or  die,  upoo 
any  such  gold  or  silver  plate,  with  intent  to  defraud  his  Majesty,  his  heirs  or  sno- 
oessors,  or  if  any  person  shall  mark  or  stamp,  or  cause  or  procure  to  be  marked  or 
stamped,  any  such  gold  or  silver  plate,  or  any  vessel  or  ware  of  base  metal,  with 
any  such  forged  or  counterfeited  mark,  stamp,  or  die  as  aforesaid,  or  [shall  trans- 
pose or  remove,  or  cause  or  procure  to  be  transposed  or  removed  Irom  one  piece  of 
gold  or  silver  plate  to  another,  or  to  any  vessel  or  ware  of  base  metal,  any  impres- 
sion  made  with  any  mark,  stamp,  or  die,  which  shall  have  been  provided,  made,  or 
used  in  pursuance  of  this  or  aoy  former  Aet,  for  the  purpose  of  marking  or  stamp- 
ing of  any  such  gold  or  olver  plate  as  aforesaid ;  or  if  asy  person  shall  sell,  ex* 

nres,  pains  and  penalties  contained  in  or  imposed  by  the  several  Acts  relating  to  the 
duties  on  advertisements  and  sea  insurances  respectively,  and  the  several  Acts  relatrng 
to  any  prior  duties  of  the  sarae  kind  aad  deeeription,  shall  be  in  full  force  and  effect  with 
respect  to  the  duties  by  this  Act  granted,  and  to  the  vdiiaai,  parchcaent,.  and  paper  articJ^a, 
matters,  and  things  chaiige4  or  chargeable  therewith,  aiMl  to  the  .persons  liable  to  the 
payment  of  the  said  duties. 

(/)  Now  *»  the  commissioners  of  stamps  and  taxes,"  by  sec.  S  of  the  4  ^  5  Will.  4,  c.  60. 

(k)  Sec  3.  (/)  Sec.  4. 

(m)  Repealed  by  the  6  &  t  Will.  4,  c.  76,  as  "  relates  to  newspapers,  or  the  duties  thereon, 
or  to  any  discount  or  allowance  in  respect  of  the  said  datiee.'' 


(n\  See  the  2  A(  3  Will.  4,  c  190,  ^ott,  p.  888. 


This  section  not  being  repealed  by  the  1  Will.  4,  c.  66^  nor  the  offbnces  therein 
contained,  which  are  still  sabsiscing,  made  capital  by  that  Act;  such  offences  are  punish- 
able under  the  24  &  25  Vict.  c.  98,  s.  48,  ante,  p.  84*7.  See  Bex  v.  Hope,  R.  k  M.  C.  G.  R. 
396. 
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change,  or  expose  to  sale,  or'  ex|K)rt  eat  of  Gxeot  BntaiD,  any  cmch  gold  or  silver 
plate,  ^or  any  vessel  or  ware  of  base  metal,  having  tbereuponl  the  inpression  of  any 
svoh  forged  er  eotmterfeited  mark,  aiamp,  or  die  a9  aforesaid,  or  any  forged,  ooan« 
terfeited,  or  resembled  impression  of  any  mark,  stamp,  or  die  so  provided,  made,  or 
B8ed*as  aforesaid,  or  [any  implBssion  of  any 'suoh  mark,  stamp,  or  die,  which  shall 
han^  been  trattsposed  or  remev^  from  any  other  pieoe  of  phite  as  aforesaid,  know* 
iag- the  same  respectively  to  be]  ibrf^ed  or  oosnterfBited^  or  f transposed  or  removed 
as  aforesaid] ;  or  if  aay  peraon  shall  wiHVilly,  and  without  lawful  excase  (the  proof 
whereof  shall  He  on  the  penon  a  ceased),  have  or  be  possessed  of  any  soch  forged 
or  oouaterftited  mark,  stemfp,  or  die  as  aforesaid,  or  shall  privately  and  secretly  nse 
any  mark,  stamp,  or  die  so  provided,  made,  or  osed  as  afbtresaid.  with  intent  to  de^ 
framft  his  Majesty,  his  heirs  or  socoessore."  every  person  so  offending,  and  every 
person  knowingly  and  wtlfally  aiding^,  abetting,  or  assisting  any  person  or  persons 
in  oommitting  any  sack  offenee  as  albireBaid,(p)  shall  be  adjnc^ed  gnilty  of  felony 
wtthorut  benefit  of  elergy-C^) 

The  2  &  3  Will.  4,  a  120,  entitled  <^  Ab  Act  to  repeal  the  dnties  anderthe  man- 
agenyent  of  the  eornmissionen  of  stamps  on  stage-carriages,  and  on  horses  let  for 
hire  in  Great  Britain,  and  to  grant  other  duties  in  Heu  Ihereof,"  repeals  so  mnch  of 
the  55  Geo.  3,  c.  185,  "as  relates  to  the  dattes  en  coaohea,  and  on  licenses  for  keep- 
ing stage-coaches,  and  as  relates  to  the  offsnces  in  the  said  Act  mentioned  respect- 
ing such  dnties  and  Keenses;"  and  by  sec.  32  enacts,  "tiiat  if  any  person  shall 
inrge  or  coanterfeit,  or  shall  cause  or  procure  to  be  forged,  ooanterfeited,  or  resem- 
bled, any  numbered  plate  directed  to  be  provided,  or  which  shall  have  been  pro- 
vided, made,  or  used,  in  pursaanoe  of  this  Aot,  or  of  any  former  Act  relating  to 
the  duties  payable  in  respeot  of  stage-carriages,  or  shall  wilftilly  fix  or  place,  or  shall 
cause  or  permit,  or  suffer  to  be  fixed  or  placed,  upon  any  stage^carriage  or  other 
earriage,  any  such  forged  or  counterfeited  plate,  or  if  any  person  shall  sell  or  ex^ 
ohange,  or  expose  to  sale,  or  utter  any  suoh  forged  or  ooanterfeited  plate,  or  if  any 
pCTBon  shall  knowingly,  and  'witiiout  lawful  excuse  (the  *proof  whereof  shall  r^ooA 
lie  on  the  person  accused)  have  or  be  possessed  of  any  such  forged  or  conn-  ^ 
terfaited  plate,  knowing  such  plate  -to  be  forged  or  eounterfoited,  every  person  so 
oilending,  and  every  person  knowingly  and  wilMly  aiding,  abetting,  or  assisting 
any  person  in  committing  any  such  offence  as  aforesaid,  shall  be  adjudged  guilty  of 
a  misdemeanor,  and  being  thereof  convicted,  <shdl  be  liable  to  be  punished  by  fine 
or  impneonment,  or  by  both,  s«ch  irapriaoBmeotto  be  in  the  oommon  gaol  or  house 
of  eorrection,  and  either  with  or  without  hard  laibor,  as  the  court  shall  think  fit;  and 
in  Scotland,  whenever  any  peraon  shall  so  offend,  he  shall  be  Uable  to  be  puonhed 
in  like  manner.'* 

The  3  ft  4  Will  4,  o.  97,  entitled  ^'  An  Act  to  prevent  the  seHing  and  uttering 
of  forged  stamps/'  &c.,  enacts,  1^  see.  11,  that  '^whenever  any  vellum,  parchment, 
or  paper  shall  be  found  in  the  possession  of  any  person  licensed  to  vend  or  deal  in 
stamps,  or  who  shall  have  been  so  licensed  at  any  time  within  six  calendar  months 
then  next  preceding,  such  vallum,  parohment,  or  paper  having  thereon  any  false, 
forged,  or  coaoterfoit  stomp,  mark,  or  impression  resemUing  or  representing,  or  in- 
tended or  liable  to  pass  or  be  mistaken  for  any  stamp,  mark,  or  impression  of  any 
die,  plate,  or  other  instmrnent  whldi  at  any  time  whatever  hath  been  or  shall  or 
may  be  provided,  made,  or  used  by  or  under  the  direction  of  the  commissioners  of 
stamps,(r)  for  the  purpose  of  expressing  or  denoting  any  stamp  duty  whatever,  then 
and  in  every  sueh  oaae  the  peraon  in  whose  possession  suoh  vellum,  parchment,  or 
paper  shall  be  so  found,  shall  be  deemed  and  taken  to  have  so  had  the  same  in  his 
possession,  with  intent  to  vend,  use,  or  utter  the  same  with  such  false,  forged,  or 
counterfeit  stamp,  mark,  or  impression  thereon,  unless  the  contrary  shall  be  satisfao- 

(jr)'Tha  4^6  Yici*  c»  66,  «.  1)  recites  so  moeJh  of  tfaia  MClion  as  is  inebided  within  the 
brackets,  and  eDacis  as  stated  in  note  (A),  aate,  p«  881.  With  regard  to  the  other  offeoces 
contained  in  this  section,  as  they  are  neither  expressly  repealed  aor  made  capital  by  the 
1  Wi'il*  4,  c.  66,  they  are  puaishable  under  the  24  &  25  Viot.  o.  98,  s.  4S,  ante,  p.  84?. 

(g)  See  5  Geo.  4,  c.  ft2  (local  and  peraoaal),  s.  22,  a«  to  plate  wrought  or  made  within 
the  tewn  of  BirmiDgbam^  aad  within  thirty  miles  thereof. 

(r)  Now  '^  the  commissioners  of  stamps  and  taxes,"  by  the  4  &  5  Will.  4,  c.  60,  s.  8. 


8S4  Of  FoBeiere  arb  Tji ANiposnKa  Stamps.  [book  it. 

t^rily  proved ;  and  sooh  peracn  aball  also  b«  deeiaed  and  tafcen  t»  hmr^  saeb  vdkuii, 
parchment,  or  paper  so  in  his  poflBesBioii,  knowitig:  the  stamp,  muHi,  or  inprenioD 
thereon  to  be  false,  forged^  and  eoHiilerfeitf  and  a«9h'^  penoo  ahall  be  liable  to  all 
peaaltiea  and  punitohments  by  law  iiiposBd  or  iuflioted  opoa  penotta  tending,  naitig^ 
utteriogy  or  haviog  in  poaacflsioii  fidae,  forged,  or  oannterfelt  stamps,  kn^Mring  tt^ 
same  to  be  false,  forged,  or  'eonnterfeit,  nnkea  aaoh  peisoo  ^aH  in  every  aaoh  ease 
satia&otorily  prove  that  such  stanp  or  stamps  was  or  ^rere  proound  by  or  for  soeh 
person  from  some  distribatoa  of  atamps  appointed  fay  tike  said  oemmiasionera,  or  ^m 
some  person  licensed  to  deal  in  stampa  xinaer  the  anthoiity  of  this  Act." 

Sec.  12.  *^If  any  person  shall  ksowingiy' and  withoot  lawM  exciiBe  (the  proof 
whereof  shall  lie  on  the  person  aeeased)  have  in  his  possession  any  false,  fbfged,  or 
eonnterfeit  die,  pkte,  or  other  instrument,  or  pact  of  any  «nch  die,  plate,  or  inatm- 
ment  resembling  or  intended  ta  reaeaabis,  either  wholly  or  in  part,  any  <Ke,  plale,  or 
other  instrument,  whioh  at  any.  time  whatever  ha^  been,  orafaall  or  may  ha  pro- 
vided, made,  or  used,  by  <nr  unider  the  direction  of  the  osmoiianoQeni  of  8lanspe,(s) 
for  the  purpose  of  expressing  or  denoting  any  stamp- duty  whatever;  or  if  any  per- 
son shall  knowingly  and  without  kiwful  exouse  (the  proof  whereof  shall  lie  on  fhe 
person  accused)  faoLve  in  his  possession  any  vellum;  piinlhaient,  or  pi&per  having 
*8851  ^^^^^"^  ^^^  impression  of  any  audi  labe,  iorged,  or  ^oonntsrfeit  die,  plate, 
^  or  other  instrument,  or  part  of  any  such  die,  plate,  or  other  inatmmeni  as 
aforesaid,  or  having  thereon  any  false^  fivrged,  or  ocnuyterfhit  atomp)  m«ic  or  im- 
pression resembling  or  representing,  oither  wholly  or  in  part,  or  intended  or  liable 
to  pass,  or  be  mistaken  for  the  stamp,  mark,  or  impiteasion  of  any  sn^  die,  pkCe,  or 
other  instrument  which  hath  been,  orahall  or  may  ho  89  providM,  ni^ide,  or  naed  as 
aforesaid,  knowing  such  ialas,  forged,  or  oonnterfeit  stamp,  mark  or  impression 
to  be  false,  forged,  of  eonnterfeit ;  or  if  any  peiaoo  shail  fhkudidently  use,  join,  €z. 
or  place  for,  with,  or  upon  any  vdlnm,  parchment,  or  paper  any  stamp,  mark,  or 
impression  which  shall  have  been  ont^  torn,  or  gotten  off,  or  ^'removed  fW>m  any 
other  vellum,  parchment^  or  paper ;  or  if  any  parson  lAiaU  fraudulently  erase,  cut^ 
scrape,  discharge,  or  get  out  of  or  from  any  stamped  vdlum^  pardment,  or  paper, 
any  name,  sum,  date,  or  other  matter  or  thkig  thorcpem  written,  printed,  or  ex- 
pressed, with  intent  to  use  any  stamp  «r  mark  then  impressed  or  being  upon  such 
vellun,  parehment,  or  paper,  or  that  the  same  may  bo  used  fbr  any  deed,  iastra- 
ment,  matter  or  thing  in  respect  whereof  any  stamp  duty  is,  or  shaiL  or  may  be,  or 
become  payable;  or  if  any  person  ahaM  knowingly  use,  utter,  salt,  or  expose  toaale, 
or  shall  knowingly  and  without  bwfal  excme  (the  proof  whereof  shall  Ho  on  the 
person  aoensed)  have  in  his  possession*  any  stamped  velluats  parchment,  or  paper, 
from  or  off  or  out  of  whibh  any  sneh  name,  sum,  date,  or  other  matter  or  thing  as 
aforesaid  shall  have  been  fhtndalently  erased,  cut^  scraped,  disoharged,  or  gotten  as 
aforeaaid ;  then  and  in  every  Sttoh  case  every  person  no  oifftndittg,  ain4  everf  person 
knowingly  and  wilfully  aidiing,  abettinjr,  or  aasisttng  any  norson  ih  ooMmitting  any 
svch  offence,  and  heittg  theivof  lawrally  oonvioted,  sbaH  he  adjudged  guilty  of 
felony,  and  shall  be  liable,  at  the  diaoretion  of  Uie  oouH,  to  be  tranBported(f) 
beyond  the  seaa  for  life,  ordhr  any  term  oot  less  thftn  eevon  years,  or  to  be  impri- 
scBodfor  any  term  not  exceeding  foiir  yetm,  nor  less  than  two  years/' 

t  The  9  Qeo.  4,  c.  18,  entitiad  '^  At^  Aotto  repaid'  the  stamp  «kities  on  cards  aad 
dice,"  &c^  enacts,  by  sec.  86,  thttt  ^<  if  any  person  thoJI  forge  or-cOaMtdH^Bit,  or«hftll 
ct«se  or  procure  to  ber  forged  or  ^eomiterfeited  any  tfpn^  Ae,  seal,  stamp,  maik, 
plate,:  or  device,  or  any  part  of  «nytyp4,  die,Beal,  atamp,  mark',  plaAo,-  <sff  deviee, 
which  shall  be  at  any  time  proviidied,  made^  or  •used  by  or  under  the  %a%h(^i%y  of 
the  dommissMners  of  sliampohir  pQesnanoeiof  this  ^Acti,'  or  shaU  oonndsrfelt,*  or  shall 
cauao  or  proomre  to  b&oosntoieited  or  reaeibbled'  the  faiij^obieaf  of  atny  «aeh  type, 
die,  seal,  stamp,  mark,  plate,  or  device,  or  any  part  thereof,  upon  any  playing  card 
or  dice,  or  upon  any  label,  thread  or  paper;  or  shall  forgesDr:CoanteErfeitr'<diettaiBe, 
handwriting,  or  sigoaturb  6f  any  seeing  offioer  tv  other  offiaer  of*  stamps,  to  or 
upon  any  wrapper,  paper,  or  maberid  in  wlii<ih  aliy  dids  shall  be  actiialljr  enclosed; 

(«)  See  last  note.  .  .       ,     ^  •  . 

{t)  Penal  servitude  for  hfe, or  for  any -termiiol  leas  than  fiToyeaft, by  the  20  k  21  Vict, 
c.  3,  antej  Tol.  1,  p.  4,  and  the  27  ic  28  Vict.  c.  47. 
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or  ahall  Ibrge  oroo«Btei&it)  ocBhattioanseor  proenre  io'  be*  forced  m  ooanterf^ted, 
aBj'tDwk'or-iiaiiie,  or  bdj  ptrt  of  any  maxk  or  «Ai|ie)  directed  to  be  lued  by  tbe 
eOBuniseioDers  of  BtAiDps(ti)  in  panaaiice  of  tbis  Aol^  Id  order  to  distiDgaish  the 
maker  of  «ny  efoeb  eairdaior  dice  respectiveiy,  and  printed  lor  marked  on,  or  affixed 
to,  or  making  ^part  of 'the  wrapper^  label,  op  paper- is- which  any  playing  ^qq^ 
oarde  on  dioe  »hall  be  a^nally  eodoaed,  with  intent  to  defraud  his  Majesty,  ■- 
baa  heirs  or  sacoeesove,  of  <  any  of  the  Unties  at  any  time  by  law  pi^abie  upon  cards 
or  dice;  or  shall  utter,*  or '  sell,  of  exposei  to  sale,  or -part  with  for  use  in  play,  any 
card,  die,  ace  of  spades,  labels  wrapper,  or  jerw -vbatBoevar,  with  such  counterisit 
8eal>  stajBp,  mark)  deirioei,  impressioD,  name,  or  signatute,  koowing  the  same  to  be 
counterfeit,  or  ebaU  privatdly  or  fraudukntly  via  aoy^  sealy  stamp,  mark,  plate^ 
deYice^  or  label  at  any  time  provBded,  made,  oc  used  by  or  under  the  authority  of 
the  commissiootfs  of  stamps  in  pursuance  of  this  Aet,  wUh  intent  to  defraud  his 
Mi^^^y,  his  heirs  and  suooessons,  df  any  of  the  duties  at  any  time  by  law  payable 
upon  cands  or  dtoe^  every  person  oonrictedtRf  soy -sodi' offence,  in  due  form  of  law, 
shall  be  adjudged  a  lek)n,  and  shall  sufier  death.- '(v) 

The  Irish  Stamip  Act,  56  ii^eo.  3,  c.  56,  s.  37,  (%d)  enaots,  "■  that  if  any  person  in 
any  part  of  the-  United  Kingdom  of  Great  Ikitatn  and  Ireknd,  or  of  any  of  the 
dominions  thereto  belonging,  shall  oounterftit  or  forga,  or  cause  or  procure  to  be 
counterfeited  or  forged^  any  type^  die,  mark,  or  stamp,  to  resemble  or  represent,  or 
be  mistaken  for  any  type,  die^  mark,  or  stamp  at  any  time  heretofore  kept  or  used, 
or  hereaiW  to  be  kept  or  used  at  ^e  stamp-offiiee  in"  Dublin,  for  denoting  the 
charging  or  marking  on  veUum,  parchment,  or  paper,  or  other  matter  directed  to 
be  stamped,  any  of  the  stamp  duties  payable  under  or  by  virtue  of  any  Act  or  Acts 
which  has  been  or  shall  be  at  any  time  in  force  in  Ireknd,  although  such  Act  or 
Acts  may  not  be  in  force,  or  such  type,  die,  mark,  or  stamp  may  not  be  kept  or 
used  at  the  said  sta»p-office  at  the  time  of  suofa. forging  or  counterfeiting ;  or  if  any 
person  or  persons  ^ve  and  except  such  person  or  persons  as  shall  be  lawftiUy 
entitled  and  authorised  to  have  and  to  use  the  same  for  the  purpose  of  stamping 
vellum^  parchment,  or  paper,  or  other  matter  direeted  to  be  stamped  by  or  under 
the  authority  of  the.  said  commissioners  of  attunps  for  the  time  being)  shall  hare  in 
his,  her  or  their  posseswony  any  type,  die,  or  mark,  or  stamp  made  to  resemble,  or 
represent,  or  be  miataken  for  any  type,  die^  mark,  or  stamp,  heretofore  kept  or 
used,  OF  hereafter  to  be  kept  or  used  at  the  said  stamp^flloe,  for  denoting  the 
ehaiging  or  marking  on  vellum,  parobment,  or  paper,  or  o^er  matter  directed  to 
be  stamped,  any  of  the  said  stamp  duties  so  payable  as  aforesaid,  althoi^h  such 
lype^  die,  mack,,  ot  stamp  shall  sot  be  then  kept  or  used  at  the  said  stamp-office,  or 
thJe  duty  denoted  thereby  shall  not  be  then  payable  in  Irslaod;  or  if  any  person  or 
persons  shall  mark  or  impress^  or  cause  or  procure  to  be  enrked  or  impressed  on 
any  vellum,  parebment^  or  paper,  or  other  matter  whioh  heretofore  was  or  hereafter 
shall  be  directed  to  be  sUmped,  any  device,  mark,  or  is^ression  to  resemble  or  re- 
present)  or  be  misteken  for  any 'd^ioe,  mark,  or  impressioa  which  has  been  or 
*8haU  be  used,  k^t,  or  made,  marked-  or  impressed  at  the  stemp-<Aee  in  r^QQ^r 
Dublin,  for .  denoting  the  charging  or  marking  on  velhim,  pardiment,  or  ^  . 
paper,  or  other  matter  or  thing  so  directed  to  be  stomped)  any  of  the  said  stamp 
duties  BO  payable  uadec<or  by  virtue  of  any  Aetof  Par^ament  whieh  shall  be  or 
shall  have  been  in  foroe  in  Ireland  at  or  before  the  time  when  sueh  mark,  device,  or 
impression 'Shall  have  been  so  used,  kept,  or  made,  marked  or  impressed,  at  t^  aaid 
office^  although  such  Aet  or  Acts  may  not  be  in  force,  or  amoh  device,  mark,  or  im>- 
pression  may  not  be. used  or  kept,  marked  or  iwpresaed  at  the  said  office,  at  the 
time  of  sueh  ofence  committed  $  or  if  any  penon  or  penons  ritall  use,  utter,  vend^or 
selli  or  oause  to  be  used^  uttered,  vended,  or  sold,  or  shall  bave  in  his  or  her  posses- 

r«)  dee  note  (r),  mtej  p.  884. 

(v)  This  seetioik  being  aeitber  expressly  repealed  by  the  1  Will;  4,  e.  66,  nor  the  offeacee 
contained  in  it  repdered  ^capitol  hy  tbst  aiatote,  ^ucb  <  effeaces  are  m>w  punishable  aader 
the  24  &  25  Vict.  c.  98,  s.  48,  ante^  p.  847. 

(w)  Repealed  by  the  6  &  7  Will.  4,  c.  76,  s.  32,  "  as  relates  to  newspaper,  or  the  duties 
t]bereon,  <rt  to  any  diseouat  or  altowaaee  ia  reipect  of  the  said  dnKes,''  Tbe  5  A  6  Vict, 
cc.  81  &  82,  conuin  new  regulations  as  to  the  stamp  dtttles  in  Ireland. 
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sioD,  with  intent  to  we,  atler,  vend,  or  sell  the  mta^,  tttxy  Tellan,  pMNfbmaiij  or 
pi^er,  or  other  matter,  with  any  ooant^feii  devioe,  mark,  or  impreeeioD  thereon,  to 
resemble  or  represent,  or  be  mistaken  for  any  deviee,  mark,  or  impreeston  which  h»B 
been  or  shall  be  need,  kept  or  made  at  the  stamiM)ffiee  albresaid  for  'the  pnrposeB 
aforesaid,  or  any  of  them,  although  iMt  then  xiBti  or  kept  for  the  said  purposes,  or 
any  of  them,  or  although  the  duty  denoted  thereby  shall  not  be  then  payable  in  Ire- 
land, knowing  sueh  devioe,  mark,  or  imprdssiOD  to  be  counterlolted,  or  if  any  officer 
or  officers  in  the  emplqymeiit  of  the  oommissioiiers  of  staottps,  or  any  other  person  or 
persons  whatever,  tfhaU,  with  intent  to  defraud  his  Majesty,  his  heirs  or  sueoessorew 
mark  or  impress,  or  cause  or  prooure  to  be  marked  er  impressed,  or  be  aiding,  abut- 
ting, or  assisting  in  marking  or  impresBiag,  or  in  causing  or  procuring  to  be  marked 
or  impressed  any  stamp,  mark,  or  impression,  denodng  any  of  the  said  stamp  duties 
on  any  vellum,  parchment,  or  paper,  or  other  matter  directed  to  be  stamped,  not  de- 
livered to  him  or  them  by  or  by  the  authority  of  the  said  oommissionerB  of  fitamps 
for  the  purpose  of  being  stamped  with  any  typo,  die,  mark,  or  stamp,  which  has  hem 
or  shall  be  used,  kept,  or  made  at  the  stamp*offioe  aforesaid,  for  denoting  the  efaaiv. 
ing  or  marking  on  vellum,  parchment,  or  paper  any  of  the  said  stamp  duties  so  pay- 
able under  or  by  virtue  of  any  Act  of  Parliament,  although  such  type,  die,  mark,  or 
stamp  shall  not  be  then  kept  at  the  said  starap-cxffioe,  or  the  duty  denoted  thereby 
shall  not  be  then  payable  in  Ireland  ;  or  if  any  person  or  persons  shall,  with  intent 
to  defruud  his  Majesty,  his  heirs  or  successors,  knowingly  have  in  his,  her,  or  their 
possession  any  vellum,  parchment,  or  paper,  or  other  matter  required  to  be  stamped, 
80  fraudulently  stamped  or  marked  with  any  mark  or  stamp  to  denote  any  of  tlie 
aforesaid  duties,"  then  and  in  every  of  the  said  cases,  every  such  person  so  offendiiig 
shall  be  adjudged  a  felon,  and  shall  bo  transported  for  Itie.'X^) 

Sec  38.  *^  Whenever  any  vellum,  parchment,  or  paper  shall  at  any  time  bo  ioand 
in  the  possession  of  any  person  licensed  to  deal  in  and  retail  stamps  in  Ireland,  or 
who  shall  have  been  so  iioensed  within  six  calendar  months  tfien  next  preceding, 
having  impressed  thereon  any  counterfeit  devioe,  mark,  or  imprwion  to  resemble  or 
represent,  or  intended  or  liable  to  be  mistaken  for  any  devioe,  mark,  or  impressioa 
which  has  been  or  shall  be  used,  kept,  or  made  at  the  starap-offioe  aforesaid,  for  the 
^Q(.^n  purposes  aforesaid,  or  *any  of  them,  although  such  device,  mark,  or  impressioa 
■J  shall  not  then  be  used  or  kept  for  the  sud  purposes,  or  any  of  them,  or 
although  the  duty  denoted  thereby  shall  not  be  then  payable  in  Ireland,  then  and 
in  every  such  case  the  person  in  whose  possession  suoh  vellum,  parchment,  or  pi)^er 
shall  be  so  found,  shall  be  deemed  and  taken  to  have  so  had  the  same  in  his  or  ber 
possession  with  intent  to  use,  utter,  or  vend  the  same  with  suoh  counterfeit  devioe, 
mark,  or  impression  thereon,  unless  the  contrary  shall  be  satisfitotorily  pro<^,  aoid 
shall  also  be  deemed  and  taken  to  have  had  suoh  vellum,  parchment,  or  paper  s^  in 
his  or  her  possession,  knowing  the  stamps,  devices,  marks,  or  impression  thereon  to 
be  forged,  false,  and  counterfeited,  and  such  person  i^all  be  liable  to  M  penaltiee 
and  punishments,  by  kw  imposed  or  inflicted  upon  persons  using,  uttering,  orveod- 
ing  talse,  forged,  or  oounter^t  stamps,  or  having  such  false,  forged,  or  oouuterfelt 
stamps  in  tbeir  possession,  knowing  the  same  to  be  forged,  unless  Buch  person  sball 
in  all  cases  satisfactorily  prove  that  suoh  vellum,  parchment,  and  paper,  and  the 
stamps  thereon,  was  or  were  procured  by  or  for  such  person  at  ^e  stamp^iffioe  in 
Bublin,  or  from  some  distributor  of  etemps  in  Ireland.'' 

See.  52.  *'  If  any  person  not  being  any  offioer,  workman,  sen>unt,'  or  agent  for  the 
time  being  of  the  said  commissioners  of  stamps,  and  authorised  and  appoint-  by 
Uiem  for  that  purpose  and  for  their  use  only,  shall  make  or  use,  or  eauso  or  prooore 
to  be  made  or  used,  or  knowingly  aid  or  assist  in  making  or  using,  or$  without  being 
authorised  and  appointed  as  aforesaid^  shall  knowingly  Imve  in  his,  her,  or  their  ens- 
tody  or  possession,  without  lawful  excuse  (the  proof  whereof  shaH  be  on  the  person 
accused)  any  frame,  mould,  or  instrument  for  the  making  of  paper,  in  the  sobetaoee 
whereof  the  words  '  stamp^ftoe,-  or'  the  greattar  part  of  8«eh  words,  would  be  mi- 
ble,  or  in  the  substaaoe  whereof  any  device  or  distinfCti<Mi  would  be  visible,  peculiar 
to  and  appearing  in  the  substance  of  the  paper  which  shall  fVom  time  to  time  be  used 

(z)  Penal  servitude  for  life,  or  for  any  term  not  less  than  fire  years,  bj  the  20  &  21  Vict, 
c.  3,  antSf  vol.  1,  p.  4,  and  the  27  &  2»  Vict.  c.  47. 
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bjT  the  QOQunissigjaeiB  «f  staiops  »»  aforosaid  $  or  shall  jnake,  or  cauaa  or  fffocuro  to 
be  Qmde,  or  kaowiag^  aid  o?  aaBist  in.jmakiiig  aoj  paper  in  the  subfitance  whereof 
ther^  shall  be  visible  the  aaid  words  ^ataiup^office/  or  the  greater  part  of  such 
wordfiy  or  aay  aoch  device  or  dietiactioo  peeuUar  to  and  appearing  in  the  subatanee 
of  the  paper  which  ahall  be  ao  uaed  bj  the  said  coiDmiaaiouers  of  stamps ;  or  if  anj 
person,  not  being  authorijied  orappoiAted  aa  aforesaid,  shall  knowingly  have  in  his 
or  her  custody  or  poBsesaion,  without  lawful  eixOHae  f  ths  proof  whereof  shall  be  on 
the  person  aceuaedj,  any  psp^  whataoever  in  the  simtaDee  wheceof  there  shall  be 
viaibie  the  words  *•  dtai»p-oiioe>'  or  the  greater  part  of  sneh  words,  or  any  device  or 
dialafiction  peculiar  to  and  appearing  in  the  substanoe  of  paper  so  from  time  to  time 
im&i  by  the  said  commissioners  $  or  if  any  person  not  being  authorised  or  appointed 
aa  aforesaid,  shall  by  any  art,  device,  mystery,  or  eontrivanoe,  cause  or  prooure,  or 
koowingly  4ud  or  assist  in  causing  or  procuring  to  appear  in  the  substance  of  any 
paper  whatsoever  the  words  '  stamp-office,'  or  the  greater  part  of  such  words,  or  any 
aueh  device  or  distinction  peculiar  to  and  appearing  ia  the  sabstance  of  the  paper 
which  shall  be  so  used  by  the  said  oommisaioners  of  stamps  '/*  every  person  so  offisnd* 
ing  in  *auy  of  the  said  cases  shall  be  ad^judged  a  felon  and  shall  be  trans- 
ported &r  life.(^) 

By  sec.  58,  a  pecuniary  penalty  of  forty  pounds  is  imposed  upon  any  person 
who,  for  the  purpose  of  evading  any  of  the  stamp  duties  payable  in  Ireland,  shall 
execute  any  stamped  instrument  wiUioat  a  date,  or  bearing  date  prior  to  the  ezecu* 
tion,  or  shall  fraudulent^  erase,  &c.,  the  name  of  any  pecson  or  any  date,  &c.,  en- 
grossed or  written  in  sueh  instrumoKt,  or  shall  fraudulently  cut,  tear,  or  take  off 
any  mark  or  stamp  from  any  piece  of  vellum,  &e»,  with  latent  to  use  them  for  any 
other  writing,  &c.,  in  respect  whereof  any  stamp  duty  shall  then  be  payable. 

Besides  the  statutes  which  relate  to  the  forging,  &c.,  the  stamps  and  marks  on 
plcUe^  by  which  the  dtity  payable  to  the  crown  is  denoted,  there  are  others  which 
relate  to  the  offenoes  of  forging,  &e.,  the  oM^y  marks,  or  stumps  required  to  be 
affixed  to « gold  and  silver  manufacturea  in  order  to  denote  their  standard  value. 
But  the  former  Acts  on  this  subject  are  repealed. 

By  the  7  &  8  Viot.  c.  2:2,  a.  2,  "  every  person,  who  shall  forge  or  oounterfeit,  or 
ahall  utter,  knowing  the  same  to  be  forged  or  oounterfeited,  aay  die  or  other  in- 
strument, or  any  part  of  any  die  or  other  instrument,  provided  or  used  or  to  be  pro- 
vided Of  used  by  the  company  of  goldsmiths  in  London,  or  by  any  of  the  several 
eompanies  of  gpMsmiths  in  the  cities  of  York,  £xeter,  Bristol,  Chester^  or  Nor- 
wich, or  the  town  of  Newoastle-upon-Tyne,  or  by  the  companies  of  guardians  of  the 
standard  of  wrought  plate  in  the  towns  of  Sheffield  or  Birmingham  respectively,  for 
the  marking  or  stamping  of  any  gold  or  silver  wares;  and  every  person  who  shall 
mark  with  any  such  ibrged  oc  oounterfeil^  die  or  other  inatnunent,  or  with  any  part 
of  such  forged  or  counterfeit  die  or.  other  instrument  aa  aforesaid,  any  ware  of  gold 
or  silver,  or  any  ware  of  base  metal,  or  shall  utter  any  such  ware  of  gold  or  silver, 
or  any  such  waj?e  of  base  metal  so  inarked  aa  aforesaid,  knowing  the  same  to  be  so 
marked  as  aforesaid ;  and  every  person  who  ahall  forge  or  oounterfeit,  or  by  any 
means  whatever  produce  an  imitation  of,  or  shall  utter,  knowing  the  same  to  be 
foiled  or  oc^unterfeit  or  an  imitation,  any  mark  or  part  of  any  mark  of  any  die  oc 
other  instrumeut  provided  or  used  or  te  be  provided  or  used  as  aforesaid  upon  any 
ware  of  gold  or  silver,  or  any  ware  of  base  metal ;  and  every  person  who  shall  trans- 
pose or  remove,  or  shall  utter,  knowing  the  same  to  be  traovposed  or  removed,  any 
mark  of  any  die  or  other  instrument  provided  or  used  or  to  be  provided  or  used  as 
aforesaid,  from  any  ware  of  gold  or  silver  to  any  other  ware  of  gold  or  silver,  or  to 
any  ware  of  base  metal  \  and  every  person  who  shall  without  lawful  excuse  (the 
proof  whereof  shall  lie  on  the  party  accused)  have  in  his  possession  any  such  foi^ged 
or  counterfeit  die  or  other  instrument  aa  aforesaid,  or  any  ware  of  gold  or  silver,  or 
any  ware  of  baae  luetal, : having,  thereupon  the  m»tk  of  any  such  Surgied  or  oounter- 
£eii  die  m  other  instruaBbent  as  aforesaid,  or  having  thereupon  any  such  forged  or 
counterfeit  mark  or  imitation  of  a  mark  as,aforesaid,  or  any  mark  which  shall  have 
been  so  transposed  or  removed  as  aforesaid,  knowing  the  same  respectively  to  have 

(y)  See  the  preceding  note. 
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been  forged,  counterfeited)  imitated^  marked,  traospoaed,  or  removed^  and  eveiy 
*M01  P^^^^'^  ^^^  ^^^^  ^^  ^^  sever  from  any  vare  of  gold  or  silver  aay  mark  or  *«Dy 
^  part  of  any  mark  of  any  die  or  other  Inatrament  provided  or  used  or  to  be 
provided  or  used  as  aforesaid,  with  intent  that  suck  mark  or  fiuch  part  ef  a  mark 
shall  or  may  be  placed  upon  or  joined  or  affixed  to  any  other  ware  of  gold  or  silver, 
or  to  any  ware  of  base  metal ;  and  every  person  who  shall  place  iipoo  or  join 
or  affix  to  any  ware  of  gpld  or  silver  or  any  ware  of  base  metal  any  mark  of  aay 
die  or  other  instrument  provided  or  used  or  to  be  provided  or  used  as  aforesaid, 
which  shall  have  boen  cut  or  severed  from  any  ware  of  gold  or  silver  f  andevBry 
person  who  shall,  with  intent  to  defraud  Her  Msjesty,  or  any  of  the  said  several 
companies  of  goldsmith  and  guardians  respectively,  or  any  person  whatever,  uee  toy 
genuine  die  or  other  instrument  provided  or  used  or  to  be  provided  or  used  as  afore- 
said, and  every  person  counselling,  aiding,  or  abetting  any  such  offender,  shall  be 
guilty  of  felony,  and  shall,  at  the  discretion  of  the  court,  either  be  tran8ported(«) 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years  or  nor  lees  than  seven 
years,  or  to  be  imprisoned  with  or  without  hard  labor  for  any  term  not  exceeding 
three  years/Ya) 

It  was  hela  that  a  person  might  be  convicted  under  the  13  Q^o.  3,  o.  59,  s.  14, 
and  the  38  Geo.  3,  c.  69^  s.  7,  if  he  were  proved  to  have  transposed  the  mark  of  the 
Groldsmiths'  Company  from  one  gold  ring  to  another,  although  both  were  geaidne 
rings,  and  although  the  jury  found  that  ha  did  it  without  any  fraudulent  intent 
The  prisoner  was  indicted  under  the  13  Greo.  3,  c.  59,  s.  14,  and  the  38  Geo.  3,  o. 
69,  s.  7t  for  unlawfully  transposing  the  lion  passant  from  one  gold  ring  to  anot^ier; 
and  it  was  dearly  proved  that  he  had  transposed  the  mark,  but  there  was  no  proof 
that  the  ring,  to  which  it  was  transposed,  was  not  genuine  gold ;  and  the  jury 
found  the  prisoner  guilty  of  transposing  the  hall>mark  from  one  genuine  ring  to 
another  genuine  ring,  but  without  any  fraudulent  intent;  it  was  held,  however, 
that,  as  there  were  no  words  in  the  statutes  referring  to  any  fraudulent  intent,  that 
finding  amounted  to  a  verdict  of  guilty.(&)  The  prisoner  was,  however,  afterwards 
pardoned. 

We  have  seen  that  the  55  Geo.  3,  c.  184,  s.  7,  makes  the  fraudulent  catting  or 
getting  off  any  stamp  from  any  paper,  &c.,  with  intent  to  use  the  same  upon  any 
other  paper,  &c.,  chargeable  with  the  duties  thereby  granted,  a  capital  offenoe^c) 
A  former  statute,  12  Geo.  3,  c.  48,  enacts,  ^^  that  if  any  pers(on  or  persons  shall 
write  or  engross,  or  cause  to  be  written  or  engrossed,  ^tber  the  whole  or  any  part 
of  any  writ,  mandate,  bo&d,  affidavit,  or  other  writing,  matter,  or  thing  whatsoever, 
in  respect  whereof  any  dutyis  or  shall  be  payable  by  any  Atst  or  Acts  nuule,  er  to 
be  made  in  that  benalf,  on  the  whole  or  any  part  of  any' piece  of  vellum,  parch- 
ment, or  paper,  whereon  there  shall  have  been  before  written  any  other  bond,  man- 
:,;oQ^-i  date,  affidavit,  or  other  matter  or  thing,  in  respedt  whereof  any  duty  was  or 
■^  shall  be  payable  as  "^'aforesaid,  before  such  vellum,  parchment,  or  paper  shall 
have  been  again  marked  or  stamped  according  to  the  said  Acts;  or  shall  frauduloDtly 
erase  or  scrape  out,  or  cause  to  be  erased  or  saraped  out,  the  name  or  names  of  any 
person  or  persons,  or  any  sum,  date,  or  other  thing  written  in  such  Writ,  mandate, 
affidavit,  bond,  or  c^her  writing,  matter,  or  thing  as  aforesaid,  or  fraudulently  cut, 
tear,  or  get  off  any  mark  or  stamps  in  respect  whereof  or  wbereby  any  datiea  aro  or 
shall  be  payable,  or  denoted  to  be  j>aid  or  payable  as  aforesaid,  from  any  piece  of 
vellum,  parchment,  paper,  playing  cards,  outside  paper  of  any  parcel  or  pack  of 
playing  cards,  or  any  part  thereof,  with  intent  to  use  fiuoh  stamp  or  mark  tor  any 
other  writing,  matter,  od  thing,  in  fespect  whereof  any  such  dnty  is  or  shall  be 
payable,  or  denoted  to  be  pafd  or  payable  as  aforesaid;^'  every •pejson  ao  offending, 

(f )  Penal  Benritude-  for  anjr  terfai  not  fxoeediDg,foiirtftea  and  not  Use  than  iiTe  years,  by 
the  20  &  21  Vict.  c.  3,  antej  vol.  1,  p.  4,  and  t^e  27  k  28  Vict.  c.  47. 

(a)  Sec.  3  imposes  a  pecuniary  penalty  on  every  dealer  in  gold  or  silver  wares,  having 
in  his  possession  wares  with  forged  mai^s  on  them.  -See  sec  14  lor  the  meaaJLngof  the 
terms  used  in  the  Act.  And  see  the,  17  ^  18  Yici,  c.  96,  an  Act  fpr  allowing  gold  vrar^s 
to  be  manufactured  at  a  lower  staqdard  thai^.  was  previously  allowed. 

{6)  Rex  V.  Ogdeti,  6  C.  &  P.^3l  (23  E*  (J,  L.  R.),  Pairk,  J.  A.  J.,  and  BoUand,  B.  See 
Reg.  V.  AUd&y,  pott  J  p.  892. 

(c)  AntCj  p.  880. 
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and- every  person  aiding,  abetting,  ko,,  to  commit  any  such  offence^  shall  be  deemed 
lO'  be  guHty  of  felony,  and  be  transported  to  some  of  his  Majesty's  plantations 
bey<md  the  seas  Ibr  a  term  not  exceeding  seven  years.  (<f)  And  it  further  enacts 
timt  if  any  such  ][>erson  so  convicted  or  transported  shaYI  voluntarily  escape  or  break- 
prison,  or  return  from  transportation  before  the  expiration  of'  the  time,  such  person 
being  -  thereof  lawfully  convicted,  shall  suflfer  death  as  a  felon,  without  benefit  of 
clergy,  and  shall  be  tried  for  such  felony  in  the  county  where  he  shall  be  appre- 
hended. 

It  has  been  held  that  to  constitute  a  felony  wittin  this  section  by  writing  some 
matter  liable  to  stamp  duty  on  paper,  on  which  had  before  been  written  some  other 
matter  liable  to  stamp  duty,  before  the  paper  had  been  again  stamped,  it  is  essential 
that  the  party  writing  Should  do  so  with  some  fraudulent  intention.  An  indictment 
stated  that  the  defendant  did  feloniously  write  the  word  "  six,"  being  a  certain  part 
of  a  license  to  let  horses  on  hire,  in  respect  whereof  a  certain  duty  was  then  payable, 
on  a  certain  piece  of  paper  wtereon  had  been  before  written  a  license  to  let  horses 
for  hire,  which  said  paper  had  before  been  duly  stamped,  and  it  appeared  that  the 
defendant  was  the  father  of  the  farmer  of  the  post-horse  duty  of  a  district,  and 
was  in  the  habit  of  acting  for  his  son  in  the  duties  of  this  situation,  and  that  in« 
1833  one  Hinckley  took  out  a  license  to  let  post  horses,  which  was  granted  by  the 
defendant,  and  bore  a  7s.  ^d.  istamp.  Another  license  was  granted  in  1834,  and  on 
an  application  for  a  third  license  in  1835,  the  defendant,  instead  of  granting  a  new 
license,  as  he  ought  to  have  done,  altered  the  date  of  the  old  license  from  181-^3  to 
1835,  and  the  time  of  its  cxniration  from  1834  to  1836,  and  received  7s.  6d.  from 
Hiriekley.  Lord  Abinger,  Q.  B. :  "I  consider  that  no  fraud  is  proved.  To  come 
within  the  mere  words  of  the  Act,  it  is  not  necessary  that  it  should  have  been  done 
fhiadulently  •  still  I  am  of  opinion,  that  if  a  peraon  innocently,  and  without  any 
intent  to  defraud,  wrote  anything  on  this  paper,  it  would  not  be  an  offence.  Whether 
fVaud  was  intended  is  a  question  for  the  jury."  "  Suppose  a  person  had  made  a 
perfect  deed,  which  was  executed,  and  afterwards  it  was  found  necessary  to  alter 
the  date  and  some  of  the  terms,  and  the  parties  altered  the  original  deed,  intending 
to  send  it  to  the  stamp-office  to  have  new  stamps  put  upon  it,  would  they  be  liable 
to  be  ^transported  f  X^e  enactment  on  which  this  case  is  founded  is  general,  r^ogo 
and  makes  it  a  felony  to  write  upon  any  stamped  document  any  thing  which  '■ 
makes  it  liable  to  a  new  stamp  before  such  new  stamp  is  put  upon  it.''  For  the 
erown  it  was  submitted  that,  by  the  terms  of  the  Act,  any  person  thus  writing  upon 
a  stamped  document  was  within  its  provisions,  even  If  he  had  no  intent  to  defraud. 
Lord  Abinger,  0.  B.  (in  summing  up) :  '*  The  Act  of  Parliament  does  not  say  that 
an  intent  to  deceive  or  defrand  Is  essential  to  constitute  this  offence,  but  it  is  a 
serious  question  whether  a  person  doing  this  thing  Innocently,  and  intending  to  pay 
the  stamp  duty,  is  liable  to  be  transported.  I  am  of  opinion,  and  I  hope  I  shall 
not  be  found  to  be  wrong,  that  to  constitute  this  offence  there  must  be  a  guilty  mind. 
It  $8  a  maxim,  older  than  the  law  of  England,  that  a  man  is  not  guilty  unless  his 
mind  be  guihy.  If  a  person  through  mistake  thought  he  could  alter  this  license, 
and  -sent  the  is,  6d.  to  Somerset  house,  that  would  be  no  felony  in  law,  any  more 
than  it  would  be  in  reason,  justice,  or  common  sense.  If  the  defendant  meant  to 
<fefrand  the  government  of  7s.  6df.,  he  is  guilty ;  but  as  tt  could  have  been  easily 
proved,  if  the  duty  had  not  been  paid  on  Mr.  Hinckley's  license,  and  no  such 
etid^ce  has  been  given,  I  think  you  should. presume  in  favor  of  innocence.  You 
wHI  sky  whether  you  think  that  the  defendant  intended  to  commit  any  fraud.  You 
may  find  that  he  made  the  aherations  in  the  licelase,  hut  that  he  did  so  without  any 
fiatidulent  intent,  and  I  can  pdt  the  matter  in  a  train  of  investigation ;  or  you  may 
(«ft<^  you  have  a  right)  if  yon  ^hii^k  proper  to  do  so)  find  a  verdict  of  nut 
guilty."(e)  i  . .  :       . 

•'•-■',      '•    •         .... 

•(^y  Penal  servitude  f6r  hot  exceedinff  seven  and  oot  less  thau  Bvt  years,  by  the  20  If  21 
Viet.  c.  3,  cnte,  vol.  1,  p.  4,  and  the  27  &  28  Vict*  c.  47. 

(<)  Re^.  V,  Allday,  8  C.  4  V,  136  (34  K,  C.  L.  Rl).    The  jury  found  a  general  verdict  of 

"  nm  gxxiitf."    It  was  objected  (n  this  case  that  the  indictment  was  bad ;  first,  because 

the  writing  the  word  should  have  been  charged  to  have  been  fraudulently  done;  second, 

that  the  instrument  ought  to  have  been  set  out,*  third,  that  these  alterations  were  not 
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The  fitatutes  47  Geo.  3,  eeea.  2,  0.  30,  a.  13,  and  49  Geo.  3,  c.  81,  &  1,  by  whioh 
the  oounterfeiting  staoipe,  &e.,  upoo  paper,  &o,,  upon  vbieh  anj^  exeiae  duiy  was 
imposed,  vas  puDiahed,  were  repealed  hj  the  1  Geo.  4,  e.  58s  which  iraa  tlao  repealed 
by  the  2  &  3  Viet  c«  ^3;  by  aee.  42  of  irhkh)  the  oottDterfemng^ueketaitipB,  Ac:, 
the  having  oounterfeit  stampa,  or  paper  with  a«eh  oottttterfeit  atawpa^  Ac.,  in  poases- 
sion,  knowing,  &e.,  with  other  offenees  of  a  aimtlar  kind,  are  atibjeetod  to  aevere 
pecuniary  penaltiee* 

The  lU  Anne,  o.  19,  a.  97,  directed  the  commiaBioDera  of  the  ciwteroa  to  pioTide 
certain  seals  or  stamps  for  imported  liaena;  and  the  coBaftniawoiieni'  for  managiag 
the  duties  on  silks,  ealiooes,  liaens,  and  atuflii,  to  provide  proper  aeala  or  atanpa  of 
another  kind  for  marking  such  silks,  Ac. ;  and  it  enacted,  that  if  any  person  ahodd 
counterfeit  or  forge  any  stamp  or  seal  provided  or  made  art  purtmance  of  tJuU  Ad, 
or  counterfeit  the  impreasion  of  the  eame  upon  any  of  the  commodities  ehargtabk 
hy  that  Act^  thereby  ta  defraud  the  owwn  of  the  duties  thereby  granted^  the  offender 
should  be  guilty  ot  felony  without  benefit  of  clergy;  and  further,  that  if  asy  pe»Mi 
^Qoo-.  should,  during  the  continuance  of  the  ^Act,  aell  any  printed,  painted,  atained, 
^  or  dyed  silks,  calicoea,  linens,  or  other  stufis,  with  a  counteifeit  at«mp. 
knowing  the  same  to  be  counterfeited,  with  intent  to  defraud  the  crown^  such 
itffeoder  shall  forfeit  £100,  and  stand  in  the  pillory  for  two  hoorB.(/) 

A  question  was  made  upon  that  pert  of  the  12  Geo.  3,  e.  48i,  whioh  reUtea  to 
the  oiienee  of  fraudulently  getting  off  a  stamp  froin  parchment  or  pi^r,  tcith  inteni 
to  -me  the  same  for  any  other  writing,  &c.,(^)  whether  a  person  taking  a  stamp  from 
a  writ,  fixing  it  to  another  writ  of  the  same  kind,  and  t^en  selling  it  to  a  law 
stationer  to  be  disposed  of  in  his  business,  and  used  by  any  person  who  might  pmr- 
chnse  it  of  him,  was  a  sufficient  using  of  it  within  the  words  of  the  statute.  It 
was  contended  that  aa  the  statute  was  silent  aa  to  uttering,  vending,  or  expoung  to 
sale,  it  would  violate  the  knowp  rules  of  construction  to  say,  in  so  penal  a  ease,  that 
the  sale  to  the  law  stationer  was  made  with  an  intent  to  twe  theatamp  in  the  manner 
described  by  the  Act.  No  opinion  of  the  judges  upon  this  point  appears  to  have 
been  delivered ;  but  the  prisoner,  ailer  lying  a  long  time  in  gaol,  was  ultimately 
discharged.  (4) 

One  who  innocently  outs  off  the  stamp  and  part  of  the  parehmeni,  Ac.,  firom  an 
instrument  is  guilty  of  an  offence  under  the  55  Geo.  3,  o.  184,  s.  7,  if  he  afterwards 
gets  off'  such  stamp  fn»m  such  part  of  the  parchment  with  intent  to  use  it  agaia. 
And  it  is  equally  an  offence,  whether  the  impreasion  was  made  before  or  af^r  the 
55  Geo.  3,  c.  184.  The  fifth  count  of  the  indictment  charged  that  the  prisoner  did 
feloniously  and  fraudulently  cut,  tear,  and  get  off,  from  a  certain  j^eoe  of  pajxhmeot, 
a  certain  impression  of  a  certain  die  which  had  been  therefore  provided^  niadA,  aod 
used,  in  pursuance  of  the  atatute  in  such  case  made  and  provided,  for  denoting  a 
certain  duty,  being  one  of  the  duties  under  the  caro  and  management  of  thercom- 
missioners  of  stamps,  that  is  to  say,  a  stamp  duty  of  £25,  with  intent  to  uae  tbe 
same  for  and  upon  a  certain  other  piece  of  parchment,  against  the  statute*  The 
sixth  count  was  the  same  m  the  fifth,  with  the  exception  of  alleging  the  offence  k» 
be  that  he  did  out,  tear,  and  get  off  the  impression  from  a  certain  piece  of  vefluB. 

within  the  meaDiDg  of  the  statute,  which  referred  to  some  IndepeDdent  writing  of  some 
new  instrument,  and  not  to  the  mere  altering  of  a  word  or  figure  in  an  old  one;  hut  do 
epkiion  waft  expressed  on  any  of  these  objections :  Reg.  v.  Page,  8  C  &  P.  122  (34  E.  C. 
L.  R.),  anUj  vol.  1,  p.  126,  was  cited  for  the  prisoner.  See  A.  G.  v.  ShUHbeer,  3  fixch.  R. 
7  Uf  which  f  though  decided  onlj  on  the  constructioa  of  the  2  Ic  3  Will.  4,  c.  120,  a.  SI,  coa- 
tains  observations  strongly  confirmatory  of  Lord  Abinger's  opinion. 

</)  The  2  &  3  Vict.  c.  23,  s.  67,  repealed  so  much  of  this  Act  "as  relates  to  the  duties, 
allowances,  or  drawbacks  on  paper,  buttonboard,  millboard,  pasteboard  or  scaleboard,  or 
the  collecting  or  securing  the  same."  The  6  &  7  Will.  4,  c.  76,  s.  32,  repealed  so  mnch 
of  the  10  Anne,  c.  19,  ^^as  relates  in  any  manner  to  the  stamp  duties  on  newspapers,  or 
the  duties  on  aid?ertisenients,  or  as  im|>oBes  any  penalty  with '  relation  to  the  said  duties, 
or  either  of  them."  The  3  Ie  4  Vict.  c.  49,  3.  69,  also  repeals  the  10  Anae,  c  19,  "so  far 
as  the  same  relates  to  the  duties  and  drawbacks  of  excise  on  soap,  or  contains  any  regu- 
lations for  collecting,  managing,  or  securing,  or  paying  the  duties  and  drawbacks  on  soap, 
but  no  further."  The  pillory  is  abolished  by  the  1  Vict.  c.  23.  The  13  Geo.  3,  c.  56,  s. 
5,  which  recited  the  10  Anne,  c.  19,  whs  repealed  by  the  24  &  25  Vict.  c.  101. 

(ff)  AfitCf  p.  890.  {h)  Field's  case,  1  Leach  383. 
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The  priflODer  WHS  a  juoior  olerk  in  th«  stampoffio^,  and  in  oonsequence  of  the  illness 
of  ap0ther  clerk,  attended  on  the  9th  of  April,  1831,  belbre  one  of  th^  commis- 
sioners iq  the  office  ibt  making  allowances  upon  spoiled  stamps,  upon  which  occasion 
It  was  his  doty  to  cut  off  from  each  of  ihe  instrttmeois  on  which  allowances  were 
to  be  made,  a  pieee  upon  which  the  stamp  was  impressed,  and  to  throw  into  the  fire 
the  pieee  so  cut  off.  Upon  the* 9th  of  April,  two  stamps onlj of  the*  amount  r^toq^ 
of  £25  were  brought  before  the  commissioners  for  allowance,  and  the  pri-  ^ 
soaer  npon  that  occasion  cut  off  the  parts  of  two  instruments  upon  which  those 
stamps  were  impressed,  but  instead  of  putting  them  into  the  fire  he  retained  them, 
and;  alitenrards  contrived  to  detach  the  impressions  from  the  blue  paper  upon  which 
the  stamps  were  impressed,  and  affixed  them  to  two  other  skins  of  parchment,  which 
he  procured  from  a  law  stationer,  with  the  words  ^*  This  Indenture"  engrossetd 
thereon,  and  ofiered  the  skins  with  the  impressions  so  annexed  for  sale.  8tamps 
impressed  on  blue  paper  are  used  for  yellum  and  parchment  only,  and  stamps  of  this 
descriptiofi  of  the  value  of  £25  were  in  use  before  the  passing  of  the  55  Geo.  3, 
and  the  officers  of  the  stampoffice  could  not  undeitake  to  say  that  the  impressions 
in  question  had  not  been  made  and  issued  before  the  passing  of  that  Act.  It  was 
objected,  first,  that  the  allegations  in  the  indictment  which  stated  the  impressions 
to  have  been  m^de  firom  a  die  used  in  pursaance  of  55  Geo.  3,  were  not  sustained ; 
seeondly,  that  the  Act  did  not  apply  to  the  case  of  impressions  lawfully  cut  off,  by 
order  of  the  eommissioners,  from  the  instruments  to  which  they  were  affixed,  and 
afterwards  detached  from  the  pieces  of  vellum  or  parchment  which  had  been  lawfully 
out  off;  and  thirdly,  that  the  Act  was  only  applicable  to  eases  where  the  impressions 
were  detached,  with  intent  to  use  them  npon  some  vellum,  parchment,  or  paper 
ehai^eable  with  a  duty;  and  that  the  paf Omenta  to  which  the  impressions  were 
affixed  by.  the  prisoner,  were  not  in  a  state  to  be  chai^eable  with  a  duty.  The  jury 
found  the  prisoner  guilty ;  and  in  answer  to  questions  by  the  court,  stated,  first,  that 
they  eould  not  say  whether  the  impressions  in  question  were  issued  before  or  after 
the  passing  of  the  55  Geo.  3f  secondly,  that  they  acquitted  the  prisoner  of  any 
fraudulent  intent  at  the  time  when  he  cut  firom  the  spoiled  instruments  the  pieces 
to  which  the  impressions  were  affixed;  thirdly,  that  when  he  detached  the  blue 
paper  bearing  the  impression  from  the  pieces  so  ont  off,  he  did  so  with  a  fraudulent 
intent  to  use  th^n  upon  other  parchment;  fourthly,  that  he  intended  to  use  them 
upon  parchment  destined  to  be  employed  as  an  indenture.  A  verdict  of  guilty 
was  then  entered  upon  the  fifth  and  sixth  counts.  And  upon  a  case  reserved  as  to 
the  propriety  of  the  conviction  upon  the  fifth  and  sixth  counts,  the  judges  were 
unanimously  of  opinion  that  upon  this  finding  the  eonviptiea  was  good.(t) 

The  following  case  arose  upon  the  23  Geo.  3,  e.  49,  s.  20,  by  which  it  was  enacted 
that  if  any  person  should  forge,  &c.,  any  stamp  or  mark  directed  or  allowed  to  be 
used  by  the  Act  for  the  purpose  of  deoatiogthe  duties  therein  mentioned,  or  should 
iVaudulently  use  any  of  the  said  stamps  or  marks,  or  should  *'  utter,  vend,  soil,  or 
expose  to  sale  an^  paper  liabU  to  ihe  Maid  dueie$,  with  any  counterfeit  mark  or 
impression  thereon ,''  knowing  the  same  to  be  counterfeited,  such  person  should  be 
gailty  of  ^ony.  The  first  count,  after  stating  that  a  certain  stamp  was  provided 
by  the  statute  for  stamping  every  piece  of  paper  upon  which  any  receipt,  &c.,  upon 
the  payment  of  mon^  amounting  to  £2,  &c.,  was  written  with  a  stamp  duty  of  2(f., 
&c ,  stated  that  the  prisoner,  intending  to  defraud  the  King  of  the  duty  on,  r^qk 
&a,  '^  unlawfully,  fraudulently,  *and  feloniously  did  utter  and  expose  for  ^ 
sale  to  one  Hannah  Gabriel,  1000  pieces  of  paper  liable  to  the  Maid  duty  of  twopence^ 
with  a  counterfeit  impression  upon  each  and  every  one  of  the  said  pieces  of  paper 
tesemblins^  the  impression  of  the  said  stamp  then  and  there  used,  according  to  the 
form  of  the  statute,  &c.,  he,  the  defendaoL  at  the  said  time  of  uttering,  &c.,  well 
knowing  the  wd  impression  on  the  said  pieces  of  paper  so  by  him  uttered  &q.,  te 
be  counterfeited ;  against  the  form  of  the  statute,  Jcc"  The  second  count  was  the 
same  as  the  first,  except  in  this  respect,  that  the  words  '*  liable  to  the  said  duty  of 
twopence  "  were  omitted.  .  An  objection  was  taken  on  behalf  of  the.  prisoner,  on,  the 
ground  that  the  words  *^  papers  liable  to  the  said  duties  *'  were  entirely  void  of  the 

(i)  Rex  V,  Smith,  R.  k  M.  C.  G.  R.  314  \  6  G,  &  P.  107  (24  E.  G.  L.R.),  S.  c. 
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precise  sense  und  defiDition  to  whicli  they  Were  applied ;  and  also  that  the  indict- 
ment  had  not  sufficiently  stated  the  oifence  accotding  tio  the  words  of  the  statate. 
The  prisoner  having  been  found  gnilty,  the  question  was  resented  for  the  conmdera- 
tioii  of  the  judges;  ten  of  whom  (Lord  u.  B.  Skynner  and  Hotham,  B.,  heing 
absent  from  indisposition)  were  unanimous  that  the  cooviotion  Was  right ;  and  their 
opinion  was  afterwards  delivered  by  Gould,  Jt.,  to  the  following  effect :  "  The  objec- 
tion arises  upon  a  supposed  inaccuracy  of  the  words  in  the  statute,  *  paper  liable  to 
the  said  duties/  in  the  plural  number;  which  words  the  prescmt- indictment  has  pro- 
perly pursued  and  necessarily  applied  to  the  particular  duty  in  question,  vh ,  the 
duty  of  twopence  on  receipts;  and  the  judges  are  of  opinion  that  the  indictmetit  is 
properly  drawn,  although  a  duty  of  one  description  only  is  mentioned.  The  material 
question  is,  what  the  legislature  meant  by  the  worda  ^  paper  Kable  to  the  said  dutt^?' 
And  it  was  said  that  as  one  particular  piece  of  paper  cannbt  be  liabie  to  any  of  th« 
duties  more  than  another,  it  would  follow  that  ail  the  writing  paper  in  the  worM 
might  be  considered  as  *  paper  liable  to  duties,'  and  every  utterer  or  seller  of  paper 
of  any  description  might  be  indicted  for  a  capital  oSence,  in  harvfng  exposed  to 
isale  ^  paper  liable  to  the  said  duties.'  But  the  judges  are  of  opmion  that,  upoa  a 
due  attention  to  the  present  statute,  and  the  24  Geo.  3.  c.  7,  upon  the  same  subject, 
it  will  appear  that  the  words  'paper  liable  to  the  said  duties'  are  capable  of  a  dear 
and  unequivocal  meaning.  The  rtdes  by  which  the  expressions  of  the  legislature  are 
to  be  interpreted  are,  first,  that  if  any  part  of  a  statute  is  penned  obscurely,  and 
other  passages  in  the  same  statute  will  elucidate  that  obscurity,  recourse  ought  to 
be  had  to  such  context  for  that  purpose ;  and  secondly,  that  if  there  are  several 
statutes  upon  the  same  subject,  they  are  to  be  taken  together  as  forming  one  sjsten, 
and  as  interpreting  and  enfbrclng  each  other.  By  adopting  these  rules  in  the 
present  case,  it  will  appear  that  the  words  *  pap^  liable  tb  the  said  duties  *  are  not 
to  be  taken  in  the  large  and  absurd  sense  which  was  attempted  to  be  imposed  upon 
them,  namely,  as  applying  to  every  species  of  paper  on  which  receipts  might  proba- 
bly be  written,  but  are  to  be  taken  as  applying  distinctly  to  such  pieces  of  paper 
only  as  are  destined  or  prepared  for  the  uses  mentioned  in  the  statute.  The  paper 
which  is  destined  and  prepared  fbr  the  use  of  writing  receipts  thereon  is  the  paper 
meant  by  the  words  *  paper  liable  to  the  duties ;'  and  therefore  al?  paper  upon  the 
face  of  which  a  mark  appeans  resembling  the  mark  which  tihe  Act  requires,  is 
*ftQfi1  evidently  *  paper  liable  to  the  *duties '  because  the  preparation  of  thus  mark- 
J  ing  it  discovers  the  purpose  for  Whieh  it  is  designed.  Upon  the  papers 
mentioneain  the  indictment  there  appears  a  false  stamp  or  impression  resembling 
the  true  stamp  which  the  law  requires  for  receipts ;  this  disoovera  the  use  for  yshici 
they  were  destined  and  prepared,  and  brings  them  within  the  general  words  of  the 
Act,  *  paper  liable  to  the  said  duties.'  1%e  judges  arc,  therefore,  unanimously  of 
opinion  that  the  prisoner  was  properly  convicted ;  and  lihat  tbe  words  '  papdr  liable 
to  the  said  duties'  are  to  be  applied,  according  to  thesubject  matter^  to  such  paper, 
which,  from  the  counterfeit  mark  upon  it,  appear^  to  be  prepared  to  be  used,  as  if 
the  mark  were  genuine,  for  a  receipt.  ( 9*) 

It  appears  also  that  some  of  the  judges  were  of  opinion  that  the  Second  count, 
which  omits  the  words  '^liable  to  the  said  duties,*'  was  suffici^t ;  ^r  ft'was  a  charge 
of  fraudulently  ottering,  &c.,  paper  with  a  counterfeit  impressiotk,  resembling  the 
said  stamps  used  ih  pursuance  of^the  said  statute,  knowing,  &c. ;  and  this  in  sub- 
stance was  a  chaige  of  its  being  paper  denoted  by  the  isaid  impression  to  be  destined 
for  writing  receipts,  and,  as  such,  being  ps^er  fiable  to  that  duty.(A;) 

A  question  was  naade  in  the  fallowing  case,  as  to  a  distinotion  between  the  words 
<<  duties  of  excise "  and  ^*  duties  tinder  the  management  of  th^  commissioners  of 
excise/'  The  prisoners  Were  indicted  fbr  forging  a  stamp  on  foreign  muslins, 
printed,  Ac,  here,  with  intent  to  defraud  the  King  o^  the  outy ;  and  one  of  them 
having  been  convicted,  an  objection  was  taken  Wms  counsel  on  these  grounds. 
That  the  offence  was  originally  created  bythe  28  Quo.  3,  c.  72,  a.  17,  by  Which  the 
dutios,  for  securing  of  Whibh'  the  stamps  wore  provided,  were  iitapc^ed;  '  That  ly  Tl 

{j)  Palmer's  case,  1  Leach  352 ;  2  Bast  P.  0.  c.  19,  8.  19,  p.  893. 
(k)  2  Eaat  P.  G.  c.  19,  s.  19,  p.  896. 
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Geo.  3,  a  13,' s.  85,  all  ^a  former  duties  are  repealed,  except  duties  due,  and 
peualtiea  and  forfeiture^  iQcurred  at  the  titte  of  paasing  that  Aet ;  and  therefore  it 
*wa3  argued  that  all  penalties,  yexe  ^'noihilaied  unless  re-enacted.  That  this,  as  well 
as  all  preceding  statuteSi  took  a  distinotion  between  diUie&  of  excise  and  duties 
wideV'  the  management  of  t1i4  commimoners  of  excm;  according  to  what  was 
obscryed  by  Afih»>rst,  J.,  in  Bex  v.  The  Justices  qf  Surrey,(l)  That  sec.  38  of  the 
latter  statute  states  that  '^  all  pains,  penalties,  fines,  and  forfeitures  of  any  nature  or  kind 
wliatsoever,  as  well  pains  of  death  as  others,  for  any  offence  in  force  before  th^lOth 
of  May.,  1,787,  made  for  secwciug  the  revenue  of  excise,  or  other  duties  under  the 
management  of  the  eommissioners  cff  excise,  &g.,  shall  extend  to  and  be  applied  for 
and  in  respect  of  the  several  diUie»  qf  excm,  and  allowanees,  bounties,  and  draw- 
backs of  duties. of  excise,  thereby  charged  and  allowed j  Jbc/'  That  therefore  those 
penalties  and  pains  pf  d^ath,  being  se-enaoted  only  so  far  as  they  relate  to  duties  qf 
excise,  and  not  to  duties  or  sums  under  the  management  qf  commissioners  qf  excise 
(which  was  the  cade  with  respect  to  the  duty  in  qciestion),  they  could  not  be  revived 
bv  construction ;  but  bein<;  m  highly  penal,  must  be  socially  re-enacted.  Another 
objection  was  that  the  indictment  did  not  pursue  the  words  of  the  statute  \  as  it 
stated  the  diity  to  be  chai;geable  for^  on^  and  in  respect  of  foreign  muslins,  riitoQ^ 
Slq^  whereas  the  words  of  the  statute  ^imposing  the  duty  were  ^^  for  and  ^ 
upon"  in  some  of  the  clauses,  "on"  in  others,  "upon"  in  others,  and  "for"  in  the 
schedule ;  but  this  objection  was  afterwards  thought  not  worth  urging.  Upon  the 
principal  objection  teil  of  the.  judges  (all  who  were  present  at  the  conference)  held 
that  the  conviction  was  ri^ht.  Eyra,  C.  J.,  thought  that  the  naming  of  duties  of 
excise  and  duties  under  m$  majmgement  of  (he  commissioners  of  excise  was  tau- 
tology. But  all  held  it  clear  that  the  axpressionB.were  used  as  synonymous  in  this 
Act ;  adverting  to  schedule  F.^  in  which  the  duties  on  muslins  are  denominated 
"  duties  of  exciae."(fn) 

On  an  indictment  on  the  12  Geo.  2,  c.  26,  s,  8,  31  Geo*  2,  c.  32,  s.  1-1,  and  24 
Geo.  3,  c.  53,  s.  16,  for  removing  iVom  one  silver  kneebuckle  to  another  silver 
kni3ebu(^e  certain  stamps,  marks,,  and  impressiona,  to  wit,  the  King's  head  and  the 
lion  rampant,  with-  intent  to  defraud  the  King,  against  the  statute,  &c. ;  on  produc- 
ing the  silver  kneebuckle  in  evidence,  it  appeared  that  the  mark  was  a  lion  passant, 
instead  of  a  lion  rampant;  and  th6  court  held  the  variance  fatal  (n) 

In  a  later  ca3e  it  wna  holdeu,  that  jthe  engraving  a  counterfeit  stamp  similar  in 
some  parts,  though  dissimilar  in  others,  to  the  legal  stamp,  cutting  out  the  dissimi- 
lar parts,  concealing  the  space  from  whence  the  dissimilar  parts  were  cut  out,  and 
then  uttering  the  similar  parta  as  a  genuine,  stamp,  amounted  to  a  forgery  and 
oulty  ultering.  And  it  w$is  also  hoklen,  that  it  is  not  necessary  in  an  indictment 
for  forging  a  stamp  to  set  out  the  impression  ox  inscription  upon  it^  or  to  name  the 
amount  of  the  duty  thereby  denoted';  but  that  it  is  sufficient  to  describe  it  as  a 
stamp  provided  and  used  in  pursuance  of  a  certain  Act  of  Parliament.  The. in- 
dictment was  framed  on  the  44  Geo.  3,.c,  98,  for.fbrging  and  uttering  medicine 
stamps.  The  first  countf  charged  that  the  prisoner  feloniously  did  forge  and  coun- 
terfeit,. &c.,  a  certain  marA;  provided  and  used  in  pursuance  of  a  certain  Act  of 
Parliament,  entitled,  &e*  -  The  s^eond  count  charged  that  he  did  feloniously  utter  a 
certain  paper  with  a  forged  and  counterfeit  mtark,  which  n^ark  was  forged  and 
giuyiterfeited  to  resemble  a  certain  mark  provided  sind  used  in  pursuance  pf  the  said 
Act,  he  well  knowing  the  0aid  mark  to  be  forged.  The  third  count  was  for  know- 
ingly vending  and , selling  a  certain  paper  with  a  forged  mark,  ke.  The  four  re- 
siaixung  countfi  ^«t&  the  same  as  the  former,  exeept  that  they  des^ibed  it  as  a 
stamp  instead  pf  (i  mark ;  and  all  the  counts  laid  the  intention  to  be  to  defraud 
hia  Majesty  of  ihe.duties  charged  aqd  imposed  %  jthe  isaid  Acjt.  The  prisoner  was 
a  vendor  of  patent  medicines,. and  sold  certaii;!  boxes  pf  Br.,,  jebb'k  jpills,  with  the 
counterfeit  label  od  them..  !Man}t'  of  these  counter|eit  labels  were  found  in  his  pos- 
session entire.  They  were  of  atf  oUong  fom^^  colored  with  red  ii]^k,  similarly  to  the 
sUmps  for  palent  medicinjps  i^suejl  by.governndept  ^  a^d  having  like  them^  at  one 

[1)  2  T.  R.  504. 
,    .{m)  Rex  t».  Hall,  %  East  P.  G.  e.  .19,  s.  19.,  p.  895. 
(n)  Lee's  case,  I  Leach  416. 
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end,  the  word  "stamp,"  and  at  the  other  end  the  word  "offioe/*  printed  traD»- 
versely,  and  on  a  hlank  on  the  first-mentioned  end,  printed  longitndinaUj,  the  words 
^QQQ-.  *^  value  ahove  Is,"  and  on  a  blank  'I'oq  the  other  end,  also  printed  longitndi- 
-'  nally,  the  words  "not  exceeding  2<.  6d."  as  the  1^1  stamps  also  have;  and 
having  in  the  centre  a  white  chrole,  which  id  the  eouirterieit  was  all  blank,  except 
that  it  bore  the  words  "  Jcmes,  Bristol"  printed  thereon  ;  whereas  in  the  1^1  stamp 
that  circular  space  was  circouscribcd  with  a  red  ring,  and  insearibed  with  another 
smaller  red  ring,  and  in  the  circular  space  between  tfae  two  ringa  w^re  printed  (he 
words  "  dutj)  threepence '"  and  on  the  space  within  the  inner  red  riug  on  the  legal 
stamp  was  impressed  in  red  ink  the  figure  of  a  crown.  When  the  prisoner  used 
these  stamps,  he  cut  out  the  circular  space  bearing  the  words  "  Jones,  Bristol,"  aad 
pasted  on  the  packets  of  medicine  the  two  ends  of  the  label  without  the  middle  part, 
and  concealed  the  d^ciency  of  that  part  by  a  waxen  seal  extending  over  it<.  Stamps 
>were  uttered  in  this  8tat«  by  the  prisoner  affixed  to  the  pills  which  he  sold.  Upoa 
these  facts  the  jury  found  the  prisoner  guilty :  but  two  objectiotis  were  taken  in  his 
behalf;  first,  that  the  foiled  stamp  was  not  a  sufliciently  near  resemblance  of  the 
genuine  stamp  to  constitute  forgery;  secondly,  that  the  indictment  was  deficient 
for  not  setting  out  or  describing  what  the  stamp  was  that  was  forged.  The 
objections  were  referred  to  the  consideration  of  the  twelve  judges,  ten  of  whom 
(Lawrence,  J.,  and  Bayley,  Jm  being  absent)  were  of  opinion  that  the  objectioiis 
were  unfounded,  and  the  conviction  right.  Grose,  J.,  in  delivering  their  opinioa, 
said  :  ^*  As  to  the  first  point,  it  was  proved  that  this  stamp  had,  in  every  respect,  and 
in  all  its  parts,  a  perfect  resemblance  to  a  genuine  stamp,  excepting  only  that  the 
centre  part  in  a  genuine  stamp,  which  specifies  and  denotes  the  duty,  was  in  the 
forged  stamp  cut  out ;  and  a  paper  with  the  words  ^  Jones^  Brintol ''  on  it,  pasted 
over  the  vacancy.  It  wos  also  proved  that  those  parts  which  still  remained  were  a 
perfect  resemblance  of  the  same  parts  on  the  genuine  stamp,  and  that  the  whole  was 
a  fabrication  so  artfully  contrived  as  to  be  likely  to  deceive  the  eye  o£  every  oomiaoa 
observer.  An  exact  resemblance,  or  /acgimile^  is  not  required  to  constitute  the 
crime  of  forgery ;  for  if  there  be  a  sufficient  resemblance  to  show  that  a  fsdse  making 
was  intended,  and  that  the  false  stamp  is  so  made  as  to  have  an  aptitude  to  deceive, 
that  is  sufficient.  In  this  case  the  jury,  by  their  verdict,  have  found  that  this  stamp 
had  a  sufficient  likeness  to  give  it  an  aptitude  to  deceive,  which  is  all  the  law  re- 
quires. As  to  the  second  point,  the  indictment  charges  the  prisoner  with  having 
forged  a  certain  marky  and  with  having  uttered  a  certain  paper  with  a  forged  and 
counterfeited  mark^  resembling  a  mark  provided  and  used  in  pursuance  of  the  Act; 
and  the  other  counts  describe  it  to  be  a  stamp.  The  statute  makes  the  foigii^  and 
tittering  of  such  a  mark  or  atampy  as  is  thereby  directed  to  be  affixed  to  these  arti- 
cles, a  capital  offence.  The  indictment  contains  all  the  words  that  the  Act.  requires 
to  constitute  the  offence." (^) 

With  respect  to  the  trial  of  offences  against  the  Stamp  Acts,  the  53  Gko.  3,  c. 
108,  s.  25,  enacted,  '^  that  from  and  after  the  passing  of  this  Act,  all  ciiminal 
^QQQ-i  offences  committed  against  or  in  breach  ^of  any  Act  or  Acts  of  Parliament 
^^^J  now  in  force  for  granting  or  seeuHng  any  of  the  duties  under  the  min^e- 
ment  of  the  commissioners  of  stamps,  shall  and  may  be  inquired  of,  tried,  and  de- 
termined, either  in  the  county  or  city,  or  town  and  county  where  the  offence  shall 
be  committed,  or  where  the  party  or  parties  accused,  or  any  of  them,  shall  be  appre- 
hended.'' 

Upon  the  trial  of  any  indictment  fbr  any  offence  mentioned  in  this  chapter  the 
jury  may,  under  the  14  &  15  Vict.  c.  100,  s.  9,(j?)  convict  the  prisoner  of  an 
attempt  to  commit  the  same,  and  thereupon  he  may  be  punished  in  tne  same  man- 
ner •as  if  he  had  been  convicted  upon  an  indictment  for  such  attempt 

(o)  CoUicott's  case,  2  Leach  1048  ;  4  Taunt.  300  ;  K.  k  B.  212,  229. 
Ip)  Ante,  vol.  1,  p,  I. 
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I 

OF  THIS  FOROERT  Of  OFFICIAL  PAPERS,  BKOURITIBS,  AND  DOCUMBNTS. 

tbttGERnss  of  official  pdpers;  secmHties,  and  documents  have  been  made  \n  many 
imstances  the  subject  of  especial  legislative  enactmente. 

By  the  32  Geo.  ^,  c.  14,  the  receiver  t)/  the  prejines  at  the  alienatioQ  office  was 
directed  to  receire  the  post  fide  at  the  same  time  on  every  writ  of  oovenaut  sued  out 
for  the  passing  of  fines  in  the  Common  ^leas,  and  to  indorse  the  receipt  of  the  same 
thereon,  with  his  name  and  mark  of  office.  The  ^h  section  then  enacted,  that  if 
any  person  should  make,  forge,  or  counterfeit)  or  cause  or  procure,  &c.,  the  mark  or 
hand  of  such  receiver,  whereby  such  receiver  or  any  other  person  or  persons  should 
or  might  be  defrauded,  or  suffer  any  lofis  thereby,  every  person  convicted  of  sijch 
oflTence  should  be  deemed  guilty  of  felony,  and  suffer  death  without  benefit  of 
clergy.(a)  The  52  Geo.  3,  a.  143,  s.  5,  enacts,  *'  that  if  any  person  shall  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  made,  forged,  or  counterfeited,  the 
n)ark  or  hand  of  the  receiver  of  the  prefines  at  the  alienation  office,  upon  any  writ 
of  covenant,  whereby  such  receiver  or  any  other  person  shall  or  may  be  defrauded, 
or  suffer  any  loss  thereby ;  every  person  so  offending,  and  being  thereof  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without  benefit 
of  clergy."(6) 

The  7  &  8  Geo.  4,  c.  28,  s.  11,  after  reciting  the  expediency  of  providing  for  the 
noore  exemplary  punishment  of  offenders  who  commit  felony  after  a  previous  convic- 
tion for  felony,  and  enacting  such  punishment,  regulates  the  form  of  indictment  for 
the  subsequent  felony,  and  then  enacts,  that  *^  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  felony,  purporting  to  be  signed  by  the  clerk  of  the  oourt,  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  the  offender  was  first  convicted,  or  by 
the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  *of  six  shillings  r^qni 
and  eightpence,  and  no  more,  shall  be  demanded  or  taken),  shall,  upon  proof  ^ 
of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the  first  con- 
viction, without  proof  of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same ;  and  if  any  such  clerk,  officer,  or  deputy  shall  utter  a  false 
certificate  of  any  indictment  and  conviction  for  a  previous  felony,  or  if  any  person, 
other  than  such  clerk,  officer,  or  duputy,  shall  sign  any  such  certificate  as  such  clerk, 
officer,  or  deputy,  or  shall  utter  any  such  certificate  with  a  false  or  counterfieit  sig- 
nature thereto,  every  such  offender  shall  be  guilty  of  felony,  and,  being  lawfully 
c<invicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,(c)  or  'to  be  imprisoned  for  any  term 
not  exceeding  two  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 

{a)  These  offloDc^s  appear  to  have  had  the  benefit  of  clergy  extended  to  them  bj  the  52 
Geo.  3,  c.  143,  s.  1,  see  note  (6),  and  not  having  bad  any  punishment  expressly  provided 
for  them,  and  the  benefit  of  clergy  being  abolished  by  the  T  k  B  Geo.  4,  c.  28,  seem  now 
to  be  punishable  under  the  7  k  8  Geo.  4,  c.  28,  ss.  8,  9,  and  the  I  Yict.  c.  90,  s.  5,  ante^ 
vol.  I,  p.  3. 

(6)  By  sec.  1,  ^'In  all  cases  where  any  act  to  be  done  or  committed  after  the  passing  of 
this  Act,  in  brettchof  ormretutaiKe  t9  any  part  of  the  laws  for  oollectlng  his  Majesty's 
revenue  in  Great  Bviiain,  would  by  the  laws  now  in  force  subject  the  offender  to  suffer 
death,  as  guilty  of  felony,  without  benefit  of  clergy,  by  virtue  of  the  said  laws,  or-any  of 
them,  such  act,  so  to  be  done  or  committed,  shall  be  deemed  and  taken  to  be  felony  with 
benefit  of  clergy,  and  punishable  only  as  snch,  nnless  the  same  shall  also  be  declared  to 
be  felony  without  benefit  of  clergy  by  this  Act."  The  I  Will.  4,  c.  66,  having  neither  ex- 
pressly repealed  the  52  Geo.  8,  c.  143,  s.  5,  nor  made  the  ofTences  contained  in  that 
section  capital,  they  are  now  punishable  under  the  24  k  25  Vict.  c.  98,  s.  48,  an/e,  p.  847. 
As  to  principals  in  the  second  degree  and  accessories  see  the  same  Act,  sec.  49,  antey  p*. 
848.  See  the  3  ft  4,  Will.  4,  c.  74,  s.  2,  and  query  whether  the  offences  above  mentioned 
can  now  be  committed. 

(e)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  by 
the  20  k  21  Vict.  c.  3,  ante^  vol.  1,  p.  4,  and  27  k  28  Vict.  c.  47. 
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privately  whipped  (if  the  court  shall  so  thiok  fit),  in  addition  to  sadi  impriaoB' 
nient/'(c^) 

The  42  Geo.  3,  c.  116.  conaolidated  the  former  Acta  for  the  redemption  and  aale 
of  the  larid  tax  ;  and  it  enacted  (by  sec.  194),  "ihai  if  any  person  shall  Ibiga, 
counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or 
knowingly  or  wilfully  act  or  asBist  in  the  forging,  counterfeiting,  or  altering  any 
contract  or  contracts  for  the  redemption  or  sale  of  any  iand  tax,  or  any  aasignmeat 
or  assignments  of  any  such  land  tax,  or  of  any  such  contiaot  or  oontracts^  or  cf  any 
portion  of  land  tax  therein  comprised,  or  any  certificate  or  certificates  of  the  coia- 
miBsioners  of  land  tax  or  of  supply,  or  of  any  chief  magistrate  authoriaod  by  this 
Act  to  make  out  such  certificate  or  certificates,  or  of  the  sunreyor-general  a(  the 
laud  revenue  of  the  crown,  or  of  th»  duchy  of  Cornwall,  or  any  certificate  or  oeiti- 
ficates,  receipt  or  receipts,  of  the  cashier  or  cashiers  <^  the  governor  and  company 
of  the  Bank  of  England,  or  any  certificate  or  certificates,  or  attested  copy  of  any 
certificate  or  certificates,  directed  by  this  Act  to  be  made  out  by  the  proper  officer, 
or  shall  wilfully  deliver  or  produce  to  any  person  or  persons  acting  under  the  aa- 
thority  of  this  Act,  or  shall  utter  any  such  forged,  counterfeit,  or  altered  contract  er 
contracts,  assignment  or  assignments,  certificate  or  certificates,  receipt  or  receipt*, 
knowing  the  same  to  be  forged,  counterfeited)  or  altered,  with  intent  to  defraud  his 
Majesty,  his  heirs,  or  successors,  or  any  body  or  bodies  politic  or  corporate,  or  com- 
paoy  or  other  person  or  persons  whooasoever,*'  then  and  in  ?very  such  case,  all  and 
every  person  or  persons  so  offending  shall  be  a^ju^^d  guilty  of  felony,  withoat 
benefit  of  clergy.(^)  The  62  Geo.  3,  c.  143,  s.  6,  enacts,  ^'  that  if  any  person  shall 
forge,  counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or  altered, 
'^9021  ^^  knowingly  or  wilfully  act  or  assist  in  the  forging,  '^'counterfeiting,  or  alter- 
^  ing  any  contract,  assignment,  certificate,  receipt,  or  attested  copy  of  any  ctf- 
tificate  made  out  or  purporting  to  be  made  out  by  any  person  or  persons  authorised 
to  make  out  the  same  by  any  Act  of  Parliament  touching  the  redemption  or  sale  of 
the  land  tax,  or  of  any  part  thereof;  or  if  any  person  shall  wilfully  utter  any  such 
forged,  counterfeited,  or  altered  contract,  assignment,  certificate,  receipt,  or  attested 
eopy  of  certificate,  knowing  the  same  to  be  ibiged,  oouoterfeited,  or  altered,  with 
intent  to  defniud  his  Majesty,  his  heirs  or  successors,  or  any  body  or  bodies  politic 
or  corporate,  or  other  person  or  persons ;"  every  person  so  ofiending  shall  be  ad- 
judged guilty  of  felony  without  benefit  of  clergy.(/) 

The  23  Creo.  3,  c.  70,  s.  9,  made  the  forgery  of  excite  permilSy  &c.,  a  capital 
felony  :(g)  and  a  clause  nearly  similar  was  Contained  in  the  52  Geo.  3,  c.  148,  a  9; 
and  the  2  Will.  4,  c  16,  which  was  passed  to  consolidate  the  laws  r^ulating  the 
granting  of  permits  under  the  excise  laws,  by  sec.  3  enacts,  that  "  every  person  who 
shall  make,  or  cause  or  procure  to  be  made,  or  shall  aid  or  assist  in  the  uiakipg,  or 
shall  knowingly  have  in  his,  her,  or  their  custody  or  possession,  not  being  autbor- 
ispd  by  the  said  commissioners,  and  without  lawful  excuse  (the  proof  whereof  shall 
lie  on  the  person  accused),  any  mould  or  frame,  or  other  instrument  having  therein 
the  words  '  excise  office,'  or  any  other  words,  figures,  marks,  or  devioes  peculiar  to 
and  appearing  in  the  substance  of  the  paper  used  by  the  said  commissioners  for 

(d)  As  to  bard  labor  and  solitary  oonfinemeat  see  the  *!  k.8  0«o.  4,  c.  28,  a.  9,  and  1 
Yict.  c.  90,  8.  5,  anU,  ?o].  1,  p.  3.  The  7^8  Geo.  4,  c.  28,  contains  no  provisions  for  the 
punishment  of  principals  in  the  second  deg^ree  and  accessories ;  the  principals  in  the 
second  degree  are  therefore  pnnisfanble  in  the  same  way  as  the  principals  in  the  first 
degree,  and  the  acoessories  under  the  24  ^25  Viot.  c«  94,  ojife,  vol.  1,  p.  67,  ei  seq. 

{e)  These  offences  appear  to  have  had  the  benefit  of  clergy  extended  to  them  by  the  52 
Geo.  3,  c.  143^  s.  1,  antCy  note  (6),  and  not  having  had  any  punishment  expressly  provided 
for  them,  and  the  benefit  of  clergy  being  abolished  by  the  7  Ae  S  Geo.  4,  c.  28,  seem  aot 
to  be  punishable  in  the  manner  pointed  out  in  the  preceding  note. 

(/)  The  62  Geo.  3,  c  14.^,  s.  6,  appears  to  be  saperseded  by  the  24  it  25  Vict.  c. 
98,  s.  23  {potty  next  chapter),  as  ftur  as  relates  to  the  forging  of  any  receipt.  Witb  n* 
spect  to  the  other  inBtrnmeots  above  mentioned,  the  forgery  of  them  not  having  been 
made  punishable  with  death  by  the  i  Will.  4,  c.  OS,  and  that  Act  not  having  repealed  the 
52  Geo.  3,  c.  143,  6.  6,  persoas  convicted  of  such  oflTenceB  are  panishable  under  the  24  k 
25  Vict.  c.  98,  s.  48,  antej  p.  847.  As  to  punisbment  of  principals  in  the  aeeoad  degree 
and  accessories  see  the  same  Act,  sec.  49,  ante^  p.  848. 

(^)  See  anUf  p.  900,  note  (6). 
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pemits,  or  with  any  or  part  of  such  words,  figures,  marks,  or  devices,  or  any  of 
them,  intended  to  imitate  or  pass  for  the  same ;  and  every  person,  except  as  hefore 
Gxeepted,  who  shall  make,  or  eaose  or  procure  to  he  made,  or  aid  or  assist  in  the 
mftking,  any  paper  in  the  substance  of  which  the  words  '  excise  office,'  or  any  other 
words,  figures,  marks,  or  devices  peculiar  to  or  appearing  in  the  suhstAuce  of  the 
paper  used  by  the  commissioners  of  excise  for  permits,  or  any  part  of  such  words, 
figures,  okarks,  or  devices,  or  any  of  them,  intended  to  imitate  and  pass  for  the  same, 
sMl  be  visible ;  and  every  person,  except  as  befbre  excepted,  who  shall  knowingly 
h«Te  in  his,  her,  or  their  custody  or  possession,  without  kiwfQl  excuse  (the  proof 
wber^f  shall  lie  on  the  p<>.rs(m  accused),  any  paper  whatever  in  the  substance  of 
wbich  the  words  '  excise  office,'  or  any  other  words,  figures,  marks,  or  devices  pecu* 
liar  to  and  appearing  in  the  substance  of  paper  used  by  the  commissioners  of 
excise  for  permits,  or  any  part  of  such  words,  figures,  mark$,  or  devices,  or  of  any 
of  them,  intended  to  imitate  and  pass  fi>r  the  same,  shall  be  visible ;  and  every 
person,  except  as  before  excepted,  who  shall  by  any  art,  mystery,  or  contrivance, 
eamse  or  procure,  or  aid  or  assist  in  causing  or  procuring  the  words  '  excise  office,* 
or  any  other  words,  figures,  marks,  or  devices  peculiar  to  and  appearing  in  the  sub- 
stance of  the  paper  used  by  the  commissioners  of  excise  for  pennits,  '^or  any  rtonq 
or  port  of  such  words,  figures,  mari^s,  or  devices,  or  any  of  them,  intended  to  '-  * 
imitate  and  pass  for  the  same,  to  appear  visible  in  the  substance  of  any  paper  what- 
ever ;  and  every  person  not  authorised  ar  appointed  as  aforesaid,  who  shall  engrave, 
east,  cut,  or  make,  or  cause  or  procure  to  be  engraved,  cast,  cut,  or  made,  or  aid  or 
assist  in  engraving,  casting,  cutting,  or  making  any  plate,  type,  or  other  thing  in 
imitation  of  or  to  resemble  any  plate  or  type  made  or  used  by  the  direction  of  the 
commissioners  of  excise,  fbr  the  purpose  of  marking  or  printing  the  paper  to  be  used 
fbr  permits;  and  every  person, except  as  before  excepted,  who  shall  knowingly  have 
in  his  or  her  custody  or  possession,  without  lawful  excuse  Cproof  whereof  shall  He 
on  the  pereon  accused),  any  such  plate  or  type,(A)  shall  for  every  such  ofienee  be 
adjudged  a  felon,  and  shall  be  transported  for  the  term  of  seven  years,(t)  or  shall 
be  imprisoned,  at  the  discretion  of  the  court  before  whom  such  person  shall  be 
tried,  for  any  period  not  less  that  two  years." C^) 

Sec.  4.  '^  £very  person  who  shall  counterfoit  or  forge,  or  cause  or  procure  to  be 
counterfeited  or  forged,  or  assist  in  counterfeiting  or  forging  any  permit,  or  any  part 
of  any  permit,  or  shall  counterfeit  any  impression,  stamp,'  or  mark,  figure,  or  device 
provided  or  appointed,  or  to  be  provided  or  appointed  by  the  commissioners  of 
excise  to  be  put  on  such  permit,  or  shall  utter,  give,  or  make  use  of  any  counterfeited 
or  forged  permit,  knowing  the  same  or  any  part  thereof  to  be  counterfeited  or  forged, 
or  shall  utter,  give,  or  make  use  of  any  permit  with  any  soeh  counterfeited  impres- 
sion, stamp,  or  mark,  or  figure,  or  device,  knowing  the  same  to  be  counterfeited ;  or 
if  any  person  or  persons  shall  knowingly  or  willingly  accept  or  receive  any  counter- 
feited or  forged  permit,  or  any  permit  with  any  such  counterfeited  impression,  stamp, 
or  mark,  figure,  or  device  thereon,  knowing  the  same  to  be  counterfeited,  shall  for 
evety  such  ofienee  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  transported 
for  the  term  of  seven  year6.(i)or  fined  and  imprisoned,  at  the  discretion  of  the 
court.'YA:) 

Bee.  15.  "Every  officer  of  excise  who  shall  deliver  out,  or  sufier  to  be  delivered 
out,  any  paper  prepared  or  provided,  or  appointed  by  the  commissioners  of  excise 
to  be  used  for  permits  in  blank,  or  before  such  permit  shall  be  filled  up  and  issued 
agreeable  to  and  in  conformity  with  a  request  note ;  and  every  officer  who  shall 

(h)  Bee  the  11  k  12  Vict  c.  121,  b.  18,  and  18  k  1»  Vict.  c.  38,  s.  11,  wbidi  extend  this 
elttuse  to  the  eDgra?iiig,  &c.,  plates,  &c.,  for  the  purpose  of  zaaking  certificates  under 
those  Acts. 

(t)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  by 
the  JO  It  21  Vict.  c.  3,  ante^  vol.  1,  p.  4,  and  the  27  k  28  Vkt.  c.  47. 

(J)  This  statute  contains  no  pdrovisioos  as  to  principals  in  the  second  degree  or  acces- 
sories ;  the  principals  in  the  second  degree,  therefore,  are  punishable  according  to  the 
common  law  in  the  same  manxier  as  prinoipals  in  the  first  degree,  and  the  accessories  are 
punishable  under  the  24  k  25  Vict.  c.  94^  a»4e,  vol.  1,  p.  67,  et  sea. 

{k)  See  the  11  k  12  Vict.  c.  121,  s.  18,  and  18  k  18  Viet«  c.  ^  s.  11,  which  extend  this 
clause  to  forging,  Ac,  certificates  under  those  Acts. 
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knowingly  give  or  grant  any  permit  to  any  person  not  entitled  to  reoeive  the  same, 
or  shall  knowingly  give  or  grant  any  fiilae  or  untrue  permit,  or  rimll  make  any  fkbe 
or  untrue  entry  in  the  counterpart  of  any  permit  given  or  granted  by  hi»,  or  shall 
knowin^y  or  willingly  receive  or  take  any  goods  or  eommoditieB  iota  the  rtoek  of 
^QQ 1 1  any  person  or  persons  brought  in  with  any  felse  or  mtme  or  fiamhileDt 
-*  permit,  or  shall  knowin^y  or  wtUingly  grant  ^aay  permit  iotr  the  remorial  of 
any  goods  or  commodities  out  of  or  from  the  stook  nf  any  person  or  penons  who 
shall  have  received  or  retained  such  goods  or  commodities,  or  any  of  them,  Qoder 
or  by  virtue  or  pretext  of  any  fidse,  untrue,  fba*ged,  or  fraudulent  permit,  or  shall 
knowingly  or  willingly  give  any  false  credit  in  the  stock  of  any  person  or  persons 
beyond  the  credit  to  which  ssoh  stook  is  jusHy  and  truly  entitled,  as  as  to  enable 
such  person  or  persons  wisely  and  iraudnlently  to  obtain  a  permit  or  permits  ;  or  if 
any  such  officer  shall  knowingly  or  willingly  suffer  the  same  to  be  done  directly  or 
indirectly ;  every  officer  so  offending  in  any  of  the  cases  aforesaid  shall  be  gaiHy  of 
a  misdemeanor,  and  on  conviction  shall  suffer  such  punishment  by  fine  and  imprison- 
ment, or  fine  or  imprisonment,  as  the  court  shall  award }  and  erery  officer  so  eon- 
victed  shall  from  thenceforth  be  incapable  of  holding  any  office  or  place  in  or  relating 
to  any  of  the  revenues  of  the  United  Kingdom/' 

The  52  Geo.  3,  c.  143,  s.  10,  enacts,  **  that  if  any  person  shall,  with  intent  to 
defraud  his  Majesty,  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  or  procure  to 
be  falsely  made,  forged,  counterfeited,  or  altered,  or  willingly  assist  in  fiilsely  making, 
forging,  counterfeiting,  or  altering  any  debenture y  or  any  certificate  for  the  payment 
or  return  of  any  money,  or  any  part  of  any  such  debenture  or  certificate,  or  any 
signature  thereon,  in  any  case  in  which  such  debenture  or  certificate  is  by  any  Act 
or  Acts  of  Parliament  relating  to  the  duties  of  cttstoms(/)  or  excise  required  or 
directed  to  be  given  or  granted ;  or  shall  wilfully,  with  such  intent  as  albresaid, 
utter,  publish,  or  make  use  of  any  such  debenture  or  certificate,  or  p.iTt  thereof,  so 
being  wholly  or  in  part  fidsely  made,  foiled,  counterfeited  or  altered ;"  every  such 
person  so  offending  shall  be  adjudged  gnilty  of  felony,  without  benefit  of  clergy.(si) 

The  46  G^.  8,  c.  75,  s.  8,  enacts,  '^  that  if  any  person  or  persons  shall  know- 
ingly and  wilfully  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feit^, or  knowingly  and  wilfully  act  or  assist  in  forging  or  oounterfeitin;c  ^ke  name 
or  handwriting  of  the  receiver'general  of  thm  excise  for  the  time  being,  or  of  the 
comptroller  of  the  cash  of  the  excise,  or  the  person  or  persons  duly  authorised  as 
aforesaid,  to  any  draft,  instrument,  or  writing  whatsoever,  for  or  in  order  to  the 
receiving  or  obtaining  any  of  the  money  in  th^  hands  or  custody  of  the  governor 
and  company  of  the  Bank  of  England,  on  account  of  the  receiver-general  of  the 
excise,  or  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  for^^  or  oounter- 
feited,  or  knowingly  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting  any 
draft,  instrument,  or  writing  in  form  of  a  draft,  made  by  such  reeeiver-genenl,  or 
the  person  or  persons  authorised  as  afi>resaid,  or  shall  utter  or  publish  any  sueh^ 
knowing  the  same  to  be  forged  or  oounterfoited,  with  an  intention  to  defraud  any 
person  whomsoever;"  every  person  so  offending  shall  be  guilty  of  felony,  without 
benefit  of  clergy  (n) 

*9051       '^The  46  Geo.  3,  c,  76,  s.  9,  enacts,  ^'  that  if  apy  person  or  persons  shall 

^  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or  procure  to  be  forged 

or  counterfeited,  or  knowingly  and  wUfully  act  or  assist  in  forging  or  counterfoitiDg 

the  name  or  handwriting  of  the  reeeiver^general  (p)  of  the  tftamp  dmties  for  the  time 

(/)  Repealed  as  to  the  customs  by  the  3  &  4  Will.  4,  c.  50,  s.  3. 

(m)  The  1  Will.  4,  c.  66,  not  having  made  th^se  offences  punishable  with  death,  and 
not  having  repealed  the  52  Geo.  3,  c.  143,  these  offences  are  punishable  under  the  24  ft 
25  Vict.  c.  98,  8.  48,  anfe^  p.  847.  As  to  the  paaishment  of  principals  In  the  second  degree 
and  accessories  see  the  same  Act,  sec.  49,  ante  p.  848. 

(n)  The  instruments  mentiooed  in  this  section  seam  to  be  warrants  for  the  payment  of 
money  within  the  meaning  of  the  24  k  25  Yict<  c.  98,  s.  23,|M<I,  p.  941,  and  the  forgery 
of  them  is  now  punishable  under  that  section.  As  to  principals  in  the  aecond  decree  and 
acceseories  see  the  same  Act,  see.  39,  aii<c,  p.  848.  See  the  7  ft  8  Geo.  4^  c.  53,  a.  56,  p^t, 
p.  906. 

(o)  ^ow  by  5  ft  6  Will.  4^  c.  20,  <<  the  recaiver-general  of  stamps  and  taxed." 
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being,  or  of  his  clerk,  or  of  either  of  the  oomaisBioners  of  8tamps,(^)  to  any  draft, 
iDStrameQt,  or  writing  whatsoeyer,  for  or  in  order  to  the  receiving  or  obtaining  any 
of  the  mosey  in  the  Imnds  or  custody  of  the  governor  and  company  of  the  Bank  a( 
England,  on  account  of  the  receiver-general  of  the  stamp  duties ;  or  shall  forge  or 
oonnterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  and 
wilftdly  act  or  assist  in' the  forging  or  counterfeiting  any  draft,  instrument,  or  writing 
in  form  of  a  dnft.  made  by  such  receiverf^neral  or  his  elelrk ;  or  shall  utter  or 
publish  any  such,  knowing  the  same  to  be  forged  or  counterfeited,  with  intention  to 
defraud  any  person  whomsoever ;''  every  person  so  offending  shall  be  guilty  of  felony, 
without  benefit  of  clergy.(^) 

By  the  16  ft  17  Viet.  c.  107,  a.  28,  "  if  any  person  or  persons  shall  knowingly 
and  wilftiUy  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
or  knowingly  and  wilfnlly  act  or  assist  in  forging  or  counterfeiting,  the  name  or 
handwriting  of  any  reeeiver^general  of  the  customs,  or  of  any  comptroller*general 
of  t^e  customs,  or  of  any  person  acting  fbr  them  respectively  as  aforesaid,  to  any 
draft,  instrnment,  or  wriUng  whatsoever,  ibr  or  in  order  to  the  receiving  or  obtaining 
any  of  the  money  in  the  hasds  or  custody  of  the  governor  and  eompany  of  the 
Bank  of  England,  on  account  of  the  receiver'-general  of  the  customs;  or  shall  forge 
or  ooQDterfeit,  or  caose  or  procure  to  be  forged  or  counterfeited,  or  knowingly  and 
wilfully  act  or  assist  in  the  forging  or  eounterjReiting,  any  draft,  instrument,  or  writing 
in  form  of  a  draft  made  by  such  receiver-general  or  person  as  afbresaid,  or  shall 
utter  or  publish  any  such,  knowing  the  same  to  be  forged*  and  counterfeited,  with 
an  intention  to  deftand  any  person  whomsoever,  every  such  person  or  persons  so 
offending,  being  thereof  convicted,  shall  be  declared  and  adjudged  to  be  guilty  of 
felony,  and  shall  be  transported  beyond  the  seas  for  life."('') 

By  the  5  ft  6  Vict.  c.  36  (Property  Tax  Act),  s.  181,  "if  any  person  shall  forge, 
counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or 
knowingly  or  wilfully  act  or  assist  in  forging,  counterfeiting,  or  altering,  any  cer- 
tificate of  the  commissioners  of  stamps  and  taxes,  or  of  any  other  commissioners 
acting  in  the  execution  of  this  Act,  or  any  certificate  or  receipt  which  the  cashier  of 
the  Bank  of  England,  or  the  receiver<-general  of  stamps  and  taxes,  or  any  officer  for 
receipt,  is  by  this  Act  authorised  to  give  on  the  receipt  of  any  money  payable  under 
this  Act,  or  shall  utter  any  such  forged,  counterfeited,  or  altered  ^certificate  pitQA£« 
or  receipt  as  aforesaid,  with  intent  to  defraud  Her  Majesty,  or  any  body  ■- 
politic  or  corporate,  or  any  person  whomsoever,  eveiy  person  so  offending,  and  being 
thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  be  transported 
for  a  term  not  exceeding  fourteen  years."(<) 

The  7  ft  8  Oeo.  4,  c.  63,  s.  56,  enacts,  ^Hhat  if  any  person  shall  forge  or  counter- 
feit,  or  shall  cause  or  procure  to  be  forged  or  couBterfeited,  or  shall  knowingly  and 
wilfully  aid  or  assist  in  forging  or  counterfeiting,  the  name  or  handwriting  of  any 
reoerver-general  of  excise,  or  of  any  excise  comptroller  of  the  cash  as  aforesaid, 
or  of  any  of  the  persons  duly  authorised  as  aforesaid,  to  any  draft,  instrument,  or 
writing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money, 
bills,  notes,  drafts,  checks,  or  orders,  for  the  payment  of  money,  in  the  hands  or 
custody  of  the  governor  and  company  of  the  Bank  of  England,  on  account  of  such 
receiver-general  as  aforesaid ;  or  if  any  person  shaU  forge  or  counterfeit,  or  shall 
cause  or  procure  to  be  forged  or  counterfeited,  or  shall  knowingly  and  wilfully  aid 
or  anist  in  the  forging  or  oonnterfeiting,  of  any  draft,  instrnment,  or  writing  in  the 
form  of  a  draft,  instrument,  or  writing  made  by  any  receiver-general  of  excise,  or 
by  any  excise  comptroller  of  the  cash  as  aforesaid,  or  by  any  person  or  persons 
authorized  as  aforesaid,  or  shall  utter  or  publish  any  draft,  instrument,  or  writing  so 
forged  or  counterfeited,  knowing  the  same  to  be  forged  or  counterfeited,  with  an 

(p)  Now  by  4  ft  5  Will.  4,  c.  60,  8.  S,  which  consolidates  the  boards  of  stamps  and 
taxes,  "  the  commissioners  of  stamps  and  taxes.'' 

(f)  The  observations  in  note  (n)  apply  to  this  seetion  also. 

(r)  Penal  servitude  for  life  or  for  any  term  not  lesk  than  five  years  by  the  20  ft  21  Ylct. 
c.  3,  ante,  vol.  ),  p.  4,  and  the  27  k  28  Vict.  c.  47. 

(8)  Penal  servitude  for  any  term  not  exeeeding  foarteen  and  not  less  than  five  years  by 
the  20  k  21  Vict.  c.  3,  antej  vol.  1,  p.  4,  and  the  27  k  28  Vict.  c.  47. 
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iDtention  to  defraud  his  Mi\jesty  or  any  persoo  wbomaoeYer;  eycvy  pereoii  so  offood* 
iagy  and  being  thereof  lawfully  oonvieted,  shall  be  and  is  hereby  deolared  ud 
adjudged  to  be  guilty  of  f<^ny,  and  fthall  suffer  death  as  in  oases  of.  .felony,' withoat 
benefit  of  clergy."(0 

By  the  24  &  25  Vict  c.  08,  s.  8,  "  wbo9oey«r  shall  &iige  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  koowiiig  the  same  V>  be  forged- oi^  altered,  any  exoh^Kfuer 
bill  or  exchequer  bond  or  exchequer  debenture,  or  a^y indorsement  on  or  assigiuaent 
of  any  exchequer  bill  ot  ex^ohequer  bond  or  ex^hequar  debentGice,  or  any  r«aeiptor 
certificate  for  interest  accruing  thereon,  with  intent  to  defraud,  shall  be  guiUy  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  courts  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than,  five(w)  yesis^ — or  to 
be  imprisoned  for  any. term  not  exceeding  two  years,  with  oi  withnat  har4  l^bor, 
and  with  or  without  solitary  oonfinement'\iM«)   • 

*907'l  *^^^  ^<  '^  Whosoever,  without,  lawful  auijhoril^  or  exouse  (the  proof 
^  whereof  shall  lie  on  the  pajFty  aeeused),  shall  nuike,  or  oause.  or  procure  to 
be  made,  or  shall  aid  or  assist  in  nuking,  or  shall  knowingly  have  w  hia  <»istodj  or 
possession  any  frame,  motUd^  or  instrument  havife^  tiberan  any  words^  letteis, 
figures,  marks,  line^  or  devioes  peculiar  to  and  appearbg  in  the  substanoe  of  any 
paper  provided  or  to  be  provided  or  used  for  ex/oheqner  bills  or  exchequer  boads  or 
excheqtwr  debentures^  or  any  machinery  for  working  any  threads  into  the  snbsta&ce 
of  any  paper,  or  any  such  thread,  and  intended  to  imitate  auoh  words,  letters, 
figures,  marks,  lines,  threads,  or  devices,  or  any  pkite  peculiarly  employed  for  prints 
ing  such  exchequer  bilk,  bonds,  or  debentures^  or  any  die  or  seal  peculiarly  used  for 
preparing  any  such  plate,  or  for  sealing  such  exchequer  bills,  bonds^  or  debmii^pesy 
or  any  plate,  die,  or  seed  intended  to  imitate  any  anch  pdate,  die,  or  Beal  as  aforesaid, 
shall  be  guilty  of  felony,  and  beiag  convicted  thereof  shall  be  liable,  at  the  diaore- 
tion  of  the  court,  to  be  kept  in  penal  servitude  for  any.  term  not  exceeding  seFen 
years,  and  not  less  than  five^v)  years, — or  to  be  imprisoned  foe  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  kbor,  and  with  or  without  soUtaiy  oonfiae- 
ment."(w) 

Sec.  10.  "  Whosoever,  witJbhout  lawful  anthority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  aocused))  shall  make,  or  oause  or  procure  to  be.  made,  or  aid  or 
assist  in  making,  any  paper  in  the  Aibstanoe  of  whioh  ehall  appear  any  words,  lettecB, 
figures,  marks,  lines,  threads,  or  other  devices  peculiar  to  and  appearing  in  the  sub- 
stance of  any  paper  provided  or  to  be  provided  or  used  for  such  exchequer  bills, 
bonds,  or  dAentures^  or  any  part  of  such,  words,  letters^  figures,  n)arks,  lines,  threads, 
or  other  devioes,  and  intended  to  imitate  the  same,  or  ahaU  ki^wi|igly  have  in  bis 
custody  or  possession  any  paper  whatsoever,  in  the  substanoo  whereof  shall  appear 
any  such  words,  lettersj  figures,  marks,  lines,-  threads^  or  dovicea  as  a£bre&aid,  or  any 
parts  of  such  wordsj  lettew,  figurea,  markSj  linesy  threiuis,  or  other  devices,  and  in- 
tended to  imitate  tl^le  same^or  shall  oause  oar  assiat  in -musing  any  sueh  -words, 

(0  Mr.  Lonsdale  (St.  Or;  L.  96)  observes  that  ibis  8e4&ti6ii  Appekk^'to  be  snperseded  b.r 
the  I  Will.  4,  c.  66,  b.  tO  [re-enacted  by  thfe  14  ft  25  Yiat.  4.  98,  a.  3S],  so  tiaras  relates  U) 
the  forging  of  any  draft,  iBatrameat,  or  wriiing,  ftir  or  in  order  to  0ie  r^oeifvuig  ^tr  obtain- 
iiig  any  of  the  bills,  notes,  drafts,  checks,  or  orders  for  the  pajrmeat  of  money  in  the 
hands  or  custody  of  the  governor  and  company  of  the  .Bapk  of  England,  oq  aocouot  of 
the  receiver-general  of  excise.  With  respect  to  the  other  instruments  above  mentioned, 
tIb.,  those  for  or  in  order  to  the  receiving  or  obtainfag  any  of  thb  lijoney  to  the  Bank  ef 
England  on  accoaivt  of  sbch  rsceivvt^getrerak,  they  appear  to  bi  war^aats  for  the  fmymeat 
of  money  within  the  I  Will.  4,  e,  66,  b.  4,  which  ia  ce«enaot€id  liy  the  Uf^  25.  Vkt.  c  ^^ 
8.  39,  and  the  forgery,  &c.,  thereof  will  be  punishable  a6c6rdingly.  As  to  principals  tod 
accessories  see  «9/<^  p»  84^.-        .  ■     '      :       .   > 

(u)  27  k  28  Vict.  c.  47.. 

(tiu)  This  clause  is  Uken  from  part  of  the  .1  WilU  i,  o.  66,  9.  3,  and  16  k  17  Vict.  c.  S3, 
s.  41.  There  was  a  similar  clause  in  the  48  Oeo.  3,  o«  1,  s.  9.(L),  as  to  the  tbrgeiy  of  ex- 
cheqaer  bills  in  Irelanil.    Sea  also  the  24  k  25  VicU^  c^  6,  s.  13. 

As  to  hard  labor,  4o.,  see  anU^  p,  849. 

(»)  27  k  28  Vict.  c.  47. 

(w)  This  clause  is  framed  on  the  5  ft  6  Vict.  c.  66^  a.  9,  and  16  k  17  Vict,  cl  133,  s.  10, 
which  extended  to  Ireland.    See  also  the  24  k  25. Vict.. b.  5,  a.  18, 

The  words  '^  frame,^  "  mould,"  "  exchequer  debentures/'  and  *<  saal,"  are  new. 

As  to  hard  labor,  Ac,  see  a»/e,  p.  849. 
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letters,  figores,  tharfes,  lines,  threads,  or  devices  as  afovesaid,  or  any  part  of  sach 
words,  liters,  figures,  marics,  lines,  threads,  or  other  devices,  and  intended  to 
imitate  the  same,  to  appear  in  the -sutystanoe  of  any  pitper  whatever,  or  shall  take  or 
assist  in  taking  any  impression  of  any  such  plate,  die,  or  seal  as  in  the  last  pre- 
ceiling  sectkm  mentioned,  shall  be  guilty  of  felony,  land  being  convicted  thereof  shall 
be  liable,  at  the  disere^n  of  the  court,  to  be  k€fpt  in  penal  servitude  for  any  term 
not  ^ceeding  seven  years  and  not  less  than  fiy6(v)  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  liard  labor,  and  with  or  without 
solitary  Confinement. *\f^) 

*8ec.  11.'  **  Whosoever,  without  lawful  authority  or  excuse  (the  proof  r*qAg 
whereof  shaU  lie  on  the  party  accused),  shall  purchase  or  receive,  or  know-  ■- 
ingly  have  in  his  custody  or  possession,  any  paper  manufactured  and  provided  by  or 
under  the  directions  of  the  commissioners  of  inland  revenue  or  commissioners  of 
Her  Majesty's  treasuty,  fer  the  purpose  of  being  used  as  exchequer  bills  or  exobe- 
quer  bonds  or  exekeqwer  deb^tures,  before  such  paper  shall  have  been  duly  stamped, 
signed  and  issued  for  public  use,  or  any  such  plate,  die,  of*  seal  as  in  the  last  two 
preceding  sections  m^titioned,- filial  I  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  with  or  without  hard  labor.''(x) 

The  statutes  authorising  issues  of  exchequer  bills  frequently  contain  a  clause  re- 
lating to  the  forgery,  &c.,  of  the  certificates  or  receipts  therein  mentioned.  The 
statutes  also  occi»ionaMy  passed  in  order  to  grant  annuities  fer  the  di^harge  of  cer- 
tain eotchequer  btUsy  made  the  forging  of  the  certificates,  Ac.,  therein  mentioned, 
capital  offences. 

The  forging  the  name  or  handwriting  of  the  receiver-general  of  the  post-offiee,  or 
persons  employed  by  him,  to  any  drafl,  instmment,  &c.,  has  been  made  the  subject 
of  especial  legislative  enactment. 

The  1  Vict.  c.  36,  s.  H3,  enacts,  "  that  every  person  who  shall  knowingly  and  wil- 
fiilly  forge  or  counterfeit,  or  cause  or  pifoeure  to  be  forged  or  counterfeited,  the 
name  or  handwriting  of  the  receiver-general  for  the  time  being  of  the  general  post- 
ofiice  in  England  or  Ireland,  or  of  any  penon  employed  by  or  under  him,  to 
any  draft,  instrument,  or  Writing  whatsoever,  for  or  in  order  to  the  receiving  or  ob- 
taining of  any  money  in  the  hands  or  custody  of  the  governor  ond  company  of  the 
Bank  of  England  or  Ir^knd,  on  account  of  the  receiver-general  of  the  post-ofiice,  or 
shall  forge  or  alter,  of  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to 
be  forged  or  altered,  any  diufb,  warrant,  or  order  of  such  receiver-general,  or  of  any 
person  employed  by  or  under  him,  for  money  or  for  payment  of  money,  with  intent 
to  defraud  any  person  whomsoever,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  transported  beyond  the  seas  for  life."(y) 

The  3  &  4  Vict.  e.  96, ''  An  Act  for  the  Regulation  of  the  duties  of  Postage,**  by 
sec.  22  enacts,  ^  that  if  any  person  shall  forge  or  counterfeit,  or  cause  ox  procure  to 
bis  forged  or  counterfeited,  any  die^  plate,  or  other  instrument,  or  any  part  of  any 
die,  plate,  or  other  instrument,  which  hath  been^  or  shall  or  may  be  provided,  made, 
ot  used  by  or  under  the  direction  of  the  commissioners  of  stamps  and  taxes,  or  by 
or  under  the  direction  of  any  other  person  or  persons  legally  authorized  in  that 
behalf,  for  the  purpose  of  expressing  or  denoting  any  of  the  rates  or  duties  which 
are  or -shall  be  directed  to  be  charged  under  or  by  virtue  of  the  authority  contained 
in  the  said  recited  Act  of  the  last  aession  of  Parliament,(;;)  *or  under  or  by  r^eooq 
vitttte  of  this  Act ;  or  if  any  person  shall  forge,  counterfeit,  or  imitate,  or  *- 

(w)  Tbis  clause  is  framed  on  the  5  &  6  Vict.  c.  66,  b.  9,  and  16  k  17  Yict.  c.  132,  8.  10, 
'Which  extended  to  Ireland.     See  also  the  24  k  25  Vict.  c.  5,  s.  18. 

The  words  " debentares "  and  "seal "  are  new. 

As  to  haird  labor,  Ac,  see  ante,  p.  849. 

(s)  This  clanse  is  framed  on  the  5  ft  6  Ticfc.  c.  66,  s.  10,  and  the  16  k  17  Tict.  c.  132,  8. 
11,  which  extended  to  Ireland.    See  also  the  24  k  25  Vlot.  c.  5,  8.  19. 

The  wOrds  **  exchequer  debentures  "  and  '*  seals  "  are  new. 

Ar  to  hard  labor,  &c.,  see  aa^e,  p.  849. 

(y)  Penal  servitude  for  life  or  for  any  term  not  less  than  five  years,  by  the  20  k  21 
Vict.  c.  3,  anttf  vol.  1,  p.  4,  and  the  27  k  28  Tict.  c.  47. 

(2)  2  &  3  Vict.  c.  52,  s.  3. 
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cauac  or  procure  to  be  forged,  eountevfeited,  or  imitoled,  ibe  ttsimp,  mark,  or  im- 
presfflon,  or  aoy  pari  of  tbe  Btamp,  mark,  or  impreaBiooy  of  any  bbi^  die,  plate^  or 
other  ioatrament,  wbioh  batb  been  or  diiall  or  nay  be  so  pnmdad,  aiade,  or  med  as 
aforesaid,  upon  aoy  paper,  or  odier  aabataneeor  OMterial  wbaiteTer;  <»*  if  any  persoa 
shall  knowingly  and  witbout  lawful  extmae  (t^e  proof  whereof  shall  lie  on  the  person 
accused)  have  in  his  posseBsion  any  false,  ibrged,  or  ooimteifeit  die,  pbte,  or  other 
instrument,  or  part  of  any  such  die,  plate^  or  other  inBir«in>eot,  reaembliog  or  in- 
tended to  resemble,  either  wholly  or  part,  any  die,  phite,  or  other  iostniBest,  which 
hath  been,  or  shall  or  may  be  so  provided,  nnide,  or  iiaed  as  aforeaaid,  or  if  any  per- 
son shall  stamp  or  OMrk,  or  cause  or  procone  to  be  stamped  or  marked,  any  paper  or 
other  substance  or  material  whatsoenrer,  with  any  such  false,  forged,  or  oaunterfeit 
die,  plate,  or  other  instrument,  or  part  of  aay  suoh  die,  plate,  or  other  instrnment.  as 
aforesaid ;  or  if  aoy  person  shall  use,  ntter,  or  expose  to  sale,  or  shall  eause  or  |ho- 
cure  to  be  used^,  uttered,  sold,  or  exposed  to  sale,  or  shall  knowingly  and  withoat 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  aconaed)  have  in  hia  pos- 
session any  paper  or  other  sabstaace  or  material  having  thereon  the  impreasioii  or 
any  part  of  the  impression  of  any  such  false,  forged,  or  counterfeit  die,  plate,  or  oUier 
instrument,  or  part  of  any  such  die,  plate,  or  other  instrument  as  aforesaid,  or  haviDg 
thereon  any  false,  ftJiged,  or  counterfeit  stamp  or  impression,  resembling  or  lepre- 
senting,  either  wholly  or  in  part,  or  intended  or  liable  to  pass  or  be  mistaken  for 
the  stamp,  mark,  or  impression  of  any  such  die,  plate,  or  other  instrument,  which 
hath  been  or  shall  or  may  be  so  provided,  made,  or  used  as  aforesaid,  knowing  each 
false,  forged,  or  counterfeit  stamp,  mark,  or  impression  to  he  false,  forged,  or  eoun- 
terfeit;  or  if  any  person  shall,  with  intent  to  defraud  Her  Majesty,  her  heira  or  sae- 
oessors,  privately  or  fraudulently  use,  or  eause  or  procure  to  be  privately  or  framdu- 
lently  used,  any  die,  plate,  or  other  instrument  ao  provided,  nnide,  or  used,  or  here- 
after to  be  provided,  made,  or  used  as  aforesaid,  or  shall  with  swch  intent  privately 
or  fraudulently  stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any 
paper  or  other  substance  or  material  whatsoever,  with  any  aueh  liie,  plate,  or  either 
instrument  as  last  aforesaid ;  or  if  any  person  shall  knowingly  and  without  lawful 
excose  (the  proof  whereof  shall  lio  on  the  person  aeoased)  have  in  his  poauMiton  any 
paper  or  other  substance  or  material  so  privately  or  fraudulently  stamped  or  marked 
as  aforesaid ;  then  and  in  every  such  case  every  person  so  o€SBpding,  and  every  per- 
son knowingly  and  wilfully  aiding,  abetting,  or  assisting  any  penoo  in  oommiMnig 
any  such  offence,  and  beii^  thereof  lawfully  convicted,  shaM  be  adjudged  guilty  of 
felony,  and  shall  be  liable,  at  the  discretioo  of  the  court,  to  .be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  year8,(a)  or  to  he  impfiaoBed 
for  any  term  not  exceeding  four  years,  nor  less  than  two  yeara^  ae  the  court  BhrnU 
award.''(6) 

(a)  See  Dote  (jf)  4Upra,  . .     , 

(6)  Sec.  23,  "  If  aay  person  shall  fraudulently  get  off  or  remove,  or  cause  or  procure  to 
be  gotten  off  or  removed  from  any  letter  or  cover,  or  any  paper  or  other  substance  or 
material,  the  stamp  or  impression  of  any  die,  plate,  or  other  iastrument  so  provided, 
made,  or  used,  or  hereafter  to  be  provided,  made,  or  used  as  aforesaid,  with  intent  to  use, 
join,  fix,  or  pkioe  such  atamp  or  impresalon  for,  with,  or  npoa  any  etber* -latter,  cover, 
paper,  or  other  substance  or  material ;  or  if  aay  person  shall  fVaudateatl^  aae,  join.  &x^ 
or  place  for,  with,  or  upon  any  letter  or  cover,  or  any  paper  or  other  substance  or 
material,  any  such  stamp  or  impression  as  aforesaid  which  shall  have  been  gotten  off  or 
removed  from  any  other  letter,  cover,  paper,  or  other  substance  or  material ;  or  if  any 
person  shall  fraadulentjy  erase,  cut,  scrape,  discharge,  or  get  out  of  or  from,  or  shall 
cause  or  procure  to  be  so  erased,  cut,  scraped,  discharged,  or  gotten  out  of  or  from  any 
letter  or  cover,  or  any  paper  or  other  substance  or  material,  any  name,  date,  or  otber 
matter  or  thing  thereon  written,  printed,  or  eiptessed,  with  intent  to  use  any  stamp  or 
mark  then  impressed  or  being  upon  such  letter  or  cover,  paper,  or  other  sabstaace  or 
material,  or  that  tbe  same  may  be  used  for  the  purpose  of  defrandiog  Her  lli^sty,  faer 
heirs  or  successors,  of  any  of  the  rates  or  datles  aforesaid  ;  or  if  any  person  shall  make, 
do,  or  practice,  or  be  concerned  in  any  other  fraodnlent  act,  eoncrfvanee,  or  device  what- 
ever, not  specially  provided  for  by  this  or  some  other  Act  of  Pariiament,  witb'inteat  or 
design  to  defraud  Her  Majesty,  her  heirs  or  successors,  of  any  of  the  rate  or  daties  afore* 
said ;  every  person  so  oflleadfngin  any  of  tbe  several  Cases  in  tbhr  ^anse  mentioned  shall 
forfeit  and  pay  to  Her  Msjesty,  or  her  heirs  andsaccessors,  theenm  of  twenty  pounds,  to 
be  recovered  with  full  costs  of  suit,  and  all  expenses  attending  tbe  same."    Tbe  3  &  4 
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*8ec.  29*  ^^  If  any  peraoD  shall  make,  or  cause  or  prooore  to  be  made,  or  ^^^^  ^ 
shall-  aid  or  aaBiafe  in  the  making,  or  shall  knowingly  have  in  his  custody  or  *- 
poflsassioo,  not  being  legally  aathorised  by  the  oommissionevs  of  excise,  or  other  per- 
SOB  or  persons  appotntod  by  the  eommissioneni  of  Her  Majesty's  treasury,  and  with- 
out lowibl  ezonse  (the  proof  whereof  shall  lie  on  the  person  accused),  any  mould  or 
frame,  or  c»ther  instrvment,  haTing  therein  any  words,  letters,  figures^  marks,  lines, 
or  devteea  peculiar  to  and  appearing  ia  the  substance  of  aay  paper  heretofore  or 
heroafler  to  be  provided  or  used  for  postage  covers^  envelopes,  or  stamps,  or  any 
uiachinety,or  parts  of  machinery,  for  working  any  threads  into  the  substance  of  any 
paper  or  any  suok  thread,  and  intended  to  imitate  or  pass  for  such  words,  letters, 
Qgureft,  marks,  lines,  threads,  or  devices ;  or  if  any  person,  except  as  before  excepted, 
shall  make;,  or  cause  or  procure  to  be  made,  or  aid  or  assist  in  the  making  of  any 
paper^  in  the  substance  of  which  ahall  be  worked  or  shall  appear  visible  any  words, 
letters,  figures,  marks,  libes,  threads,  or  other  devices  peculiar  to^and  worked  into  or 
appearing  visible  in  the  substanoe  of  any  paper  heretolbpe  or  hereaf^r  to  be  pro- 
y  iaed  or  used  for  postage  covers,  envebpes,  or  stamps,  or  any  part  of  such  words, 
letters,  figures,  marks,  lines^  threads,  or  other  devices,  and  intended  to  imitate  or  pass 
ibr  the  same ;  or  if  any  person,  exeept  as  before  excepted,  shall  knowingly  have  in 
his  custody  or  posBCSsioB,  wiithout  lawful  excuse  (the  proof  whereof  shall  lie  on  the 
person  accused),  any  paper  whatever,  ia  the  substance  whereof  shall  be  worked,  or 
appear  viaible,  any*  such  words,  letters,  figures,  marks,  lines,  threads,  or  devices  as 
albreeaid,  or  any  paii  of  such  words,  letters,  %ure8,  marks,  lines,  threads,  or  de- 
vices, and  intended  to  imit-ate  or  pass  for  the  same ;  or  if  any  person,  except  as  afore- 
said, shall  by  any  art,  mystery,  or  contrivance,  cause  or  procure,  or  aid  or  assist  in 
causing  or  procuring,  any  such  words,  letters,  figures,  marks,  lines,  threads,  or  de- 
Tices  as  aforesaid,  or  any  part  of  each  words,  letters,  figures,  marks,  lines,  threads, 
or  other  devices,  aad  intended  to  imitate  or  pass  for  the  same,  to  appear  worked  into 
or  viaible  in  the  substaace  of  any  paper  whatever ;  then  and  in  every  such  case  every 
person  so  offendii^  shall  *for  every  saeh  offence  be  adjudged  a  felon,  and  p^Q« « 
shall  be  transported  for  the  ^temi  of  seven  years,(c)  or  shall  be  imprisoned,  ^ 
at  the  diseretioQ  of  the  court  before  whom  such  person  shall  be  tried,  for  any  period 
not  less  than  two  year8."(^) 

Sec  30.  ^  If  any  person  not  lawfully  authorised,  and  without  lawiul  excuse  (the 
proof  whereof  f^ali  lie  on  the  person  accused),  shall  purchase  or  receive,  or  take  or 
have  in  his  custody  or  possession,  any  paper  manufactured  and  provided  by  or 
under  the  directions  of  the  commissioners  of  eoEcise,  or  other  person  or  persons  ap- 
poftBted  to  provide  the  same  by  the  commissioners  of  Her  Majesty's  treasury,  for 
the  purpose  of  being  uaed  for  postage  covers,  envelopes,  or  stamps,  and  for  receiv- 
ing the  impression  of  the  dies,  plates,  or  other  instruments  provided,  made,  or  used 
under  the  directions  of  the  commissioners  of  stamps  and  taxes,  or  other  person  or 
persons  legally  authorised  in  that  behalf,  before  such  paper  shall  have  been  duly 
stamped  with  such  impression  and  issued  for  public  use,  every  such  person  shall  for 
such  offcDce  be  guilty  of  a  misdemeauor^  and  being  convicted  thereof  shall,  at  the 
discretion  of  the  court  before  whom  such  person  shall  be  tried,  be  imprisoned  for 
any  period  not  aMre  than  three  years,  nor  less  than  six  calendar  months. "(e) 

The  53  Geo.  3,  c.  Idl,  s.  12,  relates  to  the  forging,  &c.,  the  name  or  hand  of  the 

Vict.  c.  d6,  contaiDB  no  provisions  for  the  punishment  of  accessories  after  the  fact ;  they 
are  therefore  punisbable  under  the  24  and  25  Viet.  c.  94,  0.  4,  anU,  vol.  I,  p.  69. 

(«)  PeuAl  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  by 
the  20  k  21  Vict,  c*  3,  atite,  vol.  1,  p.  4,  and  the  27  &  28  Viet  c.  47. 

{d)  See  note  (^)  wpra,  adfintm^  and  the  9  A  10  Viet.  c.  24,  arUt^  vol.  1,  p.  3. 

(«)  Sec.  ^6,  '*  for  the  more  effectual  prosecutipn  of  offenoes  committed  against  the  posW 
office  "  enacts,  **  that  in  any  indictment  or  cciminal  letters  for  any  offence  committed  upon 
or  in  respect  of  any  property  which  may  be  laid  in  or  stated  to  belong  to  the  postmaster- 
general,  it  shall  be  sufikiont  to  state  any  euch  property  to  belong  to  and  lay  it  in  "Her 
M^esty's  posimaster-g^aeral/'  and  it  shall  not  be  neceasary  to  specify  the  name  or  addi-' 
tioa  ot  any  suvh  pi^stmaster-general  \  and  that  whenever^  in  any  indictment  or  criminal 
letters  for  any  off(*nce  committed  agiuust  the  post-office  Acts,  it  shall  be  necessary  to 
mention  lor  any  purpose  whatever,  '*Uer  Mi^esiy's  postmaster-general,"  it  shall  be  suffi- 
cient 4o  describe  si\ch  postmaster-general  as  *^  Her  Majesty's  postmaster-general,"  without 
any  further  or  other  name,  addition,  or  description  whatsoever." 
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registrar  of  the  oourt  of  admiralty,  or  of  appeal  for  prises,  or  of  the  cashiers  of  the 
bank,  &c.,  to  any  certificate  or  writing,  for  the  paqposeof  obtainiiig  any  of  the  mnaej 
or  effects  of  the  suitors  in  those  courts,  and  makes  the  offenders  guilty  of  feloBy.(y) 

The  4  &  5  Will.  4,  o.  15,  entitled,  <^  An  Aet  to  regulate  the  offiee  of  the  receipt 
of  his  Majesty's  Exchequer  at  Westminster/'  by  sec.  28  enacts,  '*  that  if  any  peraoQ 
shall  forge,  counterfeit,  or  alter,  or  cause  or  procure  to  be  iforged,  counterfeifted, 
altered,  or  knowingly  and  willingly  nct^  aid,  or  aasist  in  forging,  ooimterfeitiiig, 
altering,  any  warrant,  order  for  payment,  or  other  document  whataoeiper,  by  this 
Act  directed  or  authorised  to  be  issued  or  made,  or  shall  utter  or  publish  as  tme, 
or  knowingly  or  willingly  act,  aid,  or  assist  in  uttering  or  publishing  as  true,  knov- 
ing  the  same  to  be  forged,  counterfeited,  or  altered,  any  such  wanani,  order  lor 
payment,  or  other  document  whatsoever,  with  iotent  to  defraud  his  Majesty,  the 
governor  and  company  of  the  Bank  of  England,  or  any  other  person  or  persona,  any 
*Q121  P^'*^^  ^  offending  shall  be  deemed  guilty  of  felony,  and*  shall  upon  ^ooa- 
^   viction  be  transported  beyond  the  seas  for  the  term  of  his  natural  life."(^) 

The  2  &  3  Will.  4,  c  125,  s.  64,  entitled,  <'  An  Act  for  CDaUii^  his  Majesty  to 
direct  the  issue  of  exchequer  bills  to  a  limited  amount,  for  the  purposes  and  in  the 
manner  therein  mentioned,  and  for  giving  relief  to  Trinidad,  British  Guiana,  and 
St.  Lucie/'  enacts,  '^  that  if  any  person  or  persons  shall  forge,  counterfeit,  or  alter, 
or  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowio^y  or  wilfiilly 
act  or  assist  in  the  forging,  counterfeiting,  <Mr  altering  any  oertifieale  or  certifioatea 
of  the  said  commissioners,  by  this  Act  appointed  as  aforesaid,  or  any  of  them,  or 
any  receipt  or  receipts  to  be  given^  by  the  cashier  or  cashiers  of  the  governor  and 
company  of  the  Bank  of  England  in  purouance  of  this  Act,  or  shall  wilfully  deliver 
to  the  auditor  of  the  receipt  uf  his  Majesty's  exchequer  for  the  time  being,  or  to  auiy 
officer  appointed  by  him,  or  to  the  said  oomnyssioners  by  this  Act  appointed,  or  any 
of  them,  or  to  any  officer  or  officers  appointed  by  them  or  any  of  them,  in  the  execn* 
tion  of  the  powers  of  this  Act,  or  shail  utter  any  snob  forged,  counterfeited,  or 
altered  certificate  or  certificates,  receipt  or  receipts,  knowing  tae  same  to  be  forged^ 
counterfeited,  or  altered,  with  intent  to  defraud  his  Mf^esty,  his  heirs  or  sucoesaoTB, 
or  any  body  or  bodies  politic  or  corporate,  or  any  peison  whomsoever ;  then  and  in 
every  such  case,  all  and  every  person  or  persons  so  offending,  and  being  thet^eof 
lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in 
cases  of  felony."(A) 

The  5  &  6  Will.  4,  c.  51,  entitled,  '<  An  Act  for  granting  relief  to  the  Isknd  of 
Dominica,*'  and  to  amend  the  2  &  3  Will.  4,  c.  125,  by  sec.  5  enacts,  that  <^  all  and 
every  the  several  clauses,  powers,  provisions,  enactments,  penalties,  and  reatrictnaa, 
in  the  said  Act  contained,  so  far  as  the  same  can  be  made  applicable  and  are  not 
varied  by  this  Act,  shall  be  taken  to  extend  to  this  Act,  and  to  eveiy thing  to  be 
done  in  pursuance  c^  thia  Act,  and  as  if  all  such  clauses,  powers,  provisions,  aad 
enactments  were  herein  rested  and  made  applicable  to  the  said  island  of  DomiaioB) 

(/)  This  statute  proTidea  no  express  punisbmeat  for  this  offsnce,  conseqnentlj  princi* 
pals  are  punisbable  under  the  7  4  8  Qeo.  4,  c.  2S,  as.  6,  9,  and  the  I  Viet.  c.  90,  a^  5,  mad 
the  Penal  Servitude  Acts,  ante^  vol.  1,  pp.  3,  4;  and  accessories  are  punisbabU  under  the 
24  A  25  Vict.  c.  94,  ante,  vol.  1,  p.  67,  et  aeq, 

(ff)  Penal  servitude  for  life  or  for  any  term  not  less  than  five  years,  by  the  20  &  21  Vict, 
c.  3,  ontBj  vol.  1,  p.  4,  and  the  27  k  9S.Vlct.  c.  47.  This  Act  contains  no  provisions  for 
the  punishments  of  principaits  in  the  seeood  degree  and  accessories ;  such  principals  are 
therefore  punishable  like  principals  in  .the  Srat  degree,  and  the  aeutssoriea  ander  the  24 
&  25  Vict.  c.  94,  ante^  Tol.  1,  p.  67,  et  seq, 

(h)  The  1  Vict.  c.  84,  recites  this  section,  and  the  present  punishment  for  offences  con- 
tained in  it,  by  sec.  I  ^  3  of  that  Act,  and  the  9  &  10  Vict.  c.  24,  s.  1,  and  the  Penal  Ser- 
vitude Acts  {euUe,  voL  1,  p.  4^  -et  teq.),  is  penal  servitude  for  life  or  for  any  term  not  leas 
than  five  years,  or  impriauiiment,  with  or  witbout  hard  labor,  ia  the  common  gaol  or 
bouse  of  correction,  for  ai^'term  not  ei;««ediog  Ibur  years^  and  with  or  withoat  soiitaiy 
confinement  for  any  portion  or  portions  of  such  imprisonment  not  exceeding  one  month 
at  any  one  time,  and  not  exceeding  thfee  months  in  any  one  year.  Neither  the  2  A  3 
Will.  4,  c.  125,  nor  the  I  Vict.  c.  8.4,  contain  any  provision  for  the  punishment  of  princi- 
pals in  the  second  degree  and  accessories.  The  principals  in  the  second  degree,  there- 
fore, are  punishable  ia  the  same  manner  as  the  principals  in  the  ^rst  degree,  and  the 
accessories  under  the  24  A  25  Vict.  c.  94,  <miey  vol.  1,  p.  67,  et  Mtq* 
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and '  to  the  loans  and  grants  to  be  auide  in  pnrsnanoe  of  this  Act ;  and  to  every 
matter  and  thing  to  be  done  in  pursuance  of  this  Act ;  and  all  and  every  the  secu- 
rities to  be  taken  ia  pursuance  of  this  Act  shall  be  taken  in  such  manner  as  by  the 
said  Act  is  directed  with  respect'  to  the  securities  thereby  authorized  or  directed  to 
be  taken  ;  and  all  and  every  such  securities  shall  have  such  force,  Apriority  rjicqio 
aad^elfect,  in  all  respects  as  if  they  were  taken  in  pursuance  of  and  under  the  ^ 
anthorittes  of  the  said  in  part  recited  Act ;  and  all  and  every  the  rules,  orders,  and 
directions  made  or  to  be  made  by  the  ettiid  commissioners  shall  apply  to  the  said  island 
of  Bominica,  and  the  loans  to  be  granted  and  the  securities  to  be  taken  in  pursu- 
anoe  of  this  Act,  in  all  respects  whatsoever,  as  if  the  loans  hereby  authorized  to  be 
mtd»  had  been  authorized  by  the  said  Aot." 

By  the  46  Geo.  3,  o.  46,  s.  9,  the  Urging  the  hand  of  the  treamrer  of  the 
ordnance^  <&c.,  to  any  draft  or  writing  for  obtaining  money  iVom  the  Bank  of  Eng- 
land, and  the  uttering  any  such  draft,  &c.,  knowing  the  same  to  be  forged,  were 
made  capital  offences.(i) 

Forgery  and  false  personation  fbr  the  purpose  of  obtaining  the  pensions,  dbc,  of 
inTalid  soldiers  were  made  punishable  by  the  46  Geo.  S,  c.  09,  s.  8.(y )  And  forgery 
and  false  personation  ^>r  the  purpose  of  obtaining  the  prize-money  or  bouDty-mouey 
of  soldiers,  has  been  made  the  subject  of  severe  punishment. (A;)  And  forgery  and 
false  personation  for  the  purpose  of  obtaining  the  prize-money,  pay,  &c.,  of  persons 
in  the  naval  or  marine  services,  were  from  time  to  time  made  punishable  by  a  variety 
of  stetutes. 

The  2  Will.  4,  c.  53,(^)  entitled,  '*An  Act  for  consolidating  and  amending  the 
laws  relating  to  the  payment  of  army  prize-money,''  by  sec.  49  enacts,  amongst  other 
things,  that  **  if  any  person  shall  forge  or  counterfeit  or  alter,  or  cause  or  procure  to 
be  forged  or  counterfeited  or  altered,  or  knowingly  and  willingly  act,  or  aid  or  assist 
in  forging  or  counterfeiting  or  altering  the  name  or  handwriting  of  any  officer,  non- 
concmissioned  officer,  soldier,  or  other  person  entitled  or  supposed  to  be  entitled  to 
aay  prize^mon^,  grant,  bounty-money,  share,  or  other  allowance  of  money  due  or 
payable,  or  supposed  to  be  due  or  payable  for  or  on  account  of  any  service  performed 
or  supposed  to  have  been  performed  by  any  officer,  non-commissioned  officer,  soldier, 
or  other  person  who  shall  have  really  served,  or  be  supposed  to  have  served,  in  his 
Majesty's  army  or  other  military  service,  or  the  name  or  handwriting  of  any  officei' 
or  under  officer,  clerk,  or  servant  of  or  in  the  employ  of  the  commissioners  of  the 
said  Boyal  Hospital  at  Chelsea,  or  the  name  or  handwriting  of  any  officer  or  person 
in  any  way  concerned  in  the  paying,  or  the  ordering,  directing,  or  causing  the  pay- 
ment of  any  such  prize-money,  grant,  bounty-money,  share,  or  other  allowance  of 
money  due  or  payable,  or  supposed  to  be  due  or  payable,  as  aforesaid,  or  shall  falsely 
make,  forge,  counterfeit,  or  alter,  or  willingly  act,  aid,  or  assist  in  the  false  making, 
foi^ng,  counterfeiting,  proeuring,  or  altering  any  letter  of  attorney,  bill,  ticket, 
order,  oeitificate,  voucher,  receipt,  will, .  or  any  other  power,  instrument,  warrant, 
authority,  document,  or  writing  whatsoever,  relating  to  or  in  anywise  concerning  the 
payment  of  or  the  obtainiag  or  claiming  any  such  prize-money,  grant,  bounty-money, 
share,  or  other  allowance  of  money  due  or  payable,  or  supposed  to  be  due  or  payable 
as  atoesaid,  in  order  to  receive,  obtain,  or  claim  any  *Buch  prize-money,  grant,  rn^MA 
bouotv-money,  share,  or  other  allowance  of  money,  due  or  payable,  or  supposed  *- 
to  be  due  or  payable  as  aforesaid,  or  shall  utter  or  publish  as  true,  or  knowingly  and  wil- 
lingly act  or  aid,  or  assist  in  uttering  or  publishing  as  true,  a^y  folsely  made,  or  forged, 
or  oonnterfeited,  or  altered  letter  of  attorney,  bill,  ticket,  order,  oertincate,  voucher,  re- 
ceipt, will,  or  any  other  power,  instrument,  warrant,  authority,  document,  or  writing 
whatsoever,  with  intention  to  receive,  obtain,  or  elaim,  or  to  enable  any  other  person  to 
receive,  or  claim  from  the  said  commissioners  of  the  said  Boyt^  Hospital,  or  from  any 
officer^  under  officer,  clerk,  or  servant  of  the  said  commissioners,  or  from  any  person 
whatsoever  authorized,  or  supposed  to  be  authorized,  to  pay  the  same,  the  payn)entof 

(^  The  fn^tnimeiitB  eonixiefated  in  this  Enactment  seem  to  be  warrants  for  the  payment 
of  money  within  the  24  &  25  Vict.  c.  98,  s.  23,  and  the  forg;ery  of  them  is  punishable  under 
that  section. 

(/)  Repealed  Y  Geo.  4,  c.  16.  (k)  49  Geo.  3,  c.  123,  s.  28.      . 

(/)  Repealed  as  to  the  post-office,  1  Tict.  c.  32,  s.  1. 
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anj  such  prize-money,  grant,  bounty-money,  share,  or  other  allowance  of  mtmej  due 
or  payable,  or  supposed  to  be  due  or  payable  as  aforesiud,  with  intention  to  d^rand 
any  person  or  persons  whatsoever,  or  any  body,  or  bodies  politic  or  corporate  what- 
soever, or  shall  knowingly  take  a  false  oath  in  order  to  obtain  letters  of  administn^ 
tion,  or  the  probate  of  any  will,  in  order  to  receive,  obtaini  or  claim,  or  to  liable 
any  other  person  to  receive,  obtain,  or  claim  any  prize-money,  gnnt,  boanty-moaey, 
share,  or  other  allowance  of  money  due  or  payable,  or  supposed  to  be  due  or  payable, 
for  or  on  account  or  in  respect  of  the  service  of  any  officer,  non-commissioned  officer, 
soldier,  or  other  person  as  aforesaid,  who  shall  have  really  served,  or  be  supposed  to 
have  served,  in  his  Majesty's  army  or  other  militaiy  service,  or  shall  demand  or 
receive  any  prize-money,  grant,  bounty-money,  share,  or  other  allowanee  of  money 
due  or  payable,  or  supposed  to  be  due  or  payable  as  a&resaid,  upon  lettor»  oi 
administration,  or  a  probat'C  of  a  will,  knowing  the  will  on  which  such  probato  shall 
have  been  obtained  to  be  false,  forged,  or  counterfeited,  or  knowing  such  letters  of 
administration,  or  the  probate  of  such  will  as  last  aforesaid,  to  have  been  obtaiBod 
by  means  of  any  such  false  oath,  with  intention  to  defraud  any  person  or  perspus 
whatsoever,  or  any  body  or  bodies  politic  or  corporate  whatsoever,  all  and  every 
person  so  offending,  being  thereof  lawfully  convicted,  shall  be  and  are  and  is  hereby 
declared  and  adjudged  to  be  guilty  of  felony,  and  shall  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,(fn)  as  the  court  before  whom 
such  person  or  persons  shall  be  convicted  shall  adjudge-'X*^) 

The  7  Geo.  4,  c.  16,  entitled,  '*An  Act  to  consolidate  and  amend  several  Acts 
relating  to  the  Royal  Hospitals  for  soldiers  at  Chelsea  and  Kilmainham,"  byeec^  38 
enacts,  that  '^  if  any  person  shall  willingly  and  knowingly  personate,  or  falsely  assume 
the  name  or  character,  or  procure  any  other  to  personate  or  falsely  assume  the  name 
or  character  of  any  officer,  non-commissioned  officer,  soldier,  or  other  person,  entitled 
or  supposed  to  be  entitled  to  any  pension,  wages,  pay,  grant,  or  other  allowanoe  of 
money,  prize-money,  or  relief,  due  or  payable,  or  supposed  to  be  due  or  payable,  for 
or  on  account  of  any  service  done,  or  supposed  to  be  done  by  any  such  officer,  aoo- 
*Q1^1  <^i"^^i^°^<^  officer,  soldier,  or  *other  person  as  aforesaid,  in  his  Majesty's 
^  army,  or  other  military  service,  or  shall  personate  or  falsely  assume  the  name 
or  character  of  the  executor  or  administrator,  wife,  relation,  or  creditor  of  any  Buch 
officer,  non-commissioned  officer,  or  soldier,  or  oUier  person  as  aforesaid,  in  order 
fraudulently  to  receive  any  pension,  wages,  pay,  grant,  or  other  allowance  of  money, 
prize-money,  or  relief  due  or  payable,  or  supposed  to  be  due  or  payable,  for  or  on  account 
of  any  services  done  or  supposed  to  be  done  bv  any  such  officer,  non-commissioned 
officer,  soldier,  or  other  person  as  aforesaid ;  or  if  any  person  shall  forge  or  counter- 
feit or  alter,  or  cause,  or  procure  to  be  forged  or  counterfeited  or  altered,  or  know- 
ingly and  willingly  act,  aid,  or  assist  in  forging,  counterfeiting,  or  altering  the  name 
or  handwriting  of  any  officer,  non-commissioned  officer,  soldier,  or  other  person, 
entitled  or  supposed  to  be  entitled  to  any  pension,  wages,  pay,  grant,  alllowance  of 
money,  prize-money,  or  relief  due  or  payable,  or  supposed  to  be  due  or  payablBy.for 
or  on  account  of  any  such  service,  or  supposed  service,  as  aforesaid,  or  the  name  or 
handwriting  of  any  officer,  under  officer,  clerk  or  servant  of  the  said  commissioners 
of  the  said  hospital  at  Chelsea,  or  of  any  officer  or  person  in  any  way  concerned  in 
the  pa}iog  or  ordering,  directing,  or  causing  the  payment  of  the  said  pensions, 
wages,  pay,  money,  allowance  of  money,  prize-money,  or  relief^  or  any  of  Uiem ;  or 
shall  ibrgc,  counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or 
altered,  or  knowingly  and  willingly  act,  aid,  or  assist  in  forging,  counterfeiting,  or 
altering  any  letter  of  attorney,  bill,  ticket,  order,  certificate,  voucher,  receipt,  will,  or 
any  other  power,  instrument,  warrant,  document,  or  authority  whatsoever,  relating  to 
or  anywise  concerning  the  payment,  or  obtaining  or  claiming  any  pension,  wages,  pay, 
grant,  allowance  of  money,  prize-money,  or  relief,  for  and  in  order  to  the  receiving, 
obtaining,  or  claiming  any  such  pension,  wages,  pay,  grant,  allowanoe  of  money, 

(m)  Penal  servitude  for  life,  or  for  any  term  not  teas  than  five  years,  by  the  SO  &  21 
.Vict.  c.  3,  ant$f  vol.  1,  p.  4,  and  the  27  k  28  Vict.  c.  47. 

(n)  The  2  Will.  4,  c.  53,  contains  no  express  provision  for  the  punishment  of  aceenoiies 
after  the  fiftct,  consequently  they  are  punishable  ander  the  24  it  25  Vict.  e.  94,  s.  4,  ante^ 
vol.  1,  p.  69. 
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prize-money,  or  relief;  or  shall  utter,  or  publish  as  true,  or  knowingly  and  willingly 
act,  aid,  or  assist  in  uttering  or  publishing  as  true,  knowing  the  same  to  be  forged, 
counterfeited,  or  altered,  any  such  letter  of  attorney,  bill,  ticket,  order,  certificate, 
voucher,  receipt,  will,  or  any  other  power,  instrument,  warrant,  document,  or  authority 
whatsoever,  with  intent  to  obtain  the  payment  of  any  such  pension,  wages,  pay, 
money,  or  allowance  of  money,  prize-money,  or  relief  from  the  said  commissioners 
of  the  said  hospital  at  Chelsea,  or  from  any  officer,  under  officer,  clerk,  or  servant 
of  the  said  commissioners,  or  from  the  person  authorized  or  supposed  to  be  author- 
ized to  pay  the  same,  or  with  intent  to  defraud  any  person  whatsoever,  or  any  cor- 
poration whatsoever;  every  person  so  offending,  being  thereof  lawfully  convicted, 
shall  be  and  is  hereby  declared  and  adjudged  to  be  guilty  of  felony,  and  shall  and 
may  be  transported  for  \\fe,{o)  or  for  such  term  of  years  as  the  court  shall  adjudge."(j>) 
The  first  count  of  an  indictment  on  the  7  Geo.  4,  c.  16,  s.  38,  ^charged  ^^q^  ^ 
that  the  prisoner  ielonioiisly  forged  ^'  a  certain  receipt  relating  to  and  con-  *- 
ceming  the  payment  of  a  certain  pension,  viz.,  of  £4  lis.  Oi<i.,  supposed  to  be 
payable  to  one  Nicholas  Morrill,  as  an  out-pensioner  of  Chelsea  Hospital  for  a  certain 
time,  viz.,  for  ninety-two  days  from  1st  July,  1838,  to  30th  September  following, 
both  days  included,  which  said  forged  receipt  is  as  follows,  viz : — 

'^  Assignment  receipt,  426 

<'  84th  foot,  Nicholas  Morrill.  1«.  id,  per  diem. 

"  SHEFVISLD. 

"  We,  the  undersigned  churchwarden  and  overseer  of  the  parish  of  Brightside 
Brierlow,  in  the  county  of  York,  do  hereby  acknowledge  to  have  received  of  T.  C. 
Brookbank,  Esquire,  agent  for  the  out-pensioners  of  Chelsea  Hospital  (by  the  hand 
of  Mr.  J.  Thompson),  the  sum  of  £4  lis.  Oid.,  being  the  amount  due  to  the  above- 
named  out-pensioner  of  the  said  hospital  for  ninety-two  days,  from  1st  July,  1838, 
to  30th  September  following,  both  days  included,  by  virtue  of  an  assignment  made 
by  the  aforesaid  pensioner,  conformably  to  an  Act  of  Parliament  passed  in  the  59th 
year  of  the  reign  of  his  Majesty  King  Geo.  3,  entitled, '  An  Act  to  amend  the  laws 
for  the  relief  of  the  poor,'  five  per  cent,  being  deducted  pursuant  to  the  Act  of 
Parliament,  28  Geo  2,  c.  1. 

"£4  11«.  Oid.  "John  Wilson,  Churchwarden. 

"Witness,  J.  Pringle."  "Thomas  Gray,  Overseer  of  the  Poor." 

"  We,  the  undarsigned  churchwarden  and  overseer  of  the  parish  aforesaid,  do 
hereby  certify  that  the  above-named  out-pensioner  is  ajive,  and  entitled  to  his 
pension,  being  no  otherwise  provided  for  by  the  government" 
"  Dated  this  19th  day  of  October,  1838. 

"John  Wilson,  Churchwarden. 
"  80."  "  Thomas  Gray,  Overseer  of  the  Poor/' 

for  and  in  order  to  the  receiving  the  said  pension,  with  intent  thereby  to  obtain  the 
payment  of  the  said  pension  from  the  lords,  and  others,  commissioners  of  Chelsea 
Hospital :  against  the  form,''  &c.  Of  the  other  counts,  some  charged  the  forging 
and  others  the  uttering  of  the  receipt,  omitting  the  certificate,  others  the  forging, 
and  the  rest  the  uttering  of  the  certificates  only,  omittins  the  receipt,  varying  in 
each  class  the  statement  of  the  intent,  but  all  alleging  in  Uie  language  set  out  from 
the  first  count,  that  the  forged  instrument  related  to,  &c.,  &c.,  "  the  payment  of  a 
certain  pension  (specifying  the  amount)  supposed  to  be  payable  to  the  said  Nicholas 
Morrill  as  an  out-pensioner  of  the  said  hospital."  And  no  count  alleging  such 
pension  to  be  in  fact  payable ;  or  that  Nicholas  Morrill  was  an  out-pensioner.  It 
was  moved  in  arrest  of  judgment,  that  in  order  to  constitute  an  offence  under  the 
latter  branch  of  sec.  38,  it  was  necessary  that  there  should  be  an  actually  existing 

(o)  Penal  servitude  for  life,  or  for  any  term  not  less  than  five  years,  by  the  20  ft  21  Vict, 
c.  3,  anUf  vol.  1,  p.  4,  and  the  27  k  28  Vict.  e.  47. 

{p)  Mr.  Lonsdale  (St.  Or.  L.  132^  observes,  that  the  above  enactment  appears  to  be 
superseded,  as  far  as  relates  to  prize-money,  bj  the  2  Will.  4,  c.  53,  s.  48,  pottj  p.  1012. 
The  7  Geo.  4,  c.  16,  contams  no  prorision  for  the  punishment  of  accessories  after  the  fact; 
they,  therefore,  are  pnnishable  under  the  24  k  25  Vict.  c.  94,  s.  4,  anUj  vol.  1,  p.  69. 
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pension  at  time  of  the  commission  of  the  act  of  forgii^  or  ottering,  and  that  the 
indictment  should  allege  the  actual  existence  of  such  pension,  and  that  it  waa  not 
sufficient  under  that  branch  of  the  section  to  allege  (as  in  this  indictment)  that  the 
instrument  forged  related  to  a  pension  supposed  to  be  payable.  The  forged  instra- 
ment  in  question  was  proved  to  have  been  made  and  uttered  bj  the  prisoner  for  the 
^^ni  P^n^^®  ^  procuring  payment  of  a  pension  that  had  ceased  to  exist  by  the 
^  death  of  the  pensioner  '''before  the  period  for  which  the  receipt  was  signed ; 
and  therefore  as  the  objection  was  one  that  affected  not  only  the  form  of  this  indict- 
ment, but  involved  the  question  of  the  prisoner's  guilt  upon  this  and  other  similar 
charges,  Erskine,  J.,  reserved  the  question  for  the  opinion,  of  the  judges;  before 
whom  it  was  contended  that  the  offence  as  stated  in  this  indictment  was  not  an 
offence  comprehended  in  the  clause  recited,  there  being  no  all^ation  of  an  actual 
existing  pension  payable  to  some  person,  but  only  of  a  pension  supposed  to  be  paya- 
ble. The  latter  part  of  sec.  38  created  no  offence,  except  in  respect  of  a  pension 
actually  in  existence,  and  there  must  be  some  person  in  existence  to  whom  it  was 
payable.  There  were  in  this  branch  of  the  section  no  such  words  as  "  supposed  to 
be  due  and  payable ;"  those  words  were  found  in  the  first  part  of  the  section,  and 
they  appeared  to  have  been  intentionally  omitted  in  the  enactment  re^>ecting  this 
offence.  But  even  if  the  words  were  in  the  clause  the  allegation  would  be  bad  for 
uncertainty,  inasmuch  as  it  did  not  state  by  whom  the  pension  was  supposed  to  be 
payable;  it  might  be  a  supposition  in  the  mind  of  the  prisoner  only,  and  that  would 
not  be  enough.  But  the  judges  present  were  all  of  opinion  that  the  conviction  was 
right  (except  Littledale,  J.,  and  Coleridge,  J.,  who  thought  otherwise),  and  the  con- 
viction was  affirmed. (9) 

The  personating  or  falsely  assuming  the  name  and  character  of  a  pensioner  at 
Greenwich  Hospital,  and  the  forging  of  any  document  for  the  purpose  of  obtaining 
the  pensions  paid  at  that  establishment,  have  been  from  time  to  time  subjected  to 
severe  punishments.  A  general  enactment  as  to  the  offence  of  falsely  personating 
the  name  or  character  of  either  soldier  or  sailor,  for  the  purpose  of  obtaining  any 
pension,  prize-money,  &c.,  has  been  already  referred  to,  and  will  be  mentioned  in  a 
subsequent  chapter. 

The  11  Geo.  4,  c.  20,  entitled,  ''An  Act  to  amend  and  consolidate  the  laws  re- 
lating to  the  pay  of  the  royal  navy,"  by  sec  83(r)  enacts,  '*  that  if  any  person  shall 
forge,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged,  sdj 
ticket,  pay-list,  extract  from  any  ship's  books,  or  any  certificate  whatever,  authorixed 
or  required  by  this  Act,  or  any  inspector's  or  other  check,  or  any  letter  of  attorney, 
assignment,  power,  or  authority,  in  order  to  obtain  or  to  enable  any  other  person  to 
receive  any  wages,  pay,  half-pay,  prise-money,  bounty-money,  or  other  allowance  of 
money  due  or  supposed  to  be  due  in  respect  of  the  services  of  any  commission,  war- 
rant;, or  petty  officer  or  seaman,  or  any  commission  or  non-commissioned  officer  of 
marines  or  marine,  or  any  other  person,  performed  or  supposed  to  be  performed  in 
the  royal  navy ;  or  if  any  person  shall  forge,  or  offer,  utter,  dispose  of,  or  put  off, 
any  purser's  or  other  certificate  to  a  bill  of  exchange,  or  any  approval  of  any  such 
bill  respectively  required  by  this  Act ;  or  if  any  person  shall  forge,  or  offer,  or  utter, 
or  put  off,  knowing  the  same  to  be  forged,  any  receipt  for  wages  payable  under  allot- 
ment or  otherwise  in  respect  of  the  services  of  any  person  on  board  any  of  his 
Majesty's  ships,  or  shall  forge  the  name  or  handwriting  of  any  officer  of  the  royal  navy 
or  royal  marines  to  any  receipt  for  half-pay  or  arrears  of  half-pay,  or  the  name  or  hand- 
*Q1  fil  ^^^^^i^S  ^^  ^°y  *widow  to  any  receipt  for  any  pension  or  arrears  of  pension,  or 
-'  the  name  or  handwriting  of  any  person  to  any  receipt  ibr  an  allowance  from  the 
compassionate  fund  of  the  navy;  or  shall  offer,  utter,  dispose  of,  or  put  off,  any  fbrged 
receipt  for  half-pay  or  arrears  of  half-pay,  or  for  any  widow's  pension  or  arrears  of 
such  pension,  or  for  any  allowanoe  from  the  compassionate  fund,  knowing  any  such 
receipt  to  be  forged,  with  intent  in  any  of  the  said  cases  to  defraud  any  person 
whomsoever,  every  person  so  offending  shall  be  deemed  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transporteu 

{^)  R€g.  r.  Pringle,  2  Moo.  C.  C.  R.  127 ;  s.  c,  9  C.  &  P.  408  (38  B.  C.  L.  R.). 
{r)  Thie  section  is  repealed  by  the  27  k  28  Vict.  c.  23,  except  as  to  deceased  officers, 
aeamenj  or  mariDera. 
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beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  (x)  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years,  nor  less  than  two  years.'Y<) 

Sec.  86.  "  It  any  person  shall  subscribe  any  false  petition  or  application  to  the 
treasurer  of  his  Majesty's  navy,  or  to  the  paymaster  of  royal  marines,  falsely  and 
deceitfully  representing  herself  or  himself  therein  to  be  the  widow,  executor,  nearest 
or  one  of  the  nearest  of  kindred  of  any  deceased  commission  or  warrant  officer  of  the 
navy,  or  commission  officer  of  marines,  or  of  any  petty  officer  or  seaman,  non-com- 
missioned officer  of  marines  or  marine,  or  shall  utter  or  publish  any  such  petition  or 
application,  knowing  the  same  to  be  false,  in  order  to  procure,  or  to  enable  any  other 
person  to  procure  a  certificate  from  the  said  inspector  of  seamen's  wills,  or  from  the 
paymaster  of  royal  marines  as  hereinbefore  respectively  provided,  thereby  to  obtain, 
or  to  enable  any  other  person  to  obtain,  without  probate  or  letters  of  administration, 
payment  of  any  wages,  pay,  half-pay,  or  pension,  or  any  allowance  from  the  compas- 
sionate fund  of  the  navy,  or  payment  of  any  wages,  prize-money,  or  allowances  pay-r 
able  in  respect  of  the  services  cHT  any  officer,  seaman,  or  marine  in  the  royal  navy,  or 
thereby  to  obtain,  or  to  enable  any  other  person  to  obtain,  probate  of  the  will  or  let- 
ters of  administration  of  the  effects  of  any  deceased  petty  officer,  seaman,  non-com- 
missioned officer  of  marines  or  marine ;  or  if  any  person  shall  receive  or  demand  any 
wages,  pay,  half-pay,  prize-money,  bounty-money,  pension,  or  arrears  thereof,  or  any 
other  allowance  due  or  payable  in  respect  of  the  services  of  any  commission  or  war- 
rant officer  of  the  navy,  or  commission  officer  of  royal  marines,  or  of  any  petty  offi- 
cer, seaman,  non-commissioned  officer  of  marines  or  marine,  upon  or  by  virtue  of  any 
certificate  of  the  inspector  of  seaman's  wills,  or  paymaster  of  royal  marines  respect- 
ively as  aforesaid,  knowing  any  such  certificate  to  have  been  obtained  by  any  false 
*representation  or  pretence;  every  such  offender  shall  be  deemed  guilty  of  r*QiQ 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  ^ 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years, 
and  not  less  than  seven  years,(u)  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years  nor  less  than  one  year."(t7) 

Sec.  87.  "  If  any  person  shall  forge,  or  shall  utter,  oflfer,  or  exhibit,  knowing  the 
same  to  be  forged,  any  paper  writing  purporting  to  be  an  extract  from  any  register 
of  marriage,  baptism,  or  burial,  or  any  certificate  of  marriage,  baptism,  or  burial,  in 
order  to  sustain  any  claim  to  any  wages,  prize-money,  or  other  moneys  due  or  payable 
in  respect  of  the  services  of  any  officer,  seaman,  or  marine,  in  his  Majesty's  navy, 
or  to  sustain  any  claim  to  any  half-pay,  payable  to  an  officer  of  the  royal  navy  or 
marines,  or  to  any  pension  as  the  widow  of  an  officer,  or  to  any  payment  or  allowance 
from  the  compassionate  fund  of  the  navy,  or  to  any  gratuity  or  bounty  of  his 
Majesty  given  to  the  relatives  of  persons  slain  in  fight  with  the  enemy ;  or  if  any 
person  shall  make  any  false  affidavit,  or  utter  or  exhibit  any  false  affidavit,  certificate, 
or  other  voucher  or  document  in  order  fraudulently  to  procure  any  person  to  be 
admitted  a  pensioner  as  the  widow  of  an  officer  of  the  royal  navy,  or  in  order  to 
sustain  any  claim  to  any  wages,  prize-money,  or  other  moneys,  or  to  any  half  pay  or 
pension,  or  arrears  thereof,  or  any  allowance  from  the  compassionate  fund  of  the 
navy,  or  to  any  gratuity  or  bounty  as  aforesaid,  with  intent  to  defraud  any  person 
whomsoever,  every  person  in  any  of  the  said  cases  offisnding  shall  be  deemed  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 

(«)  Penal  servitude  for  life,  or  for  any  term  not  less  than  five  years,  by  the  20  k  21  Vict, 
c.  3,  mttUf  vol.  1,  p.  4,  and  the  27  ^  28  Viot.  o.  47. 

(/)  By  tec.  88,  io  the  oade  of  every  offence  made  felony  bj  this  Act,  every  principal  in 
the  second  degree,  and  every  accessory  before  ihe  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable  :  and  every  accessory 
after  the  fact  to  any  such  felony,  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years;  and  vrhere  any  person  shaH  be  convicted  of  any  offence 
ponishable  ander  this  Act,  for  which  imprisonment  shall  or  may  be  awarded,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  with  or  without  hard  labor, 
in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  the  whole  or  any  portion  or  portions  of  such  imprison- 
ment, as  to  the  court  io  its  discretion  shall  seem  meet.  See  the  1  Vict.  c.  90,  s.  5,  limiting 
the  daratlon  of  solitary  confinement,  ante^  vol.  1,  p.  3. 

(u)  Penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five  years,  by 
the  20  k  21  Vict.  c.  3,  ante,  vol.  1.  p.  4,  and  the  27  &  23  Vict.  c.  47. 

(v)  See  note  (<). 
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to  be  transported  byroad  the  seas  for  any  term  not  exceeding  fbniteen  years  and 
not  less  than  seven  yean,(i«)  or  to  be  in^riaoned  for  any  term  not  exceeding  three 
years  nor  less  than  one  year."(v) 

The  11  Geo.  4,  c.  20,  is  replied  by  the  28  &  29  Vict.  o.  112,  except  see.  80; 
and  by  the  28  &  29  Vict.  c.  124,  s.  6,  *'  if  any  person,  in  order  to  sustain  any 
claim  to  any  pay,  wages,  allotment,  prise  money,  bounty  money,  giant,  or  other 
allowance  in  the  nature  thereof,  half  pay,  pension,  or  allowance  from  the  compas- 
sionate fund  of  the  navy,  or  other  money  payable  by  the  admiralty,  or  to  any  efeets 
or  money  in  charge  of  the  admiralty, — or  in  order  to  procure  any  person  to  be 
admitted  a  pensioner  as  the  widow  of  an  officer  of  the  navy, — does  any  of  the  fol- 
lowing things,  namely,— offers  or  utters  to  any  person  in  the  service  of  the  crown 
or  of  the  admiralty  any  false  affidavit,  knowing  the  same  to  be  false,  or  makes  or 
subscribes  or  offers  or  utters  as  aforesaid  any  false  written  petition,  application, 
statement,  answer,  certificate,  or  voucher,  or  other  false  writing,  knowing  the  same 
to  be  false, — every  such  person  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  peoal 
servitude  for  any  term  not  exceeding  five  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitaiy 
confinement,  or  on  summary  conviction  before  a  justice,  sheriff,  or  magistrate  shall 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labor." 

Sec.  7.  '^The  following  sections  of  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fiflh  years  of  Her  Majesty's  reign  (chapter  ninety-eight), '  to  consoli- 
date and  amend  the  statute  law  of  England  and  Ireland  relating  to  indictable 
offences  by  forgery,'  shall  be  incorporated  with  this  Act,  and  shall  be  read  as  if 
they  were  here  re-enacted,  namely, — sections  forty  to  forty-two  and  fifty  to  fifty- 
three  (all  inclusive) ;  and  for  this  purpose  the  expression  Hhis  Act'  used  in  the  said 
incorporated  sections  shall  be  construed  to  include  the  present  Act,  and  expressions 
therein  used  relating  to  forgery  or  foiled  writings  shall  be  construed  to  apply  to  any 
Act  being  a  misdemeanor  under  the  last  foregoing  provision  of  this  Act,  and  to 
writings  made,  subscribed,  offered,  or  uttered  in  contravention  of  that  provision. 

Sec.  8.  ''  If  any  person  in  order  to  receive  any  pay,  wages,  allotment,  prise 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature  thereof,  half  pay, 
pension,  or  allowance  from  the  compassionate  fund  of  the  navy,  payable  or  sup- 
posed to  be  payable  by  the  admiralty,  or  any  other  money  so  payable  or  supposed  to 
be  payable,  or  any  effects  or  money  in  charge  or  supposed  to  be  in  charge  of  the 
admiralty,  falsely  and  deceitfiilly  personates  any  person  entitled  or  supposed  to  be 
entitled  to  receive  the  same,  every  such  person  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  five  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  or  on  summary  convietion  before  a  justice,  sheriff,  or  mag- 
istrate shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding  six  months,  with 
or  without  hard  labor. 

By  the  5  &  6  Vict.  c.  45  (the  Copyright  Act),  s.  12,  "if  any  person  shall  wilfully 
make  or  cause  to  be  made  any  false  entry  in  the  registry  book  of  the  stationers' 
company,  or  shall  wilfully  produce,  or  cause  to  be  tendered  in  evidence,  any  paper 
falsely  purporting  to  be  a  copy  of  any  entry  in  the  said  book,  he  shall  be  guilty  of 
an  indictable  misdemeanor  and  shall  be  punished  accordingly."(vy) 

By  the  21  &  22  Vict.  c.  90  (Medical  Practitioners'  Act),  s.  38,  «  any  r^istoar 
who  shall  wilfully  make  or  cause  to  be  made  any  falsification  in  any  matters  relatiag 
to  the  register  shall  be  deemed  guilty  of  a  misdemeanor  in  England  or  Ireland,  and 
in  Scotland  of  a  crime  or  offence  punishable  by  fine  or  imprisonment,  and  shall,  on 
conviction  thereof,  be  imprisoned  for  any  term  not  exceeding  twelve  months." 

Sec.  39.  "  If  any  person  shall  wilfully  procure  or  attempt  to  procure  himself  to 
be  registered  under  this  act,  by  making  or  producing,  or  causing  to  be  made  or  pro- 
duced, any  false  or  fraudulent  representation  or  declarauon,  either  verbally  or  in 

(«)  Penal  servitude  for  any  term  not  exceeding  foarteen  and  not  less  than  five  years,  hj 
Ihe  20  k  21  Vict.  c.  3,  ante^  vol.  1,  p.  4,  and  the  27  &  28  Vict.  c.  47. 
(v)  See  note  (f).  (v)  See  vol.  1,  p.  92. 
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writing,  every  snch  person  so  offeDding,  and  every  person  aiding  and  assisting  him 
therein,  shall  be  deemed  guilty  of  a  misdemeanor  in  ^England  and  Ireland,   r^qoA 
and  in  Scotland  of  a  crime  or  offence  punishable  by  fine  or  imprisonment,   ^ 
and  riiall  on  conviction  thereof  be  sentenced  to  be  imprisoned  for  any  term  not 
exceeding  twelve  months/' 

By  the  15  &  16  Vict.  o.  56  (an  Act  relating  to  Pharmaceutical  Chemists),  s.  15, 
'^  if  any  r^istrar  under  this  Act  shall  wilfully  make  or  cause  to  be  made  any  falsi- 
fication in  any  matters  relating  to  any  register  or  certificate  aforesaid,  every  such 
offender  shall  be  deemed  guilty  of  a  misdemeanor." 

Sec.  16.  "If  any  person  shall  wilfully  procure  by  any  false  or  fraudulent  means 
a  certificate  purporting  to  be  a  certificate  of  registration  under  this  Act,  or  shall 
fraudulently  exhibit  a  certificate  purporting  to  be  a  certificate  of  membership  of  the 
Pharmaceutical  Society,  every  such  person  so  offending  shall  be  adjudged  guilty  of 
a  misdemeanor." 

The  2  Will.  4,  c.  40,  which  is  an  Act  to  amend  the  laws  relating  to  the  civil 
business  of  the  navy,  &c.,  by  sec  32  enacts,  ''  that  if  any  person  shall  forge  or 
falsely  make  any  certificate  to  be  given  under  the  authority  of  this  Act  by  the  com- 
missioners for  executing  the  office  of  Lord  High  Admiral,  or  any  of  them,  or  by 
any  superintendent,  of  the  purchase  or  sale  of  any  naval  or  victualling  stores,  or 
shall  utter  or  publish  any  false  or  altered  certificate  of  any  such  purchase  or  sale, 
knowing  the  same  to  be  false ;  or  if  any  person  shall  take  a  false  oath,  or  make  a 
false  affirmation,  or  give  false  evidence  before  any  commissioner  or  commissioners 
fi)r  executing  the  g&w  of  Lord  High  Admiral  aforesaid,  or  before  any  superintendent 
or  inspector  of  seamen's  wills,  touching  any  matter  which  the  said  commissioners  or 
any  of  them,  or  any  superintendent  or  inspector,  are  or  is  authorized  to  inquire 
into ;  every  such  person,  being  duly  convicted  of  any  such  offence  or  offences,  shall 
be  liable  to  suffer  such  punishment,  pains,  and  penalties,  as  persons  guilty  of  wilful 
and  corrupt  perjury  are  by  law  subject  to."(a5) 

Sec.  33.  "  The  petition  for  probate  of  will  or  letters  of  administration  of  the 
effects  of  any  deceased  petty  officer  or  seaman,  or  non-commissioned  officer  of  marines 
or  marine,  or  for  obtaining  a  check  or  certificate  in  lieu  of  probate  or  letters  of 
administration,  in  cases  of  claims,  where  the  deceased's  assets  shall  not  exceed 
thirty-two  pounds  and  twenty  pounds  respectively,  shall  be  addressed  to  the  inspector 
of  seamen's  wills,  and  shall  be  forwarded  to  the  secretary  of  the  admiralty ;  and  if 
any  person  shall  subscribe,  transmit,  utter,  or  publish  any  false  petition  or  applica- 
tion to  the  said  inspector,  knowing  the  same  to  be  false,  in  order  to  obtain,  or  to 
enable  any  other  person  to  obtain,  any  check  or  certificate  in  lieu  of  probate  or  letters 
of  administration  as  aforesaid,  every  person,  so  offending  shall  be  deemed  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor  less 
than  seven  year8,(^)  or  to  be  imprisoned  for  any  term  not  exceeding  three  years 
nor  less  than  one  year."(^) 

^The  2  &  3  Will,  4,  c.  106,  an  Act  to  enable  officers  in  the  army,  ftc,  to  draw  r4cQ9i 
fi)r  and  receive  (heir  half-pay,  enacts  by  sec.  3,  that  "  if  any  person  or  persons  ^ 
shall  falsely  make,  forge,  or  counterfeit,  or  cause,  or  procure  to  be  falsely  made, 
forged,  or  oounterfisited,  or  willingly  act  or  assist  in  the  false  making,  forging,  or 
counterfeiting  of  any  such  authority  or  certificate  or  bill  of  exchange,  or  shall  utter 
as  true  any  such  false,  forged,  or  counterfeited  authority  or  certificate  or  bill  of 
exchange,  knowing  the  same  to  be  false,  forged,  or  counterfeited,  with  intent  to 
defraud  any  person  or  persons,  body  or  bodies  politic  or  corporate,  every  such  person 
so  offending  shall  be  deemed  guilty  of  felony,  and  being  thereof  lawfully  convicted 

(x)  For  this  paDishment,  see  the  Chapter  on  Ptrjury^  potty  vol.  3,  106. 

(y)  Penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five  years,  by 
the  20  &  21  Vict.  c.  3,  ante^  vol.  1,  p.  4,  and  the  27  &  28  Vict.  c.  47. 

{z)  The  2  Will.  4,  c.  40,  contains  no  express  provisions  for  the  punishment  of  principals 
in  the  second  degree  and  accessories ;  the  principals,  therefore,  in  the  second  degree  are 
panishable  in  the  same  manner  as  the  principals  in  the  first  degree,  and  the  accessories 
are  punishable  under  the  24  &  25  Vict.  c.  94,  ante^  vol.  1,  p.  67,  ei  teq. 
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shall  be  transported  for  seveo  year8,(a)  or  suffer  imprisoQineDt  for  any  term  not 
exceeding  four  years,  as  the  court  shall  direct^'C^^) 

The  5  &  6  Will.  4,  c.  24,  entitled,  ^*  An  Act  for  the  encouragement  of  the  volun- 
tary enlistment  of  seamen,  and  to  make  regulations  for  more  effectually  manning  his 
Majesty's  navy,"  by  sec.  3,  '■^  in  order  to  prevent  as  far  as  may  be,  frauds  and  impo- 
sitioDS  with  respect  to  protections,"  enacts, ''  that  if  any  person  shall  forge  or  ooua- 
terfeit  any  certificate  of  service  in  his  Majesty's  navy,  or  any  instrument  purpoitiDg 
to  be  a  protection  from  such  service,  or  shall  fraudulently  utter  or  pnbllah  any  foiged 
certificate  of  such  service,  or  any  fiarged  instrament  purporting  to  be  a  proteetioa 
from  such  service,  knowing  the  same  to  be  forged,  or  shall  fraudnleQtly  altar  any 
certificate  or  protection  which  shall  have  been  duly  granted  or  issued;  or  if  any 
person  shall  forge  or  fraudulently  alter  any  extract  fVom  a  baptismal  register,  or 
shall  knowingly  utter  any  &lse  or  fraudulently-altered  extract  firom  a  baptismal 
register,  or  any  false  affidavit,  certificate,  or  other  document,  in  order  to  obtain  ^m 
the  Admiralty  Office  a  protection  from  his  Majesty's  naval  service  finr  himself  or 
any  other  person ;  or  if  any  person,  being  in  the  possession  of  a  protection,  shall 
lend,  sell,  or  dispose  thereof  to  any  other  person,  in  order  fraudulently  to  enable 
such  other  person  to  make  an  unlawful  use  of  the  same;  or  if  any  person  shall 
produce,  utter,  or  make  use  of  as  a  protection  for  himself  any  protection  which  shall 
have  been  made  out  or  issued  for  any  other  individual ;  every  person  in  such 
manner  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  such  protection 
shall  thenceforward  be  null  and  void/' 

The  2  &  3  Vict.  c.  51,  entitled,  ^^  An  Act  to  regulate  the  payment  and  aasigD- 
ment  in  certain  cases  of  pensions  granted  for  service  in  Her  Majesty's  army,  navy, 
royal  marines  and  ordnance,"  by  sec.  8,  reciting  that  "  great  frauds  have  been  prac- 
ticed, and  exorbitant  and  usurious  interest  obtained  from  pensioners,  upon  assign- 
ments made  under  color  of  the  said  Act  of  the  fifty-ninth  year  of  the  reign  of  his 
*Q92i  ^'^  ^^^  Majesty  King  George  3,  and  according  to  the  form  set  *out  in  the 
-*  said  Act,  although  the  money  advanced  thereon  has  not  been  advanced  out 
of  parish  funds,  nor  to  reimburse  a  parish  for  relief  given  to  the  pensioner  by  the 
churchwardens  and  overseers,"  enacts,  that  ^'  if  any  person  entitled  to  pension  or 
other  allowance  shall  assign  or  aid  or  assist  in  making  an  assignment  thereof,  or  of 
any  quarterly  or  other  payment  thereof,  to  any  person  or  persons  whatsoever,  except 
to  the  guardians  of  any  union  or  parish,  or  to  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  wherein  such  pensioner  resides,  or  to  the  heritors  and  kirk 
sessions  of  any  place  in  Scotland  where  such  pensioner  resides,  and  except  for 
relief  granted  out  of  the  funds  of  such  union,  parish,  or  townland  to  such  pensions, 
or  his  wife  or  family  residing  with  him  in  such  parish,  it  shall  be  lawful  for  the 
lords  and  others,  commissioners  of  Chelsea  Hospital,  so^fiir  as  relates  to  army  and 
other  pensions  payable  by  such  commissioners,  and  for  the  Lord  High  Admiral,  or 
commissioners  for  executing  the  office  of  Lord  High  Admiral^  with  respect  to  naTal 
and  marine  pensions  or  other  allowance,  immediately  to  take  away  the  pension  from 
the  person  so  offending,  or  to  su^end  for  any  definite  period  the  frtture  paymeote 
thereof;  and  if  any  person  or  persons  shall  procure  or  induce  a  pensioner  to  make, 
or  aid  or  assist  him  in  making  any  assignment  of  pension,  superannuation,  or  other 
allowance  as  aforesaid,  to  any  person  or  persons  other  than  the  guardians  of  aay 
union  or  parish  as  aforesaid,  or  the  churchwardens  and  overseers  of  the  parish 
wherein  such  pensioner  resides,  or  any  heritors  or  kirk  session  in  Scotland  as  afore- 
said, or  shall  make  or  aid  or  assist  in  making  any  assignment  which  shall  not  be 
given  by  the  said  pensioner  or  person  entitled  to  other  allowance  as  aforesaid,  and 
received  by  the  said  guardians,  parish  officers,  or  heritors  and  kirk  session,  as  a 
security  for  relief  given  or  money  granted  or  advanced  out  of  the  funds  of  snch 
union,  parish,  townland,  or  place,  and  for  reimbursing  the  guardians,  churchwardens, 
and  overseers,  or  heritors  and  kirk  session  advancing  the  same,  or  shall  receive  or 
accept  as  payment  or  security  for  money  or  for  goods  advanced  or  agreed  to  be 

(a)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  bj 
the  20  k  21  Vict.  c.  3,  ante,  vol.  1,  p.  4,  and  the  27  k  28  Vict.  c.  47. 

{b)  This  Act  contains  no  provisions  for  the  punishment  of  accessories  after  the  fact; 
they  therefore  are  punishable  under  the  24  k  25  Vict.  c.  94,  s.  4,  ante,  vol.  1,  p.  69. 
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advaDoed  to  or  lent  or  given  to  any  sach  pensioner  or  person  entitled  as  aforesaid,  or 
shall  demand  or  charge  any  interest  or  pecuniary  or  other  compensation,  for  advanc- 
ing money  npon  any  pension  or  other  allowance  so  assigned  or  taken,  or  pretended 
to  be  assigned  or  taken,  such  person  or  persons  shall  for  every  such  offence  be  darned 
gnilty  of  a  misdemeanor,  and  shall  upon  every  conviction  thereof  be  punished  by 
sueh  fine  or  imprisonment,  or  both,  aa  the  court  before  which  such  person  or  persons 
shall  be  convicted  shall  adjudge." 

Sec.  9.  '^  If  any  person  shall  forge  or  counterfeit  or  alter,  or  cause  or  procure  to 
be  forged,  counterfeited,  or  altered,  or  knowingly  and  willingly  act,  aid,  or  assist  in 
forging,  counterfeiting,  or  altering  any  minute,  copy  of  minute,  assignment  of 
pension,  superannuation,  or  other  allowance  as  aforesaid,  order,  certificate,  receipt, 
document,  or  authority  whatsoever,  relating  to  or  in  anywise  concerning  the  claiming 
or  obtaining  payment  of  any  pension-money  or  other  allowance  as  aforesaid,  or  shall 
utter  or  publish  as  true,  or  knowingly  and  willingly  act,  aid.  or  assist  in  uttering  or 
publishing  as  true,  knowing  the  same  to  be  forged,  counterfeited,  or  altered,  r^eqoo 
any  such  minute,  copy,  assignment,  order,  certificate,  receipt,  ^document,  or  ^ 
authority  relating  to  or  anywise  concerning  the  claiming  or  obtaining  payment  of 
any  pension-money  or  other  allowance  as  aforesaid,  or  the  name  of  any  pensioner, 
justice  of  the  peace,  guardian,  parish  officer,  or  other  officer,  or  any  other  person 
authorised,  or  supposed,  or  purporting  to  be  authorized,  to  sign  any  such  minute, 
copy,  assignment,  order,  certificate,  receipt,  document,  or  authority,  with  intent  or 
in  order  to  obtain  or  to  enable  any  other  person  to  obtain,  the  payment  of  any  such 
pension  or  pension-money,  or  other  allowance  as  aforesaid  from  the  commissioners  of 
Chelsea  Hospital  or  Her  Majesty's  paymaster-general  respectively,  or  from  any 
officer,  under  officer,  clerk,  or  servant  of  the  said  commissioners  of  Chelsea  Hos- 
pital, or  of  Her  Majesty*s  paymaster-general  respectively,  or  from  any  person 
authorised  or  supposed  to  be  authorized  to  pay  any  pension  or  pension-money  or 
other  allowance  as  aforesaid,  every  such  person  so  offending  shall  be  guilty  of  felony, 
and  shall  and  may  be  tnin6ported(o)  for  such  term  of  years,  or  suffer  such  other 
punishment  as  the  court  before  which  such  person  or  persons  shall  be  convicted 

shall  adjudge.'X^) 

By  the  Out-pensioners  (Greenwich  and  Chelsea)  Act,  19  &  20  Vict.  c.  15,  s.  5, 
''  any  person  guilty  of  fraudulently  receiving  or  endeavoring  to  receive  pension- 
money,  or  money  in  the  nature  of  pension,  from  the  secretary-at-war,  or  from  any 
officer  or  person  employed  or  authorized  to  pay  pensions,  shall  upon  conviction  be 
subjected  to  the  same  pains  and  penalties  as  are  prescribed  by  law  in  the  cases  of 
frauds  committed  or  attempted  to  be  committed  upon  the  commissioners  of  Chelsea 
Hospital,  the  Lord  High  Admiral  or  the  commissioners  of  the  admiralty,  the  treas- 
urer of  the  navy,  and  the  paymaster-general." 

A  point  may  be  here  noticed,  which  arose  upon  the  construction  of  the  statutes 
by  which  powers  of  attorney  to  receive  prize-money  were  regulated.  The  prisoner 
had  been  convicted  upon  an  indictment  which  contained  counts  charging  him  with 
having  forged  a  power  of  attorney  of  one  J.  0..  a  midshipman  in  his  Majesty's  ser- 
vice, to  receive  certain  prize-money  then  due,  and  also  counts  on  the  2  Geo.  2,  c.  25, 
charging  him  generally  with  the  foigery  of  a  deed.  By  the  45  Oreo.  3,  c.  72,  s. 
92,  a  form  was  prescribed  for  a  negotiable  order,  by  a  petty  officer  on  the  agent  or 
treasurer  of  Greenwich  Hospital,  with  a  certificate  subjoined,  &c.,  and  the  princi- 
pal point  made  on  behalf  of  the  prisoner  was,  whether  this  prescribed  form  of  an 
order  invalidated  every  power  for  the  purpose  of  receiving  prize-money  couched  in 
other  teems  and  in  a  different  form  than  were  contained  in  that  statute.  It  is 
understood  that,  the  point  being  submitted  to  the  consideration  of  the  twelve 
judges,  all  of  them  (except  Graham,  B.,  who  dissented)  thought  that  the  forging  a 
power  of  attorney,  though  not  in  the  prescribed  form,  was  a  capital  offence,  and 
that  the  conviction  was  right;  and  that  most  of  the  judges  thought  that  the  power 
of  attorney  in  question  was  a  deed  within  the  2  Creo.  2,  c.  25.(e) 

(e)  Penal  senritade  for  any  term  of  years  not  less  than  five,  by  the  20  k  21  Vict.  c.  3, 
on/e,  vol.  1,  p.  4,  and  the  27  k  28  Vict.  c.  47. 

{d)  This  Act  contains  no  provision  for  the  ponishmeni  of  accessories  after  the  fact ; 
thej  therefore  are  punishable  under  the  24  k  25  Vict.  c.  94,  s.  4,  ante^  vol.  1,  p.  69. 

(e)  Rex  V.  Ricketts  Lyon,  0.  B.  1813,  MS. 
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*9241       *^^  ^^  heeu  holden  that  tlie  muUer  books  of  the  King's  ships,  dooumented  * 
^   in  the  navy-office,  to  which  retBrns  are  regularly  made,  by  the  several  com- 
manders, of  the  names,  &c.,  of  their  rei^eetive  crews,  may  be  admitted  as  evidence 
of  the  persons  therein  named  having  served  on  board  the  several  ships  in  the  capa- 
cities therein  mentioned  (/) 

By  the  Merchant  Seamen's  Fund  Act,  14&  15  Viet.  c.  102,  s.  55,  <' every  per- 
son who,  for  the  purpose  of  obtaining,  either  for  himself  or  for  another,  any  pen- 
sion, payment,  or  relief  from  the  frind,  fraudulently  forges  or  alters,  or  procures  to 
be  forged  or  altered,  or  assists  in  forging  or  altering,  any  certificate  or  other  docu- 
ment purporting  to  show  or  assist  in  showing  a  right  to  such  pension,  payment,  or 
relief,  and  every  person  who  for  the  purpose  aforesaid  iraudulently  makes  use  of 
any  forged  or  altered  certificate  or  other  such  document  as  aforesaid,  or  any  ct^fi- 
oate  or  other  such  document  as  aforesaid  not  belonging  to  him,  or  who  for  the  pur- 
pose aforesaid  gives  or  makes,  or  procures  to  be  given  or  made,  or  assists  in  giving 
or  procuring  to  be  given  or  made,  any  false  evidence  U>(ff)  represent^itioo,  knowing 
the  same  to  be  false,  shall  be  punishable  with  transportation  for  seven  years,(p')  or 
may  be  summarily  prosecuted  before  two  or  more  justices,  or  in  Scotland  before  two 
or  more  justices  or  the  sheriff,  and  punished  upon  conviction  by  imprisonment  for 
a  period  not  exceeding  six  mouths,  with  or  without  hard  labor." 

By  the  Seamen's  Savings'  Banks  Act,  19  &  20  Vict.  o.  41,  s.  6,  "every  penion 
who,  for  the  purpose  of  obtaining,  either  for  himself  or  for  another,  any  money 
deposited  in  any  savings'  bank  established  under  this  Act,  or  any  interest  thereon, 
forges,  assists  in  forging,  or  procures  to  be  forged,  or  fraudulently  alters,  assists  in 
fraudulently  altering,  or  pipcures  to  be  fraudulently  altered,  any  document  pur- 
porting to  show  or  assist  in  showing  a  right  to  any  such  money  or  interest,  and 
every  person  who  for  the  purpose  aforesaid  makes  use  of  any  such  forged  or  altered 
document  as  aforesaid,  or  who  for  the  purpose  aforesaid  gives  or  makes,  or  procures 
to  be  given  or  made,  or  assists  in  giving  or  making,  or  procuring  to  be  given  or 
made,  any  false  evidence  or  representation,  knowing  the  same  to  be  false,  shall  on 
conviction  be  punishable  with  penal  servitude  for  the  term  of  five(&)  years,  or  with 
imprisonment,  with  or  without  hard  labor,  for  any  period  not  exceeding  two  years, 
or,  if  summarily  prosecuted  and  convicted,  by  imprisonment,  with  or  without  hard 
labor,  for  any  period  not  exceeding  six  months." 

The  4  Geo.  2,  c.  18,  s.  1,  having  reference  to  the  treaties  between  this  kingdom 
and  the  Barbary  powers,  by  which,  on  producing  a  pass  in  a  certain  form,  those 
powers  agreed  to  let  British  vessels  go  free,  enacted,  'Hhat  if  any  person  or  persons 
shall  within  Great  Britain  or  Ireland,  or  any  other  his  Majesty's  dominions,  or 
without,  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
*9251  ^^^K^^)  ^^  counterfeited,  or  wittingly  or  knowingly  act  *or  assist  in  the  false 
^  making,  forging,  or  counterfeiting,  any  pass  or  passes  for  any  ship  or  ships 
whatsoever,  commonly  called  a  Mediterranean  pass  or  Mediterranean  passes,  or  shall 
counterfeit  the  seal  of  the  said  office,  or  the  hand  or  hands  of  the  Lord  High  Ad- 
miral of  Great  Britain  and  Ireland  for  the  time  being,  or  of  any  commissioner  or 
commissioners  for  executing  the  said  office  for  the  time  being,  to  any  such  pan  or 
passes,  or  shall  alter  or  erase  any  true  and  authentic  pass  or  passes  issued  or  made 
out  by  the  Lord  High  Admiral  of  Great  Britain  and  Ireland,  or  the  commissioners 
for  executing  the  said  office  for  the  time  being,  or  shall  utter  or  publish  as  true  any 
such  false,  forged,  counterfeited,  altered,  or  erased  pass  or  passes,  knowing  the  same 
to  be  false,  forged,  counterfeited,  altered,  or  erased,  all  and  every  sueh  person  or 
persons,  being  in  due  form  of  law  convicted  of  any  of  the  offences  aforesaid 
in  any  proper  court  of  Great  Britain,  or  any  of  his  Majesty s  plantations  beyond 
the  seas,  where  such  offence  shall  be  committed  respectively,  shall  be  adjudged 
guilty  of  felony,  and  shall   suffer  death  in  cases  of  felony,  without   benefit  of 

(/)  Rhodes's  case,  1  Leach  24 ;  Rex  v.  Fitzgerald,  1  Leach  20;  2  East  P.  G.  c.  19,  8.  25, 
p.  911 ;  Tannet's  case,  eor.  Wood,  B.,  Kent  Lent.  Ass.  1818,  MS. 

iff)Sie.    It  should  be  ^' or."     See  the  next  Act,  tn/ra. 

Iff)  Penal  servitude  for  any  term  not  exceeding^  seren  and  not  less  than  five  jrears,  bjr 
the  20  k  21  Vict.  c.  3,  ante^  vol.  I,  p.  4,  and  the  27  &  28  Vict.  c.  47. 

(A)  27  k  28  Vict.  c.  47,  ante^  vol.  1,  p.  4. 
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clergy  "(h)  By  the  secoiid  eection  it  is  provided,  that  such  offences  committed  in 
any  country  or  place  out  of  Great  Britain,  either  within  or  without  his  Majesty's 
dominions,  may  be  inquired  of,  &c.,  in  any  county  of  Great  Britain,  by  virtue  of  the 
King's  commission  of  oyer  and  terminer  and  gaol  delivery,  or  before  any  court  of 
justiciary  in  Scotland,  &o. 

The  5  Geo.  4,  o.  113,  entitled,  "An  Act  to  amend  and  consolidate  the  laws  re- 
lating to  the  abolition  of  the  slave  trade/'  enacts  by  sec.  10,  "  that  if  any  persons 
shall  wilfully  and  fraudulently  forge  or  counterfeit  any  certificate,  certificate  of  valua- 
tion, sentence  or  decree  of  condemnation  or  restitution,  copy  of  sentence  or  decree  of 
condemnation  or  restitution,  or  any  receipt  (such  receipts  being  required  by  this 
Act),  or  any  part  of  such  certificate,  certificate  of  valuation,  sentence  or  decree  of 
condemnation  or  restitution,  copy  of  sentence  or  decree  of  condemnation  or  restitu- 
tion, or  receipt  as  aforesaid ;  or  shall  knowingly  and  wilfully  utter  or  publish  the 
same,  knowing  it  to  be  forged  or  counterfeited,  with  intent  to  defraud  his  Majesty,  his 
heirs  or  successors,  or  any  other  person  or  persons  whatsoever,  or  any  body  politic  or 
corporate :  then  and  in  every  such  case  the  person  or  persons  so  offending,  and  their 
procurers,  .counsellors,  aiders,  and  abettors,  shall  be  and  are  hereby  declared  to  be 
felons,  and  shall  be  transported  beyond  seas  for  a  term  not  exceeding  fourteen  years, 
or  shall  be  confined  and  Kept  to  hard  labor  for  a  term  not  exceeding  five  years,  nor 
less  than  three  years,  at  the  discretion  of  the  court  before  whom  such  offender  or 
offenders  shall  be  tried  and  convicted." (t) 

The  5  &  6  Will.  4,  c.  45,  entitled,  "  An  Act  to  carry  into  further  execution  the 
provisions  of  an  Act  passed  in  the  third  and  fourth  years  of  his  present  Majesty,  for 
compensating  owners  of  slaves  upon  the  abolition  of  slavery,"  by  sec.  12  enacts,  that 
^^  if  '*'any  person  or  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to  r^cqo/s 
be  forged  or  counterfeited,  or  shall  willingly  act  or  assist  in  the  forging  or  '- 
counterfeiting,  any  receipt  or  receipts  for  the  whole  of  or  any  part  or  parts  of  the 
contributions  towards  the  said  sum  of  fifteen  millions,  either  with  or  without  the 
name  or  names  of  any  person  or  persons  being  inserted  therein  as  the  contributor  or 
contributors  thereto,  payer  or  payers  thereof,  or  of  any  part  or  parts  thereof,  or  any 
certificate  or  other  instrument  to  be  issued  by  the  commissioners  for  the  reduction 
of  the  national  debt,  or  shall  alter  any  number,  figure,  or  word  therein,  or  utter  or 
publish  as  true  any  such  false,  forged,  counteriPeited,  or  altered  receipt  or  receipts, 
certificate  or  certificates,  instrument  or  instruments,  with  intent  to  defraud  the  gov- 
ernor and  company  of  the  Bank  of  England,  or  the  commissioners  for  the  reduction 
of  the  national  debt,  or  any  body  politic  or  corporate,  or  any  person  or  persons  what- 
soever, every  such  person  or  persons  so  forging  or  counterfeiting,  or  causing  or  pro- 
curing to  be  forged  or  counterfeited,  or  willingly  acting  or  assisting  in  the  forging  or 
counterfeiting,  or  altering,  uttering,  or  publishing  as  aforesaid,  being  thereof  con- 
victed in  due  form  of  law,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death 
as  a  felon  without  benefit  of  clergy/ '(j>) 

The  6  Geo.  4,  c.  78,  s.  25,  enaets,  "  that  if  any  person  shall  knowingly  or  wilfully 
forge  or  counterfeit,  interline,  erase,  or  alter,  or  procure  to  be  forged  or  counterfeited, 
interlined,  erased,  or  altered,  any  certificate  directed  or  required  to  be  granted  by 
any  order  of  his  Majesty,  his  heirs  or  successors,  in  council,  now  in  force  or  hereafler 
to  be  made,  touching  quarantine,  or  shall  publish  any  such  forged  or  counterfeited, 
interlined,  erased,  or  altered  certificate,  knowing  the  same  to  be  forged  or  counterfeited, 
interlined,  erased,  or  altered,  or  shall  knowingly  and  wilfully  utter  and  publish  any  such 
certificate,  with  intent  to  obtain  the  effect  of  a  true  certificate  to  be  given  thereto,  know- 
ing the  contents  of  such  certificate  to  be  fiftlse,  he  or  she  shall  be  guilty  of  felony.'X^) 

(A)  This  section  not  being  repealed  by  the  1  Will.  4,  c.  66,  and  the  offences  therein  con- 
tained not  being  made  capital  by  that  Act,  such  offences  are  now  punishable  under  the 
24  &  25  Vict.  c.  98,  s.  48,  anlCj  p.  847.  As  to  principals  in  the  second  degree  and  acces- 
sories, see  the  same  Act,  sec.  49,  ante,  p.  848. 

(t)  This  provision  seems  incidentally  repealed  by  the  3  &  4  Will.  4,  c.  73,  which  abolishes 
slavery  in  the  British  colonies. 

(/)  The  present  punishment  for  these  offences  is  regulated  by  the  1  Vict.  c.  84,  ss.  1 
ft  3,  ante,  p.  112,  note  (k) ;  neither  the  5  &  6  Will.  4,  c.  45,  nor  the  1  Vict.  c.  84,  makes 
any  provision  for  the  punishment  of  accessories  after  the  fact;  they  are  therefore  punish- 
able under  the  24  ft  25  Vict.  c.  49,  s.  4,  ante,  vol.  1,  p.  69. 

(k)  As  no  punishment  is  expressly  pointed  out  by  the  Act  either  for  principals  or  acces- 
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By  the  24  &  25  Vict.  e.  98,  s.  33, ''  wbosoever,  with  intent  to  defraud,  shall 
forge  or  alter  any  certificate,  report,  entry,  indorsement,  declaration  of  tmst,  note, 
direction,  authority,  instrument  or  writing  made  or  purporting  or  appearing  to  he 
made  by  the  accountant-general,  or  any  other  officer  of  the  Court  of  Chancery  in 
England  or  Ireland,  or  hy  any  judge  or  ojfflcer  of  the  Landed  EstattM  Court  tn  Ire- 
land, or  hy  any  officer  of  any  Court  in  England  or  Ireland^  or  by  any  cashier  or 
other  officer  or  clerk  of  the  governor  and  company  of  the  Bank  of  England  or  Ire- 
land, or  the  name,  handwriting,  or  signature  of  any  such  accountant-general,  judge, 
cashier,  officer,  or  clerk  as  aforesaid,  or  shall  offer,  utter,  dispose  of,  or  put  off  any 
♦Q'^Tl  ®^^^  certificate,  report,  entry,  ^indorsement,  declaration  of  trusl,  note,  direc- 
J  tion,  authority,  instrument,  or  writing,  knowing  the  same  to  be  forged  or 
altered,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  five(M)  years— or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 

oonfinement."(0 

In  a  case  upon  the  12  Geo.  1,  c.  32,  the  prisoner  was  indicted  for  forging  a 

writing,  purporting  to  be  an  qffice^opy  of  a  report  of  the  accomptant-general  of 

money  being  paid  into  the  bank  pursuant  to  an  order  of  Chancery,  and  also  an 

office-ropy  of  a  certificate  of  one  of  the  cashiers  of  the  bank,  of  the  payment  of  the 

money  into  the  bank.     The  second  count  was  for  publishing  the  same,  knowing 

them  to  be  forged,  with  intent  to  defraud,  &c.     And  the  third  and  fourth  couots 

were,  the  one  for  forging,  the  other  for  publishing  a  writing  in  form  of  a  writing 

purporting  to  be  an  off'tce-copy  of  the  certificate  of  the  accomptant-general,  and  an 

office-copy  of  the  receipt  of  the  cashier  of  the  hank.     The  certificate  and  receipt 

were  set  out  verbatim  in  all  the  counts,  and  the  offence  was  laid  to  be  done  with 

intent  to  defraud  William    Hunt.     Upon  the  trial  a  special  verdict  was  found, 

which  was  afterwards  argued  before  Lord  Mansfield  and  nine  of  the  other  judges. 

After  the  argument,  Lord  Mansfield  observed,  that  the  verdict  left  but  one  question 

to  consider,  namely,  whether  the  offence  was  within  the  12  Geo.  1,  c.  32,  s.  9,  and 

in  a  subsequent  term,  eleven  of  the  judges  were  of  opinion  that  the  indictment  and 

special  vf*rdict  were  sfiifflicient,  and  needed  no  amendment ;  and  that  the  case  was 

within  the  8tatute.(m) 

The  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  ss.  101,  164,  220,  320,  and 
496,  makes  the  forgery  and  uttering  of  many  documents  therein  mentioned  either  a 
felony  or  misdemeanor.  By  sec.  176,  "  every  person  who  makes,  assists  in  making, 
or  procures  to  be  made  any  false  certificate  or  report  of  the  service,  qualifications, 
conduct,  or  character  of  any  seaman,  knowing  the  same  to  be  false,  or  who  forges, 
assists  in  forging,  or  procures  to  be  forged,  or  fraudulently  alters,  assists  in  fraudu- 
lently altering,  or  procures  to  be  fraudulently  altered,  aqy  aueh  certificate  or  repoit, 
or  who  fraudulently  makes  uee  of  any  certificate  or  report,  or  of  any  eopy  of  any 
certificate  or  report  which  is  forged  or  altered  or  does  not  belong  to  bira,  shall  for 
each  such  offence  be  deemed  guilty  of  a  misdemeanor." 

On  an  indictment  on  the  preceding  section  it  appeared  that  A.  Groddard,  a 

seaman,  had  served  on  board  a  British  ship,  and  had  been  duly  discharged  in  the 

presence  of  a  shipping-master  duly  app^nnted  under  the  said  Act,  and  the  master  of 

^Q2R1  ^^  ^^^P    ^  ''Viigned,  before  the  said  shipping-master,  in  the  proper  form,  a 

-'  report  of  the  oharaoter  of  Goddard,  in  which,  opposite  to  the  space  for 

sories,  the  principals  are  punishable  under  the  Y  Ic  8  Geo.  4,  c.  28,  ss.  8  i^  9,  and  the  1 
Vict.  c.  90,  8.  5,  ante^  vol.  1,  p.  3,  and  the  accessories  under  the  24  k  25  Vict.  c.  94,  aa^, 
vol.  1,  p.  67,  et  teq. 

(kk)  27  t  28  Vict.  c.  47. 

(/)  This  clause  is  framed  from  the  12  Geo.  1,  c.  32,  s.  9,  and  23  k  24  Geo.  3,  c.  23,  s. 
22  (I.),  and  is  extended  to  the  certificates,  &c.,  of  any  jadge  or  officer  of  the  Landed 
Estates  Court  in  Treland,  and  of  any  officer  of  any  court  in  England  or  Ireland. 

As  to  hard  labor,  ftc,  see  anie^  p.  849. 

(fa)  Gibson's  case,  1  Leach  61 ;  2  East  P.  C.  c.  19,  s.  22,  p.  899,  in  which  last  authority 
the  special  verdict  is  fully  stated,  and  the  arguments  of  counsel  given  at  considerable 
length,  for  the  reason  that  the  particular  grounds  on  which  the  case  was  decided  are  not 
declared  in  the  note.    The  prisoner  was  executed,  1  Leach  63. . 
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"  character  for  ability  in  whatever  capacity/'  was  put  the  letter  M,  which  signified 
that  it  was  middling.  Goddard  went  to  the  prisoner  who  for  half  a  crown  made 
and  delivered  to  Goddard  a  fresh  one,  being  a  facsimile  of  the  genuine  one,  except 
that  G,  which  signified  good,  was  substituted  for  the  letter  M,  m  the  place  before 
mentioned  \  and,  on  a  case  reserved,  it  was  held  that  the  prisoner  was  guilty  of  a 
misdemeaDor  within  the  section.(n) 

By  the  24  &  25  Vict.  c.  98,  s.  35,  '^  whosoever  shall  forge  or  fraudulently  alter 
any  license  of  or  certificate  for  marriage,  or  shall  offer ^  utter,  dispose  o/,  or  jput  off 
any  such  license  or  certificate^  knowing  the  same  to  be  forged  or  fraudulently  altered, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  oourt,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  five(nn)  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment.'\o) 

Sec.  36.  '^  Whosoever  shall  unlaiD/ulfy  destroy,  deface,  or  injure,  or  cause  or 
permit  to  be  destroyed,  defaced,  or  injured,  any  register  of  births,  baptisms, 
marriages,  deaths,  or  burials  which  now  is  or  hereafter  shall  be  by  law  authorized 
or  required  to  be  kept  in  England  or  Ireland,  or  any  part  of  any  such  register,  or 
any  certified  copy  of  any  such  register,  or  any  part  thereof,  or  shall  forge  or  fraudvr 
lefixtJy  alter  in  any  such  register  any  entry  relating  to  any  birth,  baptism,  marriage, 
death,  or  burial,  or  any  part  of  any  such  register,  or  any  certified  copy  of  such 
register,  or  of  any  part  thereof,  or  shall  knowingly  and  mdawfvitty  insert  or  cause  or 
permit  to  be  inserted  in  any  such  register,  or  in  any  certified  copy  thereof,  any  false 
entry  of  any  matter  relating  to  any  birth,  baptism,  marriage,  death,  or  burial,  or 
shall  knowingly  and  unlawfully  give  any  false  certificate  relating  to  aoy  birth, 
baptism,  marriage,  death,  or  burial,  or  shall  certify  any  writing  to  be  a  copy  or 
extract  from  any  such  register,  knowing  such  writing^  or  the  part  of  such  register 
whereof  such  copy  or  extract  shall  be  so  given,  to  be  false  in  any  material  particular, 
or  shall  forge  or  counterfeit  the  seal  of  or  belonging  to  any  register  office  or  burial 
board,  or  shall  offer,  utter,  dispose  of,  or  put  ofi'  any  such  roister,  entry,  certified 
copy,  certificate,  or  seal,  knowing  the  same  to  be  false,  foiged,  or  altered,  or  shall 
ofi'er,  utter,  dispose  of,  or  put  ofi'  any  copy  of  any  entry  in  any  such  roister,  know- 
ing such  entry  to  be  false,  forged,  or  altered,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  five(nn)  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement.* '(j>) 

*Sec.  37.  "  Whosoever  shall  knowingly  and  wilfully  insert  or  cause  or  r+qoq 
permit  to  be  inserted  in  any  copy  of  any  register  directed  or  required  by  *- 


(n)  Reg.  ».  Wilson,  D.  k  B.  558.  (nn)  27  k  28  Vict.  c.  47. 

(o)  This  clause  is  uken  from  the  1  Will.  4,  c.  66,  s.  20,  and  extended  to  Ireland. 

It  is  also  extended  to  certificates  for  marriage. 

As  to  hard  labor,  &c.,  see  auto,  p.  849. 

(p)  This  clause  is  framed  on  the  1  Will.  4,  c.  66,  s  20 ;  6  Jc  7  Will.  4,  c.  86,  s.  43,  re 
lating  to  the  registering  of  births,  deaths,  and  marriages  in  England ;  7  ^  8  Vict.  c.  81,  s. 
75,  relating  to  the  same  purposes  in  Ireland;  and  20  k  21  Vict.  c.  81,  s.  15,  relating  to 
burial  boards. 

The  three  former  statutes,  contain  a  proriso  that  no  person  therein  mentioned  shall  be 
liable  to  punishment  for  correcting  accidental  errors  in  the  manner  therein  specified )  but 
in  the  present  clause  the  word  **  unlawfully"  is  substituted  for  ''wilfully"  in  order  that 
CAses  falling  within  the  proviso  should  be  excluded  from  this  clause  by  the  terms  used  in 
it.  The  proviso  in  each  Act  is  left  unrepealed,  and  the  Repeal  Bill  has  a  clause  specially 
framed  to  preserve  the  proviso  in  each  Act.  This  was  the  only  course  that  could  be  taken 
in  these  Acts ;  for  the  clauses  in  question  are  altogether  improperly  framed,  and  proper 
clauses  would  not  come  within  the  scope  of  these  Acts.  Instead  of  being  a  proviso  there 
ought  to  be  a  substantive  enactment  providing  in  what  manner,  by  whom,  before  what 
witnesses,  and  within  what  period  any  erroneous  entry  in  a  register  may  be  amended,  and 
it  should  seem  that  it  ought  to  be  made  compulsory  to  make  such  amendments  upon  such 
proof  being  adduced  as  might  be  pointed  out  in  ihe  clause.  There  is  a  much  better  clause 
in  the  Scotch  Registration  Act,  17  &  18  Vict.  c.  80,  s.  63,  by  which  the  amendment  is  to 
be  made  by  the  sheriff  after  hearing  the  parties  there  specified.  As  to  hard  labor,  Ac, 
see  ante^  p.  849. 
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law  to  be  transmitted  to  any  registrar  or  other  officer  any  falae  entry  of  any  matter 
relating  to  any  iM^iam,  marriage,  or  burial,  or  shall  forge  or  alter,  or  shall  ojftr^ 
utter,  digpote  of^  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  copy  of 
any  register  so  directed  or  required  to  be  transmitted  as  aforesaid,  or  shall  know- 
ingly and  wilfully  sign  or  yerity  any  copy  of  any  register  so  directed  or  required  to 
be  transmitted  aforesaid,  which  copy  shall  be  false  in  any  part  thereof,  knowing  the 
same  to  be  false,  or  ^laU  unlaw/nliy  d^eUroy,  deface^  or  injure,  or  shaU  firr  any  Jramd- 
tdeiU  purpose  take  from  its  place  of  deposit  ^  or  conceal  any  suck  ropy  of  any  register, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitade  for  life,  or  for  any  term  not  less  than 
five(^)  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  conlinement.''(^) 

By  the  6  &  7  Will.  4,  c.  86,  s.  41,  ^'erery  person  who  shall  wilfully  make  or 
cause  to  be  made,  for  the  purpose  of  being  inserted  in  any  roister  of  birth,  death, 
or  marriage,  any  false  statement  touching  any  of  the  particulars  herein  required  to 
be  known  and  registered,  shall  be  subject  to  the  same  pains  and  penalties  as  if  he 

were  guilty  of  peijury-'X**) 

The  prisoner  was  indicted  under  the  preceding  clause  for  making  false  statements 
of  the  particulars  required  by  the  Act  for  the  registration  of  a  marriage.  The  first 
count  alleged  that  W.  F.  Hamilton  was  a  clergyman,  &c.,  and  that  *'  before  the  com- 
mitting of  the  o£Pence  in  this  count  mentioned*'  he  had  solemniied  a  marriage 
between  the  prisoner  and  Esther  Field,  and  ^^  after  the  solemnization  of  the  said 
marriage"  the  said  W.  F.  Hamilton  was  about  to  register  the  particulars  relaUng  to 
^Q^Ol  ^^^  ^^^  marriage,  and  *that  the  prisoner  wilfully,  Ac.,  made  to  the  said  W. 
^  F.  Hamilton,  '^  for  the  purpose  of  being  inserted  in  the  roister  of  marriages" 
certain  fake  statements,  which  were  described.  The  prisoner  stated  to  £.  Speller, 
the  parish  clerk  of  the  Trinity  district  Church,  Marylebone,  that  he  was  residing 
at  No.  31  Wimpole-street,  in  the  said  parish,  and  that  Esther  Field  was  of  full  age. 
This  statement  was  first  made  to  Speller  for  the  purpose  of  procuring  the  publica- 
tion of  the  banns  between  himself  and  Esther  Field,  and  was  inserted  in  the  banns 
book;  and  from  the  banns  book  by  Speller,  before  the  solemnisation  of  the 
marriage,  cofHed  into  the  register  book  of  marriages,  the  prisoner  at  the  time  reit- 
erating his  prcTious  statements ;  there  was  evidence  to  show  that  these  statements 
were  untrue.  There  was  no  evidence  that  the  register  book  had  been  provided  by 
the  registrar-general.  The  prisoner  and  Esther  Field  were  married  by  the  Rev.  F. 
Hamilton  at  the  above  church,  and  afier  the  marriage  Mr.  Hamilton  asked  the  pri- 
soner whether  the  particulars  entered  previous  to  the  marriage  by  Speller  were 
correct,  and  an  affirmative  answer  was  given  by  the  prisoner;  after  which  ihepirties 
and  Mfitnesses  signed  the  register.  It  was  objected — 1^  that  it  ought  to  have  been 
proved  that  the  register  book  had  been  furnished  by  the  registrar-general ;  2,  that 
the  prisoner  could  not  be  convicted  under  the  first  two  counts,  as  th^  alleged  the 
false  statemente  to  have  been  made  to  the  officiating  clergyman  after  tne  solemniza- 
tion of  the  marriage  for  the  purpose  of  their  being  inserted  in  the  register,  whereas 
the  insertion  had  been  made  before  the  marriage.  But,  on  a  case  reserved  on  these 
objections,  all  the  judges  present  agreed  that  the  first  count  was  proved.(s) 

An  indictment  on  the  same  section  alleged  that  the  defendant  made  false  state- 
ments of  the  particulars  required  to  be  registered  in  this — that  he  was  a  widower, 
and  the  lady  he  married  a  widow.  The  defendant,  being  a  widower,  had,  at  the 
parish  church  of  Paddington.  married  Mrs.  M.  A.  V.  Yaughan,  she  being  then  a 
widow,  and  a  few  months  afterwards  he  had  again  married  the  same  lady 'at  St. 

ipp)  27  k  28  Vict.  c.  47. 

(q)  This  clause  is  taken  from  the  1  Wilt.  4,  c.  66,  s.  22,  and  extended  to  Ireland. 

la  BowtvUi  cate^  1  Den.  C.  G  22,  the  prisoner  bad  obtained  access  to  the  registries  of 
the  dioceses  of  Worcester  and  Gloacest«r,  and  had  taken  awaj  copies  of  registers  there 
deposited,  and  bj  some  means  or  other  obliterated  the  entries  on  them,  and  written  on 
them  in  their  stead  entries,  which,  if  genuine,  would  hare  proved  part  of  the  pedigree  of 
.  a  claimant  to  the  property  of  Mr.  Wood,  the  banker  of  Qloncester.  Tbe  words  in  italics 
were  introdnced  in  order  to  embrace  all  such  casei.    As  to  hard  labor,  &c.,  see  anUy  p.  949. 

(r)  This  clanse  is  placed  here  aa  intimately  connected  with  eaaaia^  fiJaa  eatriea  to  be 
actually  made  in  registers.     For  the  punishment,  see  rol.  3,  p.  107. 

(«)  Reg.  V.  Brown,  1  Den.  C.  G.  291 ;  2  G.  A  K.  504  (61  E.  G.  L.  B.). 
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George's,  Hanover-flqaare,  be  then  stating,  for  the  purpose  of  the  registration  of 
that  marriage,  that  he  was  a  widower  and  the  lady  a  widow,  which  was  alleged  to  be 
false,  as  he  had  married  the  same  lady  previously  at  Paddington.  Lord  Campbell, 
G.  J.,  told  the  jury  that  ^^  in  order  that  you  should  convict  the  defendant  on  this 
indictment,  you  ought  to  be  satisfied  that  he  made  the  statement  not  only  untruly, 
but  wilfully  and  intentionally;  for  if  you  should  think  that  he  did  it  mistakenly,  I 
am  of  opinion  that  he  is  not  within  the  statute.  It  not  unfrequently  happens  that 
when  persons  have  been  married  by  a  marriage  perfectly  legal  and  perfectly  valid, 
that,  for  greater  safety,  they  are  remarried;  and  this  often  occurs,  because  a 
marriage  in  England  is  easier  of  proof  than  a  marriage  in  Scotland,  although  both 
are  equally  valid."  (<) 

*The  prisoner  was  indicted  for  feloniously  causing  to  be  restored  in  the  rtoqi 
register  of 'deaths  of  the  borough  of  W.  a  false  entry  of  the  death  of  J.  ^ 
Hodson.  The  prisoner  would  have  been  entitled  to  £50  on  the  death  of  J.  Hodson 
if  he  died  under  the  age  of  twenty-one ;  and  in  order  to  obtain  the  money,  and  per- 
suade the  trustee  of  the  property  that  J.  Hodson  was  dead,  when  in  fact  he  was 
not,  she  went  and  desired  the  registrar  at  W.  to  register  the  death  of  J.  Hodson, 
who,  she  said,  had  died  in  her  presence,  and  she  gave  him  the  particulars,  which 
he  entered  in  the  register  from  her  dictation,  and  she  signed  the  register  with  her 
mark.  The  trustee  paid  her  the  £50  on  the  certificate  of  the  register  which  was 
shown  him,  and  had  to  pay  the  amount  again  to  J.  Hodson,  who  was  alive.  Cress- 
well,  J.,  held  that  it  was  a  felony  within  the  6  &  7  Will.  4,  c.  86,  s.  43,  to  procure 
a  false  entry  in  a  register  in  the  manner  which  had  been  proved  here.(i<) 

So  where  the  prisoner  was  indicted  for  having  feloniously  caused  a  false  entry  of 
a  birth  to  be  made  in  the  register  of  the  births  of  St.  Clement  Danes,  the  prisoner 
went  to  Mr.  Jones,  the  registrar  of  births  for  St.  Clement's  parish,  and  asked  him 
to  register  the  birth  of  a  child,  which  she  said  was  her  own,  and  she  stated  that 
she  was  the  wife  of  W.  Daley,  of  No.  77,  Ship-yard,  and  that  the  child  was  bom 
on  the  1st  of  November,  1849.  Mr.  Jones  cautioned  her  as  to  the  necessity  of 
making  a  true  statement  in  the  matter,  and,  as  she  persisted  in  the  truth  of  her 
statement,  he  made  the  entry  according  to  it,  and  she  signed  the  entry  as  the  per- 
son giving  the  information ;  the  entry  was  fake  in  every  particular ;  and  it  was  held 
that  the  prisoner  waa  guilty  of  felony  within  the  6  &  7  Will.  4,  c.  86,  s.  43,  which 
made  it  a  felony  to  *^ cause  to  be  inserted  in  any  register  book"  "any  fiilse  entry  of 
any  birth ;"  and  that  she  was  not  merely  guilty  of  the  misdemeanor  under  sec.  41 
of  the  same  Act,  of  wilfully  making  a  false  statement  for  the  purpose  of  its  being 
inserted  in  any  register  of  birth,  (v) 

(t)  "Reg.  V,  Lord  Dunboyne,  3  G.  &  K.  1.  Lord  Campbell  referred  to  Lord  Eldon's  second 
marriage  at  Newcastle,  where  Lady  Bldon  was  described  by  her  maiden  name,  and  added, 
(*  Lord  Eldon  therefore  did  exactly  the  same  in  substance  as  that  which  is  charged  as  a 
crime  in  the  present  case ;  indeed,  if  in  the  register  of  St.  George's,  Hanover-square,  Lord 
Dunboyne  had  described  the  lady  as  Lady  Dunboyne,  which  is  what  I  suppose  the  prose- 
cutor suggests  he  ought  to  have  done,  he  would  have  appeared  on  the  face  of  the  register 
to  have  gone  to  that  church  to  marry  his  own  wife  ;  and  I  confess  that  it  appears  to  me 
that  that  would  have  been  extremely  absurd.''  In  Reg.  v.  Hotine,  9  Cox  G.  G.  146,  which 
was  an  indictment  for  malting  false  statements  to  the  registrar  as  to  the  name  of  the 
mother  of  a  child,  several  points  were  raised,  but  not  decided ;  as  the  jury  acquitted  the 
prisoner.  He  had  first  married  M.  A.  Saunders,  who  left  him,  and  he  had  afterwards 
married  Sophia  Robins,  by  whom  he  had  had  a  son,  whose  birth  he  had  registered,  and 
under  the  heading  '*Name  and  maiden  surname  of  the  mother,''  he  had  caused  to  be 
entered  **  Sophia  Hotine,  formerly  Robins,"  and  it  was  alleged  that  the  entry  was  false,  as 
he  knew  his  first  wifb  was  alive  at  the  time  be  made  it.  It  was  objected  that  the  Act  did 
not  require  a  man  to  state  whether  or  not  he  was  married  to  the  mother  of  the  child.  A 
name  tnight  be  gained  by  reputation,  and  the  Act  might  apply  to  a  woman's  name  gained 
by  reputation.  It  was  not  confined  to  legitimate  children.  For  the  crown  it  was  con* 
tended  that  the  word  *'  name  and  maiden  surname  of  the  mother  "  must  mean  surname 
before  being  changed  by  marriage ;  but  no  opinion  was  expressed  on  the  point.  Another 
point  taken  in  this  and  the  preceding  ease  was  that  the  prosecution  must  be  commenced 
within  three  year» after  the  offence  committed;  in  the  preceding  case  Lord  Gampbell  let 
the  case  proceed,  and  in  this  case  the  point  would  hate  been  reserved  together  with  the 
other. 

(tf)  Reg.  V.  Mason,  2  G.  &  K.  622  (61  E.  G.  L.  R.). 

(V)  Reg.  V,  Dewitt,  2  G.  &  K.  905  (61  B.  G.  L.  R.),  Gresswell,  J.,  after  consulting  Alder- 
son,  B. 
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A  count  alleged  that  the  prisoner  feloniously  and  wilfully  did  destroy,  deface,  and 
injure  a  certain  register  of  the  baptisniB,  marriages,  and  burials  in  G.  The  prisoner 
called  to  search  the  register,  and  whilst  the  curate  was  looking  into  a  chest  for  ao- 
*Q^91  ^^^^^  book,  '*'and  had  his  back  turbed^  the  prisoner  tore  off  the  lower  portion 
^  of  one  of  the  leaves  of  the  register;  the  part  of  the  leaf  was  torn  off  and 
entirely  separated  from  the  residue.  [The  part  torn  off  contained  five  entire  entries, 
and  the  whole  of  the  entry  of  a  marriage  except  '^  October  4th,  1741,"  and  the  pri- 
soner had  obtained  access  to  the  registry  of  the  Bishop  of  Worcester,  and  alteted 
the  transcript  there  deposited  by  substituting  a  fictitious  marriage  on  the  said  4th  of 
October  for  the  real  entry,  and  the  object  of  the  prisoner  was  that  this  transcript 
should  become  good  secondary  evidence  of  the  fictitious  marriage  on  the  destnio- 
tion  of  the  register.] (lo)  The  curate  immediately  detected  the  prison^..  The  de- 
fence was  that  it  was  torn  by  accident ;  but  the  jury  found  that  it  was  done  wil- 
fully. It  was  objected — Ist,  that  this  was  neither  a  destroying,  defacing,  or  injuring 
within  the  meaning  of  the  Act,  aa  the  register  when  produced  had  the  torn  piece 
pasted  to  the  residue  of  the  leaf,  and  was  as  legible  aa  before ;  but  Tindal,  0.  J., 
thought  that  at  the  time  it  was  actually  torn  off  and  separated  the  renter  was  de- 
faced, or  at  all  events  injured,  within  the  meaning  of  the  statute.  2d,  that  the 
indictment  was  bad,  as  it  stated  three  distinct  offences — the  destroying,  defacing, 
and  injuring  the  register;  but  Tindal,  C.  J.,  thought  that,  the  language  of  the 
statute  having  been  followed,  it  was  no  objection  that  the  offences  were  charged 
cumulatively,  though  one  only  was  proved.(x)  Lastly,  that  the  indictment  ought 
to  have  charged  that  the  offence  was  committed  scienter;  but  Tindal,  G.  J.,  thought 
that  was  implied  from  the  nature  of  the  offence  charged.  And,  on  a  case  reserved, 
it  was  held  that  all  that  had  been  done  was  perfectly  right  on  all  the  points.f  ^) 

We  have  seen  that  if  a  man  enve  a  forged  certificate  of  a  marriage  to  the  pre- 
tended wife  in  order  that  she  might  show  it  to  her  father,,  the  man  was  not  guilty 
of  an  uttering  within  the  1  Will.  4,  c.  66,  s.  20.(2) 

The  6  &  7  Will.  4,  c.  85,  entitled,  "An  Act  for  marriages  in  England,"  by  sec. 
38,  enacts,  that  "  eveiy  person  who  shall  knowingly  and  wilfully  make  any  fake 
declaration  or  sign  any  false  notice  or  certificate  required  by  this  Act,  for  the  pm^ 
pose  of  procuring  any  marriage,  and  every  person  who  fihall  forbid  the  issue  of  any 
superintendent  registrar's  certificate  bv  falsely  representing  himself  or  herself  to  be 
a  person  whose  consent  to  such  marriage  is  required  by  law,  knowing  such  repre- 
sentation to  be  false,  shall  suffer  the  penalties  of  perjury."(a) 

The  3  &  4  Vict.  c.  92,  entitled,  '^  An  Act  for  enabling  courts  of  justice  to  admit 
non-parochial  registers  as  evidence  of  births,  or  baptisms,  deaths,  or  buriak,  and 
marriages,"  by  sec.  8  enacts,  that  "  every  person  who  shall  wilfiilly  destroy  or  in- 
jure, or  cause  to  be  destroyed  or  injured^  any  register  or  record  of  birth  or  bap- 
*9^1  ^^^™*  naming,  or  dedication,  death,  or  burial,  or  marriage,  which  shall  *be 
^  deposited  with  the  registrar-general  by  virtue  of  this  Act,  or  any  part 
thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  falsely  made  or  counter- 
feited, any  part  of  any  such  register  or  record,  or  shall  wilfully  insert  or  cause  to 
be  inserted  in  any  of  such  registexs  or  records  any  false  entry  of  any  birth  or  bap- 
tism, naming,  or  dedication,  death,  or  burial,  or  marriage,  or  shall  wilfully  give  any 
false  certificate,  or  shall  certify  any  writing  to  be  an  extract  frcnn  any  register  or 
record,  knowing  the  same  register  or  record  to  be  ialse  in  any  part  thereof,  or  shall 
forge  or  counterfeit  the  seal  of  the  said  office,  shall  be  guilty  of  felony."(&) 

(tr)  The  statement  between  brackets  is  from  1  G.  &  K.  601  (47  B.  G.  L.  R.),  bat  was  not 
contained  in  the  case  submitted  to  the  judges. 

(x)  Fuller's  case,  2  Leacb  916. 

(y)  l^eg.  V.  Bowen,  1  Deo.  G.  G.  22 ;  1  G.  &  K.  501  (47  R.  G.  L.  R.). 

(z)  Reg.  V.  Hey  wood,  2  G.  &  K.  352  (61  E.  G.  L.  R.). 

(a)  For  this  punishment,  see  Perjury^  post^  yol.  3,  p.  107.  The  3  &  4  Vict.  c.  72,  ft.  4, 
contains  a  similar  provision  against  false  declarations  made  to  procure  a  marriage  oat  of 
a  district;  and  19  &  20  Vict.  c.  119,  ss.  2  &  18,  contains  similar  provisions  to  iht  S  k  1 
Will.  4,  c.  85,  8.  38. 

(6)  As  this  is  a  felony  for  which  the  3  &  4  Yict.  c.  92,  provides  no  express  puaisbment, 
the  principals  are  punishable  under  the  7  &  8  Geo.  4,  c.  28,  ss.  8  A  9,  and  the  I  Vict  c. 
90,  8.  5,  anief  vol.  1,  p.  3,  and  the  accessories  are  punishable  under  the  24  A  25  Vict.  c.  94, 
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.  Tlie  statutes  authoriEiiig  goTernment  to  raise  money  by  way  of  annuities,  usually 
ooDtain  clauses  making  it  a  felony  to  forge,  &c.,  any  register,  certificate,  affidavit, 
&e.,  therein  mentioned,  or  to  personate  any  true  nominee. 

The  10  Geo.  4,  c.  24,  entitled,  **An  Act  to  enable  the  commissioners  for  the 
redaction  of  the  nationaj  debt  to  grant  life  annuities,  and  annuities  for  terms  of 
years,"  by  sec.  41  enacts,  that  "  if  any  person  or  persons  shall  forge,  couoterfoit,  or 
alter,  or  shall  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  shall  know- 
ingly  or  wilfully  act  or  assist  in  the  forging,  counterfeiting,  or  altering,  any  register 
or  registers  of  the  birth,  or  baptism,  or  death,  or  burial,  of  any  person  or  persons  to 
be  appointed  a  nominee  or  nominees  under  the  provisions  of  this  Act,  or  any  copy 
or  certificate  of  any  such  register,  or  the  name  or  names  of  any  witness  or  witnesses 
to  any  such  certificate,  or  any  affidavit  or  affirmation  required  to  be  taken  for  any  of 
the  purposes  of  this  Act,  or  any  certificate  of  any  justice  of  the  peace  or  magistrate, 
or  of  any  officer  acting  under  the  said  commissioners  for  the  reduction  of  the  national 
debt,  of  any  such  affidavit  or  affirmation  having  been  taken  before  him,  or  any  cer- 
tificate of  any  governor  or  person  acting  as  such,  or  minister,  or  consul,  or  chief 
magistrate  of  any  province,  town,  or  place,  or  other  person  authorized  by  this  Act 
to  grant  any  certifieate  of  the  life  or  death  of  any  nominee ;  or  shall  forge,  counter- 
feit, or  alter,  or  shall  catese  or  procure  to  be  forged,  counterfeited,  or  altered,  or  shall 
knowingly  or  wilfully  act  or  assist  in  the  forging,  counterfeiting,  or  altering,  any 
certificate  or  certificates  of  any  officer  of  the  commissioners  for  the  reduction  of  the 
national  debt,  or  of  any  cashier  or  clerk  of  the  Bank  of  England,  or  the  name  or 
names  of  any  person  or  persons  in  or  to  any  transfer  of  any  bank  annuities 
or  long  annuities,  or  in  or  to  any  certificate  or  other  instrument  for  the  pay- 
ment of  money  for  the  purchase  of  any  annuity  under  the  provisions  of  this 
Act,  or  in  or  to  any  transfer  or  acceptance  of  any  such  annuity  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  or  in  or  to  any  receipt  or  discharge 
for  any  such  annuity,  or  in  or  to  any  receipt  or  discharge  for  any  payment  or  pay- 
ments due  or  to  become  due  thereon,  or  in  or  to  any  letter  of  attorney  or  other 
authority  or  instrument  to  authorise,  or  ^purporting  to  authorize,  the  transfer  r*qoi 
or  acceptance  of  any  bank  annuities  or  long  annuities,  or  any  life  annuity,  or  *- 
any  annuity  for  years  of  whatsoever  kind,  under  the  provisions  of  this  Act,  or 
authorizing  or  purporting  to  authorize  the  receipt  of  any  life  annuity,  or  any  annuity . 
for  years  of  whatsoever  kind,  granted  under  this  Act,  or  any  payment  or  payments 
due  or  to  become  due  thereon ;  or  if  any  person  or  persons  shall  wilfully,  falsely, 
and  deceitfully  personate  any  true  and  real  nominee  or  nominees,  or  shall  wilfully 
utter  or  deliver  or  produce  to  any  person  or  persons  acting  under  the  authority  of 
this  Act  any  such  forged  register  or  copy  of  register,  or  any  such  forged  certificate, 
affidavit,  or  affirmation^  knowing  the  same  to  be  forged,  counterfeited,  or  altered, 
with  intent  to  defraud  his  Majesty,  his  heirs  and  successors,  or  with  intent  to  defraud 
any  peison  or  persons  whomsoever,  then  and  in  every  such  case  all  and  every  persons 
and  person  so  offending  and  being  lawfully  convicted  thereof  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer  death."(c) 

The  2  &  3  Will.  4,  c.  59,  entitled,  '^An  Act  to  transfer  the  management  of  certain 
annuities  on  lives  from  the  receipt  of  his  Majesty's  exchequer  to  the  management 
of  the  commissioners  for  the  reduction  of  the  national  debt,*'  &c.,  by  sec.  19,  enacts, 
that  ''  if  any  person  or  persons  shall  forge,  counterfeit,  or  alter,  or  shall  cause  or 
procure  to  be  forged,  counterfeited,  or  altered,  or  shall  knowingly  or  wilfully  act  or 
assist  in  the  forging,  counterfeiting,  or  altering,  any  declaration,  warrant,  order,  or 
other  instrument,  or  any  affidavit  or  affirmation  required  to  be  made  by  this  Act,  or 
by  the  commissioners  for  the  reduction  of  the  national  debt,  under  any  of  the  pro- 

antej  vol.  1,  p.  67,  et  teq.  The  21  ^  22  Vict.  c.  25,  s.  3,  extends  the  3  &  4  Vict.  c.  92, 
8.  8,  Ac,  to  registers  deposited  under  the  21  &  22  Vict.  c.  25,  ia  the  General  Register 
Office. 

(c)  Several  branches  of  the  abore  enactment  appear  to  be  superseded  bj  the  24  k  25 
Yict.  c.  98.  With  respect  to  the  remaining  branches,  the  offences  therein  described  not 
having  been  repealed  by  the  1  Will.  4,  c.  66,  and  that  Act  not  having  made  them  punish- 
able with  death,  persons  convicted  thereof  are  punishable  under  the  24  ft  25  Vict.  c.  98, 
s.  48,  ante,  p.  847.  As  to  the  punishment  of  principals  in  the  second  degree  and  accesso- 
ries, see  the  same  Act,  sec.  49,  antej  p.  848. 
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TisioDfl  of  ihiB  Act,  or  under  any  anthority  giyen  to  them  for  that  purpose;  or  shall 
fbrge,  counterfeit,  or  alter,  or  shall  cause  or  procure  to  be  forged,  counterfeited,  or 
altered,  or  shall  knowingly  or  wilfully  act  or  assist  in  the  forging,  coanterfeitiDg,  of 
altering,  any  certificate  or  order  of  any  officer  of  the- commissioneiB  for  the  redaction 
of  the  national  debt,  or  the  name  or  names  of  any  person  or  persons  in  or  to  aaj 
transfer  of  any  annuity,  or  in  or  to  any  certificate,  ord^,  warrant,  or  oth^  instm- 
meut  for  the  payment  of  money  for  the  purchase  of  any  annuity  under  the  proYisioiifi 
of  this  Act,  or  in  or  to  any  transfer  or  acceptance  of  any  such  annuity  in  the  books 
of  the  commissioners  for  the  redaction  of  the  national  debt>  or  in  or  to  any  peeeipt 
or  discharge  for  any  such  annuity,  or  in  or  to  any  rec^t  or  discharpi;e  &r 
any  payment  or  payments  due  or  to  become  due  thereon,  or  in  or  to  any 
letter  of  attorney  or  other  authority  or  instrument  to  authonae^  or  parportiog 
to  authorize,  the  transfer  or  acceptance  of  any  annuities  or  any  life  annuity  of 
whatsoever  kind,  or  authorising  or  purporting  to  authoriae  the  receipt  of  any  life 
annuity  of  whatsoever  kind  granted  under  any  of  the  said  recited  Acts  or  this  Aet 
or  any  payment  or  payments  due  or  to  become  due  thereon ;  or  if  any  person  or 
^qoK-i  persons  shall  wilfully,  falsely,  and  ^deceitfully  personate  any  true  and  real 
^  nominee  or  nominees,  or  shall  wilfully  utter  or  deliver,  or  produce  to  any 
person  or  persons  acting  under  the  authority  of  this  Act  any  fcHrged  register  or  copy 
of  register  of  any  birth,  baptism,  or  marriage^  or  any  foi^ged  declaration,  affidavit,  or 
affirmation,  knowing  the  same  to  be  forged,  cx>onterfeited,  or  altered,  with  intent  to 
defraud  his  Majesty,  his  heirs  and  successora,  or  with  intent  to  defraud  any  person 
or  persons  whomsoever ;  then  and  in  every  such  case  all  and  every  person  and  persons 
so  offending  being  lawfully  convicted  thereof  shall  be  adju(^d  guilty  of  felony, 
and  suffer  death."(c£) 

The  16  &  17  Victs  c.  45  (Savings'  Bank  Annuities  Act),  s.  31,  providee  for  tke 
forgery,  &c.,  of  registers,  certificates,  and  other  documents  used  or  required  uader 
that  Act. 

By  the  24  &  25  Vict  c.  98,  s.  31,  '<  whosoever  shall  forge  or  fraudulently  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudnleDtlj 
altered,  any  memorial,  affidavit,  affirmation,  entry,  certificate,  indorsement,  doeument, 
or  writing,  made  or  issued  under  the  provisions  of  any  Act  passed  or  hereafter  to  be 
passed  for  or  relating  to  the  registry  of  deeds,  or  shall  forge  or  counterfeit  the  seal 
of  or  belonging  to  any  office  for  the  registry  of  deeds,  or  any  stamp  or  impression 
of  any  such  seal ;  or  shall  forge  any  name,  handwriting  or  signature  purporting  to 
be  the  name,  handwriting,  or  signature  of  any  person  to  any  such  memorial,  affidavit, 
affirmation,  entry,  certificate,  indorsement,  document,  or  writing,  which  shall  be 
required  or  directed  to  be  signed  by  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  memorial  or  other  writing  as  in 
this  section  before  mentioned,  havinu:  thereon  any  such  forged  stamp  or  impresston  of 
any  such  seal,  or  any  such  forged  name,  handwriting,  or  signature,  knowing  the 
same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  fur  any  term  not 
exceeding  fourteen  years,  and  not  less  than  ^Ye(dit)  year8,--or  to  be  imprii^ned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement.'*(e) 

By  the  25  &  26  Vict.  c.  53  (Transfer  of  Land  Act),  &.  105,  "  if  in  any  pro- 
ceeding to  obtain  the  registration  of  any  land,  or  any  land  certificate  or  oertificnte  of 

((f)  The  I  Vict.  c.  84,  repeals  the  punishment  of  death  imposed  bj  this  section,  and  the 
present  punishment  is  provided  by  the  1  Vict.  c.  84,  ss.  14  3,  anU^  p.  912.  Neither  the 
2  &  3  Will.  4,  c.  59,  or  the  1  Vict.  c.  84,  contains  an^  provision  for  the  panishment  of  sc- 
cessories  after  the  fact;  they  are  tberejfore  punishable  under  the  24  h  25  Viet.  c.  94,  s.  4, 
ante,  vol.  1,  p.  69.    See  also  the  1  &  2  Vict.  c.  49,  s.  10. 

(dd)  27  &  28  Vict.  c.  47. 

(«)  This  clause  is  framed  on  the  2  k  3  Anne,  c.  4,  s.  19  ;  6  Anne,  c.  36,  a.  26 ;  and  8  Geo. 
2,  c.  6,  s.  31,  relating  to  Yorki^bire ;  7  Anne,  c.  20,  s.  15,  relating  to  Middlesex ;  and  the 
6  Anne,  c.  2,  s.  17  (I.) ;  8  Anne,  c.  10,  s.  4  (I.) ;  8  Geo.  1,  c.  15,  s.  4  (I.) ;  and  13  A  14  Vict. 
c.  72,  s.  62  (I.),  relating  to  Ireland. 

Th%  clause  is  new  in  Rngland,  except  as  to  Middlesex  and  Yorkshire.  As  to  hard  labor, 
kc,  see  anttj  p.  849. 
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title,  or  otherwise  in  any  trftDSaotion  rdating  to  land  which  is  or  is  proposed  to  be 
put  npon  the  registry,  any  person  acting  either  as  principal  or  agent  shall,  knowingly 
and  with  intent  to  deceive,  make  or  assist  or  join  in  or  be  privy  to  the  making  of 
any  material  false  statement  or  representation,  or  suppress,  conceal,  or  assist  or  join 
in  or  be  privy  to  the  suppressing,  withholding,  or  concealing  from  any  judge,  or  the 
"^registrar,  or  any  person  employed  by  or  assisting  the  registrar,  any  material  r^qof 
document,  fact^  or  matter  of  information,  every  person  so  acting  shall  be  ^ 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  liable  to  be  imprisoned 
for  a  term  not  exceeding  three  years,  and  either  with  or  without  hard  labor,  or  to  be 
fined  such  sum  as  the  court  by  which  he  is  convicted  shall  award ;  the  act  or  thing 
done  or  obtained  by  means  of  such  fraud  or  falsehood  shall  be  null  and  void 
to  all  intents  and  purposes,  except  as  against  a  purchaser  for  valuable  consideration 
without  notice."(/) 

Sec.  138.  "  If  any  person  fraudulently  procures,  assists  in  fraudulently  procuring, 
or  is  privy  to  the  fraudulent  procurement  of  any  order  of  the  Court  of  Chancery  in 
relation  to  registered  land,  or  fraudulently  procures,  assists  in  fraudulently  pro- 
curing, or  is  privy  to  the  fraudulent  procurement  of  the  entry  on  the  register  of 
any  caveat  or  notice  of  a  charge,  or  of  the  erasure  fh)m  the  register  or  alteration  on 
the  roister  of  any  caveat  or  notice  of  a  charge,  such  person  shall  be  deemed  to  be 
guilty  of  a  misdemeanor ;  and  any  order  procured  by  fraud,  and  any  act  consequent 
on  such  order,  and  any  entry,  erasure,  or  alteration  bo  made  by  fraud,  shall  be  void 
as  between  all  parties  or  privies  to  such  fraud." 

Sec.  189.  ''Any  person  convicted  of  a  misdemeanor  under  the  last  preceding 
section  shall  be  liable  to  imprisonment  for  any  term  not  exceeding  three  years,  with 
or  without  hard  labor,  or  to  be  fined  such  sum  as  the  court  by  which  he  is  convicted 
shall  think  just." 

By  the  25  &  26  Vict.  c.  67  (Declaration  of  Title  Act),  s.  44,  «  if  in  the  course  of 
any  proceeding  before  the  court  under  this  Act  any  person  acting  either  as  principal 
or  agent  shall  knowingly  and  with  intent  to  deceive,  make  or  assist  or  join  in  or  be 
privy  to  the  making  of  any  material  false  statement  or  representation,  or  suppress, 
conceal,  or  assist  or  join  in  or  be  privy  to  the  suppressing,  withholding,  or  concealing 
from  the  court  any  material  document,  fact,  or  matter  of  information,  every  person 
so  acting  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
liable  to  be  imprisoned  for  a  term  not  exceeding  three  years,  and  either  with  or 
without  hard  labor,  or  to  be  fined  such  sum  as  the  court  by  which  he  is  convicted 
shall  award :  the  order  or  declaration  of  title  obtained  by  means  of  such  fraud  or 
falsehood  shall  be  null  and  void  for  or  against  all  persons  other  than  a  purchaser  for 
valuable  consideration  without  notice." 

Sec.  45  **  If  in  the  course  of  any  proceeding  before  the  court  under  this  Act 
any  person  shall  fraudulently  forge  or  alter  or  assist  in  forging  or  altering  any  certi- 
ficate or  other  document  relating  to  such  land  or  to  the  title  thereof,  or  shall  fraudu- 
lently ofier,  utter,  dispose  of,  or  put  off*  any  such  certificate  or  other  docu-  r$tno<tT 
ment,  knowing  the  same  to  be  forged  or  altered,  such  person  *9hall  be  guilty  ^ 
of  felony,  and  upon  conviotion  shall  be  liable  at  the  discretion  of  the  court  by  which 
he  is  convicted,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
five(  jf )  years,  or  to  be  imprisoned  for  a  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement.."(^) 

The  54  Geo.  3,  c.  138,  entitled,  '*  An  Act  for  better  enabling  the  commissioners 
of  stamps  to  make  allowances  for  spoiled  stamps  on  policies  of  insurance  in  Qreat 

(/)  Sec.  106.  **  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be  a  misde- 
meanor shall  affect  any  remedy  which  any  person  aggrieved  by  snch  act  may  be  entitled 
to,  either  at  law  or  in  equity,  against  the  person  who  has  committed  such  act." 

Sec.  107.  "Nothing  in  this  Act  contained  shall  entitle  any  person  to  refuse  to  make  a 
complete  discovery  by  answer  to  any  bill  in  eqnity,  or  to  answer  any  qaestion  or  inter- 
rogatory in  any  civil  proceeding  in  any  court  of  law  or  eqnity,  or  in  the  court  of  bank- 
ruptcy ;  but  no  answer  to  any  snch  bilt,  question,  or  Interrogatory  shall  be  admissible  ia 
evidence  against  such  person  in  any  criminal  proceeding." 

(J)  27  A  28  Vict.  c.  47. 

iff)  Sees.  46  k  47  of  this  Act  are  the  same  as  sees.  106  k  107  of  the  25  ft  26  VicC.  e.  53. 
See  the  last  note. 
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Britain,  and  for  preventing  frauds  relating  thereto/'  enaotfl  by  sec.  10,  "  fchat  if  soy 
person  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  eounterfeited, 
or  willingly  aid  or  aasist  in  the  for^cing  or  counterft^iting  of  the  name  or  haedwritiog 
of  any  underwriter  on  any  policy  of  insurance,  to  any  declaratioa  of  any  return  of 
the  premium  on  any  such  policy,  or  any  part  thereof,  or  shall  fraudulently  alter,  or 
cause  or  procure  to  be  altered,  or  aid  and  assist  in  altering  any  suck  declaration, 
after  the  same  shall  have  been  signed  by  any  underwriter,  or  shaU  utter  or  make  use 
of  any  such  declaration,  knowing  the  same  to  have  been  fraudukntiy  altered,  or  the 
name  or  handwriting  of  any  underwriter  to  have  been  forged  or  oounterfeited 
thereon,  for  the  purpose  of  obtainix^  any  such  allowance  as  aforesaid,  and  with 
intent  to  defraud  his  Majesty,  his  heirs,  &c,  every  person  so  offending  shall,  fi>r  the 
first  offence,  forfeit  the  sum  of  five  hundred  pounds,  to  be  paid  to  his  Msjesly,  his 
heirs  or  successors,  and  to  be  recovered  in  the  same  manner  as  other  penaltieB 
imposed  by  any  of  the  laws  now  in  force  relating  to  stamp  duties ;  and  fi>r  the  second 
and  every  other  offence  shall  be  adjudged  guilty  of  felony,  and  shall  be  transported 
£>r  seven  years  to  parts  beyond  the  8eas/'(A)  All  the  powers,  provisiona,  pains,  pen- 
alties, &c.,  of  this  Act  are  extended  by  the  54  Geo.  3,  c.  144,  &  11,  to  the  contracts 
of  vMwnmce^  and  to  the  allowance  of  stamp  duty  in  the  cases  therein  specified. 

The  10  Geo.  4,  c.  50,  entitled  '^  An  Act  to  consolidate  and  amend  the  lawsrdating 
to  the  management,  &c.,  of  his  Mijesty*s  woods,  forests,  parks,  and  chases,  Ac.,''  bj 
sec.  124  enacts,  that  ^'  if  any  person  or  persons  shall  knowingly  and  wilfully  forge  or 
counterfeit,  or  knowingly  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the 
name  or  handwriting. of  the  lord  high  treasurer  or  of  the  commiBsionerB  of  his 
Majesty's  treasury  for  the  time  being,  or  of  any  or  either  of  them,  to  any  power  of 
attorney  for  the  sale  or  transfer  of  any  stock,  or  the  name  or  handwriting  of  the 
said  commissioners  for  the  time  being  of  his  Majesty's  woods,  forests,  and  Uod 
revenues,(i )  or  of  any  or  either  of  them,  to  any  drafl,  instrument,  or  writing  what- 
soever, for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money  in  the  hands 
*9381  ^'  <^^i^^J  0^  ^^  governor  and  compan  v  of  the  Bank  of  £ngland,  or  of  the 
^  Bank  of  Ireland,  or  of  any  ^private  banker,  on  account  of  the  said  com- 
missioners, or  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  oonnttf- 
feited,  or  knowingly  and  wilfully  act  or  assist  in  tlua  foif^iog  or  counterfeiting,  any 
draft,  instrument,  or  writing  in  form  of  a  drafl,  made  by  the  said  commissioQeis,  or 
any  or  either  of  them,  or  shall  utter  or  publish  any  such,  knowing  the  same  to  be 
forged  or  counterfeited,  with  an  intent  to  defraud  the  said  governor  and  company  of 
the  Bank  of  England,  or  of  the  Bank  of  Ireland,  or  any  private  banker,  or  any 
body  corporate,  or  any  person  or  persons  whomsoever,  every  person  or  persons  so 
offending,  being  thereof  lawfully  convicted,  shall  be  and  is  and  are  h.ereby  declared 
and  adjudged  to  be  guilty  of  felony. "(^') 
.    The  1  &  2  Will.  4,  c.  22,  which  was  passed  to  amend  the  laws  relating  to  hackney- 

(A)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  bj 
the  20  &  21  Vict.  c.  3,  9nH,  vol.  I,  p.  4,  and  the  27  k  28  Vict.  c.  47.  This  Act  is  extended 
to  Ireland  by  the  &  ft  6  Vict.  c.  82,  t.  30. 

This  Act  contains  no  provision  for  the  punishment  of  aomsaories  after  the  fact;  they 
are  therefore  punishable  under  the  24  k  25  Vict.  c.  94,  a.  4,  unit^  voL  1,  p.  69. 

(t)  Now  commissionerB  of  Her  Mtgesty's  woods  and  forests,  land  revtnnes,  works,  and 
buildings,  2  &  3  Will.  4,  c.  1. 

{^j)  Mr.  Lonsdale  (St«  0.  L.  198)  observes,  that  the  10  Geo.  4,  c.  58,  s.  124,  appears  to 
h^  incidentally  repealed,  or  at  all  STents  to  be  superseded  by  the  1  Witt.  4,  c.  6S,  s.  6,  as 
to  the  forgery  of  any  power,  of  attorney ;  and  he  also  observes  that  althoa^^h  the  other 
instruments  above  described  appear  to  be  warrants  or  orders  for  the  payment  of  mosey 
within  the  meaning  of  the  1  Will.  4,  c.  66,  s.  4,  yet  the  forgery  thereof  not  having  been  a 
capital  offence  at  the  time  of  the  passing  of  that  Act,  is  not  now  punishable  under  the  1 
Vict.  c.  84,  ss.  2  ft  3,  but  persons  committi&g  the  same  are  punishable  under  the  7  ft  8 
.Geo.  4,  c.  28,  sp.  8  ft  9,  and  the  1  Vict.  c.  90,  s.  5  {mOt^  vol.  1,  p.  3).  Tlie  10  Geo.  4,  c  60, 
contains  no  provision  for  the  punishment  of  accessories  after  the  fact  to  any  of  the  above 
offences,  nor  of  accessories  before  the  fact  to  the  offences  of  forging  the  handwriting  of 
the  commissioners  of  woods,  forests,  ftc,  and  uttering  the  forg^ed  instruments  above 
mentioned,  nor  for  the  punishment  of  principals  in  the  second  degree  to  the  offence  of 
uttering,  all  such  accessories  are  therefore  punishable  under  the  24  ft  25  Vict.  c.  94, 
9ni%y  vol.  1,  p.  67,  tt  teq.j  and  the  principals  in  the  second  degree  like  the  principals  in  the 
first  degree. 
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carriages,  &c.,  in  the  metropolis,  by  sec.  33,  enacts,  that  ^4f  any  person  applying  for 
or  procuring  or  attempting  to  procure  any  license  under  any  of  the  provisions  of 
this  Act  shall  use  or  employ  any  fiilse  or  fictitious  name  or  place  of  abode,  or  other 
false  or  fictitious  descriptiou  of  any  person  or  supposed  person,  or  shall  wilfullj^  or 
knowingly  insert  or  cause  to  be  inserted  in  any  requisition  for  any  such  license,  or 
in  any  such  license,  any  false  or  fictitious  name  or  place  of  abode,  or  other  false  or 
fictitious  description  of  any  person  or  supposed  person,  or  shall  wilfully  or  knowingly 
insert  or  cause  to  be  inserted  in  any  such  r^uisitiou  or  in  any  such  license  as  afore- 
said, the  name  of  any  porson  as  being  a  proprietor  or  part  proprietor  of  an  j  hackney- 
carriage,  who  shall  not  at  the  time  of  the  application  for  such  license  be  in  fact  a 
proprietor  or  part  proprietor  of  any  such  hackney-carriage ;  the  person  so  ofl^ending 
Bball  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  he  shall  be  liable  to 
be  punished  by  fine  and  imprisonment,  or  by  both,  as  the  court  shall  award ;  such 
imprisonment  to  be  in  the  common  gaol  or  house  of  correction,  and  either  with  or 
without  hard  labor,  as  the  court  shall  think  fit." 

The  2  &  3  Will.  4,  c.  120,  which  consolidates  the  kws  relating  to  stage-carriageB 
and  horses  let  for  hire  in  Great  Britain,  by  sec.  10  enacts,  that  *4f  any  person  ap- 
plying for  or  procuring  or  attempting  to  procure  any  license  under  this  Act  for  or 
in  respect  of  any  stage-carriage,  shall  use  or  employ  any  false  or  fictitious  name  or 
place  of  abode,  or  other  false  or  fictitious  description  of  any  person  or  supposed  per- 
son, or  shall  insert  or  cause  to  be  inserted  in  any  requisition  for  any  such  license,  or 
in  any  such  ^license,  any  false  or  fictitious  name  or  place  of  abode,  or  other  rjtcqqq 
false  or  fictitious  description  of  any  person  or  supposed  person  as  being  the  *- 
proprietor  or  part  proprietor  of  the  stage-carriage  for  or  in  respect  of  which  such 
license  shall  be  applied  for  or  procured,  or  shall  wilfully  or  knowingly  insert  or  cause 
to  be  inserted  in  any  such  requisition,  or  in  any  such  license  as  aforesaid,  the  name 
of  any  person  as  being  a  proprietor  or  part  proprietor  of  sucb  carriage,  who  shall  not 
at  the  tame  of  the  application  for  such  license  be  in  fact  a  proprietor  or  part  proprie- 
tor of  such  carriage ;  the  person  so  ofiending  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  he  shall  be  liable  to  be  punished  by  fine  or  imprisonment,  or 
by  both,  as  the  court  shall  award ;  such  imprison obent  to  be  in  the  common  gaol 
or  house  of  correction,  and  either  with  or  without  hard  labor,  as  the  court  shall 
think  fit ;  and  in  Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable  to 
be  punished  in  like  manner." 

The  6  &  7  Vict.  c.  86, ''  An  Act  for  regulating  hackney-  and  stage-carriages  in 
and  near  London,"  by  sec.  20  enacts,  that  ^'  every  person  who  shall  forge,  counterfeit^ 
or  who  shall  cause  or  procure  to  be  forged  or  counterfeited,  any  license  or  ticket  by 
this  Act  directed  to  be  provided  for  the  driver  of  a  hackney-carriage,  or  for  the 
driver  or  the  conductor  of  a  metropolitan  stage-earriage,  or  for  any  waterman,  and 
also  every  pereon  who  shall  sell  or  exchange,  or  expose  to  sale,  or  utter  any  such 
forged  or  counterfeited  license  or  ticket,  and  also  every  person  who  shall  knowingly 
and  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused)  havQ 
or  be  possessed  of  such  forged  or  counterfeit'cd  license  or  ticket^  knowing  such 
license  or  ticket  to  be  forged  or  counterfeited,  and  also  every  person  knowingly  and 
wilfully  aiding  and  abetting  any  person  in  committing  any  such  offence  as  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and,  being  thereof  convicted,  shall  be  liable  to  be 
punished  by  fine  or  imprisonment,  or  by  both,  such  imprisonment  to  be  in  the  com- 
mon gaol  or  house  of  correction,  and  either  with  or  witaout  hard  lafior,  as  the  court 
shall  think  fit." 

Upon  the  trial  of  ilny  indictment  for  any  offence  in  this  chapter  the  jury  may, 
under  the  14  &  15  Vict.  6.  100,  s.  9,(A;)  convict  the  prisoner  of  an  attempt  to  comr 
mit  the  same,  and  thereupon  he  may  be  punished  in  the  manner  as  if  he  had  been 
convicted  on  au  indictment  for  such  attempt. 

{k)  Ante^  vol.  1,  p.  1. 
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By  the  24  &  25  Vict.  c.  98,  s.  20,  "  whosoever,  with  intent  to  defraud,  shall  forge 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  deed,  or  any  bond  or  writing  obligatory,  or  any  assignmeni  cU  law  or 
in  equity  of  any  such  bond  or  writing  obligatory^  or  shall  forgt  any  nanut^  hand- 
writing^ or  signature  purporting  to  be  die  name,  handwriting^  or  signature  of  a  vnt- 
ness  attesting  the  execution  of  any  deed,  bond,  or  writing  obligatory,  or  shall 
offer,  utter,  dispose  of  or  put  off  any  deed,  bond,  or  writing  obligatory  having 
thereon  any  suck  forged  name,  handwriting,  or  signature,  knowing  Oie  same  to  be 
forged,  shall  be  guilty  of  felony,  and  being  conricted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  five(a)  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  witli 
or  without  hard  labor,  and  with  or  without  solitary  confinement. ''(6) 

Sec.  21.  "Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  will,  testa- 
ment, codicil,  or  testamentary  instrument,  shall  be  guilty  of  felony,  and  being  eoa- 
Ticted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  life  or  for  any  term  not  less  than  five(a)  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  oonfiuement.'*(c) 

Sec.  22.  "  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  t«  be  forged  or  altered,  any  bill  of  exchange,  or  any  accept- 
ance, indorsement,  or  assignment  of  any  bill  of  exchange,  or  any  promissory  note  fbr 
the  payment  of  money,  or  any  indorsement  or  assignment  of  any  such  promissory 
note,  with  intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life 

*Q4n  ^^  ^^^  *°y  ^™^  ^^^  ^^^  ^^**°  five(a)  years,  or  to  be  imprisoned  for  any  term 
-I  not  '^exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  oonSnement.(cc) 

Sec.  23.  "  Whasoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  undertaking,  warrant,  order, 
authority,  or  request  for  the  payment  of  money,  or  for  the  delivery  or  transfer  of  aoj 
goods  or  chattels,  or  of  any  note,  bill,  or  other  security  for  the  payment  of  money, 
or  for  procuring  or  giving  credit,  or  any  indorsement  on  or  assignment  of  any  mdi 
undertaking,  warrant,  order,  authority,  or  request,  or  any  accountable  receipts,  ac- 
quittance, or  receipt  for  money  or  for  goods,  or  for  any  note,  bill  or  other  security 
for  the  ]|ayment  of  money,  or  any  indorsement  on  or  assignment  of  any  such  ac- 
countable receipt,  with  intent,  in  any  of  the  oases  aforesaid,  to  defraud,  shall  be 
guilty  of  felony,  apd  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  five(c?) 

(a)  21  &  28  Vict,  c  47. 

(b)  The  first  part  of  this  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  10,  and  is  similar 
to  the  3  Geo.  2,  e.  4,  s.  1  (I.),  and  17  Geo.  2,  c.  11.  s.  1  (I.). 

The  second  part  of  the  section  is  new,  and  creates  the  following  offences: — 1,  forging 
or  uttering,  knowing  it  to  be  forged,  any  assignment  of  any  bond;  2,  forging  the  name  or 
signature  of  a  witness  attesting  the  execution  of  any  deed  or  bond ;  3,  uttering  anj  deed 
or  bond,  having  on  it  any  such  forged  nameior  signature,  knowing  it  to  be  foi^ged.  As  to 
hard  labor,  &c.,  see  ante,  p.  849. 

(e)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  3.    There  were  similar  prorisions 
in  the  3  Geo.  2,  c.  4,  s.  1  (I.),  and  17  Geo.  2,  c.  11,  8.  1  (I.).    As  to  hard  labor,  kc,  see  ^ 
ante^  p.  849. 

(cc)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  3.  There  were  similar  prorisions 
in  the  3  Geo.  2,  c.  4,  s.  1  (I.),  and  17  Geo.  2,  c.  11,8.  1  (I.).  As  to  hard  labor,  Ac,  see 
ante,  p.  849. 

(J)  27  &  28  Vict.  c.  47. 
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years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitaiy  conOnement.*' (dd) 

Seo.  24.  "  Whosoever,  with  intent  to  defhoid,  shall  draw,  make,  sign,  accept,  or 
indorse  any  bill  of  exchange  or  promissory  note,  or  any  undertaking,  warrant,  order, 
authority,  or  request,  ibr  the  payment  of  money,  or  for  the  delivery  or  transfer  of 
goods  or  chattels,  or  of  any  bill,  note,  or  other  security  for  money,  by  procuration  or 
ctherwise,  for,  in  the  name,  or  on  the  account  of  any  other  person,  without  lawful 
authority  or  excuse,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  bill,  note, 
undertaking,  warrant,  order,  authority,  or  request  so  drawn,  made,  signed,  accepted, 
or  indorsed  by  procuration  or  otherwise,  without  lawflil  authority  or  excuse  as  afore- 
said, knowing  the  same  to  have  been  so  drawn,  made,  signed,  accepted,  or  indorsed 
as  aforesaid,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  five(cf )  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement/'(e) 

*Sec.  25.  ^'  Whenever  any  check  or  draft  on  any  banker  shall  be  crossed  r^QAo 
with  the  name  of  a  banker,  or  with  two  transveree  lines  with  tde  words  ^ 
^  and  company,'  or  any  abbreviation  thereof,  whosoever  shall  obliterate,  add  to,  or 
alter  any  such  crossing,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  check  or  draft 
whereon  any  such  obliteration,  addition,  or  alteration  has  been  made,  knowing  the 
same  to  have  been  made,  with  intent,  in  any  of  the  cases  aforesaid,  to  defraud,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  ^ve(ee) 
years,-— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement."(/) 

Sec.  30.  "  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  court  roll  or  copy  of  any  court 
roll,  relating  to  any  copyhold  or  customary  estate,  with  intent  to  defraud,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at' the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  li^^e  or  for  any  term  not  less  than  ^ye(ee) 
years, — or  to  be  imprisoned  for  anv  term  not  exceediug  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement.''(^) 

(dd)  This  clause  is  taken  from  the  I  Will.  4,  c.  66,  88.  3  k  10.  There  were  somewhat 
similar  clauses  in  the  3  Geo.  2,  c.  4,  s.  1  (I.) ;  17  Geo.  2,  c.  11,  s.  1  (1.) ;  13  &  14  Geo.  3, 
c.  14,  8.  1  (I.) ;  as  Geo.  3,  c.  37,  s.  1  (I.) ;  and  39  Geo.  3,  c.  63,  s.  1  (I.). 

This  clause  is  new  as  far  as  it  relates  to  any  authoritj  or  request  for  the  payment  of 
moner,  or  to  anj  authoritj  for  the  deliver/  or  transfer  of  any  goods,  Ac,  or  to  any  in- 
dorsement on  or  assignment  of  any  such  undertaking,  warrant,  order,  authority,  request, 
or  accountable  receipt  as  is  mentioned  in  the  clause. 

The  words  *<  authority,  or  request  for  the  payment  of  money,"  are  introduced  to  get  rid 
of  the  question  so  commonly  arising  in  cases  of  this  kind,  whether  the  forged  instrument 
were  either  a  warrant  or  order  for  the  payment  of  money.  Requests  for  the  payment  of 
money  were  not  within  these  words*  Reg.  o.  Thorn,  G.  ft  M.  206  (41  E.  G.  L.  R.) ;  2  M.  G. 
G.  310.  Whenever  there  is  any  doubt  as  to  the  legal  character  of  the  instrument,  different 
counts  should  be  inserted,  describing  it  in  each  by  one  only  of  the  terms  warrant,  order, 
authority,  or  request. 

A  forged  indorsement  on  a  warrant  or  order  for  the  payment  of  money  was  not  within 
the  former  enactments:  Rex  v.  Arscott,  6  G.  ft  P.  408  (25  E.  G.  L.  R.).  But  this  clause 
includes  that  and  other  forged  indor-sements. 

The  words  '*for  procuring  or  giving  credit''  were  taken  from  the  39  Geo.  3,  c.  63,  s.  1 
(I.).     As  to  hard  labor,  ftc,  see  an/«,  p.  849. 

(e)  This  clause  is  new,  and  was  framed  in  order  to  make  persons  punishable  who,  with- 
out authority,  make,  accept,  or  indorse  bills  or  notes  "per  procuration,"  which  was  not 
forgery  under  the  former  enactments :  Maddock's  case,  poH^  p.  947 ;  Reg.  v.  White,  I  Den. 
G.  G.  R.  208 ;  2  G.  ft  K.  404  (61  E.  G.  L.  R.).     Ab  to  hard  labor,  ftc,  see  ante^  p.  849. 

(ee)  27  ft  28  Vict.  c.  47. 

(/)  This  clause  is  taken  from  the  21  ft  22  Vict.  c.  79,  s.  3,  and  is  so  framed  as  to  meet 
the  case  of  a  draft  either  issued  with  a  crossing  on  it,  or  crossed  after  it  was  Issued.  As 
to  hard  labor,  ftc,  see  antej  p.  849. 

(ff)  This  clause  is  taken  from  the  1  Will.  4,  c  66,  s.  10,  and  is  new  in  Ireland.  It  has 
been  doubted  whether  there  he  any  case  in  Ireland  to  which  it  can  apply;  but  it  is  under- 
stood that  there  is  one  manor  in  Ireland  in  which  there  are  copyhold  or  customary  estates. 
As  to  hard  labor,  ftc,  see  anUj  p.  849. 
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Sec.  39.  '^  Where  bj  this  or  by  any  other  Act  any  person  is  or  shall  hereafter 
be  made  liable  to  puDishment  for  forging  or  altering,  or  lor  offering,  utfeering,  dis- 
posing of|  or  patting  off,  knowing  the  same  to  be  forged  or  altered,  any  instnuiieot 
or  writing  designated  in  snch  Act  by  any  special  name  or  dcBeriptioD,  and  such  ia- 
strumeat  or  writing,  however  designated,  shall  be  in  law  a  will,  teetament,  codicil, 
or  testamentary  writing,  or  a  deed,  Inmd,  or  writing  MigaJUtry^  or  a  biU  of  ex- 
change, or  a  promissory  note  for  the  payment  of  money,  or  an  indorsemeot  on  or 
assignment  of  a  bill  of  ezohange  or  promisaory  note  for  the  payment  of  money,  or 
an  acceptance  of  a  bill  of  exchange,  or  an  undertaking,  warrant,  order,  aatfWtll^, 
or  request  for  the  payment  of  money,  or  an  indorwement  on  or  atmiffttmati  of  an 
wid^rta/i'tng,  warrant,  order,  authorify,  or  request /or  the  payment  of  man/ty^  within 
the  true  intent  and  meaning  of  this  Act,  in  every  such  ^aae  the  person  forging  or 
altering  such  instrument  or  writing,  or  offering,  uttering,  disposing  of,  or  pnttiog 
off  such  instrument  or  writing,  knowing  the  same  to  be  foiged  or  altered,  nay  be 
indicted  as  an  offender  against  this  Act,  and  punished  aoeordingly."(A) 

It  is  to  be  observed,  that  although  this  Act  does  not  extend  to  Scotland,  yet  it 

*9431  ^PP^^^  ^  ^^  forging  or  uttering  in  England  ^documents  purporting  to  be 

^  made,  or  actually  made  out  of  England,  and  to  the  forging  or  uttering  in 

England  bills  of  exchange,  promissory  notes,  bonds,  &c.,  purporting  to  be  payable 

out  of  England.(t) 

It  was  liolden  to  be  in  the  election  of  the  party  in  the  case  of  forging  deeds  to 
lay  the  indictment  either  at  common  law,  or  upon  the  5  Eliz.  c.  14.(7)  ^^^  ^ 
this  statute  is  repealed  by  the  I  Will.  4,  c.  66,  and  had  been  considered,  some  yetre 
previously,  as  having  nearly  fallen  into  di8use,(^)  it  may  be  deemed  sufficient  merely 
to  refer  in  this  place  to  the  books  in  which  the  cases  upon  the  construction  of  it  are 
to  be  found  collected. (^  In  one  of  the  latest  of  those  cases  it  was  holden  that  the 
statute  did  not  mean  that  there  should  be  a  forged  conveyance  of  the  very  lands; 
but  if  it  were  any  deed  whereby  the  party  might  be  molested,  it  was  sufficient  (m) 
And  a  variance  as  to  the  description  of  the  lands  was  holden  not  to  be  material.(n) 

The  more  modern  statutes  in  relation  to  the  forgery  of  private  papers,  securities, 
and  documents,  were  the  2  Geo.  2,  c.  25  (extended  to  forgeries  with  intent  to  defraud 
any  corporation  by  31  Geo.  2,  c.  22,  s.  78),  the  7  Geo.  2.  c.  22  (extended  in  like 
manner  by  18  Geo.  3,  c.  18),  the  43  Geo.  3,  c.  130  (as  to  the  forging  of  fortigh 
bills  of  exchange,  &c.),  and  the  45  Geo.  3,  c.  89.  But  these  statutes  were  repealed 
by  the  1  Will.  4,  c.  66,  s.  31  It  was  remarked  with  reference  to  these  repealed 
statutes,  that  the  same  general  rules  of  construction  would  apply  equally  to  the  same 
instruments  named  in  the  several  statutes  passed  tn  pari  materid ;  and  all  must 
necessarily  be  governed  by  the  same  principles  of  the  common  law.(o) 

Upon  an  indictment  for  forging  a  will,  the  probate  of  that  will  unrepealed,  is  not 
conclusive  evidence  of  its  validity,  so  as  to  be  a  bar  to  the  prosecution. (j») 

Many  questions  have  arisen  as  to  the  written  instruments  which  may  be  considered 
as  deedn^  bills  of  exchange^  promissory  notes,  indorsements,  dec;  or  as  receipts;  or 
as  warrants  or  orders  for  the  payment  of  monfy  or  delivery  of  goods. 

A  power  of  attorney  was  held  to  be  a  deed  within  the  meaning  of  the  2  Geo.  2, 
c.  25,  s.  1.*     And  in  the  same  case  it  was  decided  that  forging  a  deed  was  within 

(A)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  4,  and  extended  to  Ireland. 

The  words  in  italics  are  iDtroduced  to  make  this  clause  correspond  with  the  other  parts 
of  this  Act. 

(t)  See  sec.  40,  ante,  p.  844. 

Ij)  Obrian's  case,  2  Str.  1144.  Aa,  however,  the  forgery  of  a  will  is  now  made  a  felony 
by  statute,  it  is  always  prosecuted  as  a  felony. 

(k)  2  East  P.  C.  c.  19,  s.  33,  p.  919. 

(/)  3  Inst.  chap.  75,  p.  166,  et  teq. ;  1  Hale  682,  etteq.  ]  1  Hawk.  P.  G.  t.  70,  s.  12,  st*^.', 
Bac.  Abr.  tit.  Forgery  (G.) ;  2  East  P.  G.  c.  19,  s.  33,  p.  919,  et  seq. 

(m)  Grooke's  case,  2  Str.  901 ;  2  East  P.  G.  c.  19,  s.  33,  p.  981 ;  anU,  p.  749. 

(n)  Id.  Ibid.  (o)  3  East  P.  G.  c.  19,  s.  33,  p.  920. 

Ip)  Uex  V.  Buttery,  R.  &  R.  342 ;  ante,  p.  750,  and  see  ante,  p.  749,  as  to  the  cases  which 
have  been  decided  relative  to  Ui#  forgery  of  wills. 

1  Gontra:  Gomm.  o.  Proctor,  1  Ya.  Gases  4. 


CHAP.  XL.]  Securities,  and  Documents.  948 

that  statute,  though  the  directory  provisioDS  of  subsequent  statutes  had  directed  that 
iuBtniments  for  the  purpose  for  which  the  forged  deed  was  intended  should  be  in  a 
particular  form,  or  should  eomply  with  certain  requisites,  and  the  forged  deed  was 
not  in  that  form,  nor  had  been  made  in  compliance  with  those  requisites ;  for  the 
directory  provisions  did  not  make  the  deed  wholly  void  in  consequence  of  its  not 
being  in  the  form  prescribed,  and  not  having  such  requisites. (9^)  In  a*sub-  r*qAA 
sequent  ease  it  was  also  holden  that  a  power  of  attorney  to  transfer  government  ^ 
stock,  signed,  sealed,  and  delivered,,  was  a  deed  within  the  repealed  statute,  2  Geo. 
2,  c.  26.(r) 

It  may  be  observed  that  the  question  whether  uttering  in  England  a  promissory 
note  of  a  Scotch  bank,  or  chartered  Scotch  company,  payable  in  Scotland,  is  made 
felony  by  statute,(9)  appears  to  be  set  at  rest  by  the  24  &  25  Vict.  c.  98,  s.  40.(^) 

Upon  an  indictment  for  forging  or  uttering  a  note  of  the  Royal  Bank  of  Scotland, 
it  is  not  necessary  to  prove  that  any  of  the  charters  gave  the  bank  power  to  draw  or 
issue  notes,  for  that  power  is  sufficiently  recognized  by  the  42  Geo.  3,  c  149,  s.  16, 
and  the  55  Geo.  3,  c.  124,  s.  23.(u) 

It  was  held  that  a  promissory  note  for  the  payment  of  a  guinea  in  cash  or  Bank 
of  England  note  was  not  within  the  2  Geo.  2,  c.  25.  The  first  count  char<^d  the 
prisoner  with  forging,  and  another  count  with  uttering,  knowing  it  to  be  forged,  a 
certain  promissory  note  for  the  payment  of  money,  the  tenor  of  which  was  as  follows, 
vix. : — 

^'Fonte/ract  Bank,  1st  Aprils  1807. 
"  I  promise  to  pay  the  bearer  one  guinea  on  demand  here  iu  cash  or  Bank  of 
England  not«. 

"No.  C.  691. 
"  No.  C*.  591.  ''  For  Perfect,  Seaton,  &  Co. 

"  Entd.  J.  U.  "  John  Seaton." 

"  One  Guinea"— 

with  intent  to  defraud  J.  Garside.  There  were  two  other  similar  counts,  charging 
the  intent  to  be  to  defraud  J.  Seaton  and  J.  Fox  Seaton,  and  R.  Seaton,  the  bankers. 
The  jury  found  the  prisoner  guilty  of  uttering  the  note,  knowing  it  to  be  forged; 
but  the  question  was  reserved  whether  this  was  a  note  for  the  payment  of  money 
within  the  2  Geo.  2,  c.  25,  the  guinea  being  by  the  terms  of  the  note  to  be  paid  in 
cash  or  Bank  of  England  note  at  the  option  of  the  payer;  and  it  is  understood  that 
the  judges  were  of  opinion  that  the  conviction  was  wrong. (i;) 


[q)  Rex  V,  T.  R.  Ljon,  R.  &  R.  255. 
J  Rex  V.  Fauntleroy,  R.  k  M.  C.  C.  R.  52.  And  see  Rex  i>.  Waite,  R.  &  R.  505. 
}  This  qaestion  was  raised  in  D1ck*8  case,  I  Leach  68 ;  2  East  P.  G.  c.  19,  s.  35,  p.  925, 
where  the  prisoner  was  indicted  ftir  uttering  a  forged  Scotch  bank  note,  and  the  judges 
were  divided  in  opinion  whether  sach  a  note  were  within  the  meaning  of  the  2  Geo.  2,  c. 
25,  and  whether  the  uttering  it  in  England  were  felony;  the  2  Geo.  2,  c.  25,  s.  4,  providing 
that  nothing  in  the  Act  contained  should  extend  to  that  part  of  Great  Britain  called  Scot- 
land. And  also  in  M'Kaj's  case,  0.  B.  1803,  MS.  and  R.  &  R.  71,  where  the  prisoner  was 
Indicted  for  uttering  a  promissory  note  of  the  British  linen  company  at  Edinburgh  ;  and 
the  objection  was  taken  that  the  instrument  set  out  in  the  indictment,  purporting  to  be 
an  undertaking  for  the  payment  of  money  by  a  chartered  Scotch  company,  only  entitled 
the  party  to  obtain  payment  in  Scotland,  and  could  not  be  put  in  suit  in  this  country, 
and  was  not  within  the  2  Geo.  2,  c.  25,  in  consequence  of  the  operation  of  the  fourth  sec- 
tion. Dick's  case,  and  the  opinion  of  the  court,  concerning  the  legality  of  contracts,  in 
Robinson  v.  Bland,  2  Bnrr.  1076,  were  referred  to  ;  and  the  point  being  submitted  to  the 
consideration  of  the  twelve  judges,  the  prisoner  was  recommended  for  a  pardon.  But  it 
has  been  held  that  uttering  in  England  a  forged  note  payable  in  Ireland  only,  was  within 
the  Forgery  Acts  prior  to  the  1  Will.  4,  c.  66;  Rex  9.  Kirkwood,  R.  k  M.  C.  G.  R.  311. 

[t)  AntCj  p.  844,  and  see  Reg.  v,  Hannon,  2  Moo.  G.  G.  R.  77 ;  anUy  p.  873. 

u)  Rex  V.  M'Keay,  B.  k  M.  G.  G.  R.  130. 

[v)  Wilcock's  case,  eor.  Le  Blanc,  J.,  Yorkshire  Lent  Ass.  1898,  MS.  And  see  Harrison's 
case,  1  Leach  180;  2  East  P.  G.  c.  19,  s.  36,  p.  926,  pott,  p.  953,  where  an  objection  that 
certain  counts  of  the  indictment  were  not  within  the  2  Geo.  2,  e.  25,  and  31  Geo.  2,  c.  22, 
s.  78,  because  those  statutes  were  confined  to  the  forgery  of  receipts  for  money  or  goodt^ 
whereas  the  courts  in  question  charged  the  forgery  of  a  receipt  for  bank  notet^  which  were 
neither  money  noi  goods,  was  allowed. 
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*9451       *^°  ^^^  following  case  a  point  was  made  whether  the  inatrumeot  in  questicn 

^  oould  be  considered  as  a  bill  of  exchange  within  the  2  (}eo.  2,  c.  25.    The 

prisoner  was  convicted  for  forging  a  certain  bill  of  exchange  in  the  fullowing  fom : 

"  3rd  Rate,  Robert  Gore. 

"  Entered  IZth  day  of  Mav,  1814. 

£    g.   d. 

"  Full  pay  from  13th  day  of  May,  1814,  )  ^^    a     a 

to  the  4th  day  of  August,  1814,  |  iso    *    v 

"Amount  of  deductions  2  17    3 


"Net  Pay  £22    6    9 

"  Gentlemen,  8M  day  of  Augmt^  1814. 

"  Ten  days  afler  sight, 
"Please  to  pay  to  Mrs.  Eliz**.  Coall,  or  order,  the  sum  of  twenty-two  pounds, six 
shillings  and  ninepence,  being  the  net  personal  pay  due  to  me,  as  act'  Lieutenant  of 
his  Majesty's  ship  Zealous,  between  thirteenth  day  of  May,  1814,  and  fourth  day  of 
August,  1814,  for  value  received. 

"  RoBT.  GoRB." 
"  Approved, 

"  T.  Boys,  Captain  of  H.  M.  S.  Zealous. 
"  To  the  Commissioners  of  his  Majesty's  Navy, 

"  London," 

with  intent  to  defraud  Elizabeth  Coall,  widow,  against  the  statute,  &c.  The  second 
count  of  the  indictment  was  for  uttering,  &c..  with  the  like  intention  :  and  the  third 
and  fourth  counts  were  similar,  only  laying  the  intention  to  be  to  defraud  his 
Majesty.  The  counsel  for  the  prosecution  contended  that  the  instrument  was  a  bill 
of  exchange  within  the  2  Geo.  2,  o.  25.  It  was  urged  on  behalf  of  the  pnsoner, 
that  it  appeared  clearly  that  the  instrument  was  intended  to  be  a  bilb  under  the  35 
Geo.  3,  c.  94;  s.  3 ;  that  it  was  not  drawn  to  be  presented  fur  aooeptanoe  or  payment 
by  the  commissioners  of  the  navy  as  a  bill  of  exchange ;  but  in  order  to  procure  an 
assignment  of  it  according  to  the  fifteenth  section  of  that  statute :  that  it  was  not  a 
bill  of  exchange,  because  it  was  not  drawn  on  any  persons  bound  to  accept  or  pay 
it ;  and  that  the  commissioners  of  the  navy  were  removable  at  pleasure,  and  might 
be  changed  between  the  ch*awing  and  presenting  of  the  bill.  On  the  other  hand  it 
was  contended  that  the  intention  with  which  this  instrument  was  made  was  not 
material,  and  that  it  was  not  necessary  to  constitute  a  bill  of  exchange  for  this  pur- 
pose that  the  parties  on  whom  it  was  drawn  should  be  liable  to  aooept,  or  even  be 
existing  persons ;  and  that  it  was  enough  if  the  instrument  purported  to  be  drawn 
on  a  person  or  persons  to  whom  it  might  be  presented.  On  a  case  reserved  on  the 
question  whether  this  instrument  was  properly  described  as  a  bill  of  exchange,  the 
^Qif^l  J^^^  "^f^TQ  of  opinion  that  the  conviction  was  right ;  that  the  instrument  *was 
^  in  form  a  bill  of  exchange,  and  that  the  35  Geo.  3,  c.  94,  did  not  prevent  its 
being  so  considered. (u?) 

One  of  the  questions  raised  in  a  case  which  occurred  about  the  same  time  appears 
to  have  been,  whether  a  fiilse  assertion  in  an  indorsement  that  the  indorser  has  a 
procuration,  without  any  other  circumstance  of  falsehood  or  misrepresentation,  would 
make  such  an  indorsement  a  forgeiy  within  the  statute.  The  indictment  against 
the  prisoner  stated  in  the  first  count  that  he  had  in  his  custody  a  bank  bill  of 
exchange  (the  tenor  of  which  was  set  out)  dated  1st  October,  1814,  for  payment  of 
£36  198.  Qd,  at  seven  days'  sight  to  Messrs.  S.  Brown  &  Co.,  or  order,  accepted  on 
said  Ist  October,  the  date  of  the  bill.  It  also  stated  that  there  were  two  indorse- 
ments upon  the  bill ;  the  first  by  the  said  S.  Bnown  &  Co.  to  J.  Seymour,  or  order, 
and  the  other  by  the  said  J.  Seymour  to  R.  Falcon,  or  order ;  and  charged  that  the 
prisoner,  having  this  bill  so  indorsed  in  his  custody,  forged  another  indorsement 
upon  it  as  follows : — 

"  P.  Pro".  For  Robert  Falcon,  George  Maddocks," 

(tr)  Chisholm's  case,  MS.  and  R.  k  R.  297. 
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with  iotent  to  defraud  the  bank,  against  the  statute,  &c.  The  second  count 
charged  the  prisoner  with  disposing  of  and  patting  away  the  forged  instrument. 
The  prisoner  was  a  clerk  and  servant  to  the  prosecutor,  Mr.  K.  Falcon,  an  attorney, 
having  chambers  in  the  Temple ;  and  he  was  left  in  charge  of  the  chambers  when 
the  prosecutor  went  out  of  towp,  with  instructions  to  receive  any  mon^y,  and  make 
advances  in  the  way  of  business,  and  to  open  any  letters,  and  do  what  was  necessary 
in  case  a  writ  or  anything  of  that  sort  was  wanted ;  but  he  had  no  authority  ^m 
the  prosecutor  to  endorse  any  bill  for  him  by  procuration.  During  the  absence  of 
the  prosecutor,  Mr.  Seymour,  then  the  holder  of  the  bill,  indorsed  it  to  the  prose- 
cutor, and  sent  it  in  a  letter  to  his  chambers.  The  prisoner  opened  the  letter,  and 
a  day  or  two  afterwards  took  the  bill  to  the  bank,  and  received  the  money,  having 
first  made  the  indorsement  charged  by  the  indictment  to  be  forged.  At  the  time 
he  received  the  money  he  wrote  a  receipt  immediately  under  the  forged  indorsement 
in  the  words :  "  Received  for  Robert  Falcon,  4  Elm  Court,  Temple,  5  January, 
1815.  Geo.  Maddocks."  On  the  following  day,  the  6th  January,  the  prisoner 
wrote  to  the  prosecutor  a  sort  of  Journal  of  the  week's  occurrences,  and  therein 
mentioned  the  bill  in  question  ;  but  only  stated  that  he  had  taken  it  for  acceptance, 
though  he  had  in  fact  received  the  money  the  day  before.  On  the  9th  January  the 
prosecutor  returned  to  town,  but  did  not  find  the  prisoner  at  his  chambers,  he  having 
previously  absconded.  In  his  defence,  the  prisoner  said  that  he  received  the  money 
for  his  master's  use,  and  did  not  intend  to  apply  it  otherwise ;  and  he  assigned  as 
the  cause  of  his  absenting  himself  some  unexpected  distress  in  his  circumstances. 
The  case  was  left  by  the  learned  judge  to  the  jury  to  consider,  whether,  under  the 
circumstances  in  evidence,  it  appeared  to  them  that  the  prisoner  meant  only  to 
receive  the  money  for  his  master's  use,  and  acted  under  a  supposition  that,  in  the 
situation  of  trust  in  which  he  was  placed,  he  had  a  right  to  describe  himself  as  acting 
by  procuration;  or  whether  *he  had  made  the  indorsement  and  received  the  r:CQJ7 
money  for  the  purpose  of  defrauding  his  master  or  the  bank.  The  jury  ^ 
were  of  opinion  that  it  was  for  the  purpose  of  fraud,  and  referred  to  the  prisoner's 
letter  of  the  6th  of  January,  wherein  he  only  spoke  of  having  taken  the  bill  for  accept- 
ance, though  he  had  actually  received  the  money  for  it  the  day  before ;  and  they 
accordingly  foiind  him  guilty.  But  as  it  did  not  appear  that  the  prisoner  had 
offered  to  make  use  of  the  indorsement  to  transfer  the  bill  to  any  other  person,  or 
to  enable  himself  to  receive  the  contents  as  holder  or  bearer,  having  on  the  con- 
trary given  the  receipt  in  his  own  name  for  the  use  of  his  master,  whose  place  of 
residence  was  truly  described  in  the  receipt,  a  doubt  arose  whether  the  indorsement 
was  such  an  assignment  of  the  bill  as  is  meant  by  the  word  ^*  indorsement"  in  the 
statute.  And  upon  this  doubt  the  sentence  was  respited,  in  order  to  take  the 
opinion  of  the  judges  whether  the  prisoner  ought  to  have  been  acquitted,  either  on 
the  special  circumstances  of  his  conduct,  or  upon  the  more  general  question,  whether 
a  false  assertion  in  an  indorsement,  that  the  indorser  has  a  procuration,  without  any 
other  circumstances  of  falsehood  or  misrepresentation,  makes  such  an  indorsement  a 
forgery  within  the  statute.  The  case  was  argued  at  great  length  before  the  twelve 
judges,  but  no  opinion  was  ever  delivered,  the  prisoner  dying  in  Newgate  previously 
to  ti^e  subsequent  sessions  at  the  Old  Baiiey.(a)) 

The  prisoner  was  indicted  for  forging  an  indorsement  on  a  bill  of  exchange.  The 
bill  purported  to  be  drawn  by  Mr.  Clarkson  on  W.  Nicholson,  payable  to  his  own 
order,  and  to  be  accepted  by  W.  Nicholson,  and  indorsed  by  M.* Clarkson;  and 
then  ''  per  procuration,  Thomas  Tomlinson,  Emanuel  White."  The  prisoner  went 
to  a  bank  with  the  bill,  and  asked  to  have  it  discounted,  and  said  that  he  came  from 
Mr.  Tomlinson ;  one  of  the  partners  called  in  a  clerk,  who  said  he  knew  the  pri- 
soner, and  that  he  sometimes  came  ftom  Mr.  Tomlinson,  who  was  very  good ;  on 
which  the  bill  was  discounted.  The  prisoner  was  told  that  Mr.  Tomlinson  had  not 
indorsed  the  bill.  He  said  Mr.  Tomlinson  was  from  home,  but  he  could  indorse  it 
for  him.  He  said  if  the  partner  would  prepare  the  bill,  he  would  indorse  it.  The 
partner  wrote  "  per  procuration,  Thomas  Tomlinson."  and  the  prisoner  signed  his 
name.     Patteson,  J.,  doubted  whether  under  these  circumstances  the  prisoner's 

{x)  Haddock's  case,  0.  B.  Oct.  1815,  and  argued  before  the  judges  in  Mich.  T.  181^,  MS. 
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oooduct  amounted  to  foi^gery,  bat  told  the  jarj  that  if  thej  were  of  opinion  that 
he  had  wilfully  iDi8ropre49etited  that  he  oame  from  Mr.  TomUnson,  with  intent  to 
defraud  him  or  the  bankers,  and  had  no  authority  from  Mr.  Tomlinaon,  they  ought 
to  find  him  guilty;  which  they  did;  but,  upon  a  case  reserred  on  the  queation 
whether  the  facts  prored  established  the  offence  of  forgery,  the  jodges  preeent  were 
unanimously  of  o|^ion  that  the  conviction  was  wrong.(y) 

The  indictment  alleged  that  the  prisoner  had  in  his  possession  the  following  bill 
of  exchange : — 

♦9481       *"  ^^^^'"  "  Manchester,  December  20th,  1 839. 

^       ^*  At  seven  days'  sight  pay  to  Mrs.  Elizabeth  Isherwood,  widow,  Miriam 
Isherwood,  spinster,  Anne  Magdalene  Isherwood,  spinster,  also  Anne  Maria  Isher- 
wood, now  the  wife  of  Oharles  Bellairs,  £sq.,  or  onler,  the  executrixes  of  the  late 
John  Isherwood,  Esq.,  £5000  in  full,  for  loss  under  poli<^No.  11,012. 
''To  the  Trustees  of  the  Pelican  Life  Ofice,  London. 

*'  W.  J-  Tate," 

and  that  he  forged  on  the  back  of  the  said  bill  of  exchange  a  certain  indorsement  as 
follows : — 

"  Anne  Magdalene  Isherwood" — 

with  intent  to  defraud  John  Petty  Muspratt  and  others  as  trustees  of  the  Fdiean 
Life  Office.  There  were  fifteen  other  counts  for  forging  and  uttering,  varying  the 
statement  and  the  parties  intended  to  be  defrauded.  The  prisoner  had  been  attorney 
to  the  late  Mr.  Isherwood,  who  died  in  1839,  leaving  a  widow  and  three  daughters 
his  executrixes,  and  a  gentleman  executor,  who  never  took  out  probate.  Mr. 
Isherwood  had  insured  his  life  in  the  Pelican  Office  for  £5000.  The  probate  to 
Mrs.  Isherwood  and  her  daughters  was  taken  out,  and  the  prisoner  without  their 
knowledge  made  application  to  the  office  fyr  payment  of  the  policy,  which  he  pro- 
duced to  Mr.  Tate,  the  agent  of  the  office,  together  with  the  probate,  and  it  was 
arranged  that  payment  should  be  made  by  the  bill  in  question,  which  Mr.  Tate 
drew,  and  gave  to  the  prisons  to  procure  the  indorsement  of  the  executrixes.  In 
January,  1840,  the  bill  was  paid  by  the  prisoner  into  the  bank  at  Stockport,  with 
which  he  kept  an  account,  with  the  iq>parent  indorsements  of  Mrs.  Isherwood  and 
her  three  daughters,  and  among  these  the  one  named  in  the  indictment,  and  his 
own  indorsement  after  theirs,  and  it  was  on  that  day  placed  to  his  account,  and  he 
instantly  began  drawing  upon  it.  It  was  objected  that  the  bill  being  made  payable  to 
the  executrixes  or  order,  was  negotiable  onfy  upon  indorsement  by  all  the  said  payees, 
and  therefore  that  the  forgery  of  one  of  the  said  names  was  not  a  forged  indone- 
ment  of  the  said  bill. (it)  And,  upon  a  ease  reserved,  it  was  contended  that  the 
indorsement  mentioned  in  the  1  Will.  4,  c,  66,  s.  3,  meant  such  an  indorsement  as, 
if  genuine,  would  be  valid ;  it  must  be  such  as  might  both  in  law  and  fact  defraad. 
The  indorsement  of  one  name  was  no  indorsement  at  all,  for  it  would  not  transfer 
the  property  in  the  bill.  To  make  this  a  good  indorsement  tiiere  nust  be  a  genoine 
indorsement  of  all  the  four,  names.  The  statute  speaks  of  '*  an  indorsement  on  or 
assignment  of  any  bill ;"  dearly  showing  that  the  indorsement  must  be  such  as  will 
amount  to  a  valid  assignment  of,  and  will  transfer  the  entire  property  in,  the  bill. 
On  the  part  of  the  crown  it  was  argued  that  the  prisoner  had  forged  on  the  back 
of  the  bill  an  indorsement.  Gould  it  not  be  said  that  one  of  these  executrixes 
*9491  ^^^  indorsed  the  bill?  If  there  is  an  indorsement,  which  will  satisfy 
-'  *the  indorsement  of  any  one  of  the  executrixes,  that  is  within  the  statute. 
Any  indorsement  that  will  bind  any  one  person  is  suflieient.  An  indorsement  of  a 
stranger's  name  would  be  within  the  Act.  If  the  parties  were  not  exeentrixes,  an 
indorsement  of  the  name  of  any  one  would  be  no  indorsement  wii^in  the  Act. 
Suppose  a  bill  payable  to  three  parties,  and  a  person  foi^es  the  name  of  one,  and 

(y)  Reg-  V'  White,  1  Den.  G.  G.  208;  2  C.  k  K.  404  (61  E.  G.  L.  R.}.  Soch  a  case  is 
now  provided  for  by  the  24  &  25  Vict.  c.  98,  s.  24,  antey  p.  841. 

(z)  There  were  several  other  objections  taken,  bat  as  the  prisoner's  counsel  admitted 
on  the  argument  before  the  judges  that  the  case  could  be  decided  on  the  objection  above 
stated,  and  the  judges  expressed  no  opinion  on  any  of  the  others,  they  are  here  omitted. 
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gets  the  indorseineiit  of  the  others,  would  not  that  he  an  indorsement  K  ^^  Anj  in- 
dorsement'^ in  the  Act  means  any  indorsement  which  is  usually  called  so.  The 
four  payees  might  haye  sued  on  this  hill  as  executrixes ;  therefore  any  one  of  them 
could  have  released  the  action.  They  are  joint  tenants ;  all  the  incidents  of  joint 
tenancy  attach :  any  one  of  them  might  transfer  the  property.  The  court  took 
time  to  consider,  and  afterwards  held  the  oonviction  right,  on  the  ground  of  any 
indorsement  heing  sufficieot.(a) 

It  was  not  necessary  that  a  promissory  note  should  be  in  itself  negotiabhy  in  order 
to  jmake  it  such  a  note  as  might  be  the  subject  of  an  indictment  for  forgery  within 
the  2  Geo.  2,  c.  25.  The  prisoner  had  been  convicted  on  an  indictment  which 
charged  him  with  having  forged,  &c.,  a  certain  promissory  note  for  the  payment  of 
money,  which  was  as  follows : — 

''  On  demand  we  promise  to  pay  Mesdames  Sarah  Willis  and  Sarah  Doubtfire, 
stewardesses  for  the  time  being  of  the  Pit>vident  Daughters'  Society,  held  at  Mr. 
Pope's,  the  Hope,  Smithfield,  or  their  successors  in  office,  sixty-four  pounds,  with  5 
per  cent,  interest  for  the  same,  value  received,  this  7th  day  of  February,  1815. 

"  For  Felix  Calvert  and  Co. 

"£64."  "  John  FoBSTBR." 

It  was  moved,  in  arrest  of  judgment,  that  this  was  no  promissory  note )  and  the 
case  was  argued  before  the  twelve  judges.  Their  opinion  was  afterwards  delivered 
by  Le  jBlanc,  J.,  to  the  &>llowing  effect : — "  An  objection  was  taken  in  arrest  of 
judgment,  and  argued  before  all  the  judges,  that  the  instrument  in  question,  such 
as  it  is  stated  in  the  indictment,  was  not  a  promissory  note  within  the  statute,  so  as 
to  be  the  subject  of  an  indictment  for  foiling  or  uttering  it,  knowing  it  to  be 
forged.  The  objection  to  this  instrument  was  founded  on  this  circumstance,  that  it 
appears  to  be  made  payable  to  two  ladies,  describing  them  as  stewardesses  of  a  prov- 
ident society,  or  their  successors  in  office;  and  that  this  society  not  being  enrolled 
according  to  the  statute,  this  note  was  not  capable  to  enure  to  their  succes.sors,  and 
was  not  negotiable.  The  judges  are  of  opinion  that  this  is,  as  stated  in  the  indict- 
ment, a  valid  promissory  note  within  the  statute  of  Geo.  2.  It  is  not  necessary 
that  such  a  note  should  be  in  itself  negotiable ;  it  is  sufficient  that  it  should  be  a 
note  for  the  certain  payment  of  a  sum  of  money,  whether  negotiable  or  not.  And 
though  these  ladies  were  not  at  the  time  legally  stewardesses,  yet  it  was  a  descrip- 
tion by  which  they  were  known  at  the  time ;  and  though  they  could  not  legally  have 
successors  in  office,  yet,  in  case  of  their  decease,  their  executors  and  administrators 
might  sue,  and  they  themselves,  during  their  life,  might  recover  on  it.  Therefore, 
it  is  an  instrument  capable  of  being  the  subject  of  forgery,  and  there  is  no  r«QS(\ 
Aground  to  arrest  the  judgment ;  and  the  judges  are  ail  of  opinion  that  the  ^ 
conviction  is  right.' V&) 

The  prisoner  was  indicted  for  foiging  a  promissory  note  payable  to  "  The  Temple 
of  Peace  United  Lodge  of  Odd  Fellows ;''  and  it  was  objected,  that  it  was  not  a 
promissory  note,  because  there  waa  no  payee,  or  at  least  no  person  to  whom  the  bill 
was  payable,  whom  the  law  could  recognise.  Gumey,  B.,  refused  to  stop  the  case, 
and  afterwards  consulted  Parke,  B.,  and  Kolfe,  B.,  who  had  no  doubt  that  the  docu- 
ment was  a  promissory  note.(r) 

Upon  an  indictment  for  uttering  a  forged  order  for  the  payment  of  money,  it 
a{^)eared  that  the  prisoner  uttered  on  the  28th  of  August  a  forged  check  bearing 
date  the  29th  of  August,  and  it  was  objected  that  it  was  not  an  order  for  the  pay- 
.  ment  of  money,  as  it  was  post  dated ;  but  Cresswell,  J.,  was  of  opinion  that  it  was 
an  order  for  the  payment  of  money  within  the  meaning  of  the  statute,  and  that,  to 
make  it  such,  it  was  not  necessary  that  the  party  should  be  bound  to  pay  it  at  once 
if  genuine.  It  might  be  that  there  were  no  effects,  and  then  the  banker  would  not 
be  bound  to  pay  the  check  at  onoe,  and  yet  it  would  be  an  order  for  the  payment 
of  money  (c?) 

(a)  Reg.  V.  Winterbottom,  1  Den.  C.  G.  41 ;  2  G.  ft  K.  ST  (61  B.  C.  L.  R.). 

(h)  ReK  0.  Box,  6  Tauot.  325  (1  B.  G.  L.  R.) ;  R.  &  R.  300. 

(£)  Reg.  V.  Glarkson,  1  Gox  G.  G.  110. 

{d)  Reg.  V.  Taylor,  1  G.  ft  K.  'i\Z  (47  B.  G.  L.  R.). 
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Britain,  and  for  preventiDg  firauds  relating  thereto/'  enaote  bj  sec.  10,  "  that  if  any 
person  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coanterfeited. 
or  willingly  aid  or  assist  in  tho  forgjjog  or  counterfeiting  of  the  name  or  handwriting 
of  any  underwriter  on  any  policy  of  insurance,  to  any  declaratioa  of  any  return  of 
the  premium  on  any  such  policy,  or  any  part  thereof,  or  shall  fraudulently  alter,  or 
cause  or  procure  to  be  altered,  or  aid  and  assist  in  altering  any  suck  declaration, 
afler  the  same  shall  have  been  signed  by  any  underwriter,  or  shall  utter  or  make  use 
of  any  such  declaration,  knowing  the  same  to  have  been  frauduleatiy  altered,  or  the 
name  or  handwriting  of  any  underwriter  to  have  been  forged  or  oounterfeited 
thereon,  for  the  purpose  of  obtainix^  any  such  allowance,  as  aforesaid,  and  with 
intent  to  defraud  his  Majesty,  his  heirs,  &c,  every  person  so  offending  shall,  fur  the 
first  offence,  forfeit  the  sum  of  five  hundred  pounds,  to  be  paid  to  his  Majesty,  his 
heirs  or  successors,  and  to  be  reeovered  in  the  same  manner  aa  other  polities 
imposed  by  any  of  tbe  laws  now  in  force  relating  to  stamp  duties ;  and  fi»r  the  second 
and  every  other  offence  shall  be  adjudged  guilty  of  felony,  and  shall  be  tninsported 
£>r  seven  years  to  parts  beyond  the  seas."(A)  AH  the  powers,  provisions,  pains,  pen- 
alties, &c.,  of  this  Act  are  extended  by  the  54  Geo.  3,  c.  144,  s.  11,  to  the  contracts 
of  insurcunce^  and  to  the  allowance  of  stamp  duty  in  the  cases  therein  specified. 

The  10  Geo.  4,  c.  50,  entitled  '^  An  Act  to  consolidate  and  amend  the  laws  relating 
to  the  management,  &c.,  of  his  MiigeBty*s  woods,  forests,  parks,  and  chases,  Ac.,"  bj 
sec.  124  enacts,  that  ^^  if  any  person  or  persons  shall  knowingly  and  wilfully  focge  or 
counterfeit,  or  knowingly  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the 
name  or  handwriting  *  of  the  lord  high  treasurer  or  of  the  commissioners  of  hia 
Majesty's  treasury  for  the  time  being,  or  of  any  or  either  of  them,  to  any  power  of 
attorney  for  the  sale  or  transfer  of  any  stock,  or  the  name  or  handwriting  of  the 
said  commissioners  for  the  time  being  of  his  Majesty's  woods,  forests,  and  land 
revenues,(i  )  or  of  any  or  either  of  them,  to  any  drait,  instrument,  or  writing  what- 
soever,  for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money  in  the  hands 
*9^R1  or  custody  of  the  governor  and  company  of  the  Bank  of  England,  or  of  the 
^  Bank  of  Ireland,  or  of  any  '^'private  banker,  on  account  of  the  said  com- 
missioners, or  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feited, or  knowingly  and  wilfully  act  or  assist  in  tlua  foiling  or  counterfeiting,  anj 
draft,  instrument,  or  writing  in  form  of  a  drafl,  made  by  tlie  said  commissioners,  or 
any  or  either  of  them,  or  shall  utter  or  publish  any  such,  knowing  tbe  same  to  be 
forged  or  counterfeited,  with  aa  intent  to  defraud  the  said  governor  and  company  of 
the  Bank  of  England,  or  of  the  Bank  of  Ireland,  or  any  private  banker,  or  toy 
body  corporate,  or  any  person  or  persons  whomsoever,  every  person  or  peisons  so 
offending,  being  thereof  lawfully  convicted,  shall  be  and  is  and  are  bereby  declared 
and  adjudged  to  be  guilty  of  felony."(^') 
.    The  1  &  2  Will.  4,  c.  22,  which  was  passed  to  amend  the  laws  relating  to  hackney- 

(A)  Penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years,  bj 
the  20  &  21  Vict.  c.  3,  anfe^  vol.  I,  p.  4,  and  the  27  k  28  Vict.  c.  47.  This  Act  is  extended 
to  Ireland  by  the  5  ft  6  Vict.  c.  82,  s.  30. 

Tbis  Act  contains  no  provision  for  the  puaishment  of  aoeessories  after  ih«  fact;  they 
are  therefore  punishable  under  the  24  k  25  Vict.  c.  94,  s.  4,  arUtt  voU  1,  p.  69. 

(i)  Now  commissioners  of  Her  Mtgesty's  woods  and  forests,  land  revtnuea,  works,  and 
buildings,  2  &  3  Will.  4,  c.  1. 

(/)  Mr.  Lonsdale  (St«  0.  L.  196)  observes,  that  the  10  Geo.  4,  c  50,  s.  124,  appears  to 
he  inctd^ntally  repealed,  or  at  all  eveiits  to  be  snperseded  by  the  1  Will.  4,  c.  60,  s.  6,  as 
to  the  forgery  of  any  power,  of  attorney ;  and  he  also  observes  that  althoa^h  the  other 
instruments  above  described  appear  to  be  warrants  or  orders  for  the  payment  of  meter 
within  the  meaning  of  the  1  WiU.  4,  c.  66,  s.  4,  jet  the  fbrgerjr  thereof  not  having  been  a 
capital  offence  at  the  time  of  the  passing  of  that  Act,  is  not  now  punishable  under  the  1 
Vict.  c.  84,  ss.  2  &  3,  but  persons  committi&g  the  same  are  punishable  under  the  7  &  8 
.Geo.  4,  c.  28,  s?.  8  &  9,  and  the  1  Vict.  c.  90,  8.  5  {cmte^  vol.  1,  p.  3).  The  10  Geo.  4,  c.  60, 
contains  no  provision  for  the  punishment  of  accessories  after  the  fact  to  any  of  the  abore 
offences,  nor  of  accessories  before  the. fact  to  the  offences  of  forging  the  handwriting  of 
the  commissioners  of  woods,  forests,  kc,  and  ottering  the  forged  instruments  above 
mentioned,  nor  for  the  punidbment  of  principals  in  the  second  degree  to  the  offence  of 
uttering ,  all  such  accessories  are  therefore  punishable  under  the  24  k  25  Vict.  c.  94, 
ffnto,  vol.  1,  p.  67,  et  seq.j  and  the  principals  in  the  second  degree  like  the  principals  in  the 
first  degree. 
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carriages,  &c.,  in  the  metropolis,  by  sec.  33,  enacts,  that  "  if  any  person  applying  for 
or  procuring  or  attempting  to  procure  any  license  under  any  of  the  provisions  of 
this  Act  shall  use  or  employ  any  false  or  fictitious  name  or  place  of  abode,  or  other 
false  or  fictitious  description  of  any  person  or  supposed  person,  or  shall  wilfully  or 
knowingly  insert  or  cause  to  be  inserted  in  any  requisition  for  any  such  license,  or 
ia  any  such  license,  any  false  or  fictitious  name  or  place  of  abode,  or  other  false  or 
fictitious  description  of  any  person  or  supposed  person,  or  shall  wilfully  or  knowingly 
insert  or  cause  to  be  inserted  in  any  such  rcfquisition  or  in  any  such  license  as  afore- 
Hud,  the  name  of  any  person  as  being  a  proprietor  or  part  proprietor  of  any  hackney- 
carriage,  who  shall  not  at  the  time  of  the  application  for  such  license  be  in  fact  a 
proprietor  or  part  proprietor  of  any  such  hackney-carriage ;  tlie  person  so  offending 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  he  shall  be  liable  to 
he  punished  by  fine  and  imprisonment,  or  by  both,  as  the  court  shall  award;  siich 
imprisonment  to  be  in  the  common  gaol  or  house  of  correction,  and  either  with  or 
witboQt  hard  tabor,  as  the  court  shall  think  fit/' 

The  2  &  3  Will.  4,  c.  120,  which  consolidates  the  laws  relating  to  stage-carriages 
,  and  horses  let  for  hire  in  Great  Britain,  by  sec.  10  enacts,  that  **  if  any  person  ap- 
plying for  or  procuring  or  attempting  to  procure  any  license  under  this  Act  for  or 
in  respect  of  any  stage-carriage,  shall  use  or  employ  any  false  or  fictitious  name  or 
place  of  abode,  or  other  ialse  or  fictitious  description  of  any  person  or  supposed  per- 
son, or  shall  insert  or  cause  to  be  inserted  in  any  requisition  for  any  such  license,  or 
in  any  such  ^license,  any  false  or  fictitious  name  or  place  of  abode,  or  other  r^tcqqq 
false  or  fictitious  description  of  any  person  or  supposed  person  as  being  the  ^ 
proprietor  or  part  proprietor  of  the  stage-carriage  for  or  in  respect  of  which  such 
license  shall  be  applied  for  or  procured,  or  shall  wilfully  or  knowingly  insert  or  cause 
to  be  inserted  in  any  such  requisition,  or  in  any  such  license  as  aforesaid,  the  name 
of  any  person  as  being  a  proprietor  or  part  proprietor  of  sucb  carriage,  who  shall  not 
at  the  time  of  the  application  for  such  license  be  in  fact  a  proprietor  or  part  proprie- 
tor oP  such  carriage ;  the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  he  shall  be  liable  to  be  punished  by  fine  or  imprisonment,  or 
hy  both,  as  the  court  shall  award;  such  imprisonment  to  be  in  the  common  gaol 
or  house  of  correction,  and  either  with  or  without  hard  labor,  as  the  court  shall 
think  fit ;  and  in  Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable  to 
he  punished  in  like  manner.'* 

The  6  &  7  Vict.  o.  86, ''  An  Act  for  regulating  hackney-  and  stage-carriages  in 
and  near  London,*'  by  sec.  20  enacts,  that ''  every  person  who  shall  forge,  counterfeit^ 
or  who  shall  cause  or  procure  to  be  forged  or  counterfeited,  any  license  or  ticket  by 
this  Act  directed  to  be  provided  for  the  driver  of  a  hackney-carriage,  or  for  the 
driver  or  the  conductor  of  a  metropolitan  stage-carriage,  or  for  any  waterman,  and 
also  every  pereon  who  shall  sell  or  exchange,  or  expose  to  sale,  or  utter  any  sucH 
forged  or  counterfeited  license  or  ticket,  and  also  every  person  who  shall  knowingly 
and  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused)  have 
or  be  possessed  of  such  forged  or  counterfeited  license  or  ticket,  knowing  such 
license  or  ticket  to  be  forged  or  counterfeited,  and  also  every  person  knowingly  and 
wilfully  aiding  and  abetting  any  person  in  committing  any  such  offence  as  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and,  being  thereof  convicted,  shall  be  liable  to  be 
punished  by  fine  or  imprisonment,  or  by  both,  such  imprisonment  to  be  in  the  com- 
mon gaol  or  house  of  correction,  and  either  with  or  witVout  hard  lafior,  as  the  court 
shall  thmk  fit." 

Upon  the  trial  of  any  indictment  for  any  offence  in  this  chapter  the  jury  may, 
under  the  14  &  15  Vict.  <5.  100,  s.  9,(^)  convict  the  prispner  of  an  attempt  to  com- 
mit the  same,  and  thereupon  he  may  be  panished  in  the  manner  as  if  he  had  been 
oonricted  on  an  indictment  for  such  attempt 

{k)  ArUe^  vol.  I,  p,  1. 
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Forging  a  bill  payable  to  the  prisoner's  own  order,  and  nttertng  it  without  in- 
dorsement, as  a  security  for  a  debt,  was  holden  to  be  a  complete  offence.  The  eonnt 
in  the  indictment  more  peculiarly  applicable  to  the  ikcta  of  the  case  charged  that 
the  prisoner  having  in  his  possession  a  paper  whereon  was  written  or  printed  to  the 
following  tenor : — 

"  No.  28.  £ 

'' Preston  Bank,  1804. 

"  Pay  to  the  order  of 
Talue  received. 

^^  Athkrton,  Qreayes,  and  Denison." 
*^  To  Joseph  Denison,  Esq.  and  Co.,  London.'* 
£nt<>. 

did  forge,  &c.,  in  and  npon  the  said  paper  as  follows : — "  2,310" — "  35 :  3 :  5" — 
''  16  August"— '' Two  months  after  date"— ''Mr.  John  Birkett,  thirty>five  pounds 
3 :  5" — ''  R.  N." — and  by  that  means  did  forge,  &c.,  a  bill  of  exchange  as  fol- 
lows : — 

"  No.  28.  £35  :  3 :  5. 


"  2,310  Preston  Bank,  16  August,  1804. 

'*  Two  months  after  date  pay  to  the  order  of  Mr.  John  Birkett  thirty-five  pounds 
3:5,  value  received. 

''  Atherton,  Grkatbs,  and  Dbnison." 

'^  To  Joseph  Denison,  Esq.  and  Co.,  London. 

"  Ent*.  R.  N.," 

with  intent  to  defraud  Athsrton,  Greaves,  &c.  Other  counts  charged  an  uttering, 
&c  ]  and  others  an  intent  to  defraud  different  persons,  and  amongst  others  one 
Matthew  Yates.  M.  Yates  kept  an  inn  at  Liverpool,  to  which  the  prisoner  came 
on  the  14th  of  the  preceding  August,  with  a  horse,  and  continued  boarding  and 
*Q511  ^^^?^°o  there  until  the  27th  of  the  same  month.  Four  or  *five  days  before 
^  the  27th,  a  person  came  to  the  inn  and  took  away  the  horse,  and  Yates's 
wife  then  direct<3d  the  waiter  to  carry  the  prisoner  his  bill ;  after  which  the  prisoner 
came  to  her  and  gave  her  the  bill  of  exchange,  filled  up  as  stated  in  the  indictment, 
saying  he  hoped  that  would  satisfy  her  for  what  he  had  had ;  to  which  she  answered, 
**  I  dare  say  it  will ;"  and  took  it  from  him  and  kept  it  until  the  27th  of  August, 
when  the  prisoner  was  apprehended.  Upon  cross-examination,  the  wife  said  that 
the  prisoner  did  not  give  the  bill  of  exchange  to  her  as  payment;  and  that  she  knew 
she  could  make  no  use  of  the  bill  until  the  prisoner  indorsed  it ;  that  he  told  her  he 
did  not  wish  to  discount  it,  and  vrould  pay  her  in  a  few  days  without  it.  She  iiir- 
ther  stated,  that  she  considered  herself  as  keeping  the  bill  fi^r  the  prisoner,  and  not 
for  herself  The  prisoner  had  been  a  clerk  in  the  house  of  Atherton  and  Go.  from 
July  1803  to  July  1804,  and  it  had  been  Uitual  in  that  house  to  have  checks  signed 
*^  Atherton,  Greaves,  and  Denison,"  kept  in  a  drawer  within  the  proper  custody  of 
two  superior  clerks,  but  accessible  to  th«^  prisoner,  who  was  sometimes  permitted  te 
sign  theui.  The  whole  of  the  written  part  of  the  bill  of  exchange  stated  in  the  in- 
dictment, except  the  si^mature  '*  Atherton,  Greaves,  and  Denison,"  was  in  the  hand- 
writing of  the  prisoner.  Graham,  B.,  left  the  case  to  the  jury,  telling  them  that 
the  use  uiade  of  the  instrument  when  filled  up  by  the  prisoner,  diough  not  indorsed, 
was  conclusive  evidence  of  the  fraudulent  intention,  and  proved  as  well  the  counts' 
charging  the  actual  forgery,  as  those  which  charged  the  uttering,  &c.,  knowing  it  to 
have  been  forged ;  and  the  jury  returned  a  verdict  of  guilty.  But  Graham,  B., 
doubting  whether  he  ought  not  to  have  left  the  question  of  fVaudulent  intention 
more  open  to  the  jury — ^in  which  case  they  might  have  found  that  the  prisoner  did 
not  mean  to  defraud  any  person,  but,  by  paying  his  reckoning  and  taking  back  the 
bill,  to  make  no  further  use  of  it — reserved  the  case  for  the  consideration  of  the 
judges,  who  were  of  opinion  that  the  facts  stated  amounted  to  forgery,  and  with  a 
fraudulent  intent ;  the  bill  having  been  given  to  the  landlady  to  obtain  credit,  though 
as  a  pledge  only.(e) 

(e)  Rex  V.  Birkett,  R.  ft  R.  86. 
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We  h&ve  seen  that  where  a  prisoner  was  indicted  for  forging  an  acceptance  of  a 
bill  of  exchange,  and  it  appeared  at  the  time  when  the  acceptance  was  written  a 
blank  was  hil  in  the  bill  for  the  drawer's  name,  it  was  held  that  the  indictment  was 
not  supported,  as  the  instrument,  to  whieh  the  forged  acceptance  was  a£Bxed,  was 
not  at  the  time  of  the  forgery  a  bill  of  exchange,  there  being  no  drawer's  name.(/) 
And  where  upon  an  indictment  containing  counts  for  forging  and  uttering  a  bill  of 
exchange,  it  was  proved  that  the  prisoner  wrote  the  acceptance  on  a  blank  stamp, 
and  the  bill  was  drawn  two  days  afterwards  in  the  absence  of  the  prisoner ;  Patte- 
son,  J.,  doubted  whether  the  charge  of  fopgeiy  could  be  supported,  because  at  the 
time  when  the  acceptance  was  written  on  the  stamp,  it  was  a  blank  paper,  but  said  that 
it  was  not  very  material  if  the  prisoner  uttered  the  bill  afterwards,  knowing  the 
acceptance  to  be  foi^ry.(^) 

*We  may  now  shortly  consider  the  questions  which  have  arisen  as  to  the  r^cqRo' 
instruments  which  may  be  considered  as  recek>t$  within  the  statutes.^  ^ 

Where  the  prisoner  was  indicted  for-  uttering  a  forged  ^^  receipt  for  money,"  in 
the  following  words-^"  Received  the  contents  above,  by  me,  Stephen  Withers" — it 
appeared  that  he  was  employed  by  a  person  who  kept  a  lottery-office  to  carry  out  the 
prixe-money,  with  an  account  of  the  deductions,  and  to  pay  it  to  the  party,  and 
bring  back  his  receipt,  and  that  the  following  account  was  delivered  to  him,  with 
money  to  pay  the  balance :  — 

"No.  38,811. 

"  Mb.  Withers.  £.    s,    d. 

"  One.l6th  of  a  £20  priie 16    0 

*''  Deduct  for  expenses,  advances,  and  remitting  money  to  you .  0     10 


1     4    0." 

That  upon  producing  this  account  again,  when  he  settled  his  accounts  with  his  em- 
ployer, the  receipt  stated  in  the  indictment  was  at  the  bottom  of  it ;  and  that  he  had 
not  paid  the  money  to  Mr.  Withers,  whose  handwriting  had  been  forged.  It  was 
objected  on  behalf  6f  the  prisoner  that  this  receipt  did  not  correspond  with  the  in- 
dictment ;  for  nothing  was  set  forth  but  the  receipt  as  for  the  contents  above  ;  and 
that,  together  with  the  bill  of  particulars,  was  one  entire  thing;  and  it  being  set 
forth,  '*  which  said  false  receipt,  &c.,  is  as  follows,^'  the  whole  ought  to  have  been 
set  forth,  and  not  pant  only,  namely,  "  the  eoiUents  above,'*  which  did  not  appear  to 
be  the  same,  nor  to  be  a  reoeipt  for  money.  And  it  was  also  urged,  in  arrest  of 
judgment,  that  it  did  not  appear  by  the  receipt  set  out  in  the  indictment  that  it  was 
a  receipt  for  moneys  or  what  it  was  for;  and  that  being  only  for  the  contents  above, 
and  nothing  set  forth  to  show  what  they  were,  or  explain  the  receipt,  it  was  unin- 
lelHgible.  The  judges  were  of  opinion  that  the  indictment  was  sufficient,  for  it  was, 
'*  Received  the  contetUs  above,''*  which  showed  it  to  be  a  reoeipt  for  something,  though 
the  particular^  were  not  expressed ;  and  it  was  laid  to  be  a  forged  receipt  for  money, 
under  the  hand  of  Stephen  Withers,  for  £i  4s. ;  and  the  bill  itself  was  only  evidence 
of  the  fact,  and  shopped  it  to  be  a  receipt  ybr  montff  as  charged. (A) 

It  has  been  admitted  that  bank  notes  are  not  considered  as  moiMry  or  ^oocfa  within 
the  2  Oeo;  2,  c.  25.*  But  it  appears  to  have  been  holden,  in  the  same  case,  that  an 
entry  of  the  receipt  of  money  or  notes  made  by  a  cashier  of  the  Bank  of  Ei^nd  in 
the  bank-book  of  a  creditor,  was  an  aocountahle  receipt  for  the  payment  of  money 
within  the  7  Geo.  2,  c.  22.     The  indictment  against  uie  prisoner  contained  a  great 

(/)  Reg.  V,  Butterwick,  2  M.  4fc  Rob.  196,  Parke,  B.,  ante^  p.  71Y. 

[g)  Reg.  V  Cooke,  8  C.  &  P.  582  (34  E.  C.  L.  R.j.  See  Reg.  ».  Hawkes,  2  Moo.  C.  C.  R. 
60,  ante^  p  757;  Reg.  v.  Kinnear,  1  VL.  k  Rob  117,  antt^  pi  756;  Reg.  v.  Bartlett,  2  M.  /t 
Rob.  362,  ante^  p.  764;  Reg.  &.  Lee,  2  H.  ^  Rob.  281,  ante,  p.  812,  and  other  cases,  <Mte,  p. 
755,  ei  teq.f  as  lo  the  qaflicieocy  of  bills  of  exchange,  Jkc,  in  point  of  form. 

(A)  Tesiick's  qase,  2  East  P.  C.  c  19,  s.  36,  p.  925. 

1  An  indorsemeni  on  a  note  of  partial  payment,  in  the  handwriting  of  the  maker,  with- 
out any  signature,  but  made  in  the  presence,  with  the  concurrence  and  by  the  directioD 
of  the  payee,  is  a  receipt,  the  alteration  of  which  is  forgery:  Kegg  v.  State,  10  Ohio  75, 

>  State  V.  Poster,  3  McCord  442. 
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number  of  coants ;  one  set  framed  on  the  2  Geo.  2,  c.  25,  and  31  Geo.  2,  o.  22,  s. 
78,  charging  the  prisoner  with  forging  and  uttering  a  certain  receipt /or  money,  viz. 
''  1777,  June  16,  Bank  notes,  G.  £3210/'  with  intent  respectiyelj  to  defraud  the 
^qeo^  Bank  of  England  and   the  London  Assurance  ^Company;  the  other  set 

^  framed  on  the  7  Geo.  2,  c.  22,  charging  the  prisoner  with  altering*  and  utter- 
ing a  certain  accountable  receipt  for  hank  notes  far  payment  of  monry  (setting  it 
out  as  before),  viz.,  "  the  said  sum  of  £210,"  by  prefixing  the  figure  3  to  the  said 
figures  and  cypher  £210,  whereby  the  words,  &c.,  ^'  1777,  June  16,  Bank  notes,  C. 
£210,'' together  with  the  figure  3,  imported  that  J.  0.,  a  derk  of  the  Bank  of 
England,  had  received  bank  notes  to  the  amount  of  £3210  with  the  like  intent. 
It  appeared  that  the  London  Assurance  Company,  to  whom  the  prisoner  was 
accomptant,  kept  their  cash  with  the  Bank  of  England;  for  which  purpose  ^e 
bank  furnished  the  London  Assurance  with  a  book,  the  title  of  which  was  ''Debtor, 
the  Bank  of  England  with  the  London  Assurance,  Creditor."  On  the  debtor  side, 
the  clerk  of  the  bank,  when  any  money  or  bank  note  was  sent  to  him,  entered  the 
date,  and  what  it  was  that  was  paid  in  ;  then  he  signed  his  name,  and  afterwards 
wrote  the  sum,  putting  a  bar  or  dash  before  the  figures,  in  order  to  prevent  another 
figure  being  prefixed  or  subjoined;  and  when  the  London  Assurance  sent  for  money, 
the  cashier  of  the  bank  wrote  off  so  much  from  their  bank-book ;  which  bank-book 
was  kept  by  the  prisoner,  as  accomptant  to  the  company,  and  sent  by  him  to  the 
bank  as  occasion  required.  On  the  IGth  June,  1777,  the  company  paid  into  the 
bank  the  sum  of  £210,  which  was  received  by  a  clerk  of  the  nameof  JbAn  Clifford^ 
who  made  an  entry  in  the  book  as  follows :  ''  1777,  June  16,  Bank  notes,  C.  £210" 
— to  which  sum  the  prisoner  prefixed  the  figure  3,  making  thereby  the  sum  received 
appear  to  have  been  £3210.  The  fact  of  prefixing  the  figure,  in  the  manner  charged 
in  the  indictment,  having  been  brought  home  to  the  prisoner,  it  was  first  objected 
that  the  case  was  not  within  the  first  set  of  counts,  which  were  framed  on  the  2 
Geo.  2,  and  31  Geo.  2,  those  statutes  being  confined  to  receipts  for  money  or  goods^ 
and  this  being  a  receipt  for  hank  notes,  which  were  neither  money  nor  goods;  and 
that  the  legislature  had  so  thought,  by  passing  the  7  Geo.  2,  in  which  hiUs,  notes, 
&c.,  are  particularly  mentioned.  And  this  objection  was  allowed.'  But  the  prisoner 
was  convicted  on  the  second  set  of  counts,  framed  on  the  7  Greo.  2.  c.  22 ;  and  two 
points  were  reserved  for  the  consideration  of  the  judges;  first,  whether  the  entry 
made  by  the  cashier  in  the  bank-book  could  be  considered  as  an  accountable  receipt 
for  the  payment  of  money  within  that  statute ;  and,  secondly,  that  the  intent  to 
defraud  a  corporation  (the  Bank  of  England  and  the  London  Assurance  Company 
being  the  corporations  stated  in  the  indictment)  was  not  within  the  statute ;  which 
was  confined  to  forgeries  committed  with  intent  to  defraud  any  person.  It  is  said 
that  the  judges  were  clearly  of  opinion  on  the  first  point  that  an  entry  in  a  bank- 
book was  an  accountahle  receipt  within  the  meaning  of  the  Act.  But  no  opinion 
was  publicly  given ;  and  the  matter  became  unimportant  in  the  particular  case,  as 
the  judges  decided  the  second  point  in  favor  of  the  prisoner,  and  he  was  dis- 
charged, (i) 
nLQPiAr\       '''The  prisoner  was  the  treasurer  of  a  voluntary  friendly  society,  which  was 

^  not  enrolled.  His  duty  was  (amongst  other  things)  to  pay  into  the  West 
Biding  Union  Bai^k  moneys  received  at  the  meetings  of  the  society  in  his  own 
name.  On  the  first  Saturday  in  November,  185/7,  he  received  at  a  meeting  of  the 
society  £20  to  pay  into  the  bank,  and  on  the  first  Saturday  in  December  foUowing 

(t)  Harrison's  case,  I  Leach  180;  2  East  P.  G.  c.  19,  s.  36,  p.  926.  In  the  last  authoritv 
the  point  respecting^  the  accountable  receipt  is  not  reported ;  bnt  it  is  referred  to  as  being 
stated  in  1  Leach ;  and  it  is  observed  that,  in  a  subsequent  case  (Lyon's  case  2  East  P.  C. 
c.  19.  s.  36,  p.  934),  Grose,  J.,  alluded  to  the  g^round  upon  which  this  point  was  decided, 
and  said,  **that  in  Rex  v.  Harrison  the  book  in  which  the  entry  was  made  imported  to  be 
a  book  containing  receipts  for  monej  received  bj  the  bank  from  their  customers,  and 
therefore  showed  that  the  money  was  received  from  the  party  to  whom  the  book  be- 
longed." Mr.  East  also  observes,  that  it  does  not  appear  whether  the  opinion  of  the 
judges  upon  this  point  was  formed  with  reference  to  the  manner  in  which  the  offence  was 
laid  in  the  indictment.  The  defect  upon  which  the  judges  decided  in  favor  of  the  prisoner 
was  removed  by  the  18  Geo.  3,  c.  18,  now  repealed.  And  see  the  24  ft  25  Vict.  c.  98,  8. 
23,  ante,  p.  941. 
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the  prisoner,  at  a  meeting  of  the  society,  said  that  he  had  paid  it  in,  and  produced 
a  book  purporting  to  be  a  banker's  pass-book,  in  order  to  vouch  to  the  society  that 
the  sum  of  £20  had  been  paid  in  to  the  said*  bank.  At  subsequent  meetings  of 
the  society  the  sums  of  £40,  £15,  £40,  and  £30,  were  paid  to  him  for  the  like 
purpose,  and  the  said  book  was  produced  by  the  prisoner  and  shown  to  the  members 
at  meetings  of  the  society,  to  vouch  the  payment  of  the  several  sums  into  the  bank. 
The  entries  in  the  book  were  as  follows : — 

"  Mr.  Charles  Smith,  Shepley,  in  account  with  the  West  Riding  Union  Banking 
Company. 
Dr.  Cr. 

1859.  1857. 

Feb.  22nd.  Nov.  18th,  Cash  £20  0«.  Od, 

Interest  up  to  that  time  £2  15«.  Od.         1858. 

Feb.  19th,  Cash  £40  Os.  Od. 

Aug.  24th,  Cash  £15  0«.  Od. 

Dec.  22nd,  Cash  £45  Os.  Od. 

1859. 

Feb.  22nd,  Cash  £30." 

The  book  which  the  prisoner  had  so  produced  from  time  to  time  was  fictitious, 
and  did  not  truly  represent  the  state  of  the  account ;  on  the  contrary,  the  prisoner 
had  only  paid  into  the  bank  the  three  sums  of  £20  on  the  18th  of  November,  1857, 
£40  on  December  23d,  1858,  and  £20  on  February  22d,  1859;  and  he  had  reduced 
the  amount  in  the  bank,  which  included  money  paid. in  and  interest  thereon  to  the 
sum  of  £3  Is.  lie/.,  by  drawing  out  at  various  times  sums  of  money  which  he  had 
appropriated  to  his  own  use.  It  was  objected  that  the  prisoner  was  interested  in 
the  moneys ;  and  that  as  the  book  which  he  presented  stated  the  moneys  which  he 
had  received,  the  mere  misrepresentation  of  the  true  state  of  the  account  between 
him  and  the  bank  was  no  offence.  The  objections  were  overruled,  and  the  jury  were 
told  that  if  the  prisoner  presented  a  false  account  to  the  members  with  intent 
thereby  to  obtain  credit  for  having  duly  paid  into  the  bank  the  various  sums  which 
he  had  received,  and  to  be  continued  in  his  office  of  treasurer  with  a  view  to  obtain 
other  moneys  from  the  society,  which  he  might  fraudulently  appropriate  to  his  own 
use,  they  should  find  him  guilty }  and,  upon  a  case  reserved,  it  was  held  that  the 
conviction  was  right  on  the  authority  of  the  preceding  case.(y) 

*So  where  the  prisoner  was  the  secretary  of  a  society  for  the  relief  of  the  r^q^R 
sick  and  burial  of  deceased  members,  and  at  a  meeting  of  the  society  he  *- 
was  directed  by  the  society  to  pay  into  the  Huddersfiald  Savings'  Bank,  for  the 
society,  £40,  which  was  at  the  time  given  to  him  for  that  purpose ',  and  at  the  next 
meeting  he  produced  a  book  indorsed  ^^  Savings'  Bank,  New-street,  Uuddcrsfield,'' 
and  on  the  first  page  of  which  was  written  ^'  1855,  Oct  30.  Eeceived  £40  Os. 
Od./'  and  said,  ^'  that  is  the  book  belonging  to  the  money ;"  and  it  was  proved  that 
neither  the  indorsement  nor  the  entry  was  in  the  handwriting  of  any  one  employed 
at  the  bank.  The  prisoner  was  indicted  for  uttering  an  accountable  receipt  for 
m^ney.  It  was  held,  on  a  case  reserved,  that  the  forged  writing  was  an  accountable 
receipt;  for,  if  it  had  been  genuine,  it  would  have  been  evidence  that  the  bank  had 
received  the  money,  and  were  to  be  accountable  for  it.(A;) 

A  count  charged  the  prisoner  with  forging  the  following  accountable  receipt  for 
money : — 

"  Ulster  Branch  Bank,  No.  1. 

"  EnniskiUen,  14th  January,  1851. 
'^  We  have  received  from  the  Lowtherstown  Union  four  pounds  sterling,  which  is 
placed  to  the  credit  of  their  account  with  the  Ulster  Banking  Company. 

"  £40.  "  Samuel  Clarke,  Manager. 

"  Entd.  Alex.  H.  Stockdale  "— 

(/)  ^^S-  V-  Smith,  L.  &  G.  168.  The  case  does  not  state  or  show  whether  the  indict- 
ment was  for  felony  or  miBdemeanor;  but  it  might  well  have  been  for  uttering  a  forged 
accouQtable  receipt. 

(A;)  Reg.  v.  Moody,  L.  k  C.  173.    See  this  case  on  other  points,  an/e,  p.  777. 
VOL.  II. — 47 
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with  intent  to  defraud  the  guardians  of  the  Lowtherstoirn  Union.  The  prisoner 
was  a  poor-rate  collector  of  the  Union,  and  should  have  lodged  about  £40  in  the 
Ulster  Bank,  who  are  treasurers  of  the  Union ;  and  he  stated  to  the  clerk  of  the 
guardians  of  that  Union  that  he  had  lodged  £40  in  the  bank,  and  produced  the 
receipt  in  question.  The  bank  furnished  weekly  accounts,  showing  the  sums  lodged 
by  each  collector,  and  it  was  from  their  account  so  iiirnished  that  the  collectors  got 
credit  in  their  accounts  with  the  Union ;  and  on  the  morning  the  receipt  was  given 
to  the  clerk  by  the  prisoner,  the  clerk  had  previously  received  from  the  bank  the 
weekly  account,  which  showed  that  the  prisoner  had  lodged  only  £4  in  the  bank ; 
the  prisoner  had  in  fact  only  lodged  £4,  and  when  the  receipt  left'  the  bank  it  was  a 
receipt  for  that  sum  only,  but  the  £4  in  the  margin  had  been  altered  to  £40,  and 
an  indorsement  on  the  back  had  been  altered  in  its  figures  so  as  to  make  the  total 
£40  instead  of  £4.  For  the  prisoner  it  was  proved  that  the  practice  had  always 
been  to  give  the  collectors  credit  for  the  bank  accounts,  and  that  the  receipts  were 
never  referred  to.  It  was  objected  that  as  the  prisoner  could  only  get  credit  for 
the  sums  stated  in  the  account,  and  not  for  the  amount  of  the  receipt,  it  was  not  a 
receipt  within  the  statute,  and  that  as  the  receipt  was  not  altered  in  the  body,  it 
was  still  a  receipt  for  four  pounds ;  but,  on  a  case  reserved,  it  was  held  that  the 
receipt  was  an  accountable  receipt  within  the  statute,  and  that  the  amount  in 
figures,  in  the  comer  of  the  receipt,  was  a  material  part  of  the  document,  and  the 
alteration  in  them  was  a  forgery.(^) 

*Q^f51  *^°  ^^®  following  case  the  point  arose  as  to  the  necessary  averments  in 
■^  the  indictment  of  the  instrument  in  question  purporting  to  be  and  being  a 
receipt,  where  it  did  not  necessarily  purport  to  be  such  on  the  face  of  it.  The  in- 
dictment charged  that  the  prisoner  had  in  his  possession  a  certain  navy-bill  (which 
was  set  forth  according  to  its  tenor  and  effect),  under  which  navy-bill  there  was 
contained  a  certain  order  in  writing  for  pnyment,  called  an  assignment,  &c.,  and 
upon  which  there  was  contained  a  certain  indorsement,  partly  printed  and  partly 
written,  by  one  Wm.  Davis,  chief  clerk  to  the  comptroller  of  his  Majesty's  navy,  in 
his  office,  for  bills  and  accounts,  to  the  following  tenor  and  effect :  ^'  The  certificate 
within  mentioned  is  indorsed  by  Edward  Wilson,  payable  to  Mr.  Wm.  Thornton; 
T.  Davis:"  and  that  the  prisoner  forged,  &c.,  a  certain  receipt  for  money,  to  wit, 
for  the  sum  of  £25  mentioned  and  contained  in  the  said  paper,  &c.,  called  a  navy- 
bill,  which  forged  receipt  was  as  follows :  that  is  to  say — *'  Wm.  Thornton,"  "  Wm. 
Hunter  :"  with  intention  to  defraud  the  king.  A  second  count  stated  the  navy-bill, 
the  order  for  payment  and  indorsement,  as  in  the  first  count ;  and  then  stated,  that 
to  the  said  last-mentioned  navy-bill  was  annexed  and  written  a  certain  false,  forged, 
&c.,  receipt  for  money,  to  wit,  for  the  sum  of  £25,  in  the  said  last-mentioned  paper, 
called  a  navy-bill :  which  said  false,  forged,  &c.,  receipt  for  money  was  as  follows : 
that  is  to  say,  '*  Wm.  Thornton,"  '*  Wm.  Hunter  ;"and  that  the  prisoner  knowingly 
uttered  the  said  last-mentioned  forged,  &c.,  receipt  for  money,  with  intent  to  defraud 
the  king.  Other  counts,  nearly  similar,  charged  the  instrument  forged  to  be  an 
acquittance ;  and  some  of  the  counts  stated  the  intention  to  be  to  defraud  Wm. 
Thornton  and  other  persons.  It  appeared  that  Edward  WibH)n,  who  had  been  pilot 
of  the  Lord  M nigra ve,  having  received  from  his  captain  a  certificate  of  his  service, 
sent  it  to  Wm.  Thornton,  to  receive  his  wages.  The  prisoner  was  a  clerk  in  the 
comptroller's  office;  and,  being  employed  to  forward  the  pilot's  bill  through  the 
office,  got  into  his  hands  the  bill  sttited  in  the  indictment,  and  carried  it  with  the 
order  for  payment  and  indorsement  upon  it,  which  were  necessary  for  receiving  the 
money,  to  the  cashier  of  the  pay-office ;  having  wafered  to  one  side  of  the  bill,  on 
which  was  written  the  sum  £25,  under  those  figures,  a  fourpenny  stamp  used  for 
receipts,  on  which  were  written  the  names  of  *'  Wm  Thornton,"  *•  Wm.  Hunter," 
without  any  words  importing  that  they  had  received  the  money.  And  it  was  proved 
that  the  cashier  was  in  the  habit  of  paying  navy-oills  on  the  owner's  name  being 
written  under  the  sum,  without  any  other  receipt.  It  appeared  on  producing  the 
bill  that  the  name  of  Major  Woolhcad  was  written  at  the  bottom  of  it;  with  respect 
to  which  it  was  proved  that  it  was  usual  to  have  his  name  to  the  bills,  as  without  it 

{I)  Reg.  V.  Johnston  5  Cox  C.  G.  133. 
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tbej  did  not  regularly  pass  through  the  office ;  but  that  a  bill  would  not  be  stopped 
if  his  name  were  not  put  to  it.  There  also  appeared  on  one  side  of  the  bill  the 
initials  of  Mr.  Davis's  name,  T  D.,  which  were  not  stated  in  the  indictment.  The 
prisoner  having  been  convicted,  judgment  was  respited,  to  take  the  opinion  of  the 
twelve  judges  on  the  case;  and  it  was  argued  before  them  that  the  indictment  was 
defective  upon  several  grounds ;  and  amongst  others,  first,  because  it  did  not  appear, 
by  the  tenor  of  the  instrument  as  set  forth  therein,  that  it  was  a  receipt;  and 
secondly,  ^because  there  was  nothing  stated  in  the  indictment  to  show  that  rmq^n 
this  could  operate  as  an  acquittance.  And  judgment  was  arrested,  on  the  '- 
ground  that  it  did  not  appear  on  the  face  of  the  indictment,  nor  was  it  shown  by 
averment  that  the  instrument  was  a  receipt.  Grose,  J .,  in  delivering  the  opinion  of 
the  judges,  said  "  that  it  was  not  enough  to  call  the  signature  of  the  two  names, 
'  Wm.  Thornton*  and  *  Wm.  Hunter,'  a  receipt,  for  they  did  not,  standing  by  them- 
selves, purport  to  be  a  receipt ;  and  therefore  the  indictment  should  have  averred 
that  the  said  names  ^'  Wm.  Thornton"  and  *^  Wm.  Hunter,*'  written  on  the  said 
paper,  imported  and  signified  that  the  said  T^Tiir.  T/iomton  and  Wm.  Hunter  had 
received  the  sum  of  twenty-five  pounds  mentioned  in  the  said  paper  writing.  This 
is  undoubtedly  the  law  upon  this  subject;  therefore  as  the  words  ''  Wm.  Thornton," 
'*  Wm.  Hunter,"  do  not  import  to  be  a  receipt,  and  there  being  nothing  to  explain 
the  import  of  these  words,  or  to  show  that  they  were  in  any  way  intended  to  signify 
that  those  persons  had  received  the  money,  this  indictment  is  clearly  bad  on  the  first 
count;  and  as  the  same  objection  applies  in  substance  to  the  second  count,  though  it 
is  different  in  point  of  form,  the  majority  of  the  judges  are  of  opinion  that  the  judg- 
ment ought  to  be  arrested. (m) 

Two  checks  were  paid  on  account  of  the  Patent  Wadding  Company  to  the 
prisoner,  who  at  the  time  named  the  amount  due  from  Messrs.  Sohoolbred  to  that 
company,  and  subscribed  the  entry  in  their  book,  which  was  in  the  following  form : — 


1853 

£17,000 

£12,000 

Nov.    1 

A.  B.  &  Co. 

John  Doe 

2 

"        4 

C.  D.  &  Co. 

Kichard  Koe 

£100 

"        5 

Patent     ") 

"     27 

Wadding    [ 
Company   ) 

H.  N.  Overton 

£22  4  0 

"     28 

£14  6  0 

"     29 

In  one  of  these  columns  were  entered  the  names  of  all  the  creditors  who  had 
supplied  Messrs.  Schoolbred  with  goods,  and  in  the  last  column,  and  opposite  to  the 
names  of  the  creditors,  were  entered  all  the  sums  due  to  each,  and  in  an  intervening 
column  was  written  the  signature  of  the  person  who  received  the  money  at  the  time 
when  each  account  was  paid.  The  course  of  business  was  that,  when  any  per.'son 
called  for  the  amount  due  to  any  creditor  whose  name  was  entered  in  the  book,  he 
was  asked  the  amount  of  the  debt  claimed,  and  if  the  amount  thereupon  named  by 
him  corresponded  with  the  amount  entered  in  the  book,  the  debt  was  *imme-  r^qeo 
diately  paid  by  Messrs.  Schoolbred's  clerk,  and  the  person  receiving  it  was  •- 
required  to  sign  his  name  in  the  middle  column  of  the  book,  intervening  between  the 
name  of  the  creditor  and  sum  entered  as  the  amount  of  the  debt.  No  other  receipt  was 
required  or  taken  by  Messrs.  Schoolbred ;  but  if  an  entire  stranger  to  both  parties 

(m)  Hunter's  case,  2  Leach  624 ;  2  East  P.  C.  c.  19,  8.  36,  p.  928 ;  and  see  antej  p.  802. 
In  2  East,  it  is  said  that  Bailer,  J.,  thought  the  second  count  might  he  supported,  con- 
sidering this  to  be  as  much  a  receipt  as  the  writing  a  name  was  an  indorsement  on  a  bill 
of  exchange ;  but  to  this  it  was  answered,  that  an  indorsement  was  complete  by  writing 
the  name  on  the  bill  without  anything  more ;  whereas  the  name  itself,  as  stated  in  the 
indictment,  was  no  receipt,  though  the  name,  coupled  with  the  navy-bill,  might  together 
form  a  receipt.    But  then  it  ought  to  be  so  stated. 
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called  for  the  debt,  and  mentioned  the  amount  correctly  as  entered  in  the  book,  he 
would  receive  the  money  upon  his  signature  opposite  the  entry  as  above  described. 
The  signature,  H.  N.  Overton,  was  that  of  the  prisoner,  who  was  in  the  service  of 
the  Patent  Wadding  Company.  And,  on  a  case  reserved  on  the  question  whether 
the  entry  in  the  book  was  a  receipt  for  money  within  the  Stamp  Acts,  it  was  hdd 
that  it  was,  for  a  document  containing  a  signature  without  more  may  be  proved  to 
be  a  receipt,  and  here  the  evidence  aliunde  showed  this  entry  to  be  a  reoeipt^(n) 

Upon  the  authority  of  Hunter's  cas€y(p)  it  was  once  holden  that  an  indictment 
for  forging  the  word  '^  settled "  at  the  bottom  of  a  bill  of  parcels,  must  show  by 
proper  averments  that  it  is  a  receipt.  The  indictment  charged  that  the  prisoner  did 
forge,  &c.,  a  certain  receipt /or  money ^  to  wit,  for  the  sum  of  one  pound,  oneshilliog, 
and  sixpence;  which  said  forged  receipt  for  money  is  as  followeth,  that  is  to  say, 
^'  Settled,  J.  M."  Other  counts  called  it  an  acquittance.  It  was  objected  that  the 
indictment  should  have  shown,  by  proper  averments,  that  this  was  a  receipt  for 
money  according  to  the  determination  in  Hunter* s  cate.ip)  On  the  part  of  the 
prosecution,  it  was  contended  that  it  did  purport  to  be  a  receipt  made  by  a  person 
who  had  a  right  to  demand  money;  that  the  evidence  proved  that  the  right  arose 
from  the  sale  and  delivery  of  goods  according  to  the  bill ;  and  that  it  was  sufficient 
if  the  instrument  appeared  upon  the  evidence  to  be  of  the  description  stated  in  the 
indictment;  and  Testicles  case(p)  was  cited.  And  it  was  further  contended  that  as 
the  Stamp  Act  (25  Geo.  3,  c.  55,  s.  7)  had  enacted  that  every  note,  memorandum, 
&c.,  signifying  or  denoting  any  debt,  account,  or  demand  being  paid,  settled,,  &c.. 
should  be  deemed  and  taken  to  be  a  receipt  within  the  meaning  of  the  Act,  the 
necessity  of  averring  such  an  instrument  as  the  present  to  be  a  receipt  was  taken 
away.  But  the  court  held,  on  the  authority  of  Hunter's  case-f^p)  that  the  indict- 
ment was  defective.  (^) 

But  this  case  has  been  since  expressly  overruled,  and  it  has  been  held  that  a  count 
setting  out  as  an  acquittance  an  invoice  of  goods  sold,  with  the  word  ''  settled  "  at 
the  foot,  and  signed  with  a  name  in  full,  is  good  without  any  averment  of  the  mean- 
ing of  the  word  ^'  settled."  A  count  charged  the  prisoner  with  uttering  the  following 
acquittance  for  money,  viz. : — 

"  May  4,  Mr.  Martin. 

''  Bought  of  Lang  and  Son, 

"  Wholesale  Druggists,  Bristol. 
'^  6  Quarts  of  settledated  striking  acid. 
"  Settled  £4:0:  0"  "  Sam.  Hughes.' — 

^nro-i  ^and  it  was  objected  on  the  authority  of  the  preceding  case  that  this  count 
^  was  bad,  as  there  was  no  averment  as  to  the  meaning  of  the  word  **  settled." 
It  was  further  urged,  that  if  the  word  ^'  settled"  had  any  definite  meaning,  it  meant 
a  receipt,  as  was  held  in  Spawforth^  q.  t  v.  Alexa7ider,(r)  and  as  the  i^islature 
must  be  taken  to  have  meant  different  things  by  the  words  "  receipt"  and  '^  acquit- 
tance," the  court  could  not  say  that  it  was  an  acquittance.  But,  upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion  that  the  count  was  good.(s) 

The  indictment  charged  the  prisoner  with  forging  a  certain  receipt  for  the  pay- 
ment of  money,  in  form  following  (that  is  to  say) : — 

"  6*^.  January,  1830. 
"£16:  15:  6 

"  For  the  High  Constable, 

''James  Hughes."— 

(n)  Reg.  V.  Overton,  Dears.  G.  C.  308.  The  case  was  decided  on  the  question  whether 
the  writing  was  admissible  without  a  stamp.  Rex  v.  Hunter,  auproj  was  relied  on  by  the 
court. 

(o)  Ante^  p.  957.  (p)  Ante,  p.  952. 

(q)  Thompson's  case,  2  Leach  910,  Thomson,  B.,  and  Graham,  B. 

(r)  2  Esp.  R.  621. 

(«)  Rex  V.  Martin,  R.  &  M.  C.  C.  R.  483 ;  7  C.  &  P.  549  (32  E.  C.  L.  R.).  Sec  this  case, 
ante,  p.  796,  note  (A),  as  to  the  description  of  a  receipt  under  the  2  &  3  Will.  4,  c.  123,  s. 
3,  and  as  to  the  intent  to  defraud,  ante;  p.  776. 
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with  intent  to  defrand  J.  Grundy.  It  was  objected  that  the  document  set  out  was 
not  on  the  face  of  it  necessarily  "  a  receipt  for  the  payment  of  money."  The 
words  were  in  themselves  quite  ambiguous,  and  might  as  well  be  construed  to  import 
that  Hughes  had  paid  money  for  the  high  constable,  as  that  he  had  received  it  for 
him  ;  neither  was  it  to  be  deemed  a  receipt,  because  the  prosecutor  had  called  it  by 
that  name  in  the  indictment.  He  should  have  gone  further,  and  explained  by 
reference  to  the  other  documents,  or  to  the  course  of  business,  how  the  instrument, 
in  itaelf  ambiguous,  came  to  have  the  eflfect  of  a  receipt.(^)  Alderson,  B.,  *•  the 
cases  cited  are  clearly  distinguishable  from  the  present.  In  Hunter  s  case,  the 
forgery  consisted  in  merely  counterfeiting  the  signature  of  the  party,  which,  of 
course,  meant  nothing  without  reference  to  other  documents.  In  Thompson's  caJte^ 
the  forgery  consisted  in  writing  the  word  *  settled'  on  an  account  j  that,  also,  was 
an  expression  in  itself  entirely  ambiguous :  it  might  mean  either  that  the  party  was 
satisfied  as  to  the  correctness  of  the  items,  or  that  he  had  received  the  amount.  But, 
indeed,  that  case  has  been  expressly  overruled  by  Rex  v.  Martin.  1  think  there  is 
nothing  in  the  objection. "(t*) 

So  where  on  an  indictment  for  forging  and  uttering  an  acquittance  and  receipt 
for  money,  it  appeared  that  the  prosecutrix  gave  the  prisoner  the  bill  of  a  Mr. 
Sadler,  a  cheesemonger,  with  money  to  pay  that  bill  and  a  variety  of  others,  and 
the  prisoner  brought  the  bill  back  again  to  the  prosecutrix,  with  the  words,  ^^  Paid, 
sadler,"  at  the  bottom  of  the  bill,  with  a  little  8,  and  no  Christian  name,  and  Sadler 
proved  that  he  never  signed  any  bills  in  such  manner,  with  a  little  s  and  no  Christian 
name,  but  all  his  bills  had  his  initials,  *'  S.  Sadler,"  to  them ;  and  it  was  contended 
that  the  words  "  Paid,  sadler,"  did  not  necessarily  import  a  receipt  by  Sadler,  but 
they  might  be  a  memorandum  of  the  prisoner  of  her  having  paid  the  money  to 
him.  But  Lord  Denman,  C.  J.,  in  *summing  up,  said,  "  You  must  be  satisfied  r*q^n 
that  this  was  a  receipt  for  money,  and  I  apprehend  that  that  does  not  admit  '- 
of  any  kind  of  doubt.  The  prisoner  clearly  produced  it  as  a  receipt ;  but  it  is  said 
that  it  might  be  merely  a  memorandum  of  her  own,  denoting  that  she  had  paid  the 
bill }  but  I  apprehend  that  where  a  person  writes  under  a  bill  the  word  *  paid,'  with 
the  name  of  the  tradesman,  it  will  be  difficult  to  say  that  it  does  not  purport  to  be 
receipt  for  money."(i;) 

An  indictment  for  forging  or  uttering  a  receipt  at  the  foot  of  an  account  was 
bad,  if  such  recoipt  was  signed  with  the  initials  only,  and  there  was  nothing  in.  the 
indictment  to  explain  what  those  initials  meant,  though  such  receipt  was  described 
as  being  in  the  handwriting  of  a  person  whose  name  agreed  with  those  initials, 
and  was  stated  to  have  been  written  by  him  as  a  receipt  for  other  money,  and  falsely 
affixed  at  the  foot  of  another  account.  An  indictment  for  forging  or  uttering  a  receipt 
in  the  name  of  T.  S.,  should  show  that  T.  S.  was  a  person  to  whom  the  money  might  have 
been  paid.(t£;)  The  indictment  stated  that  a  precept  had  been  issued  by  Christopher 
Hindle,  one  of  the  high  constables  for  the  hundred  of  Blackburn,  directed  to  the 
overseers  of  the  poor  of  Clayton-le-dale,  to  collect  £21  lis,  4(Z. ;  tliat  a  receipt  for 
money,  viz.  for  the  sum  of  £21  lis.  4t/.,  had  been  forged,  by  falsely  affixing  and 
cementing  to  the  said  precept,  at  the  foot  thereof,  a  certain  receipt  in  the  hand- 
writing of  one  Henry  Hargreaves,  of  the  tenor  following,  that  is  to  say,  '^  1825, 
Rec^  H.  H.,"  which  had,  before  then,  been  made  and  written  by  the  said  Henry 
Hargreaves,  as  a  receipt  for  certain  other  money,  and  that  the  prisoner  published 

(t)  Hunter's  case,  aniSj  p.  957,  DOte  (m) ;  Thompson's  case,  anUj  note  (^),  and  Rex  v, 
BATtoUy  pottj  p.  960,  note  (y),  were  cited. 

(u)  Reg.  V.  Boardmaa,  2  M.  &  Rob.  147 ;  2  Lew.  181. 

(v)  Reg.  V,  Houseman,  8  G.  &  P.  180  (34  E.  C.  L.  R.).  The  report  does  not  set  out  the 
bill.  As  the  prosecutrix  proved  that  she  had  had  bills  from  Sadler,  weekly,  that  his 
former  bills  were  receipted  by  himself,  and  she  did  not  think  they  had  a  small  s  on  them, 
and  Sadler  never  signed  with  a  little  «,  and  no  Christian  name,  it  might,  perhaps,  admit 
of  some  doubt  whether  the  false  writing  bore  such  a  resemblance  to  the  genuine  receipts 
as  to  constitute  forgery.  Clinch's  case,  1  Leach  540,  ante,  p.  755,  and  Rex  v.  Fitzgerald, 
1  Leach  20,  antCf  p.  755,  seem,  however,  to  favor  the  opinion  that  it  would  constitute 
forgery.     C.  S.  G. 

(w)  These  positions  are  taken  from  the  marginal  note  in  R.  k  M.  C.  C.  R.,  but,  perhaps, 
they  are  hardly  deducible  from  the  case  itself.     C.  S.  G. 
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the  said  for<;ed  receipt  as  and  for  a  true  and  genuine  receipt  for  the  said  sum  of 
£21  11 8.  4f/.,  with  intent  to  defraud  the  said  Henry  Hargreaves.  A  motion  was 
raade  in  arrest  of  judgment,  on  the  ground  that  there  should  have  been  some  aver- 
ment or  innuendo  to  have  explained  what  was  meant  by  the  abbreviated  word  "  Rec'.,' 
and  what  by  the  initials  '*  H.  H.,"(a;)  The  indictment  appeared  to  Bayley,  J.,  to 
be  open  also  to  another  objection,  viz.  that  it  was  not  shown  what  connection  Henry 
Hargreaves  had  with  H indie  or  with  the  receipt.  And.  upon  a  case  reserved,  the 
judges  held  the  indictment  bad,  because  there  was  nothing  to  show  what  the  initials 
'^  H.  H.'*  meant,  or  what  connection  Hargreaves  had  with  Hindle  or  with  the 
receipt.(y) 

*Q«l  1       *The  prisoner  was  indicted  for  uttering  a  forged  receipt  for  money  as  stated 
-'  in  some  counts,  and  for  uttering  a  forged  acquittance  and  receipt  for  money 
as  stated  in  other  counta.     The  instrument  was  as  follows : — 

"  Received  from 
"  Mr.  Ben  don,  due  to 
"  Mr.  Warman,  17«.  Od, 
"  Settelled." 

The  prisoner  was  servant  to  Mr.  Warman,  and  applied  to  Bendon's  wife  for  pay- 
ment of  a  debt  of  17s.  due  to  Warman.  She  refused,  unless  she  had  Warmao's 
receipt,  and  the  prisoner  went  away  and  returned  with  the  above  document;  npou 
which  she  paid  the  money.  The  jury  having  convicted,  upon  a  case  reserved,  six 
of  the  judges(«)  thought  the  conviction  good,  as  the  receipt  sufficiently  appeared  to 
be  the  receipt  of  Warman,  especially  considering  the  conduct  of  the  prisoner  in 
producing  it  as  such,  and  if  so  it  was  a  forgery.  The  other  five  judge8(a)  thought 
it  did  not  purport  to  be  the  receipt  of  Warman,  and  therefore  was  no  forgery,  inas- 
much as  if  it  was  taken  to  be  the  receipt  of  the  prisoner  it  was  no  forgery;  and 
that  the  offence  of  the  prisoner  was  obtaining  money  by  false  pretences. (5) 

The  prisoner  was  convicted  upon  an  indictment,  which  charged  that  he  did 
feloniously  ibrge  a  certain  receipt  for  money,  which  was  as  follows: — 

"  Received  the  22nd  day  of  May,  1834,  of  Messrs.  Cox  and  Co ,  Paymasters, 
Royal  Regiment  of  Artillery,  the  sum  of  £13  sterling,  being  a  part  of  subsistence 
for  a  detachment  of  Captain  Bay  ley's  company,  second  battalion  Royal  Artillery  at 
Woolwich,  for  the  month  of  June,  1834. 

"R.  M.  PoiTLDEN,  Lieutenant  Royal  Artillery"— 

with  intent  to  defraud  R.  H.  Cox  and  others.  There  was  another  count  for  feloniously 
uttering  a  like  forged  receipt  for  money,  knowing  it  to  be  forged,  and  several  other 
counts,  upon  which  no  question  arose.  In  May,  1834,  Lieutenant  Poulden  had  the 
char«.'e  of  a  detachment  of  Captain  Bayley 's  company  of  the  second  battalion  royal 
artillery  at  Woolwich,  of  which  he  was  also  the  paymaster;  the  prisoner  was  acting 
under  him  as  pay-serjeant.  The  following  is  the  mode  by  which  the  subsistence 
money  is  provided  : — The  pay-serjeant  makes  out  for  the  use  of  the  paymaster,  at 
the  beginning  of  every  month,  an  abstract  of  the  subsistence  money  which  will  be 
wanted  for  the  soldiers  during  the  ensuing  month,  and  the  paymaster  gives  informa- 

(i)  Hunter's  case,  ante,  p.  957,  note  (m)  ;  Testick's  case,  anUy  p.  952,  note  (A) ;  and 
Thompson's  case,  ante,  p.  958,  note  (^),  were  cited. 

(y)  Rex  V.  Barton,  R.  &  M.  G.  0.  R.  141.  In  order  to  avoid  any  such  objections  as  were 
raised  in  this  case,  the  better  course  in  similar  cases  would  be  to  describe  the  instrument 
as  *'  a  certain  receipt  for  money,  that  is  to  say,  a  receipt  for  the  sum  of  £3,"  which  has 
been  held  to  be  sufficient.  See  onte^  p.  796,  and  note  (A),  Ibid.  In  Reg.  v.  Guy,  1  Cox 
C.  C.  18,  a  receipt  was  written  at  the  foot  of  an  account  for  meat  supplied,  headed,  *<A.  B. 
to  Joseph  Locke,"  and  the  receipt  was  "  Received  Joseph  Loclce,  junior;  and  the  account 
was  set  out  in  some  counts,  and  it  was  objected  that  these  counts  were  bad,  because  there 
was  nothing  to  show  what  connection  J.  Locke,  junior,  had  with  the  debt  of  J.  Locke  ;  but 
Erskine,  J.,  refused  to  stop  the  case,  and  the  prisoner  was  convicted  on  these  as  well  as 
other  counts  which  were  unobjectionable. 

(z)  Lord  Denman,  G.  J.,  Wilde,  C.  J.,  Cresswell,  J.,  Erie,  J.,  Piatt,  B.,  and  Williams,  J. 

ia)  Parke,  B.,  Patteson,  J.,  Coltman,  J.,  Rolfe,  B.,  and  Wightman,  J. 
b)  Reg.  V.  Inder,  1  Den.  0.  C.  325 ;  2  C.  &  K.  635  (61  E.  0.  L.  R.).    The  marginal  note 
in  Den.  G.  C.  is  quite  unwarranted  by  the  statement  in  the  body  of  the  report. 
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tion  to  Messrs.  Cox  and  Greenwood,  the  agents  of  the  regiment,  accordingly.  The 
pay  Serjeant,  in  order  to  receive  this  money,  brings  to  the  paymaster,  about  once  a 
week,  a  receipt,  partly  printed  and  partly  filled  up  by  himself,  *in  the  form  r*Q/.o 
above  set  forth,  and  upon  obtaining  the  paymaster's  signature  thereto,  he  gets  '- 
cash  for  it  from  any  of  the  neighboring  tradesmen,  who  afterwards  either  pass  it  to 
others  or  send  it  up  through  their  bankers  to  Messrs.  Cox  and  Greenwood,  who 
ultimately  pay  the  amount  to  the  bearer.  In  the  present  case  the  prisoner  brought 
the  instrument  in  question  to  Lieut.  Poulden,  on  the  22d  of  May,  filled  up  as  a 
receipt  for  subsistence  money  for  the  month  of  May,  which  Lieut.  Poulden  signed, 
not  being  aware  at  the  time  that  he  had  already  signed  the  receipts  for  all  the  sub> 
sistence  money  which  had  been  provided  for  the  month  of  May.  The  prisoner, 
after  obtaining  it,  erased  the  word  May,  and  inserted  instead  thereof  the  word  June, 
thereby  making  it  appear  to  be  drawn  for  subsistence  money  for  the  ensuing  month. 
This  had  the  effect  of  preventing  an  immediate  discovery,  as  Cox  and  Greenwood 
would  have  suspected  the  issuing  of  a  receipt  for  a  sum  beyond  the  subsistence 
money  provided  for  the  month  of  May,  supposing  all  the  other  receipts  to  have  then 
come  in.  The  prisoner  took  the  receipt  to  H.  T.  Failey,  a  grocer  at  Woolwich,  from 
whom  he  obtained  thirteen  sovereigns,  and  it  was  afterwards  transmitted  to  Cox  and 
Greenwood,  who  paid  the  same.  It  was  objected  that  the  instrument  was  not 
properly  described  in  the  indictment  as  a  receipt,  that  it  was  in  its  legal  effect  and 
operation,  if  anything,  an  order  for  the  payment  of  money,  and  ought  to  have  been 
so  described,  and  this  point  was  reserved  for  the  opinion  of  the  judges,  all  of  whom 
(except  Lord  Lyndhurst,  C.  B.,  Park,  J.  A.  J.,  and  BoUand,  B.),  having  considered 
this  case,  were  unanimously  of  opinion  that  the  conviction  was  good.(c) 

So  where  the  prisoner  was  charged  with  for<ring  a  certain  receipt  for  money,  viz., 
a  receipt  for  the  sum  of  £20,  and  it  appeared  that  the  prisoner  went  to  the  house 
of  a  tradesman  and  obtained  £20,  by  saying  that  he  came  from  Quartermaster- Ser- 
jeant Hunter,  for  change  for  an  instrument  in  the  following  form : — 

''Received  this  26th  day  of  September,  1834,  of  Messrs.  Cox  and  Co.,  Paymasters 
Royal  Regiment  of  Artillery,  the  sum  of  £20,  on  account  of  subsistence  for  my 
detachment  for  the  present  month. 

"£20.  "H.  Pester,  Capt.  Adj.  R.  H.  A. 

(Indorsed)  "Sam.  Rice,  Gun.  R.  H.  A." 

It  also  appeared  that  these  receipts  were  frequently  cashed  by  the  tradesmen  in 
Woolwich,  who  afterwards  received  the  money  from  the  army  agents.  Park,  J.  A. 
J.,  after  mentioning  tlie  preceding  case,  and  stating  that  he  was  not  aware  whether 
the  question  had  been  considered  or  not,  was  of  opinion  that  this  indictment  was 
good.(c/) 

Altering  the  sum  in  the  body  of  the  high  constable's  precept  for  county  rate  after 
he  had  signed  a  receipt  for  that  sum  at  the  bottom  of  the  precept,  was  a  forgery  of 
a  receipt  within  the  1  Will.  4,  c.  66,  s.  10.  The  indictment  charged  that  the 
prisoner  did  feloniously  forge  a  certain  receipt  fur  money  (that  is  to  say)  : — 

*•*  Herefordshire,  \  "  To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  rjicQ/jo 
To  Wit.        I      Parish  of  Titley,  in  the  County  of  Hereford.  L  ^^"^ 

"  By  virtue  of  an  order  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
Haid  county,  at  their  general  quarter  sessions  assembled,  you  are  hereby  required, 
within  thirty  days  from  your  receipt  of  this  precept,  or  otherwise  having  had  due 
notice  thereof,  to  pay  me  out  of  the  money  by  you  collected,  or  to  be  collected  for 
the  relief  of  the  poor  of  your  parish,  the  sum  of  £3  1 5s.  dd.,  being  the  proportion 
of  your  said  parish,  for  and  towards  the  general  county  rate,  to  be  applied  for  the 
several  purposes  mentioned  and  set  forth  in  the  several  statutes  in  such  case  made 
and  provided,  and  herein  fail  not  at  your  peril. 

"Given  under  uiy  haad  at  Mowley,  in  the  said  county,  th3  6th  day  of  Decem- 
ber, 1837. 

"  Dec.  31.  Rec*.  the  above  rate.  J.  Powell." 

"John  Powell,  Chief  Constabb  of  ths  Hundred  of ." 

(c)  Rex  r.  Hope.  R.  &  M.  C.  C.  R.  414. 

(d)  Rex  V.  Rice,  6  C.  &  P.  6-»4  (25  E.  C.  L.  R  ). 
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And  it  was  proved  that  Powell,  the  high  oonstable,  had  sent  the  precept  for  the 
county  rate,  which  was  Bet  forth  in  the  indictment,  with* the  sum  of  £3  d«.  9</., 
stated  in  it  as  the  amount,  and  that  he  aflberwards  received  that  sum  from  the  pri- 
soner, and  then  wrote,  "  Dec.  31.  Received  the  above  rate,  J.  PoweU."  The  pri- 
soner afterwards  presented  the  document  altered  into  £3  15s.  9^.  to  the  auditor  of 
the  Union,  and  obtained  that  sum  from  him.'  It  was  objected  that  this  was  not  a 
forgery  of  a  receipt,  for  that  the  whole  receipt  was  contained  in  the  words,  "Dec. 
31.  Eec**.  the  above  rate,  J.  Powell,"  which  was  unaltered,  and  that  altering  the 
precept  for  the  rate  to  which  the  receipt  referred  was  not  a  forgery  of  the  recapt 
It  was  answered  that  the  alteration  varied  the  amount  for  which  the  receipt  was 
given,  and  therefore  it  was  a  forgery  of  the  receipt :  and  it  was  held  that  it  was 
clearly  a  forgery  of  the  receipt,  (c) 

It  has  been  holden  that  a  scrip  receipt^  not  filled  up  with  the  name  of  the  sub- 
scriber or  person  from  whom  the  money  was  received,  is  not  a  receipt  for  money 
within  the  statutes.  The  point  came  on  for  consideration  upon  demurrer;  and  afior 
argument,  Grose,  J.,  delivered  the  opinion  of  the  judges,  and  said  that  the  instru- 
ment, the  tenor  of  which  was  necessarily  set  forth  in  the  indictment,  was  not  a  re- 
ceipt for  money  in  contemplation  of  law  within  the  meaning  of  the  2  Geo.  2,  c.  25, 
&c.  That  it  was  the  duty  of  the  cashier  appointed  by  the  bank  to  receive  such 
subscriptions  to  fill  up  the  receipts  with  the  names  of  the  subscribers,  or  persons 
from  whom  they  originally  received  the  money ;  and,  until  the  blank  left  in  the 
printed  form  was  so  filled  up,  the  instrument  did  not  become  an  acknowledgment  of 
payment ;  or,  in  other  words,  a  receipt  for  money.  While  in  such  a  state  it  was  no 
more  a  receipt  than  if  the  sum  professed  to  be  received  had  been  omitted.(/) 
^q/,...  In  an  action  for  false  imprisonment  the  defendants  justified  on  *the 
^  ground  that  the  plain tifi^  had  uttered  a  forged  accountable  receipt  for  money, 
and  on  the  trial  the  plea  was  amended  by  substituting  the  words  '^  acquittance  or 
receipts."     The  document  was  as  follows : — 

"1845. 

"  Scrip. 

"  Buckinghamshire  Railway  and  Oxford  and  Bletchley  Junction. 

"  Provisionally  Registered. 
"  Capital  £2,250,000,  in  shares  of  £20  each. 
"  Deposit  £2  2«.  per  share. 
"  Nos.  101,801  to  101,850.     The  holder  of  this  voucher  is  entitled  to  fifty  shares 
in  the  above  undertaking,  he  having  signed  the  subscribers'  agreement  and  parlia- 
mentary contract,  paid  the  deposit  as  above,  and  agreed  to  pay  all  calls  in  respect  of 
the  said  shares. 

"  By  order  of  the  Provisional  Committee  of  Management. 

"  W.  Hardinq,  Secretary." 

This  document  was  a  forgery.  It  was  held  that  this  instrument  was  not  an  ac- 
countable receipt,  acquittance  or  receipt  within  the  1  Will.  4,  c.  66.  It  was  merely 
a  certificate  that  something  had  been  done  by  some  person,  which  would  entitle  the 
holder  of  it,  at  a  future  period,  to  shares  in  the  company.  In  the  statute  the  word 
'*  acquittance"  is  found  in  connection  with  the  word  "  receipt,"  which  means  a 
receipt  which  acquits.(  ^) 

The  first  count  charged  the  prisoner  with  uttering  "  forged  acquittances  and  re- 
ceipts for  money;"  the  second  ** accountable  receipts  for  money;"  the  third  "war- 
rants and  orders  for  the  delivery  of  certain  securities  for  the  payment  of  money  ;"(A) 
the  fourth  "  undertakings  for  the  payment  of  money,"  describing  them ;  the  fifth 
**  undertakings  for  the  payment  of  money."  The  London  and  S.  W.  Railway  Co. 
was  established  by  the  4  &  5  Will.  4,  c.  88,  and  the  2  Vict.  c.  28.     The  company 

(«)  Reg.  V.  Vaughan,  8  C.  &  P.  276  (34  E.  C.  L.  R.),  Gurney,  B.  It  was  also  objected 
that  there  ought  to  have  been  an  innuendo  that  '*Rec'."  meant  "Received,"  but  this  objec- 
tion was  also  overruled. 

(/)  Lyon's  case,  2  Leach  597 ;  2  East  P.  C.  c.  19,  s.  36,  p.  933.  And  see  several  points 
as  to  the  forgery  of  «cr^  receipts  discussed  in  Reeves's  case,  2  Leach  808,  et  seq, 

(ff)  Clark  V.  Newsam,  1  Ezch.  R.  131. 

[h)  The  third  was  abandoned  on  the  argument  by  the  prosecution. 
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in  November,  1846,  determined  to  create  a  number  of  new  shares,  and  a  bill  was 
depending  in  Parliament  relating  to  such  new  shares.  The  new  shares  had  been 
allotted  to  the  old  proprietors.  The  course  pursued  in  relation  to  the  new  shares 
was  this :  letters  were  written  to  the  old  proprietors,  giving  them  the  option  of  sub- 
scribing for  the  new  shares,  and  the  new  shares  were  allotted  to  such  proprietors  as 
desired  it.  The  allotment  was  intimated  to  a  proprietor  by  a  letter,  which  required 
him  to  pay  a  deposit  of  £5  per  sliare  to  the  banker  of  the  company.  The  proprie- 
tor took  his  letter  of  allotment  to  the  banker,  paid  his  deposit  of  £5  a  share,  and 
the  banker  gave  a  receipt  for  the  amount  paid,  and  also  signed  the  letter  of  allot- 
ment as  a  voucher  that  the  deposit  had  been  paid.  The  proprietor  then  took  the 
letter  of  allotment  so  signed  by  the  banker  to  the  office  of  the  company,  and  there 
received  in  exchange  an  instrument  signed  by  two  of  the  directors  in  the  form  of 
the  instruments,  which  were  the  subject  of  the  indictment,  and  which  were  denom- 
inated "  Scrip,"  and  the  instruments  proved  to  have  been  uttered  by  the  prisoner 
were  the  same  in  form  and  contents  as  such  scrip.  The  possession  of  the  scrip  was 
the  only  proof  required  by  the  company  of  the  title  of  the  holder,  and  of  the  pay- 
ment of  the  deposit.  *A  copy  of  these  instruments  is  in  note  (k).  The  r*Qf>K 
prisoner  having  been  convicted,  upon  a  case  reserved,  it  was  contended  that  ^ 
the  instruments  were  not  receipts  at  all,  either  accountable  or  otherwise.  At  the 
time  of  receiving  such  instrument  the  party  is  in  possession  of  a  receipt  for  the 
money,  and  therefore  it  is  presumable  that  it  was  not  intended  as  a  receipt,  but  as 
something  else ;  and  if  it  be  contended  that  it  is  a  second  receipt,  the  form  of  the 
instrument  negatives  that,  and  shows  that  it  operates  quite  in  a  different  manner, 
and  was  intended  so  to  do.  The  mere  recital  in  the  instrument — ^that  the  party  had 
paid  £5 — cannot  make  it  a  receipt.  Neither  are  the  instruments  undertakings  for 
the  payment  of  money.  They  are  mere  contingent  undertakings;  for  it  is  left  in 
doubt  what  the  party  undertaking  will  do.  The  nature  of  the  undertaking  itself 
depends  on  the  occurrence  of  a  contingency.  On  the  part  of  the  crown  it  was  con- 
tended that  the  instrument  was  both  a  receipt  and  acquittance.  Suppose  A.  writes 
to  B.  offering  to  make  him  a  present,  the  offer  is  intercepted  by  C,  who  forges  the 
receipt  of  B.,  and  presents  it  to  A.,  who  thereupon  gives  him  the  present;  would 
not  that  be  forgery?  The  Act  seems  to  distinguish  a  receipt  from  an  acquittance. 
It  says,  ^^  receipt  or  acquittance,"  and  seems  to  have  contemplated  some  such  case  of 
acquittance,  where  the  payment  was  voluntary,  and  not  merely  such  receipts  as  are 
themselves  acquittances.  The  holder  was  discharging  an  obligation  when  he  paid 
the  £5,  as  there  was  an  agreement  that  he  should  do  so.  The  instrument  operates 
as  an  accountable  receipt,  being  an  acknowledgment  by  the  company  that  they  have 
received  £5,  and  hold  it  on  account  of  the  holder  of  the  scrip.  The  instrument  is 
also  an  undertaking  for  the  payment  of  money.  It  is  an  undertaking  by  the  com- 
pany to  pay  interest  on  the  shares  If  on  any  contingency  the  interest  might 
become  payable,  this  is  an  undertaking  within  the  statute.  Afterwards  eight  of  the 
judges(i)  were  of  opinion  that  the  instrument  did  not  purport  to  be  a  receipt  and 
acquittance,  nor  even  a  receipt  within  the  statute  It  was  not  a  receipt  in  ordinary 
parlance,  nor  made  with  the  intent  of  being  such,  though  it  might  be  used  as  evi- 
dence of  the  payment  of  the  deposit;  but  any  written  paper  capable  of  being  so  used 
was  not  a  receipt ;  as,  for  instance,  a  letter  written  by  a  landlord  to  a  third  person 
saying  that  his  tenant  had  duly  paid  his  rent.  On  the  other  hand,  four  judgesQ") 
thought  that  the  instrument  was  on  the  face  of  it  an  acknowledgment  of  the  payment 
of  the  deposit,  and  was  therefore  a  receipt  for  that  sum.  Coltman,  J.,  thought  it 
was  an  undertaking  for  the  payment  of  money.  Lord  Denman,  C.  J.,  and  Wilde, 
C.  J.,  doubted  whether  it  were  so,  but  gave  no  opinion;  and  the  rest  of  the  judges 
were  of  opinion  that  it  was  not.  They  thought  it  was  only  an  undertaking  to 
deliver  shares  bearing  interest,  not  that  the  interest  should  be  paid ;  as  an  under- 
taking to  deliver  a  bond  for  the  payment  of  money  with  interest  would  be  no  under- 
taking for  the  payment  of  money.(A;) 

(t)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Rolfe, 
B.,  and  Williams,  J. 

(/)  Lord  Denman,  C.  J.,  Wilde,  G.  J.,  Wightman,  J.,  and  Brie,  J. 

{k)  Reg.  V.  West,  1  Den.  €.  C.  258;  2  G.  &  K.  496  (61  E.  G.  L.  R.).     Manle,  J.,  in  the 
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*QR(^l       *A  inemoraDdum  importing  that  A.  B.  had  paid  a  sum  to  C.  D.,  hut  not 
-^  importing  any  acknowledgment  from  C.  D.  of  his  having  received  it,  was 
holdon  not  to  be  a  receipt  within  the  statute.(/) 

On  an  indictment  for  forging  a  receipt  it  appeared  that  the  document  purported 
to  be  an  agreement  between  the  prisoner  ai  d  S.  Cooper,  and  recited  that  an  order  of 
affiliation  had  been  made  on  the  prisoner  for  the  payment  of  two  shillings  a  week  to 
S.  Cooper,  and  that  an  arrangement  had  been  made  between  the  parties,  wherebj,- 
on  payment  by  the  prisoner  to  S.  Cooper  of  £25,  the  receipt  whereof  was  thereby 
acknowMgcd^  8.  Cooper  should  indemnify  the  prisoner  from  all  further  expeDse:^ 
respecting  the  child.  The  document  purported  to  be  signed  by  the  parties.  Cole- 
ridge, J. :  ''  This  is  an  agreement  between  the  parties,  with  a  positive  statement  of 
the  receipt  of  the  money,  purporting  to  be  signed  by  the  prosecutrix.  In  Reg,  v. 
Uarveyim)  there  was  merely  a  recital.  This  id  no  recital.  It  is  true  there  is  a 
recital  in  the  first  instance ;  but  the  allegation  of  the  receipt  of  the  money  is  not  by 
way  of  recital.  The  words  are  '  the  receipt  whereof  is  hereby  acknowledged.'  I 
can't  conceive  anything  more  like  a  receipt."(n) 

Where  a  person  who  was  employed  by  the  executors  of  a  contractor  with  the 
navy-board  to  settle  the  account  of  the  testator  with  government  produced  certain 
forged  acquittances  and  receipts  for  money y  and  delivered  them  to  the  navy-board  in 
order  to  exonerate  the  estate  of  the  testator  from  an  extent,  it  was  holden  to  be  a 
forging  and  uttering  within  the  2  Geo.  2,  c.  25.  The  indictment  charged  the 
pnsoner  with  forging  and  uttering,  knowing,  ^c,  a  great  many  acquittances  and 
receipts  (which  were  set  forth),  with  intent  to  de^ud  the  Kin^^.  It  was  objected 
by  his  counsel  that  the  case  was  not  within  the  2  Geo.  2,  c.  25,  as  the  receipts  in 
question  purported  to  be  receipts  given  to  Colli nridge,  the  contractor,  by  persons 
employed  by  him,  for  money  therein  stated  to  have  ^en  paid  to  them  fjr  work  and 
materials  done  and  provided  for  the  business  in  which  he  was  employed  under  the 
navy-board,  and  were  produced  by  the  prisoners  as  vouchers,  to  accompany  and 
verify  C(»llinridge's  accounts,  in  order  to  get  them  passed  by  the  navy -board;  which 
accounts  the  prisoner  had  taken  upon  himself,  after  Collinridge's  death,  to  get 
passed,  in  order  to  avoid  an  extent  which  had  issued  against  Colliuridge's  estate 
and  effects.  And  it  was  urged  in  support  of  the  objection,  that  these  workmen 
*Qfi7l  ^^^®  solely  employed  by  Collinridge,  and  not  by  the  navy-board;  and  *that 
-'  he,  and  not  the  navy-board,  was  answerable  to  them.  That,  therefore,  the 
board  had  nothing  to  do  with  these  receipts ;  and  it  was  indifferent  to  the  board 
whether  these  sums  had  been  paid  to  these  several  persons  or  not.  The  prisoner 
having  been  convicted,  the  case  was  submitted  to  the  consideration  of  the  twelve 

course  of  the  argument  asked,  ''Would  it  be  forgery  to  write  to  a  mau,  'Sir — I  have  to 
acknowledge  the  receipt  of  your  obliging  letter,  and  return  you  many  thanks  for  your 
kind  present  of  £10' — would  that  be  an  acquittance?  No;  for  the  giver  is  quit  before 
he  gives  the  present.  There  is  nothing  that  it  is  an  acquittance  of.  He  need  not  give 
the  present  at  all."     The  documents  were  as  follows : — 

''  London  &  South  Western  Railway, 

"  New  Capital,  1846-7. 

"  One  share,  £50. 

»*No. " 

The  holder  of  this  scrip  certificate  having  paid  the  deposit  of  £.*>,  signed  the  Parliamen- 
tary contract  and  subscribers'  agreement,  and  agreed  to  pay  all  calls  in  respect  thereof, 
is  the  proprietor  of  one  share  of  £50,  part  of  the  additional  capital  raised  under  the 
authority  of  the  special  general  meeting  of  proprietors  held  on  the  17th  of  November, 
1846,  and  the  resolutions  of  the  court  of  directors  held  the  same  day.  The  share  repre- 
sented by  this  scrip  certificate  will  bear  interest  at  the  rate  of  £5  per  cent,  per  annnm  on 
the  amount  paid,  from  the  Ist  of  January,  1847,  to  the  Isl  of  July,  1853,  after  which  lattfr 
date  it  will  rank  with  the  original  stock,  and  share  rateably  in  the  net  profits  of  the  com- 
pany. See  also  lOtb  resolution  of  the  court  of  directors,  17th  November,  1846,  on  the 
bacic  hereof. 

Dated  the  1st  day  of  January,  1847. 

Entered,  J.  L.  Eyre,     )  Directors  " 

Alfred  Morgan,  H.  G.  Lacey,  /  ^^'^^^^o'^^' 

Treasurer. 
(/)  Rex  V.  Harvey,  R.  k  R.  227.  (m)  Supra. 

(n)  Reg.  V.  Hill,  2  Cox  C.  C.  246. 
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judges,  who  all  (with  the  exception  of  Lawrence.  J.,  who  was  absent)  held  that  the 
conviction  was  right,  and  the  receipts,  as  stated,  were  within  the  statute.  Gross, 
J.,  in  delivering  their  opinion,  said,  "  The  facts  in  the  case  prove  that  these  receipts 
were  forged;  and  that  they  purported  to  have  been  given  to  Collinridge  by  workmen 
for  moneys  paid  by  him  to  them  for  work  done  for  the  commissioners  of  the  navy- 
hoard.  The  persons,  therefore,  employed  for  that  purpose  by  him^  were  employed 
not  solely  on  his  account,  but  on  account  of  the  King;  and  these  receipts,  if  genuine, 
would  have  been  legal  vouchers  for  his  account,  and  would  have  entitled  him  to  a 
discharge  from  the  navy-board.  It  is  clear  then,  from  the  facts  proved  at  the  trial, 
and  from  the  verdict  of  the  jury,  that  these  receipts  are  forged  receipts,  and 
that  they  were  knowingly  uttered  by  the  prisoner  with  intent  to  defraud  the 
King"(o) 

In  the  foregoing  case  a  point  arose  as  to  the  right  of  the  prisoner  to  put  the 
prosecutor  to  his  election,  on  an  indictment  statitig  various  forgeries.  The  first 
count  of  the  indictment  charged  that  the  prisoner  uttered,  &c.,  a  certain  forged 
acquittance  and  receipt  for  money  (setting  it  forth),  also  a  certain  other  forged 
acquittance  and  receipt  for  money  (also  setting  it  forth),  and  stated  in  like  manner 
above  twenty  other  receipts  of  different  dates,  for  different  sums,  and  purporting  to 
be  signed  by  different  persons,  with  intent  to  defraud  the  King.  And  before  any 
witnesses  had  been  examined,  the  counsel  for  the  prisoner  submitted  to  the  court 
whether  the  prosecutor  ought  not,  under  the  circumstances  of  this  case,  to  elect  on 
which  of  the  several  receipts  stated  in  the  first  count  of  the  indictment  he  intended 
to  proceed,  and  be  restrained  from  proceeding  on  more  than  one  of  them ;  as,  amidst 
such  a  variety,  it  would  otherwise  be  almost  impossible  for  the  prisoner  to  conduct 
his  defence.  But  Le  Blanc,  J.,  referred  to  the  indictment,  by  which  it  appeared 
that  all  the  receipts  stated  in  the  first  count  were  charged  to  have  been  uttered  at 
one  and  the  sarne  time;  and  as  this  single  act  of  uttering  the  receipts  would,  if 
clearly  proved,  constitute  only  one  offence  of  utteriiu/,  he  refused  the  application. 
The  proof  was  that  the  several  receipts  stated  in  the  indictment  were  uttered  at  the 
same  time  in  one  bundle,  given  by  the  prisoner  to  the  solicitor  of  the  navy-board. 
And  when  the  case  was  submitted  to  the  consideration  of  the  twelve  judges,  they 
were  all  of  opinion  that  the  application  to  put  the  prosecutor  to  his  election  was 
properly  refu8ed.(;)) 

It  was  not  an  offence  within  the  1  Will.  4,  c.  66,  if  a  party  wrote  on  the  back  of 
a  bill  of  exchange  "  Received  for  R.  A.,  and  signed  his  own  name.  Nor  was  it  an 
offence  within  that  statute  to  forge  an  endorsement  upon  a  warrant  or  order  for  the 
payment  of  money.  The  prisoner  was  indicted  for  forging  and  uttering,  knowing 
it  to  be  forged,  an  indorsement  on  an  instrument  which  was  in  the  form  of  a  bill  of 
exchange,  in  which  one  Aickmau  was  the  payee,  and  *the  indictment  con-  r^Ko^^o 
tained  counts  charging  the  forging  and  uttering  of  an  indorsement  upon  an  '- 
order  for  the  payment  of  money,  an  indorsement  upon  a  warrant  for  the  payment  of 
money,  and  a  receipt  on  an  order  for  the  payment  of  money.  The  prisoner  took 
the  instrument  in  question  with  the  following  indorsement  upon  it,  ^'Received.  R. 
Aiknian,''  to  the  banking  house  where  it  was  payable,  and  presented  it  for  payment; 
but  the  clerk,  perceiving  that  the  name  of  the  payee  in  the  instrument  was  spelt 
"  Aickman,"  with  a  "  c,'*  but  in  the  indorsement  was  spelt  "  Aikman"  without  any 
'^  c,"  objected  to  pay  it:  upon  which  the  prisoner  altered  the  indorsement  thus, 
Received  fur  R.  Aickman,  Ot.  Arscott;''  his  own  name  being  Or.  Arscott.  Bolland, 
B. :  ^^  The  offences  charged  in  the  indictment  are,  the  forging  an  indorsement  or  an 
order  for  the  payment  of  money,  and  also  the  uttering  of  the  indorsement,  and  the 
forging  and  uttering  a  receipt  on  an  order  for  the  payment  of  money.  On  looking 
at  the  Act  of  Parliament,  the  sections  which  apply  to  this  case  appear  to  be  the 
third  and  the  tenth.  By  the  third  section,  several  substantive  acts  of  forgery  are 
mentioned.  (His  Lordship  read  the  section  through.)  Now  if  this  had  been 
charged  as  a  bill  of  exchange,  instead  of  an  order  for  the  payment  of  money,  there 
would  not  have  been  any  difficulty.     But  the  section  does  not  include,  in  the  offences 

(o)  Thomas's  case,  2  Leach  877 ;  2  East  P.  C.  c.  19,  8.  36,  p.  934.    And  see  Jones's  case, 
antej  p.  808. 

(p)  2  Leach  882. 
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ennmerated,  the  for^og  of  an  iDdorsemeDt  od  an  order  for  the  payment  of  money. 
The  tenth  section  applies  to  the  forging  and  uttering  of  receipts.  But  the  words 
nsed  are,  "  any  acquittance  or  receipt,  either  for  money  or  goods,  or  any  acoonntable 
receipt,  either  for  money  or  goods,  or  for  any  note,  bill,  or  other  security  for  pay- 
ment of  money."  That  section,  therefore,  will  not  apply  to  those  counts  which 
charge  the  prisoner  with  forginsr  and  uttering  a  receipt  on  an  order  for  the  payment 
of  money."  Littledale,  J. :  "  There  are  three  sets  of  oflfences  charged  in  the  indict- 
ment ;  the  first  relates  to  an  order,  the  second  to  a  warrant,  and  the  third  to  a  receipt. 
It  is  not  necessary  to  consider  the  first  question  that  was  raised,  whether  the  pri- 
soner uttered  the  forged  indorsement  upon  the  instrument  or  not,  as  those  counts 
of  the  indictment  which  charge  the  offence  are  not  properly  framed,  as  they  do  not 
properly  describe  the  instrument.  The  Act  of  Parliament,  which  consolidates  the 
Acts  relating  to  forgery,  says  (his  Lordship  here  read  section  3,  and  observed) — 
Therefore  it  is  made  a  felony  if  any  person  forges  or  puts  off  any  bill  of  exchange, 
or  any  promissory  note  for  the  payment  of  money,  or  any  indorsement  on  either  of 
them.  If  the  charge  had  been  the  uttering  a  forged  indorsement  upon  a  bill  of 
exchange,  it  would  have  met  the  facts  of  thi^  case ;  but  that  is  not  the  offence  charged 
in  the  indictment.  Let  us  then  see  what  the  Act  of  Parliament  provides  with 
respect  to  warrants  and  orders.  The  legislature  has  made  no  provision  for  foiging 
an  indorsement  on  any  warrant  or  order,  but  for  forging  the  instrument  itself;  and 
I  think  that  the  Act  of  Parliament  was  purposely  so  framed,  because  warrants  and 
orders  do  not  pass  by  indorsement,  but  bills  of  exchange  and  promissory  notes  do. 
It  is  very  probable  that  the  person  who  drew  the  indictment,  not  seeing  in  the 
instrument  so  many  days  or  months  after  date,  did  not  think  it  was  a  bill  of 
♦OfiQl  ®^change,  and  therefore  charged  the  prisoner  with  utteriog  a  forged  indoree- 
J  ment  on  an  order  for  the  payment  of  money.  Now  this  is  *not  an  offence 
within  the  Act  of  Parliament ;  and  I  think  you  cannot  call  the  indorsement  itself 
an  order  for  the  payment  of  money,  because  the  word  '  indorsement'  is  used  in  the 
Act,  and  the  Act  meant  a  distinct  instrument  in  mentioning  a  warrant  or  order. 
Then  as  to  the  tenth  section,  the  question  is,  whether  this  is  foi^ng  a  receipt  for 
the  payment  of  money  ?  The  words  are,  *  Received  for  R.  Aickman,  G.  Arsoott' 
I  take  it,  that  to  forge  a  receipt  for  money  is  writing  the  name  of  the  person  for 
whom  it  is  received.  But  in  this  case  the  acts  done  by  the  prisoner  were,  receiving 
for  another  person,  and  signing  his  own  name.  Under  these  circumstances  the 
prisoner  must  be  acquitted  upon  this  indictment."(^) 

The  prisoner  was  indicted  for  forging  a  receipt  with  intent  to  defraud  W.  Cl^;g. 
Clegg's  mother  had  sent  a  post-office  order  for  £1  to  him  at  Portsmouth,  and  this 
letter,  after  having  been  left  in  Clegg's  room,  had  been  abstracted  by  some  one ;  and 
the  same  day  the  prisoner  went  to  the  post-office,  and  there  produced  the  order, 
asking  payment  for  it.  The  clerk  told  him  he  must  first  sign  it,  and  thereupon  he 
signed  the  name  "William  Clegg,"  and  received  the  £1.  Byles,  J.,  doubted 
whether  this  document  was  not  an  order  for  the  payment  of  money.  It  was  sub- 
mitted, on  the  part  of  the  crown,  that  it  was  a  receipt,  and  had  always  been  so 
treated.  There  was  an  order  on  the  back  directing  the  payee  to  sign  the  receipt  on 
the  other  side.  Byles,  J. :  "  As  it  has  hitherto  been  taken  to  be  a  receipt,  I  shall 
so  receive  it."(r) 

The  prisoner  was  indicted  for  uttering  a  forged  receipt  for  money,  which  was  in 
the  following  form : — 

"  Bermondsey,  Rotherhithe, 
"  19/2  and  Deptford  Roads.  ''  1/ 

*'  St.  James's  Gate, 

"  Clears  Fort  Place,  East  Lane,  Plough  Bridge,  St.  James's,  China  Hall,  Rother- 
hithe, New  Road,  Gibraltar,  Swan  Bar,  and  on  all  side-bars  of  the  trust." 

(q)  Rex  V.  Arscott,  6  C.  &  P.  408  (26  E.  0.  L.  R.),  Littledale,  J.,  Bolland,  B.,  and  Vftu- 
ghan,  J.,  but  see  sec.  23,  antej  p.  941,  as  to  indorsements  on  warrants,  Ac,  for  payment  of 
monej. 

(r)  Reg.  V.  Ansell,  8  Cox  C.  C.  409.  Byles,  J.,  added,  that  he  would  consider  the  point, 
and,  if  the  doubt  were  not  removed,  reserve  the  point;  but  it  does  not  seem  that  the  point 
was  reserved. 
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The  prisoDer  was  a  canuan  in  the  employ  of  the  South  Western  Railway  Com- 
paDy,  who  every  evening  repay  their  carmen  any  sums  they  have  expended  during 
the  day  for  passing  with  their  vans  or  carts  through  any  turnpikes,  and  the  prisoner 
gave  the  officer  of  the  company,  whose  duty  it  was  to  pay  or  allow  him  any  money 
he  had  expended  in  passing  through  St  James's  turnpike  gate,  the  said  false  ticket, 
as  a  voucher  for  his  having  passed  through  the  gate  and  paid  the  toll ;  whereas  he 
had  not  passed  through  any  gate  belonging  to  the  trust  or  paid  any  toll.  The 
false  ticket  in  form  and  color  resembled  and  was  an  imitation  of  a  turnpike  ticket, 
given  on  passing  through  St.  James's  gate.  The  figure  1/  on  the  right-hand  side 
indicates  that  Is.  has  been  paid  on  passing  through  the  turnpike  gate.  If  a  larger 
or  smaller  sum  *thau  Is,  has  been  paid,  the  sum  actually  paid  is  inserted.  It  rjfcqi^A 
was  objected  tliat  the  document  was  merely  a  pass  and  not  a  receipt;  but,  on  ^ 
a  case  reserved,  the  conviction  was  affirmed. («) 

Where  un  an  indictment  for  uttering  a  forged  receipt  for  the  sum  of  XIO,  it 
appeared  that  the  prisoner  pretended  that  he  was  authorized  by  James  Reese  to 
settle  the  debt  and  costs  in  an  action  brought  by  Reese  against  Pritchard,  and 
thereby  obtained  from  Pritchurd  the  sum  of  £10,  for  which  he  produced  the  fol- 
lowing receipt,  which  was  stamped  with  a  2s.  Qd.  stamp : — 

"  Received  of  Mr.  Wm.  Pritchard  by  the  hands  of  Mr.  Wm.  Griffiths  the  sum 
of  10  pounds,  being  in  full  for  debt  and  costs  due  to  the  said  Jas.  Reese,  having  no 
further  claim  against  the  said  Wm.  Pritchard.  As  witness  my  hand  this  15  day  of 
October,  1842. 

"  The  mark  of  X   James  Reese." 

And  it  was  clearly  proved  that  Reese  had  not  signed  the  receipt  or  authorized  it  to 
be  signed,  or  empowered  the  prisoner  to  settle  the  debt  and  costs.  It  was  objected 
that  the  instrument  was  not  a  receipt,  but  an  agreement ;  and  that  the  statute  only 
applied  to  cases  where  a  debt  was  actually  due.  But  Wightman,  J.,  overruled  the 
objections,  and  the  prisoner  was  convicte(l.(^) 

Upon  an  indictment  for  uttering  a  forged  accountable  receipt  for  goods,  it  ap- 
peared that  the  prisoner,  who  was  a  pawnbroker,  uttering  the  following  forged  docu- 
ment:— 

"  William  Fitchie,  Pawnbroker, 

"  No.  85,  Church  Street, 

"Preston,  15th  January,  1856. 

**  741.  Blanket — 2  Sheets — Counterpane. 

8/ 
**  Elizabeth  Hopton,  New  Preston. 

an  it  IT 

**1/10  "5" 

and  at  the  time  of  uttering  it  the  prisoner  alleged  that  it  was  a  ticket  or  note  which 
he  had  given  to  a  person  at  the  time  certain  goods  were  pledged  to  him ;  and,  upon 
a  case  reserved,  it  was  held  that  this  ticket  was  an  accountable  receipt  within  the 
meaning  of  sec.  10  of  the  1  Will.  4,  c.  6t) ;  for  it  is  substantially  in  the  form  re- 
quired by  the  Pawnbrokers'  Act  (39  &  40  Geo  3,  c.  99,  s.  6),  and  it  is  a  receipt 
for  goods  pledged  with  the  pawnbroker,  upon  the  production  of  which,  and  pay- 
ment of  the  principal  and  interest  due,  the  party  would  be  entitled  to  demand  the 
goods,  (tt) 

The  prisoner  was  indicted  for  forging  an  acquittance  and  receipt  for  money,  and 
it  appeared  that  the  prisoner  was  clerk  to  an  attorney  who  had  been  employed  by 
W.  Ryder  to  prosecute  J.  Ash  for  perjury.  Ash  was  tried  for  perjury  at  the  Staf- 
ford Summer  Assizes,  1845,  and  an  order  made  for  the  payment  of  the  costs  of  the 
prosecution  on  the  treasurer  of  the  county.  This  order  was  in  the  usual  form, 
directing  a  certain  sum  to  be  paid  to  the  prosecutor  and  each  of  the  witnesses  re- 
spectively.    The  practice  of  the  county  treasurer  was  to  pay  the  whole  amount  of 

(«)  Reg.  V.  Fitch,  L.  &  C.  159;  Reg.  v.  Howley,  Ibid. 

(t)  Reg  V.  Griffiths,  MoDmouth  Spr.  Ass.  1843.     MSS.  C.  S.  6, 

(u)  Reg.  V.  Fitchie,  D.  &  B.  175. 
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such  an  ^order  to  the  attorney  for  the  prosecution,  or  his  clerk ;  bat  he  re- 


quired the  signature  of  every  person  named  in  the  order  to  be  written  on  the 
back  of  the  order,  and  opposite  each  name  the  sum  ordered  to  be  paid  to  each  per- 
son respectively ;  but  the  treasurer  did  not  make  any  inquiry,  or  take  any  step  to 
ascertain  whether  the  different  persons  had  actually  received  the  sums  set  again&t 
their  names.  The  prisoner  took  the  order  to  the  treasurer's  office,  having  obtained 
the  signatures  of  W .  Rydi  r,  the  prosecutor,  and  all  the  witnesses  esoept  three,  and 
on  behtilf  of  these  three  witnesses  the  prosecutor  had  signed  his  name,  and  the  in- 
dorsement at  the  back  of  the  order  when  first  presented  to  the  treasurer  was  as  ftil- 
lows : — 


*'  William  Ryder 
"  George  Keates 
*' Jos^eph  Perkin 
"  Samuel  J^hellard 
"Jane  Vickerstaff 
*-  William  Brunsfield 
**  James  Brentnull,     . 
*' Thomas  Hodgkinson 
"  For  John  Cliff,  James  On 
Hope 


£ 

9. 

d. 

.   24 

11 

6 

•2 

13 

4 

2 

13 

4 

2 

14 

8 

2 

14 

8 

3 

0 

0 

1 

10 

0 

1 

10 

0 

kes,  and  Thomas') 
'*  Wiili  im  Ryder  ) 


6     10     8 


49       8     2" 


i. 

d. 

10 

0 

10 

8 

10 

0 

The  treasurer's  clerk  objected  to  pay  the  amount,  and  required  the  actual  signa- 
tures of  the  three  witnesses,  and  having  drawn  his  pen  across  their  names,  he  gave 
back  the  order  to  the  prisoner,  who  took  it  away,  and  brought  it  back ;  and  the 
order,  as  he  then  presented  it,  appeared  to  have  the  signatures  of  the  three  witnesses 
thus : — 

£ 

"  James  Oakes 1 

"  John  Cliff      .  ....         3 

*•  Thomas  Hope 1 

The  treasurer's  clerk  then  paid  the  prisoner  £49  8«.  2d. ;  and  the  prisoner  wrote 
*'  C.  J.  Parker,  for  T.  Cooper,"  under  the  indorsements  on  the  back  of  the  order. 
The  name  James  Oakes  was  not  written  by  him  or  by  his  authority.  It  was  ob- 
jected that  this  signature  on  the  back  of  the  order  was  neither  a  receipt  or  acquit- 
tance. The  7  Geo.  4,  c.  64,  s.  24,  required  the  treasurer  to  pay  to  the  person 
named  in  any  order,  **  or  to  any  one  duly  authorized  to  receive  the  same  on  his  or 
her  behalf,  the  money  in  such  order  mentioned."  The  signature  on  the  back  of 
the  order,  therefore,  was  merely  an  authority  from  the  witness  to  the  treasurer  to 
pay  the  money  to  the  person  producing  the  order.  £rle,  J.:  *^I  have  considered 
the  point  with  my  brother  Coleridge,  who  concurs  with  me  in  thinking  that  the 
names  on  the  back  of  the  order  have  merely  the  effect  of  giving  an  authority  to  the 
holder  of  the  document  to  receive  the  sums  of  money,  and  that  the  amounts  written 
opposite  to  the  several  names  do  not  express,  nor  are  they  intended  to  express,  that 
♦Q721  *'^®  parties  have  given  a  receipt  or  acquittance  for  *the  money.  As  there 
•^  appears  to  be  no  count  adapted  to  the  instrument  in  question,  I  am  bound  to 
say  that  this  indictment  has  not  been  sustained." (v) 

R.  F.  Pries  was  indicted  for  forging  the  foUowmg  accountable  receipt : — 

"  By  order  of  R.  F.  Pries,  we  have  this  day  transferred  into  the  name  of  Messrs. 
Collman  and  Stolterfoht,  759  quarters  and  4  bushels  of  wheat,  ex  August  Ferdi- 
nand, Captain  Richards,  &  Neustadt. 

"  Entered  by  R.  F.  Pries,  and  now  lying  in  our  granaries,  Bennondsey  Wall. 

"  The  wheat  is  insured  against  risk  of  fire  by  us.  Brown  and  Young. 

»*  Corn  Exchange,  October  23, 1852." 

(v)  Reg.  0.  Cooper,  2  C.  &  E.  586  (61  £.  G.  L.  R.)  ;  s.  o.,  as  Reg.  v.  Parker,  2  Cox  G.  C.  274 
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It  was  objected  that  this  document  merely  purported  to  be  a  memorandum  of  the 
transfer  of  goods  by  Brown  and  Young,  but  it  was  no  evidence  of  a  receipt  of  goods. 
Alderson,  B.,  '^  I  am  clearly  of  opinion  that  this  is  an  accountable  receipt  within  the 
statute.  It  purports  that  on  the  23d  October  Brown  and  Young  had  goods  belong- 
ing to  the  prisoner  in  their  granaries,  which  they  had  received  from  him  for  the 
benefit  of  (tollman  and  Stolterfoht,  and  that  they,  Brown  and  Y'oung,  held  them- 
selves accountable  to  Collman  and  Stolterfoht  for  such  goods.  It  is  true  that  the 
word  '^  receipt "  is  not  named  throughout  the  document,  but  it  is  sufficient  that  it 
appears  to  be  a  receipt  in  substance." (tr) 

The  prosecutor,  G.  Fowler,  was  a  dealer  in  earthenware,  and  the  prisoner  bought 
four  crates  of  earthenware  from  him,  paying  only  for  one,  and  it  was  agreed  that  on 
the  prisoner  remitting  the  price  of  the  three  that  remained  unpaid  for,  the  prosecu- 
tor should  remit  to  the  piisoner  an  order  for  the  delivery  of  the  crates  to  him,  and 
that  in  the  meantime  they  should  lie  at  the  dock  in  the  name  of  the  prosecutor. 
The  goods  were  forwarded  by  canal  to  Liverpool  on  this  understanding,  and  depos- 
ited on  the  Duke's  Dock  quay.  It  was  the  ordinary  course  of  business  with  the 
canal  company  on  the  arrival  of  the  goods  to  send  a  ''  note  deliverer  "  to  obtain  the 
signature  of  the  consignee  to  a  note  in  the  following  form : — 


Date 
1857 

1 

To  whom 
consigned 

Specifi- 
cation of 
goods 

Charges 

Signature  of 
parties  acknow- 
ledging that  the 
goods  are  lying 
on  the  quay  at 
Duke's  Dock  at 
their  own  risk 

Date 
1857 

Time 

1 

October 

20 

G.  Fowler 

4  Crates 

£114«.9<;. 

George  Fowler 

October 

20 

8 

30 

This  note  stated  the  date  of  arrival  in  Liverpool,  the  consignee's  name,  and  the 
amount  of  charges  in  separate  columns,  leaving  three  other  columns  to  be  filled  up 
by  the  consignee.  The  first  of  ^these  latter  columns  was  headed  *'  Signa-  ri^nrjo 
ture  of  the  parties,  &c.  /'  the  others  contained  the  date  and  the  hour  of  '- 
making  the  signature  in  the  preceding  column.  The  practice  was  for  the  note 
deliverer  to  hand  to  the  party  signing  this  document,  as  consignee,  a  delivery  note, 
entitling  the  holder  to  the  delivery  of  the  goods  on  payment  of  the  canal  charges. 
The  note  deliverer  called  at  an  earthenware  dealer's  in  Liverpool,  and  saw  the 
prisoner  standing  at  the  door,  and  asked  him,  ^'  if  he  knew  George  Fowler."  He 
said,  '^  Yes ;  I  am  George  Fowler."  He  then  obtained  the  prisoner's  signature  to 
the  book  which  he  carried,  and  thereupon  handed  him  the  delivery  note.  The 
above  document  is  the  form  as  signed  by  the  prisoner.  The  prisoner  subsequently 
presented  the  delivery  note  and  obtained  the  goods.  He  had  no  authority  from  the 
prosecutor  to  sign  for  him.  It  was  objected  that  the  document  was  not  a  receipt 
within  the  Act;  for  the  prisoner's  signature  did  not  entitle  him  to  the  possession  of 
the  goods,  but  merely  to  a  delivery  note.  It  was  answered  that  as  the  delivery  note 
would  entitle  him  to  receive  the  goods,  a  constructive  delivery  of  the  goods  did  in 
fact  take  place  on  his  signing,  for  the  liability  of  the  consignor  and  of  the  carrier 
was  at  an  end ;  and  Wightman,  J.,  overruled  the  objection. (x) 

It  now  remains  to  notice  the  cases  which  relate  to  the  instruments  which  may  be 
considered  as  warrants  or  orders  for  the  payment  of  money  or  delivery  of  goods. 

It  appears  at  one  time  to  have  been  contended  that  the  statute  was  confined  to 
commercial  transactions;' but  several  cases  have  decided  that  it  is  not  so  confined.(^) 

(w)  Reg.  p.  Price,  6  Cox  C.  C.  165,  Martin,  B.,  concurred. 

\x)  Reg.  V.  Meigh,  7  Cox  C.  C.  401.  After  taking  time  to  consider,  Wightman,  J.,  said, 
he  had  no  doubt,  and  therefore  did  not  reserve  the  point. 

(y)  Graham's  case,  2  East  P.  C.  c.  19,  s.  41,  p.  945.  M'Intosh's  case,  2  East  P.  C.  c.  19, 
8.  39,  p.  942. 
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It  has  been  frequeotlj  holden  that  instrumeotB  which  in  the  commercial  world 
have  peculiar  deuomi nations  may  jet  be  laid  as  warrants  or  orders  for  the  payment 
of  money,  if  they  fall  within  those  terms,  and  are  such  in  effect.  So  that  a  bill  of 
exchange  may  be  laid  as  an  order  for  payment  of  money, (z)  and  in  one  of  the  cases, 
where  this  point  was  considered  by  the  judges,  they  were  unanimously  of  opinion 
that  it  was  well  laid ;  and  it  was  observed  that  every  bill  of  exchange  seemed  to  be 
an  order  for  the  payment  of  money,  though  not  vice  verid.(^a)  And  in  a  subsequent 
case  the  judges  all  finally  concurred  in  opinion  that  a  bill  of  exchange  or  bankers 
draft  was  well  laid  in  the  indictment  as  an  order  for  payment  of  money,  on  the 
ground  that,  though  it  was  a  bill  of  exchange,  it  was  also  a  warrant  for  the  paymeot 
of  money ;  it  was,  if  genuine,  a  voucher  to  the  bankers  or  drawees  for  the  payment.(6)' 
*Q741  *^°  another  case  the  prisoner  was  convicted  of  forging  and  uttering, 
^  knowing  it  to  be  forged,  a  certain  order  for  the  payment  of  money  in  the 
words  and  figures  following : — 

"  PetersJieM^  6  August,  1799. 
"  Sir, — Please  to  pay  on  demand  to  Mr.  Hugh  Young,  or  order,  all  my  proportion 
of  prize-money,  due  to  me  for  my  services  on  board  His  Majesty's  ship  Leander,  for 
which  this  shall  be  your  authority.     Witness  my  hand, 

"  John  Johnson, 

his  mark. 
"  To  Alexr.  Davison,  Esq. 
"No.  21  y  Mi'llbmik-street,  Westminster j 

''  Signed  before  us, 

"  Walter  Noble,  Minister. 

'*JoHN  Williams,      )  ^,       i.     _i      >» 

"  Francis  Gibbons,    |  Churchwardens. 

In  two  counts  it  was  called  an  order  for  payment  of  money ;  and  in  two  other  counts 
a  bill  of  exchange;  and  it  was  stated  to  have  been  forged  and  uttered,  with  intent  to 
defraud  J.  Johnson.  Four  other  counts  charged  the  offence  to  have  been  com- 
mitted with  intent  to  defraud  A.  Davison.  One  of  the  objections  on  the  part  of 
the  prisoner  was  that  this  was  not  a  bill  of  exchange,  nor  an  order  for  the  payment 
of  money  within  the  7  Geo.  2,  c.  22,  because  no  sum  of  money  was  mentioned,  and 

(z)  Locketi's  case,  Trin.  T.  1774;  1  Leach  94;  2  East  P.  C.  c.  19,  s.  38,  p.  940.     The  in- 
strument was  in  the  following  form  . — 

"London,  Feb.  14,  1772. 
"  Messrs.  Neale,  James,  Fordjce,  and  Down. 
"Pay  to  Mr.  William  Hopwood  or  bearer,  sixteen  pounds  ten  sillings  and  sixpence. 
"£16  10*.  ed.  R.  Vkksist." 

{a)  Shepherd's  case,  2  East  P.  C.  c.  19,  s.  40,  p.  944 ;  1  Leach  226.  The  instrument  was 
as  follows : — 

"  Green-street,  31st  July,  1781. 

"  Sirs, — Pray  pay  to  Mr.  John  Atkins,  or  bearer,  six  pounds  six  shillings,  value  re- 
ceired.     Voura,  ic,  H.  Turser." 

(6)  WiUoughby's  case,  2  East  P.  C  c.  19,  s.  40,  p.  944;  ante^  p.  507.  The  instrumeot 
was  in  this  form  : — 

"Post  Bill. 

"Birmingham,  13  Feby.  1783; 
"No.  6127." 
"  Sir  Wm.  Lemon.  Bt.  k  Co.  Bankers,  London. 

"  Pay  5  Gas.  to  Mr.  Rich*.  Moore,  or  bearer  on  demand,  value  received. 

"  ROBT.  COALES." 

"  Rec<>.  5  Gas. 

"  Ent*.  R.  MooRB." 

1  A  counterfeit  bank  bill  may  be  set  forth,  in  an  indictment  for  uttering  it,  as  a  forged 
promissory  note ;  and  if  a  design  to  defraud  an  individual  is  alleged,  it  is  not  necessary 
to  allege  the  existence  of  the  bank  of  which  it  purports  to  be  a  bill :  Comm.  v.  Carey,  2 
Pick.  47. 
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it  was  not  certain  that  any  money  woald  be  due  to  Johnson.     But,  on  a  case 
reserved,  the  judges  held  the  conviction  proper. (c) 

In  a  case  in  which  the  prisoner  drew  a  bill,  "  Please  to  pay  the  bearer  on  demand 
fifteen  pounds,  and  account  to  your  humble  servant,  Charles  H.  Kavenscrofl,"  which 
was  kis  own  name ;  but  the  bill  was  not  addressed  to  any  one,  and  when  the  instru- 
ment was  uttered,  the  following  words  and  signatures  were  forged  upon  it,  *•  Payable 
at  Messrs.  Masterman  &  Co.,  White  Hart  Court,  Wm.  Mclnerheny;  and  it  appeared 
that  Mclnerheny  kept  cash  at  Masterman  &  Co/s,  who  were  bankers ;  a  majority  of 
the  judges  held  that  this  was  not  an  order  for  payment  of  money,  there  being  no 
special  averments  in  the  indictment  that  it  was  intended  for  an  order,  or  that  Mas- 
terman &  Co.  were  banker8.(r^ 

The  prisoner  drew  a  forged  bill  upon  the  treasurer  of  the  navy,  and  made  it  pay- 
able to  blank  or  order,  and  signed  it  in  the  name  of  a  navy  surgeon.  It  was  holden 
that  such  a  direction  to  pay  to  blank  or  order  was  not  sufficient,  and  that  to  con- 
stitute an  order  for  payment  of  money,  there  must  be  some  payee.(e) 

It  is  said  that  it  seems  to  be  settled,  that  if  the  warrant  or  order  mentioned  in 
the  7  Geo.  2,  c.  22,  do  not  purport  on  the  face  of  it,  *or  be  shown,  by  proper  r*q7R 
averments,  to  be  made  by  one  having  authority  to  command  the  payment  of  *- 
the  money  or  direct  the  delivery  of  the  goods,  and  to  be  compulsory  on  the  person 
having  possession  of  the  subject  matter  of  it,  but  only  purport  to  be  a  request  to 
advance  the  money  or  supply  the  goods  on  the  credit  of  the  party  applying,  which 
the  other  may  comply  with  or  not,  as  he  sees  proper,  it  is  not  a  warrant  or  an  order 
within  the  8tatute.(/) 

Thus  it  was  holden  that  a  note  in  the  name  of  an  overseer  of  the  poor  to  a  shop- 
keeper, desiring  him  to  let  the  prisoner  have  certain  goods,  which  he  would  see  him 
paid  for,  was  not  a  warrant  or  order  for  the  delivery  of  goods  within  the  repealed 
statute.  Nine  of  the  judges,  on  a  conference,  were  clearly  of  opinion  that  the 
writing  was  not  a  warrant  or  order  for  the  delivery  of  goods  within  the  Act,  con- 
sidering that  the  words  warrant  or  order,  as  they  stand  in  the  Act,  are  synony- 
mous, and  import  that  the  person  giving  such  warrant  or  order  has,  or  at  least 
claims,  an  interest  in  the  money  or  goods  which  are  the  subject  matter  of  it,  and 
has,  or  at  least  assumes  to  have,  a  disposing  power  over  them,  and  takes  on  him  to 
transfer  the  property,  or  at  least  the  custody  of  them,  to  the  person  in  whose  favor 
such  warrant  or  order  is  made.  And  though  this  case  must  fall  within  the  mis- 
chief, yet,  in  the  construction  of  an  Act  so  penal,  the  strict  letter  of  it  ought  not 
to  be  departed  from.(^) 

So  a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  have  certain  goods, 
has  been  holden  not  to  be  an  order  for  the  delivery  of  goods  within  the  statute,  it 
appearing  that  the  person  whose  name  was  forged  in  the  note,  though  a  customer 
of  the  tradesman,  was  not  the  owner  of,  nor  had  any  special  interest  in  the  goods 
in  question,  or  any  others  in  the  tradesman's  hands,  nor  had  any  authority  to  send 
any  such  order  if  it  had  been  genuine.(A) 

Upon  similar  grounds  it  was  ruled,  by  a  very  learned  judge,  that  a  forged  order 
for  the  purpose  of  obtaining  a  reward  for  the  apprehension,  &c.,  of  a  vagrant,  was 
not  a  forgery  within  the  statute,  unless  it  contained  the  requisites  prescribed  by  the 

(e)  M'Intosh's  case,  2  Ra&t  P.  C.  c.  19,  s.  39,  p.  942. 

(d)  Rex  V.  Ravenscroft,  R.  k  R.  161. 

(e)  Rex  V.  Richards,  R.  k  R.  193,  and  see  Rex  v.  Randall,  Id.  195. 

(/)  2  East  P.  C.  c.  19,  s.  37,  p.  936;  Reg.  v.  Newton,  2  Moo.  C.  C.  R.  59,  poft,  p.  986 

Iff)  Mitchell's  case,  Fost.  119 ;  2  East  P.  C.  c.  19,  s.  37,  p.  936. 

(A)  Williams's  case,  1  Leach  114;  2  East  P.  C.  c.  19,  s.  37,  p.  937.  The  point  was  sub- 
mitted to  the  consideration  of  the  judges,  who  all  (De  Grey,  C.  J.,  and  Willes,  J.,  being 
absent)  agreed  that  the  case  was  not  within  the  statute,  feeling  themselves  bound  by  the 
authoritj-  of  Mitchell's  case,  noie  (^) :  but  most  of  them  said  they  should  have  doubted 
the  propriety  of  that  determination,  if  it  had  been  res  mtegra;  but  as  it  had  been  so  long 
acquiesced  in,  they  thought  it  could  not  be  departed  from.  And  accordingly,  in  a  subse* 
quent  case,  a  note  in  the  following  form:  ^'Messrs.  Songer, — Please  to  send  £10  by  the 
bearer,  as  1  am  so  ill  I  cannot  wait  on  you, — Eliz.  Wery,"  was  holden  not  to  be  an  order 
within  the  statute:  Ellor's  case,  2  East  P.  C.  c.  19,  s.  37,  p.  938;  1  Leach  323.  The  pri- 
soner was,  therefore,  acquitted  of  the  felony ;  but  detained,  and  at  a  subsequent  sessions 
convicted  of  the  misdemeanor :  1  Leach  323. 
VOL.  II.— 48 
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VagraDt  Act,  17  Geo.  2,  o.  5,  8.  5.  The  order  was  deficient  in  the  requisites  de- 
scribed by  that  Act,  inasmuch  as  it  did  not  purport  to  be  under  seal,  and  it  was  not 
directed  to  the  high  constable  of  the  Riding :  and  it  was  contended,  on  behalf  of 
the  prisoner,  that  such  an  instrument,  supposing  it  to  have  been  genuine,  would 
have  been  perfectly  inoperative ;  that  it  was  nothing  more  than  an  order  by  a  magis- 
trate on  the  county  treasurer  for  the  payment  of  a  sum  of  money,  over  which  the 
*9761  ^^^^^^^^  ^^^  °^  control  or  dominion  ^whatsoever,  except  by  means  of  the 
^  17  Geo.  2,  c.  5.  On  the  part  of  the  prosecution,  it  was  contended  princi- 
pally, that  since  orders  in  the  fof  m  of  the  order  in  question  had  been  generally 
drawn  and  acted  upon  in  the  Riding  of  the  county  in  which  this  offence  was  com- 
mitted, it  was  not  essential,  to  bring  the  prisoner  within  the  statute,  that  the  order 
should  comply  with  the  requisites  of  the  17  Geo.  2,  c.  5  :  and  that  it  was  sufficient 
that  it  pursued  the  usual  form,  being  thereby  capable  of  being  the  instrumoit  of 
fraud.  But  Bay  ley,  J.,  said,  ^'  To  bring  the  case  within  the  statute,  the  order  must 
be  such  as,  on  the  face  of  it,  imports  to  be  made  by  a  person  who  has  a  disposing 
power  over  the  funds.  In  this  case,  the  party  looking  at  the  Act  must  have  known 
that  the  order  was  not  made  by  one  who  had  a  disposing  power  over  the  funds  in 
his  hands.  The  magistrate,  as  an  individual,  had  no  right  to  make  such  an  order^ 
and  the  treasurer  had  no  right  to  consider  it  as  an  order  which  he  was  bound  to 
obey.  The  magistrate,  in  his  character  of  a  justice  of  the  peace,  had  no  authority 
to  make  such  an  order ;  if  he  had  any  it  was  derived  from  the  statute,. but  he  had 
no  power  to  make  such  an  order  as  this,  and  if  such  a  one  had  been  made,  the 
treasurer  ought  not  to  have  obeyed  it."(») 

The  same  prisoner  was  tried  and  convicted  at  the  same  assizes  for  presentrng  the 
same  order  to  the  treasurer  of  the  county  pretending  it  was  genuine,  and  obtaining 
from  the  said  treasurer  under  such  order  the  sum  of  £4  10«.  6r/.  The  indictment 
ai^r  charging  that  the  prisoner,  with  intent  to  cheat,  &c.,  the  treasurer,  presented 
the  order,  and  that  he  knowingly,  &c.,  pretended  that  it  was  a  genuine  order,  pro- 
ceeded, '*  And  so  the  jurors,  &c.,  say  that  the  prisoner  on  the  day  and  year.  &c., 
did  obtain  the  said  sum  of  £4  10«.  6c/.;"  but  the  intent  to  cheat  and  defraud  the 
said  treasurer  was  not  stated  in  this  part  of  the  indictment,  nor  was  the  obtsining 
charged  to  have  been  effected  knowingly  aud  designedly.  And  upon  a  case  reserved 
the  judges  held  the  indictment  bad.((j  ) 

By  the  48  Geo.  3,  c.  75,  a  justice  of  the  peace  may  order  the  treasurer  of  the 
county  to  pay  every  churchwarden,  overseer,  headborough,  or  constable,  the  ex- 
penses he  has  incurred  in  burying  any  dead  body  that  has  been  cast  on  shore.  A 
justice's  order  was  forged,  stating  that  a  dead  body  had  been  cast  on  shore  in  the 
parish  of  A.,  that  I.  S.  had  made  oath  before  the  justice  that  he  had  laid  out  £S 
5«.  in  the  burying  such  body  and  requiring  the  treasurer  to  pay  him  that  sum.  The 
M-jn^  indictment  was  for  ibrging  *and  uttering,  &c.,  this  order;  and  was  founded 
'  on  the  7  Geo.  2,  c.  22,  and  it  was  objected  that  the  order  in  question  was 
not  properly  a  warrant  or  order  for  the  payment  of  money  within  that  statute }  that 
it  was  not  in  its  purport  a  compulsory  or  even  a  valid  order  within  the  48  Geo.  3, 
c.  75,  as  it  did  not  appear  on  the  face  of  it  that  the  person  who  was  stated  to  have 

(i)  RuBhworth'8  case,  R.  &  R.  317.  Id  Graham's  case,  2  East  P.  C.  c.  19.  s.  41,  p.  945, 
ante,  p.  973,  note  (t/),  the  prisoner  was  indicted  for  a  similar  offence,  and  an  objection 
taken  on  his  behalf  was,  that  the  17  Geo.  2,  c.  5,  b.  18,  expressly  subjected  the  party 
Gorging  SQch  an  order  to  a  penalty  of  £r)0,  which  must  be  considered  as  a  repeal  of  the 
7  Geo.  2,  c.  22,  as  to  orders  of  this  description.  And  it  is  observed  in  2  Bast  (ubi  tupra) 
thai  this  objection  seems  to  have  been  entitled  to  a  different  consideration  from  what  it 
is  stated  to  have  received;  as  the  prisoner  was,  notwithstanding,  convicted,  and  received 
judgment.  And  a  gv,  is  made  as  to  what  became  of  the  case.  It  should,  however,  be 
observed  that  the  17  Geo.  2,  c.  5,  s.  18,  enacted,  that  'Mn  case  any  such  petty  constable 
or  other  officer  or  governor  or  master  of  any  house  of  correction  shall  counterfeit  any 
such  certificate,  receipt,  or  note,  or  make  or  knowingly  permit  to  be  made  any  alieratioa 
in  any  such  certificate,  receipt,  or  note,  he  shall  forfeit  the  sum  of  fifty  pounds;"  and  that 
it  does  not  appear  from  the  report  thitt  the  prisoner,  Graham,  was  a  petty  constable  or 
other  officer,  ^c.  A  still  better  answer  to  the  objection  seems  to  be,  that  the  order  in 
question  was  neither  a  certificate,  receipt,  or  uote,  within  the  I8th  section  of  the  17  Geo. 
2f  c.  6. 

(y )  Rex  V,  Rashworth,  eor,  Bayley,  J.,  and  R.  k  R.  317. 
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laid  ont  the  money,  und  to  whom  repayment  thereof  was  ordered,  was  one  of  the 
officers  of  the  parish  or  place  to  whom,  hy  that  statute,  a  justice  of  the  peace  has 
authority  to  order  a  repayment.  That  the  order  must  be  compulsory,  which  this 
was  not,  because  it  did  not  state  all  that  was  sufficient  to  entitle  the  person  to  the 
payment  of  the  money ;  and  that  the  instrument  also  purported  to  be  an  order  to 
pay  to  the  person  at  whose  expense  the  corpse  was  buried,  and  not  to  the  officer  of 
the  parish  or  place  who  had  repaid  him.  The  learned  judge  thought  that  the  order, 
though  it  might  not  be  compulsory,  was  not  in  itself  a  nullity,  nor  made  void  by  . 
the  statute,  but  was  still  an  order  for  the  payment  of  money,  and  protected  by  the 
7  Geo.  2,  c.  22.  And,  upon  a  case  reserved,  several  of  the  judges  thought  the  con- 
viction wrong,  being  of  opinion  thnt  the  instrument  was  not  properly  a  warrant  or 
order  for  the  payment  of  money  within  the  7  Geo.  2,  c.  22,  because  the  justices  had 
no  authority  to  make  such  an  order,  but  in  favor  of  a  churchwarden,  overseer,  &e. : 
but  a  majority  of  the  judges  thought  the  conviction  right,  because  it  did  not  appear 
on  the  face  of  the  order  that  I.  S.  was  not  a  churchwarden,  &c.,  and  that  if  nothing 
appeared  to  the  contrary,  on  the  face  of  the  order,  they  thought  the  treasurer  bound 
to  conclude  that  the  justice  had  not  made  an  order  without  satisfying  himself  ttiat 
I.  S.  was  a  churchwarden,  &c.{k) 

It  follows  from  these  principles  that  an  indictment  for  forging  a  warrant  or  order 
will  be  bad  in  form,  if  it  appears  upon  the  face  of  it,  that  the  person  whose  name  was 
subscribed  to  the  warrant  or  order  had  no  authority  to  make  it. 

An  indictment  which  charged  the  prisoner  with  forging  an  order  for  the  delivery 
of  goods  stated  that  the  order  was  subscribed  by  one  L.  D.,  ^*he,  the  said  L.  D., 
then  and  there  being  the  servant  of  one  J.  L.  D.  in  his  business  of  a  silk  dyer,  and 
purporting  to  be  a  warrant  or  order  from  the  said  L.  D.  cm  such  servant  of  the  said 
J.  L.  D.  for  the  delivery  of  81b  of  raw  silk."  It  appeared  that  L.  D.,  whose  name 
was  forged,  was,  in  fact,  the  son  of  J.  L.  D.,  and  was  apprenticed  to  his  father, 
whose  business  of  a  silk  dyer  was  principally  conducted  by  him.  Amongst  other 
objections,  on  behalf  of  the  prisoner,  it  was  urged  that  to  bring  the  offence  within 
the  statute  the  order  must  purport  to  be  made  by  a  person  who  had  an  authority, 
or  at  least  claimed  an  interest  in  the  subiect  matter  of  it,  and  who  took  upon  him 
to  transfer  it  to  the  person  in  whose  favor  the  order  was  made.  That  it  was  not 
averred  in  the  indictment  that  L.  D.,  whose  order  it  purports  and  is  averred  to  be, 
had  any  authority  over,  or  interest  in,  the  goods  in  question,  or  any  authority  to 
make  such  an  order,  which  ought  to  have  been  expressly  allied.  It  states  that 
another  person  was  the  owner,  namely,  the  father  J.  L.  D.,  to  whom  the  son  rinntjo 
was  only  a  servant;  and  it  cannot  be  inferred  from  that  ^circumstance  that>  ^ 
the  son  had  authority  over  the  goods ;  and  the  want  of  such  an  averment  cannot  be 
supplied  by  parol  evidence :  on  the  contrary,  the  order  appears  to  have  been  made 
by  an  apprentice,  who  was  not  sui  Juris,  and  had  no  disposing  power.  And,  upon  a 
case  reserved,  the  judges  held  the  conviction  bad.  The  learned  judge,  who  delivered 
their  opinion,  said,  "  that  on  the  construction  of  the  statute  the  forged  warrant,  or 
order  for  the  delivery  of  the  goods,  must  purport  to  be  the  order  of  the  owner,  or 
of  some  person  who  has,  or  at  least  claims,  an  interest  in,  or  who  has,  or  at  least 
assumes  to  have,  a  disposing  power  over  the  goods,  and  takes  upon  him  to  transfer 
the  property  or  custody  of  them  to  the  person  in  whose  favor  such  order  is  made." 
And,  as  to  the  form  of  the  indictment,  he  said,  *'  that  it  ought  to  have  appeared  in 
the  indictment  that  the  person,  whose  name  was  subscribed  to  the  order,  had  an 
authority  to  make  it ;  but  that  this  could  not  be  collected  by  any  legal  inference 
from  the  words  of  the  indictment ;  for  L.  D.,  the  person  whose  name  was  forged, 
was  stated  to  be  the  servant  of  the  owner,  which  excluded  every  idea  that  he  had 
or  could  claim  any  interest  in  the  goods  which  were  the  subject  of  the  order,  and 
that  it  ought  to  have  been  expressly  averred  that  he  had  authority  to  make  it.''(/) 

(k)  Rex  o.  Froad,  R.  k  R.  389. 

(/)  Clinch's  case  2  East  P.  C  c.  19,  s.  37,  p.  938 ;  1  Leach  640.  And  see  Rex  v.  Wilcox 
R.  k  R.  50,  ante,  p.  798.  And  it  seems,  therefore,  that  if  the  indictment  states  the  person 
in  whose  name  the  order  was  forged  to  have  been  servant  to  L.  S.,  and  that  the  order  was 
for  the  delivery  of  goods  to  I.  S.,  it  ought  to  show  that  the  servant  as  such  had  a  disposing 
power  over  the  goods :  MS.  Bayley,  J. 


978  Op  the  Forobry  of  Private  Papers,  [book  iv. 

In  the  foregoing  case  it  was  further  objected,  on  behalf  of  the  prisoner,  that  the 
instrument  in  question  was  not  an  order,  but  a  bare  request ;  that  it  was  not  directed 
to  any  person,  and  consequently  was  not,  upon  the  face  of  it,  compulsory  upon  the 
holder  of  the  goods :  and,  further,  that  it  ought  to  have  appeared  on  the  face  of  the 
indictment  that  the  order  was  to  the  holder  of  the  goods. (m)  Upon  these  points, 
the  learned  judge,  who  delivered  the  opinion  of  the  judges,  said,  "that  the  order 
must  be  directed  to  the  holder  or  person  interested  in  or  having  possession  of  the 
goods ;  that  the  order  set  forth  in  the  indictment  was  not  directed  to  any  person 
whatsoever,  but  merely  expressed  a  desire  that  8Ib  of  silk  should  be  delivered  to 
the  bearer  of  it  without  any  direction  from  whom  it  was  to  be  received ;  and  that  on 
this  ground  therefore,  the  judges  were  of  opinion  that  this  was  nut  a  warrant  or 
order  within  the  statute/ '(n) 

But  where  on  an  indictment  for  forging  an  order  for  payment  of  money  it 
appeared  that  the  prboner  called  at  the  bank  of  Messrs.  Alexander,  where  Mr. 
Kamsey  kept  an  account,  and  said  that  she  had  called  for  £800,  which  she  had 
deposited  with  Mr.  Ramsey — ^the  clerk  told  her  that  he  could  not  pay  her  without 
an  order.  The  next  day  she  came  again,  and  handed  to  the  cashier  a  forged  paper 
as  follows : — 

"Holton,  Mar.  31,  1853. 
'^  Sirs, — Pleas  to  pay  the  Bearis,  Mrs.  Smart,  the  sum  of  Eaight  Hundred  and 
50  4£  ten  shillings  for  me, 

"James  Ramsey." 

*Q7Q1  *'^^^^  paper  was  folded  in  the  shape  of  a  letter,  and  addressed  outside,  "  Mrs. 
^  Smart."  The  cashier  asked  the  prisoner  if  her  name  was  Smart ;  she  aaid 
"  Yes.''  He  then  asked  her  if  she  had  seen  Mr.  Ramsey  write  the  order :  she  said 
"  No ;  he  handed  it  to  her."  The  cashier  did  not  pay  the  money.  He  said  that  if 
he  had  seen  Mr.  Ramsey  write  it,  or  had  known  that  it  was  his  writing,  he  should 
have  treated  it  as  an  order,  and  have  paid  the  money,  although  it  was  not  addressed 
to  Messrs.  Alexander.  Upon  a  case  reserved  upon  the  question  whether  the  paper 
above  set  forth  was,  under  the  circumstances,  an  order  for  the  payment  of  money 
within  the  statute,  it  was  held  that  it  was.  Supposing  the  facts  to  have  been  true, 
and  the  instrument  to  have  been  genuine,  it  would  have  been  such  an  order  as,  if 
paid,  would  have  relieved  the  bankers  from  any  further  demand  for  the  money  so 
paid.  The  facts  supply  the  want  of  a  formal  direction  to  the  banker.  Suppose 
Ramsey  had  told  the  prisoner  to  go  to  the  bank,  and  that  she  had  been  toki  that 
they  weuld  not  pay  her  without  an  order,  and  that  she  came  back  the  next  day 
with  this  document  from  Ramsey,  it  would  then  have  been  a  good  order.(o) 

But  it  should  be  well  observed  that  if  the  order  purport  to  be  one  which  the  party 
has  a  right  to  make,  although  in  truth  he  had  no  such  right,  and  although  no  such 
person  as  the  order  purports  to  be  made  by  existed  in  fiust,  it  £dls  within  the 
statute.  (^) 

The  prisoner  was  convicted  of  uttering  a  forged  order  ibr  the  payment  of  money,  in 
these  words,  "  Messrs.  Neale,  Fordyce,  and  Down.   Pay  to  Wm.  Hopwood  or  bearer 

(m)  The  form  of  the  inBtmment  was : — 
"  Please  to  send  by  the  bearer  81b  of  that  whorpe  han  market. 

"  L.  DiBuiocKax." 

(n)  Clinch's  case,  ante^  note  (I) 

(o)  Reg.  V.  Snelling,  Dears.  C.  C.  219.  Rex  v.  Clinch,  afq>raf  was  distingQished  on  the 
ground  that  the  averments  in  the  indictment  in  that  case  were  insufficient.  But  in  this 
case  the  eviaence  supplied  all  that  was  necessary.  Where  the  prisoner  was  indicted  for 
littering  a  forged  order  for  the  payment  of  money  in  the  following  form  : — 

*<  Please  to  pay  to  R.  Jones,  or  bearer,  the  sum  of  £5  10«. 
«  Payable  at  Hoare  &  Co.,  272  Fleet-street. 

"  Hi  S.  Phillipb." 

and  one  H.  S.  Phillips  proved  that  the  signature  was  very  like  his,  but  he  had  not  written 
it,  and  he  had  no  iunds  in  the  hands  of  Hoare  k  Co. ;  the  Recorder  held  the  document 
insufficient  for  the  want  of  a  sufficient  orderee  :  Rex  v.  Denay,  1  Cox  C.  C.  H8 ;  but  the 
preceding  case  seems  to  overrule  this  case. 
(p)  2  East  P.  C.  c.  19,  s.  38,  p.  940. 
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£16  lOs.  6d.  Rt.  Vennest,*'  with  intent  to  defraud  one  J.  Scoles.(g')  The  prisoner 
applied  to  Scoles,  who  was  a  colorman,  and  aspreed  to  purchase  goods  to  the  amount 
of  £10  0«.  6d,,  which  he  was  to  send  for.  He  went  away,  taking  with  him  a  little 
Prussian  hlue ;  and  afterwards  came  again,  pretending  to  be  in  a  hurry,  and  pre- 
sented this  note,  which  he  said  was  a  good  one ;  and  for  which  Scoles  gave  him 
£6  10«.,  being  the  difference.  No  such  person  as  Kt.  Yennest  kept  cash  with 
Messrs.  Neale  and  Co. ;  nor  did  it  appear  that  there  was  any  such  man  existing. 
Upon  these  facts  it  was  submitted  to  the  consideration  of  the  judges  whether  this 
was  an  order  within  the  statute  ;(r)  and  after  very  long  consideration  they  at  last 
agreed  that  it  was  a  forgery.  Tney  thought  it  quite  immaterial  whether  such  a 
man  as  Vennest  existed  or  not;  or  if  he  did,  whether  he  had  kept  cash  at  the  bank- 
ing-house of  Messrs.  Neale  and  Co. ;  and  that  it  was  sufficient  that  the  order  assumed 
^those  facte,  and  imported  a  right  on  the  part  of  the  drawer  to  direct  such  a  racoon 
transfer  of  his  property. («)  '- 

The  •prisoner  was  indicted  for  forging  the  following  order  for  the  payment  of 
money : — 

«  No.  "  Pakenham,  Sept.  23,  1846. 

"  Messrs.  Oakes,  Bevan,  Moor,  &  Bevan,  Bankers, 

"  Bury  St.  Edmunds. 
"  Pay  Mr.  Clarke  seventeen  or  bearer  pounds,  eleven  shillings. 
**  £17  1 1 .  "  Seth  Sparke." 

It  was  objected  that  this  document  was  not  an  order  for  the  payment  of  money. 
Pollock,  0-  B.,  "  This  surely  is  an  order  which,  if  genuine,  the  drawer  would  be 
obliged  to  pay  if  the  bank  had  refused  payment  It  is  not  the  less  an  order  for  the 
payment  of  money  within  the  statute  because  the  words  have  been  transposed  *\t) 

The  indictment  charged  the  prisoner  with  forging  a  certain  order  for  the  payment 
of  money,  as  follows ; — 

"  St.  Ann's  Union, 
"  Mr.  Thomas, 

"  Sir, — You  will  please  to  pay  the  bearer,  for  Richard  Power,  three 
pounds  for  three  weeks  due  to  him,  a  country  member,  and  you  will  much  oblige 
yours,  &c. 

"  J.  Beswick, 
"  Feb.  21,  1829.  2,  Brown's  BuUdings^  Stanhope  Street" 

"  To  Mr.  Thomas,  Gray's  Inn  Lane," 

with  intent  to  defraud  John  Thomas,  the  said  J.  Thomas,  on  whom  the  said  false, 
forged,  and  counterfeited  order  for  payment  of  money  was  made,  then  and  there 
being  intrusted  with,  and  having  in  his  hands  and  possession,  as  the  landlord  of  a 
certain  public-house,  known  by  the  name  of  the  ^-  Crown  and  Barley  Mow,"  in  Gray's 
Inn  Lane,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  thirty  pounds,  belonging 
to  W.  Ireland  and  others,  members  of  a  Friendly  Society  called  the  St.  Ann's  Union, 
meeting  at  the  said  public-house,  for  the  purpose  of  enabling  the  said  J.  Thomas  to 
pay,  and  that  he  might  pay  all  orders  for  payment  of  money  due  to  any  of  the  mem- 
bers of  the  said  society,  according  to  the  rules  and  regulations  thereof.  Second 
count  for  uttering  a  like  order  for  payment  of  money,  well  knowing  the  same  to  be 
forged,  with  intent  to  defraud  the  said  J.  Thomas.  Third  same  as  second,  with  in- 
tent to  de&aud  J.  Beswick.  Fourth  same,  with  intent  to  defraud  W.  Ireland  and 
others.  J.  Thomas  was  the  landlord  of  the  Barley  Mow.  Gray's  Inn  Lane.  A 
society  called  the  ''  St.  Ann's  Friendly  Society  "  was  holden  at  his  house,  of  which 
Mr.  Beswick  was  the  secretary :  there  was  usually  money  in  Thomas's  hands  to  pay 

[q)  The  form  of  the  order  is  given  with  some  slight  difference  in  another  report.  See 
ante,  p.  973,  note  (z). 

(r)  The  doubt  was  stated  to  have  arisen  on  what  was  said  in  Mitchell's  case,  ante^  p. 
975. 

(«)  TiOcketVs  case,  1  Leach  94 ;  2  East  P.  G.  c.  19,  s.  38,  p.  940 ;  s.  p.,  in  Abraham's  case, 
2  Bast  P.  0.  c.  19,  8.  38,  p.  941. 

(i)  Reg.  o.  Boreham,  2  Cox  C.  C.  189.  Beg.  v.  Bartlett,  2  M.  &  Rob.  362,  was  cited  in 
support  of  the  objection. 
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Any  demands  that  might  be  made  by  Mr.  Bcswick'e  orders.  On  Saturday,  the  2l8t 
February,  the  prisoner  produced  a  check  to  Thomas,  at  his  hoase,  and  said  he 
*QRM  i^^^^^^  ^^  ^^o™  ^^'  Beswick  *for  three  pounds,  for  a  country  member  who 
^  had  broken  his  arm.  Upon  looking  at  it  Thomas  saw  it  was  not  Mr.  Bes- 
wick's  handwriting,  and  told  him  so.  He  said  he  knew  that;  that  Mr.  Beswick, 
being  an  undertaker,  was  out  of  town  at  a  funeral,  and  Mrs.  Beswick  directed  her 
son  to  write  it.  Thomas  accordin^irly  gave  him  the  three  pounds.  Mr.  Beswick 
proved  that  the  handwriting  to  the  check  was  not  his,  and  that  there  was  no 
member  of  the  name  of  R.  Power  in  the  society.  On  the  2l8t  of  February  Beswick 
lived  at  No.  2  Brown's  Building,  Stanhope-street,  Clare-market  It  was  proved 
that  no  authority  was  given  to  any  one  to  write  or  issue  the  check,  and  that  it  was 
not  written  by  Beswick's  son.  W.  Ireland  said  he  was  a  member  of  the  St.  Ann's 
Society  (there  were  many  other  members),  that  he  subscribed  to  the  funds  of  it;  if 
taken  ill,  a  member  received  money  from  the  funds  of  the  society  to  support  him. 
There  were  no  rules  or  regulations  put  in,  or  any  evidence  of  their  having  been  en* 
rolled.  The  Hecorder  suggested  that,  upon  the  authority  of  MitchelTs  casey(u)  the 
prisoner  ought  to  be  acquitted,  as  for  want  of  the  rules  and  regulations,  of  which  no 
parol  evidence  could  be  given,  there  was  no  evidence  to  prove  that  Beswick  had  any 
disposing  power  over  the  money  in  the  hands  of  Thomas.  Littledale,  J.,  and 
Gaselee,  J.,  however,  thought  the  bettibr  way  was  to  leave  the  case  to  the  jury,  and 
reserve  the  point  suggested  for  the  consideration  of  the  judges,  if  the  prisoner  should 
be  convicted.  The  jury  found  the  prisoner  guilty  on  the  counts  for  uttering,  and, 
upon  a  case  reserved,  all  the  judges  (except  Gaselee,  J.,  and  Parke,  J.)  ti>ought 
that  this  was  not  an  order  on  the  face  of  it,  and  that  the  conviction  was  therefore 
wron  g.(t;) 

The  prisoner  was  indicted  for  forging  an  order  for  the  payment  of  money,  which 
was  as  follows : — 

"  Thornton-l^Moor,  July  20,  1844. 
"  Mr.  Johnson, — Sir, — Please  to  pay  James  Jackson  the  sum  of  £13  by  order  of 
Christopher  Sadler,  Thornton-le-Moor,  brewer,  the  District  Bank.     I  shall  see  you 
on  Monday.  Yours  obliged, 

"  Chas.  Sadler." 

Sadler  was  a  customer  of  the  Yorkshire  District  Bank,  and  had  been  till  shortly 
before  the  uttering  a  brewer.  The  agent  of  the  bank  stated  that  Sadler  was  not  in 
the  habit  of  drawing  on  the  bank,  but  that  if  he  had  been  certain  of  the  handwriting 
being  his  he  should  have  paid  the  money ;  but  it  was  not  proved  that  Sadler,  at  the 
date  of  the  instrument,  or  the  time  of  the  uttering,  had  any  effects  in  the  bank.  It 
was  objected  that  the  instrument  was  improperly  described  as  an  order }  that  it  did 
not  on  the  face  of  it  purport  to  be  an  order ;  nor  was  it  shown  that  the  party  whose 
name  was  forged  had  any  authority  to  order  payment ;  but  the  jury  having  con- 
victed, the  judges,  on  a  case  reserved,  held  that  it  was  an  order  for  the  payment  of 
money,  and  therefore  the  conviction  was  right.(w7) 

*QA'>1  Where  the  forged  instrument  did  not  purport  on  the  face  of  it  to  *be  an 
''^  order,  and  the  party  in  whose  name  it  was  drawn  had  not  the  right  or  power 
to  order  the  payment  of  the  money  at  the  time  when  the  instrument  was  drawn,  it 
was  not  an  order  for  payment  of  money  within  the  1  Will.  4,  c.  66,  s.  3.  The  in- 
dictment charged  the  prisoner  with  forging  an  order  for  the  payment  of  money, 
which  was  set  out  in  the  first  count  as  follows  : — 

"  Monmouth,  June  9,  1842. 
"  Mr.  Fisher,  I  should  feel  greatly  obliged  to  you  if  you  will  please  to  send  by  the 
bearer  the  sum  of  three  pounds,  as  I  have  had  a  large  quantity  of  bones  this  week, 
and  the  man  from  Coleford  is  coming  in  to-morrow  with  10  cwt.  weight.     I  have 
about  one  ton  now.  Yours, 

"  Thomas  Davis." 
"  Mr.  E.  Fisher,  Lanwarne," 

(u)  Foster  1 19,  anfe,  p.  9Y5.  (v)  Rex  v.  Baker,  R.  k  M.  0.  C.  R.  231. 

(w)  Reg.  V.  Carter,  1  Den.  C.  C.  65 ;  1  C.  &  K.  741  (47  E.  C.  L.  R.).  In  the  argument 
Parke,  B.,  observed,  *<  It  makes  no  difference  at  all  whether  the  drawer  has  funds  or  not 
in  the  hands  of  the  drawee."     See  this  case  also,  antty  p.  308. 
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with  intent  to  defraud  J.  £.  Fisher.  The  instrament  was  described  in  all  the  suc- 
ceeding counts  grenerally  as  an  order  for  the  payment  of  money.  Upon  the  trial,  it 
appeared  that  the  prisoner  had  written  the  letter,  and  forged  the  signature  of  Davis 
thereto,  and  that  Fisher,  on  the  faith  of  its  being  genuine,  had  paid  the  £3  to  the 
bearer  of  the  same.  Davis  was  a  waterman  living  at  Monmouth,  and  was  in  the 
habit  of  collectin<2^  bones  throughout  the  adjoining  county,  and  sending  them  to 
Fisher  as  he  collected  them,  generally  by  a  wagon-load  or  three  tons  at  a  time. 
Davis  did  not  wait  till  he  had  delivered  the  bones  before  he  got  paid,  but  drew  upon 
Fisher  as  he  was  collecting  the  bones,  but  at  the  time  the  letter  was  written  Davis 
had  overdrawn,  and  had  no  money  due  to  him  from  Fisher.  The  jury  found  the 
prisoner  guilty,  but  a  doubt  occurred  to  Lord  G.  J.  Tindal  whether  this  could  be 
considered  an  order  for  the  payment  of  money  within  the  meaning  of  the  I  Will.  4, 
c.  66,  s.  3,  and  his  Lordship  submitted  that  question  to  the  consideration  of  the 
judges ;  and  all  the  judges  present  agreed  that  this  was  not  an  order  for  the  pay- 
ment of  money,  the  party  who  made  the  order  not  having  any  right  or  power  to 
make  it.(x) 

A  charge  of  forging  an  order  for  the  payment  of  money  is  supported  by  proof  of 
a  foreign  letter,  requesting  a  correspondent  of  the  supposed  writer  in  England  to 
advance  money,  it  being  proved  that  such  letters  are  in  the  course  of  business 
treated  as  orders.  The  prisoner,  a  German,  went  to  Messrs.  Rothschild  with  the 
following  letter,  purporting  to  come  from  Cologne  from  Messrs.  Schaaffhausen,  who 
were  correspondents  of  Rothschild,  whose  house  had  money  of  S.  in  their  hands. 
He  presented  himself  as  Dr.  F.  A.  Stern. 

*"  Cologne,  2Zrd  March,  1838.  p^ggo 
"  Gentlemen, — I  beg  to  introduce  to  you  Dr.  F.  A.  Stern,  who  intends  '■ 
stopping  some  time  in  England  for  scientific  purposes.  You  would  therefore  much 
oblige  me  if  you  could  acquire  him  the  necessary  access  to  public  buildings,  such  as 
libraries,  &c.  I  also  request  you,  in  case  he  should  be  at  any  time  in  want  of  money, 
to  pay  him  at  his  desire  to  the  extent  of  £60  sterling,  as  he  is  accredited  with  me, 
and  I  am  consequently  prepared  to  pay  such  an  amount  against  his  receipt.  It  will 
in  similar  cases  be  my  zealous  endeavor  doubly  to  outweigh  all  the  kindness  you 
may  be  pleased  to  show  him,  and  I  have  the  honor  to  remain,  &c. 

"  A.  Schaaffhausen." 

When  the  prisoner  presented  this  letter  he  described  himself  as  the  Dr.  Stern 
therein  mentioned,  but  at  that  time  no  money  was  paid  him :  but  in  two  days  he 
called  for  £30,  and  it  was  paid  him  on  the  credit  of  the  letter.  He  brought  the 
following  receipt  with  him, "  For  account  of  Mr.  A.  S.,  of  Cologne,  to  have  received 
of  Rothschild  and  Sons  the  sum  of  £30."  Attests  "  Dr.  F.  A.  Stem."  He  again 
went  in  two  days  more  with  another  receipt  for  £30  more,  and  got  that  money — 
£60  altogether.  It  was  proved  that  when  such  a  paper  as  this  letter  is  brought  to 
Messrs.  Rothschild  from  a  correspondent  who  has  money  in  their  hands,  the  person 
who  brought  i^  is  paid  whatever  he  claims,  not  exceeding  the  amount  mentioned. 
If  such  person  does  not  require  the  whole,  the  house  write  upon  the  letter  whatever 
is  paid,  and  they  consider  such  a  document  exactly  as  they  would  a  bill  of  exchange, 
and  equally  obligatory  on  them  to  pay  to  the  extent  of  the  fund  in  hand.  The 
question  was,  whether  the  above  document  was  a  warrant  or  order  for  the  payment 
of  money,  within  the  1  Will.  4,  c.  66,  s.  3 ;  and,  upon  a  case  reserved,  the  judges 

(z)  Reg.  V.  Roberts,  MSS.  C.  S.  G. ;  8.  c,  2  M.  C.  C.  258.  This  report  is  taken  from  the 
case  submitted  to  the  learned  judges,  with  which  the  editor  was  favored  by  the  Lord 
Chief  Justice.  Reg.  r.  Rogers,  ante,  p.  803,  was  referred  to  before  the  judges,  where  an 
Indictment  for  forging  a  warrant  for  the  payment  of  money  under  similar  circumstances 
was  held  sufficient,  because  the  instrument  would  have  been  a  voucher  for  the  payment. 
Upon  Reg.  v.  Rogers  being  cited  at  the  trial,  Tindal,  C.  J.,  said,  ''  In  that  case  the  instru- 
ment was  charged  as  a  warrant.  The  doubt  I  feel  is  whether  such  an  order  as  this  made 
upon  a  person  when  there  are  no  funds  in  his  hands,  is  an  order  within  the  statute.  Sup- 
pose Fisher  had  said,  '  I  will  not  pay  the  money,  I  will  have  the  hones  first,'  Davied  would 
have  had  no  remedy  against  him.  A  banker  who  had  money  in  his  hands  could  not  say 
so.  The  question  is  whether  this  instrument  is  an  order  tor  the  payment  of  money.  lb 
might  be  a  very  good  warrant  for  ihc  payment  of  it."     .MSS.  C.S  G. 
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were  unanimouBly  of  opinion  that  the  facts  with  the  paper  warranted  their  oooaider- 
iog  this  document  as  an  order. (^) 

The  prisoner  was  indicted  for  uttering  an  order  for  the  payment  of  £50.  A 
letter  of  credit  had  been  issued  by  the  Union  Bank  of  London,  who  were  agents  of 
the  Oriental  Bank  at  Melbourne,  in  Australia,  in  the  following  form : — 

"  Union  Bank  of  London,  2,  Prince's-street, 
"  London,  July  28,  1858. 
"Original — £50  (1,380) — On  demand,  please  honor  the  draught  of  Mr.  Robert 
Thomas  for  £50.     Equivalent  received  here  from  the  Shropshire  Banking  Company, 
Wellington. 

"  Your  most  obedient  Servant, 

(Signed  by  the  Assistant  Manager). 
*'  To  the  Oriental  Bank  Corporation,  Melbourne.'" 

The  prisoner  presented  this  letter  of  credit  at  a  bank  in  Walsall ;  the  clerk  saw 
that  it  was  indorsed  with  the  name  of  "  Robert  Thomas,"  and  asked  the  prisoner 
whether  that  was  his  name,  and  he  said  it  was.  The  prisoner  had  by  misrepresen- 
tations induced  the  father  of  R.  Thomas,  who  was  in  Australia,  to  procure  the  letter 
of  credit  and  send  it  to  him.  According  to  banking  practice  in  this  country,  a  letter 
of  credit  in  this  form  was  usually  paid  on  the  simple  indorsement  of  the  payee,  bat 
*QR41  ^^®*'^®''  ^^  ▼ould  be  so  *paid  at  Melbourne  was  not  shown.  According  to 
^  the  regular  practice,  on  the  presentation  of  the  letter  of  credit  at  Melbourne, 
the  bank  there  would  take  pains  to  ascertain  the  identity  of  the  person  credited,  and, 
on  being  satisfied,  would  credit  him  to  that  amount,  and  in  the  terms  of  the  letter 
of  credit,  **  would  honor  the  draught"  of  the  party  to  the  extent  of  the  letter  of 
credit.  It  was  submitted  that  the  indorsement  was  not  shown  to  be  an  order. 
Bramwell,  B.,  "  It  is  quite  true  that  if  the  bank  at  Melbourne  chose  to  pay  such  a 
letter  of  credit  on  the  simple  indorsement  of  the  person  credited,  the  latter  could 
not  afterwards  oblige  the  bank  to  pay  him  a  second  time.  But  the  letter  of  credit 
was  directed  to  the  Oriental  Bank  at  Melbourne,  who  were  to  ^^  honor  the  draft"  of 
Robert  Thomas.  I  think  the  simple  indorsement  in  this  country  is  not  an  order, 
not  being  within  the  original  mandate,  and  therefore  must  direct  the  jury  to  acquit 
the  prisoner." («) 

An  instrument  containing  an  order  to  pay  the  prisoner  or  order  a  sum  of  money, 
being  a  month's  advance  on  an  intended  voyage,  as  per  agreement  with  the  master, 
in  the  margin  of  which  the  prisoner  had  written  an  undertaking  to  sail  in  a  eotain 
number  of  hours,  was  an  order  for  the  payment  of  money  within  the  1  Will.  4,  c.  66, 
8.  3.  The  prisoner  was  indicted  for  uttering  the  Allowing  order  for  the  payment  of 
money : — 

"  Port  of  London,  May  1«/,  1834. 
^*  Three  days  after  the  ship  Mary  Ann  sails  from 
If  n«  ^^^^x^x^^  ♦k;-  «u^.»l.  Gravesend,  please  to  pay  to  Wm.  Bamfidd  or  his  order 
I  agree  to  sail  in  the  ship  ^^  sum  of  four  pounds  five  shillings,  being  a  month  6 
Mary  Ann,  and  to  be  on  advance  in  part  of  wages  of  an  intended  voyage  to 
board  within  sixteen  hours  Quebec  in  the  ship  hereinbefore  mentioned,  as  per 
from  the  date  of  this  check  "  agreement  with  your  obedient  servant. 

^^*^^'^-  "Q.Martin,  Master. 

"  To  R.  Ray,  Esq., 

*'  No.  48  Fore  Street,  City"— 

with  intent  to  d«>fraud  E.  Child  and  another.  The  prisoner  was  convicted,  subject 
to  the  opinion  of  tha  judges,  wh3th3r  the  order  set  forth  in  the  indictment  were  an 
order  for  the  payment  of  money  within  the  meaning  of  the  1  Will.  4,  c.  66,  s.  3, 
and  at  a  meeting  of  all  the  judges  (except  Lord  Lyndhurst,  C.  B.,  Park,  J.  A.  J., 
and  Bolland,  B.)  this  case  was  considered,  and  the  conviction  was  unanimously  held 
good,  (a) 

(y)  Reg.  V.  Raake,  2  Moo.  C.  C.  R.  66 ;  8  C.  &  P.  626  (34  E.  C.  L.  R.). 

(z)  Reg.  0.  Wilton,  1  F.  &  F.  391.  (a)  Rex  v.  Bamfield,  R.  k  M.  C.  G.  R.  416. 
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So  where  the  prisoner  had  presented  to  a  person  who  was  in  the  habit  of  dis- 
counting seamen's  shipping  notes,  an  instrument  in  the  following  form : — 

"  In  consideration  of  Charles  Fletcher  sailing  as  steward  in  the  brig  Kezia,  from 
the  port  of  Liverpool,  I  undertake  to  pay  to  Charles  Fletcher,  or  bearer,  the  sum  of 
£2  lbs.  Od.  five  days  after  the  said  brig  Kezia  shaU  sail  from  the  said  port  to  St. 
Thomas. 

"  Dated  this  8th  of  December,  1842. 

"  William  Robinson,  Master. 
"  At  Turner  and  Tomline's,  Rumpland  Street,  Liverpool. 

"  Grood  voyage  and  safe  return,  £2  15«.  Od.* 


it 


'^Parke,  B.,  afi;«r  consulting  Coltman,  J.,  held  that  this  instrument  was  '^an 


[*985 


undertaking,  warrant,  or  order  for  the  payment  of  money''  within  the  1 
Will.  4,  c.  66,  s.  3.  Rex  v.  Bamfidd^Qi)  decided  that;  and  it  was  not  within  the 
17  Geo.  *3,  c.  30,  which  is  confined  to  instruments,  which,  but  for  that  statute, 
would  be  negotiable  or  transferable.  Neither  by  the  custom  of  merchants,  nor  by 
statute,  would  tbis  instrument  be  so,  since  it  is  payable  on  a  contingency,  and  the 
iact  of  its  assuming  to  be  so,  by  purporting  to  be  payable  to  bearer,  does  not  make 
any  difference ;  the  question  is,  whether  it  would  be  in  fiict  negotiable  or  transfera- 
ble, not  whether  it  assumes  to  be  so.(c) 

The  prisoner  was  indicted  for  uttering  the  following  order  for  payment  of 
money : — 

"  £4  0«.  M.  "  Sunderland,  Oct.  10,  1846. 

'*  Three  days  afler  the  ship  Selah  has  sailed  from  the  port  of  Sunderland,  please 
to  pay  to  John  Wilson,  or  bearer  hereof,  the  sum  of  four  pounds,  0  shillings,  and  0 
pence  (provided  the  said  John  Wilson  has  actually  sailed  in  the  said  ship),  being 
part  of  his  wages  in  advance  on  her  intended  voyage  to  Alexander. 

"  John  Robson,  Master. 
"To  Mr.  John  Stobart,  owner  of  ship." 

This  document  was  set  out  in  one  count.  It  was  urged  that  this  was  not  an 
order  within  the  statute,  as  it  was  conditional,  and  if  it  did  come  within  the  statute, 
the  indictment  ought  to  have  alleged  the  performance  of  the  condition ;  but  the  in- 
dictment was  held  to  be  good.((^) 

Where  the  sum  mentioned  in  an  order  for  the  payment  of  money  is  truly  stated 
in  an  indictment,  it  is  no  variance  that,  by  the  course  of  business  of  the  bank  where 
the  order  is  payable,  the  bank  would  pay  that  sum  together  with  the  interest  then 
due  upon  it.  The  third  count  charged  the  prisoner  with  feloniously  forging  "  a 
certain  warrant  and  order  for  the  payment  of  money,  to  wit,  a  warrant  and  order 
for  the  payment  of  £85."  The  sixth  count  described  the  instrument  as  ^'  an  ac- 
quittance and  receipt  for  money,  to  wit,  for  £85."  The  seventh  and  eighth  counts 
were  for  uttering  forged  instruments  described  as  in  the  third  and  sixth  counts. 
John  Mann,  in  June,  1839,  had  deposited  the  sum  of  £85  in  the  hands  of  Jona- 
than Backhouse  and  others,  who  constituted  the  Darlington  Bank  at  Stockton,  and 
on  that  occasion  he  received  from  the  bank  an  accountable  receipt  in  the  following 
form  : — 


9 
1 


o 

C3 


.a 


«  £85. 
"  Entered,  F.  B." 


"  No.  F.  266.    Darlington  Bank,  Stockton. 
12th.  6  M.     1839. 
Received  of  John  Mann 
Eighty-five  Pounds 
to  his  credit 
For  Jonathan  Backhouse  &  Co. 

Frederick  Backhouse." 


i 


6)  Supra,  (e)  Reg.  v.  Anderson,  2  H.  &  Rob.  469. 

d)  Reg.  V.  Lonsdale,  2  Cox  C.  G.  222,  Alderson,  B.,  after  consulting  Rolfe,  B. 
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♦Id  October,  1840,  the  prisoner  having  this  receipt  in  his  possession,  went 


to  the  bank,  and  representing  himself  to  be  John  Mann  therein  mentioned, 
wrote  the  words  "  John  Mann'*  on  the  face  of  the  receipt,  and  delivered  it  to  the 
bankers,  who  paid  him  the  snm  of  £&1  17«.  6^.,  being  the  amount  mentioned  in 
the  receipt  with  interest.  By  the  course  of  dealing  between  the  bankers  and  their 
customers,  interest  was  payable  on  their  accountable  receipts^  and  the  bankers  on 
having  a  receipt  delivered  back  to  them  with  the  name  of  the  party  who  had  de- 
posited written  upon  it  by  him,  treated  it  as  an  order  for  the  payment  of  the  amount 
deposited  with  the  interest  then  due,  and  paid  such  amount  and  interest  accord- 
ingly. It  was  objected  that  on  the  evidence  these  counts  were  disproved ;  that  the 
document  itself,  independent  of  the  evidence,  had  no  meaning,  and  that  the  evi- 
dence showed  it  to  be  an  order  or  warrant,  not  for  £86,  but  for  £87  17».  6r/.  For 
the  prosecution  it  was  submitted,  that  it  was  not  necessary  to  stat-e  the  amount  at 
all,  and  that,  being  stated  under  a  videlicet,  it  need  not  be  proved  precisely ;  and, 
upon  a  case  reserved  upon  the  question  whether  the  evidence  supported  the  third, 
sixth,  seventh,  and  eighth  counts,  or  either  of  them,  the  judges  held  the  conviction 
right.(c) 

The  prisoner  was  indicted  for  uttering  a  forged  order  for  the  delivery  of  goods, 
which  was  set  forth  as  follows : — 

"Ji//y  11,  1838. 
"  Mr.  Lang,  please  to  send  one  piece  of  lead  by  the  bearer,  12  long  16  wide. 

"  George  Kilby,  Queenborough," 

with  intent  to  defraud,  &c.  The  prisoner  pleaded  guilty.  On  looking  into  the 
facts,  it  occurred  to  Bosanquet,  J.,  that  they  did  not  show  any  right  in  Kilby  to 
make  an  order  on  Lang  for  the  delivery  of  lead,  and  that  the  instrument  set  forth 
in  the  indictment  did  not  import  anything  more  than  a  request,  which  Lang  might 
or  might  not  comply  with,  as  he  might  think  fit,  and  he  respited  the  sentence  in 
order  to  bring  the  case  under  the  consideration  of  the  judges,  who  held  the  convic- 
tion wrong,  and  ordered  a  fresh  indictment  to  be  preferred  for  forging,  &c.,  a  request 
for  the  delivery  of  goods,  under  the  1  Will.  4,  c.  66,  s.  10.(/) 

We  have  seen  that  it  has  been  held  that  where  an  indictment  describes  a  warrant 
for  the  payment  of  money,  under  the  2  &  3  Will.  4,  c.  123,  s.  3,  averments  to  show 
what  the  instrument  is  are  not  necessary,  but  it  is  matter  of  evidence  whether  the 
instrument  comes  within  the  description  given  of  it  by  the  indictment.(y) 

We  have  also  seen,  that  an  instnunent  may  be  described  as  a  warrant  and  order, 
if  the  instrument  be  in  fact  both  a  warrant  and  order ;  a  warrant  authorizing  the 
banker  to  pay,  and  an  order  upon  him  to  do  so.(A)  And,  where  the  prisoner  was 
,i(QQ,.^  indicted  for  stealing  four  post-office  money  orders,  which  were  described  in 
^  ♦some  counts  as  "  warrants  and  orders  for  the  payment  of  money,''  and  it 
was  objected  that  such  description  was  not  correct,  because  it  was  uncertain ;  the 
judges,  upon  a  case  reserved,  were  all  of  opinion  that  what  was  meant  by  the  indict- 
ment was,  that  the  prisoner  stole  four  instruments,  or  four  valuable  securities,  each 
of  which  was  both  a  warrant  and  order,  and  putting  that  construction  upon  the 
indictment,  they  were  of  opinion  that  the  instrument  stolen  was  a  warrant  and  order. 
They  were  of  opinion  it  was  an  order  as  well  as  a  warrant,  because  assuming  the 
postmaster  had  paid  the  order,  the  document  itself  delivered  up  to  him  would  be  a 
warrant,  which  would  be  a  discharge  from  the  person  to  whom  he  had  to  account 
for  the  post-office  money.  Therefore  they  were  of  opinion  that  the  oounts  of 
the  indictment  were  not  uncertain,  meaning  that  t^ese  instruments  had  both 
characters.  («') 

With  respect  to  the  form  of  the  order  in  other  respects,  it  appears  not  to  be 

(e)  Reg.  V.  Atkinson,  G.  k  M.  325  (41  B.  C.  L.  R.) ;  b.  c,  2  M.  C.  G.  R.  215.  In  the  latter 
report  it  is  said  that  the  judges  held  that  "the  conviction  was  good.  The  docnment  is 
an  acquittance  for  £85  and  interest."    No  ground  is  given  in  G.  i  M.  for  the  decision.  ^ 

(/)  Reg.  V.  Newton,  2  M.  G.  G.  R.  59. 

Iff)  Re^.  V.  Rogers,  9  G.  &  P.  41  (38  E.  G.  L.  R.),  anUy  p.  803. 

(A)  Rex  V.  Growther,  5  G.  &  P.  316  (24  E.  G.  L.  R.).     See  also  Reg.  v.  Atkinson,  iujfra, 

(t)  Reg.  V.  Gilchrist,  2  M.  G.  G.  R.  233 ;  G.  ^,  U.  224  (41  E.  G.  L.  R  ). 
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necessary  that  the  particular  goods  should  be  therein  specified,  provided  it  be  con- 
ceived in  terms  intelligible  to  the  parties  themselves,  to  whom  such  order  is 
addressed. 

Where  the  prisoner  had  been  convicted  of  forging  an  order  for  the  delivery  of 
goods  to  the  following  purport :  **  Sept.  23rd,  1764.  Sir, — Please  to  deliver  my 
work  to  the  bearer — Lydia  Bell,  Fleet-street,  London,"  with  intent  to  defraud  the 
wardens  and  company  of  goldsmiths ;  and  it  appeared  that  the  goods  in  question 
were  articles  of  plate,  which  had  been  sent  by  Messrs.  Bell,  a  silversmith,  to  Gold- 
smiths' Hall,  to  be  marked;  and  that  the  form  of  the  order  was  the  same  as  was 
usually  sent  upon  such  occasions,  except  that  in  strictness,  and  by  the  rule  of  the 
plate  office,  the  several  sorts  of  work,  with  the  weight  of  the  silver,  ought  to  have 
been  mentioned  in  it ;  the  judges  affirmed  the  conviction  upon  reference  to  them, 
after  a  motion  in  arrest  of  judgment.  But  the  prisoner  was  pardoned  on  condition 
of  transportation.(y) 

The  prisoner  was  indicted  for  uttering  an  instrument  described  in  some  counts  as 
a  warrant  for  the  delivery  of  goods,  in  others  as  an  order,  and  in  others  as  a  request. 
The  prisoner  went  to  the  London  Docks  and  presented  to  a  clerk  in  the  service  of 
the  company  in  the  Crescent  Vault  wine  department,  a  document  called  a  tasting 
order,  in  the  following  form : — 

# 

"  1242. 

"To  the  Cooper,  Vault  London  Docks,  184     ; 

''  S.  32. 

"  Permit  self  and  company  to  taste  wines. 

**  Ex  Traveller,  Capt.  Austin  @  Cadiz. 

**  Entered  by  Williams,  May    /48. 

Butts. 

"  Vincent  &  Pugh. 

"  Tasted  Casks  Nos. 

"  Sampled  Do.  Shown  by  ] 

*The  course  of  business  at  the  London  Docks  with  reference  to  such  orders  r+noo 
is  that  the  merchant,  who  has  wine  in  the  vaults,  and  wishes  to  enable  a  party  ^ 
to  taste  it,  gives  an  order  in  the  form  set  out.  It  is  then  taken  to  the  clerk  before 
mentioned,  and  he  writes  his  name  across  it,  and  when  it  has  been  so  signed  by 
him,  but  not  otherwise,  the  coopers  of  the  company  are  authorized  to  act  upon  it, 
and  allow  the  party  presenting  it  to  taste  the  wines  described  in  it.  The  instrument 
in  question  was  presented  to  the  clerk  for  his  signature,  but  he,  suspecting  it  was 
not  genuine,  refused  to  sign  it.  The  signature  '*  Vincent  and  Pugh"  was  a  forgery. 
For  the  prisoner  it  was  objected  that  a  tasting  order  could  not  be  considered  an 
order  for  the  delivery  of  goods ;  and  secondly,  that  this  never  was  a  perfect  order, 
nor  was  uttered  as  such,  but  was  handed  to  the  derk  for  his  signature  in  order  that 
if  might  become  an  available  tasting  order.  The  prisoner  was  convicted,  and  upon 
a  case  reserved,  after  argument  on  both  the  above  points,  and  time  taken  to  consider, 
Wilde,  C.  J.,  delivered  the  judgment  as  follows:  "The  first  question  is  whether  the 
instrument,  which  the  prisoner  uttered,  was  an  order.  It  was  directed  to  the  cooper 
at  a  particular  vault,  in  the  London  Docks,  and  purported  to  be  signed  by  the  owner 
of  the  wine  in  that  vault,  and  was  in  this  form,  '  Permit  self  and  company  to  taste 
wines.  Ex  Traveller,'  &c.,  which  must  mean,  permit  the  party  signing  and  company 
to  taste ;  the  order,  therefore,  to  the  cooper  to  permit  the  wines  to  be  tasted  was 
given  by  that  party.  It  is  true  that  the  order  was  presented  by  the  prisoner  to  a 
clerk  of  the  company  in  order  that  he  might  also  affix  his  name  to  it,  and  without 
his  signature  the  cooper  had  no  authority  to  obey  it ,  but  it  was  not  the  less  an 
order  because  the  cooper  had  not  authority  to  obey  it.     Again,  assuming  that  the 

(/ )  Jones's  case,  1  Leach  53 ;  2  East  P.  C.  c.  19,  s.  39,  p.  941. 
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signatures  of  both  the  merchant  and  the  clerk  of  the  company  were  necessary  to 
make  a  perfect  and  eflSoient  order,  it  would  be  an  order  by  each  as  soon  as  his  sigoa- 
tore  was  affixed.  If  a  promissory  note  was  made  payable  to  A.  and  B.  not  in 
partnership,  or  their  order,  so  that  the  signature  of  both  would  be  requisite  to  make 
an  efficient  indorsement,  a  party  forging  the  indorsement  of  A.,  and  uttering  the 
instrument  to  B.  for  the  purpose  of  procuring  his  signature,  would  be  guilty  of  utter- 
ing a  forged  indorsement. (^)  Upon  the  same  principle  we  think  that  the  prisoner 
in  this  case  was  guilty  of  uttering  a  forged  order.  The  next  question  is,  whether 
it  can  be  considered  an  order  for  the  delivery  of  goods.  Now,  although  it  is  true 
that  the  quantity  delivered  for  the  purpose  of  tasting  is  very  small,  yet  it  is  impos- 
sible to  say  that  it  is  not  an  order  for  the  delivery  of  tome  wine,  and  as  we  cannot 
apply  the  principle  of  de  minimis  non  curat  lex  to  such  a  transaction,  we  feel  bound 
to  say  that  it  was  an  order  for  the  delivery  of  goods,  and  that  the  verdict  of  guilty 
was  right."(0 

*9891  ^  order  will  not  be  the  less  the  subject  of  forgery,  on  account  *of  its 
-'  not  being  available  by  reason  of  some  collateral  objection,  not  appearing  upon 
the  face  of  it.  Thus,  where  the  prisoner  had  been  convicted  for  forging  an  order  for 
the  payment  of  prise  money,  and  it  appeared  that  the  party  whose  name  was  forged 
was  a  discharged  seaman,  and  was,  at  the  time  the  order  bore  date,  within  seven 
miles  of  the  port  where  his  wages  were  payable ;  under  which  circumstances  his 
genuine  order  would  not  have  been  valid,  by  the  provisions  of  the  32  Geo.  3,  c.  34, 
s.  2,  unless  made  in  the  manner  therein  prescribed ;  the  judges  held  the  convictioQ 
to  be  proper,  the  order  itself  purporting  on  the  face  of  it  to  be  made  at  another 
place  beyond  the  limited  distance. (m) 

The  prisoners  were  convicted  of  forging  a  warrant  for  the  payment  of  money,  with 
intent  to  defraud  David  Evans  and  others.  D.  Evans  and  four  other  persons  carried 
on  business  in  partnership  as  bankers,  under  the  firm  of  the  Brecon  Bank.  D. 
Davies  and  a  number  of  other  persons,  including  the  prisoners,  were  members  of  a 
benefit  club,  called  ^'The  Loyal  Urgant  Lodge  of  Odd  Fellows."  David  Davies  held 
an  office  in  the  club  called  '^  The  Noble  Grand  ;'*  David  Lloyd  held  the  office  of 
"Vice  Grand."  The  funds  of  the  club  had  been  raised  by  the  contributions  of  the 
different  members.  The  club  had  at  different  times  deposited  with  the  Brecon 
Bank  a  sum  of  £25,  and  a  sum  of  £105,  for  which  sums  the  bank  gave  common 
bankers'  receipts,  and  by  desire  of  the  depositors  they  wrote  across  the  receipts  the 
names  of  six  persons,  who  were  represented  to  them  as  being  the  committee,  and 
the  bankers  were  directed  not  to  pay  the  money  mentioned  in  the  receipts  except  to 
the  order  of  the  committee  of  the  club.  The  receipts  were  kept  with  certain  cash 
belonging  to  the  club  in  a  box  with  two  locks,  the  key  of  one  lock  being  kept  by 
David  Davies  as  Noble  Grand,  and  the  key  of  the  other  lock  by  another  officer  called 
deputy  treasurer.  The  prisoners  contrived  to  get  possession  of  the  box  and  its  con- 
tents, and  they  presented  the  receipts  at  the  Brecon  Bank,  together  with  a  paper 
writing  as  follows : — 

<^  Urgant  Lodge,  Hirwann,  14th  March,  42. 
"  Sir, — As  we  have  had  a  plan,  which  will  return  more  interest  on  our  cash,  with 
good  security,  the  bearers  are  authorized  to  apply  for  the  same.     In  witness  herepf 
we  subscribe  our  names,  and  affix  the  seal  of  our  lodge. 

"  N.  G.    David  Davies. 
"  V.  G.    David  Lloyd. 
"  Sec.       William  Lewis." 

(k)  Reg.  V.  Winterbottom,  1  Den.  0.  C.  41. 

(l)  Reg.  V,  TUidge,  1  Den.  G.  0.  404 ;  2  C  &  K.  871  (61  E.  C.  L.  R.).  Daring  the  argu- 
ment, Alderson,  B.,  said,  '^An  order  is  an  order  by  a  party  who  may  command  to  apartj 
who  must  obey.  A  warrant  is  a  like  direction  to  a  party  who  may  obey,  and  is  indemni- 
fied by  the  warrant  if  be  does  so.  A  request  is  an  instrument  addressed  by  any  one  person 
to  another  who  has  an  interest  in  the  subject  matter  of  the  request,  and  may  comply  with 
the  request  if  he  pleases." 

(m)  M^ntosh's  case,  2  East  P.  G.  c.  19,  s.  39,  p.  942 ;  2  Leach  883 ;  anie^  p.  761.  The 
same  case  is  cited  for  another  point,  ante,  p.  974.  See  Reg.  o.  Pike,  2  Moo.  G.  G.  R.  70, 
anUj  p.  761. 
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Od  this  paper  there  was  also  a  seal  or  stamp  oontainiDg  the  words  ^^  Urgant  Lodge, 
Hirwann,"  encircliDg  two  closed  bands.  The  letters  !>].  G.  and  Y.  G.  were  proved 
to  mean  Noble  Grand  and  Vice-Grand.-  The  prisoners,  on  producing  the  receipts 
and  paper,  desired  to  have  the  £130,  and  Mr.  Evans,  one  of  the  partners  of  the 
bank,  considering  the  paper  produced  to  be  an  authority  from  the  club,  paid  the 
money  to  the  prisoners.  Mr.  Evans  stated  that  he  should  not  have  paid  the  money 
on  the  receipts  alone  '^'without  the  paper,  nor  on  the  paper  without  the  re-  rsicQQA 
ceipts.  The  signatures  were  all  forged.  On  the  part  of  the  prisoners  it  was  ^ 
contended  that  this  was  not  a  warrant  for  the  payment  of  money,  and  even  if  it  were, 
yet  that  the  prisoners,  being  members  of  the  club,  could  not  be  convicted  of  forging; 
but,  upon  a  case  reserved,  the  judges  all  thought  that  this  was  a  warrant,  and  that 
there  was  no  ground  of  objection  that  the  prisoners  were  joint  owners.(n) 

The  prisoner  was  convicted  of  uttering,  on  the  25th  of  May,  1844,  the  following 
forged  warrant  and  order  for  the  payment  of  money : — 

"  Mr.  Martin  will  be  pleased  to  send  by  the  bearer  £10  on  Mr.  Hodge's  account, 
as  Mr.  Hodge  is  very  bad  in  bed,  and  cannot  come  himself. 

"  Martin  Ralph,  Foreman." 
"  St.  Austell  Foundry." 

Martin  was  clerk  to  certain  bankers  with  whom  Hodge  kept  an  account.  It  was  the 
duty  of  B.alph,  the  foreman,  to  pay  Hodgid's  laborers,  but  he  had  no  general  authority 
to  draw  money.  He  had  once  in  January  preceding  drawn  a  check,  which  Hodge 
had  adopted,  but  he  had  given  him  no  authority  to  draw  this  check.  It  was  not  in 
Ralph's  handwriting,  nor  had  he  or  Hodge  authorized  any  one  to  draw  it.  It  did 
not  appear  positively  how  Hodge's  account  stood  on  the  day  the  check  was  uttered ; 
it  was  usually  settled  half  yearly  ;  but  Martin  paid  the  amount  without  hesitation, 
and  stated  that  his  impression  was  that  the  account  was  in  Hodge's  favor.  Upon  a 
case  reserved  upon  the  question  whether  this  instrument  was,  under  the  circum- 
stances, a  warrant  or  order  for  payment  of  money,  the  conviction  was  held  right,  and 
Coleridge,  J.,  at  the  next  assizes  delivered  judgment  thus:  "Any  instrument  for 
payment,  under  which,  if  genuine,  the  payer  may  recover  the  amount  against  the 
party  signing  it,  may  properly  be  considered  a  warrant  for  the  payment  of  money, 
and  it  is  equally  this  whatever  be  the  state  of  the  account  between  the  parties,  and 
whether  the  party  signing  it  has,  at  the  time,  funds  in  the  hands  of  the  party  to 
whom  it  is  addressed  or  not.  This  case  may  be  said  to  be  removed  one  step 
further  than  the  ordinary  one,  where  the  name  of  the  actual  accountant  is  forged, 
because  Ralph  had  himself  no  account  with  Messrs.  Coode  and  Co. ;  but  by  this 
instrument,  if  genuine,  Ralph  says,  in  effect,  that  he  had  authority  from  Mr. 
Hodge,  who  had  an  account  with  them ;  as  against  him,  therefore,  it  is  as  much 
a  warrant  as  if  he  himself  had  had  such  account,  and  would  have  equally  bound 
him.  The  difference  in  the  fact,  therefore,  is  immaterial  in  the  principle.  It  may 
not  be  easy  to  reconcile  all  the  decisions  on  this  point,  and  one  of  the  judges  doubted 
on  the  propriety  of  that  on  which  I  am  now  pronouncing,  and  principally  on  the 
case  of  Reg,  v.  Thom.(o)  He  was,  however,  quite  satisfied  with  the  soundness  of 
tbe  principle  on  which  we  proceed."(2>) 

*The  prisoner  was  convicted  of  uttering  a  forged  warrant  for  the  payment  p^qq . 
of  money,  which  was  as  follows: —  L  ^^^ 

"  To  Molyncux  and  Co. — Pay  to  my  order,  two  months  after  date,  to  Mr.  John 
Smith,  the  sum  of  £80,  and  deduct  the  same  out  of  my  account" 

There  was  no  signature,  but  across  the  front  of  the  instrument  was  written, 
"  Accepted,  Luke  I«ade,"  and  it  was  indorsed,  "  John  Smith,  farmer,  Hailsham, 
Sussex."  There  was  a  John  Smith,  a  farmer  at  Hailsham,  not  a  customer  of  the 
bankers.  Luke  Lade  was  a  customer,  and  kept  money  with  them ;  and,  upon  a  case 
reserved  on  the  question  whether  this  instrument  was  properly  described  as  a  warrant 

(n)  Reg.  V.  Harris,  2  M.  C.  C.  R.  267 ;  1  C.  ft  K.  179  (47  B.  C.  L.  R.). 
(o)  Fo9t,  p.  1000. 

(p)  Reg.  V.  Vivian,  1  Den.  C.  C.  35 ;  1  C.  &  K.  719  (47  B.  C.  L.  R.).  The  judgment  is 
from  G.  k  K.    It  was  Coleridge,  J.,  who  doubted. 
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for  the  payment  of  money,  the  judges  all  thought  that  it  was  a  warrant  from  Luke 
Lade  to  the  hankers  to  pay  to  J.  Smith,  and,  if  genatne,  would  have  been  a  warrant 
to  the  bankers  to  pay  the  money.(^) 

The  indictment  charged  the  prisoner  with  uttering  the  following  forged  doca- 
ment : — 

"  Mr.  Lowe.  "  London. 

"Bought  of  C.  Dawson,  English  and  Foreign  fruit  merchant  and  potato  salesman. 

"  Nov  9th — 2  bushels  of  apples — 9«. 
"  Sir, — I  hope  you  will  excuse  me  sending  for  such  trifle,  but  I  have  received  a 
lawyer's  letter  this  morning,  and  unices  I  can  make  up  a  certain  amount  by  one 
o'clock,  there  will  be  an  action  commenced  against  me,  and  I  am  obliged  to  hunt 
after  every  shilling. 

"  Yours,  4c. 

F.  Dawson." 

Lowe,  to  whom  the  document  was  directed,  was  indebted  to  Dawson,  the  person  bj 
whom  it  purported  to  be  signed,  in  the  sum  of  dn.  for  two  bushels  of  apples.  It 
was  objected  that  the  document  was  neither  an  order  nor  a  warrant  for  the 
payment  of  money ;  the  objection  was  overruled,  and,  upon  a  case  reserved,  the  judges 
were  unanimously  of  opinion  that  it  was  a  warrant.  If  it  had  been  a  genuine  doca- 
ment,  and  payment  had  been  made  on  its  production,  proof  of  those  facts  would  have 
been  a  good  defence  to  an  action  for  the  9«.  The  judges  seemed  also  to  think  that 
it  was  an  order  for  the  payment  of  money.(r) 

The  prisoner  was  indicted  for  forging  ana  uttering  a  warrant  and  order  for  the 
payment  of  money  which  was  as  follows : — 

"  Me»:rs.  Wilkins  and  Co.,  Bankers,  Merthyr. 

^'  t^lease  to  advance  the  bearer,  Samuel  Richards,  the  sum  of  two  hundred 
and  fifly  pounds,  and  place  the  same  to  my  account. 

"Morgan  Thomas, 
"  Cold  Merchant,  Unisooy." 

*<^^2^  ^^^°^^  ^^  ^  deposit  account  with  Messrs.  Wilkins'  bank,  but  not  a  drawing 
^  account ;  and  the  course  of  dealing  was  not  to  pay  '^checks,  even  if  tendered 
by  the  depositor  himself,  unless  the  deposit  receipt  was  also  produced.  Wightman, 
J. :  "  I  am  of  opinion  that  the  instrument  is  a  warrant,  and  not  an  order,  because  it 
appears  from  the  nature  of  the  contract  between  Thomas  and  the  bankers,  that  the 
bankers  were  not  bound  to  obey  it,  although  in  point  of  fact  they  did  obey  it."(s) 

The  prisoner  was  indicted  for  forging  and  uttering  the  following  warrant  for  the 
payment  of  money : — 

"  Sir, — You  will  please  to  comply  with  my  wish  if  possible,  in  sending  a  mes- 
senger with  the  bearer  of  this  note;  he  is  acting  paymaster;  but  waiting  for  his 
commission  :  he  is  the  total  dependence  whom  the  contract  depends  on.  1  want  of 
you  £20  in  change,  £10  gold,  £5  in  silver,  and  £5  in  copper;  and  I  shall  send  yoa 
four  £5  notes,  Bank  of  England. 

"  Thomas  Paisley,  Quartermaster-Serjeant." 

Roberts,  a  flour-dealer  at  Manchester,  supplied  bread,  under  contract,  to  the  troops 
at  the  barracks  there.  The  prisoner  presented  to  him  the  above  letter ;  Rob^s  had 
on  many  occasions  lent  sums  of  money  to  the  quartermaster-serjeants  of  the  regi- 
ments stationed  at  the  barracks,  but  had  never  lent  money  to  T.  Paisley,  the 
quartermaster-serjeant  of  a  regiment,  which  had  only  been  stationed  there  about  a 
week.  He  refused  to  lend  the  money,  but  only  because  he  suspected  from  the  terms 
of  the  letter  that  it  was  not  a  genuine  one.  Rolfe,  B.,  after  citing  Reg.  v.  Carter^ifj 
"  I  think  if  this  be  a  request  to  Roberts  to  pay  £20  to  the  bearer  on  the  writer's 
account,  it  is  a  warrant  for  the  payment  of  money.     The  test  is,  if  this  were  a 

(q)  Reg.  V.  Smith,  I  Den.  C.  C.  79 ;  1  C.  ft  K.  700  (47  E.  C.  L.  R.). 
(r)  Reg.  V.  Dawson,  2  Den.  C.  C.  75.     The  initial  is  G.  in  one  part,  and  F.  in  the  otber. 
(<)  Reg.  V,  Williams,  2  C.  ft  K.  51  (61  E.  C.  L.  R.).    See  this  case  also,  onto,  p.  810. 
{t)  Ante^  p.  981. 
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genuine  letter,  and  the  money  had  heen  paid  to  the  bearer,  would  Roberts  have  a 
right  of  action  as^ainst  Paisley,  the  writer  ?  I  think  he  would.  Roberts  had  been 
in  the  habit  of  lending  money  to  quartermaster-serjeanta  of  regiments  in  these 
barracks ;  this  regiment  had  then  recently  come ;  and  Roberts  had  never  advanced 
money  to  this  qutirtermaster-serjeant;  but  if  the  meaning  of  this  document  be  that 
Roberts  was  to  send  that  money  by  the  bearer  on  Paisley's  credit  and  account,  it  is, 
i  think,  a  warrant  within  the  meaning  of  the  statute."  But  the  next  day  Rolfe, 
B.,  said,  that  on  looking  again  at  the  document  he  thought  that  it  did  not  authorize 
the  payment  of  the  money  to  tlie  hearer^  but  only  desired  that  a  messenger  of 
Roberts'  might  be  sent  with  it.  The  principle  was  as  he  had  stated  it,  but  the 
document  did  not  come  within  it.(u) 

The  prisoner  was  indicted  for  uttering  a  forged  warrant  and  order  for  the  payment 
of  money,  which  was  set  out  in  each  count  thus : — 

"August  16th,  1848.  Gentlemen, — I  do  hereby  authorize  the  bearer  of  this 
note  to  draw  money  that  you  now  hold  belonging  to  me.     William  Stoker." 

Alderson,  B. :  ^^  The  indictment  is  bad,  because  the  instrument  set  out  is  a  warrant 
and  not  au  order.  Every  order  is  a  warrant,  but  every  warrant  is  not  an  order.  This 
is  a  warrant  and  not  an  order."({;) 

*0n  an  indictment  for  forging  a  warrant  for  the  payment  of  money  it  ap-  r^nqo 
peared  that  a  district  lodge  of  the  society  of  Odd  Fellows  existed  at  ^ 
Wordesley,  having  (amongst  others)  a  branch  lodge,  called  "The  Conqueror 
Lodge."  At  a  meeting  of  the  Conqaeror  Ijodge  that  lodge  was  dissolved,  and  the 
funds  in  hand  distributed  among  the  members.  The  prisoners  aflerwards  presented 
to  the  secretary  at  Wordesley  the  following  certificate : — 

"  Conqueror  Lodge. 

'•  This  is  to  certify  that  Brother  Jno.  Higham (or  wife)  laborer,  resident  at 

Kidderminster,  died  the  10th  day  of  April,  1849.  He  was  initiated  a  member  the 
1st  day  of  May,  1845,  and  was  clear  upon  the  books  of  the  lodge  at  the  time  of  his 
death.     Certified  by  us  this  11th  day  of  April,  1849, 

"  Wm.  Jones,  N.  G., 
"  John  Baxter,  V.  G., 
"  William  Pool,  Secretary. 

"  The  above  certificate  must  be  signed  separately  by  the  officers  of  the  lodge,  and 
must  be  forwarded  to  the  C.  S.  of  the  district  at  least  one  clear  day  before  the  time 
of  the  money  being  required,  which  regulation  will  and  must'be  strictly  abided  by." 

There  had  not  been  any  such  persons,  either  members  or  officers  of  the  Con- 
querer  Lodge,  as  those  purporting  to  sign  the  certificate,  and  the  name  of  the  de- 
ceased member  and  his  death  were  equally  fictitious ;  but  the  form  was  taken  from 
the  printed  forms  in  the  check-book,  which  had  been  used  in  the  Conquerer  Lodge, 
and  by  the  rules  it  was  requisite,  before  any  money  could  be  paid  to  the  family, 
that  this  certificate  should  be  filled  up  with  the  name  and  dates  of  the  death  and 
admission  of  the  deceased  member,  and  signed  by  the  officers  of  the  lodge,  viz.,  by 
the  noble  grand,  the  vice  grand,  and  the  secretary.  The  treasurer,  being  ignorant 
that  the  lodge  had  been  dissolved,  paid  the  prisoners  £16,  the  proper  amount  under 
the  circumstances  mentioned  in  the  certificate.  It  was  objected  that  this  was  not  a 
warrant  for  the  payment  of  money.  Reg.  v.  Rogers(tc)  was  cit-ed  for  the  crown. 
Erie,  J. :  ^'That  case  appears  to  be  in  point  as  far  as  the  question  whether  an 
instrument  in  this  form  might  be  a  warrant  within  the  statute,  but  there  there  was 
in  fact  such  a  course  of  business  as  would  make  the  document  efiectual  if  genuine  ; 
but  here  there  was  no  Conquerer  Lodge  in  existence,  and  the  order,  if  genuine,  was 
of  no  force."  .  .  .  *•  No  doubt  an  instrument  in  this  form,  *  The  bearer  has 
laid  three  courses  of  masonry,'  might  be  shown  to  be  a  warrant  for  the  payment  of 
money  between  the  parties.  So  in  the  present  case,  although  no  stranger  would 
understand  the  instrument  to  be  a  warrant  for  the  payment  of  money,  it  might  be 
shown  by  extrinsic  evidence  that  in  the  course  of  business  between  the  parties  it  was 

(tt)  Reg.  V.  Ferguson,  I  Cox  C.  C.  241. 

[o)  Reg.  V.  Dixon,  3  Cox  C.  C.  289.     See  this  and  other  cases,  ante,  p.  811. 

(w)  9  C.  &  P.  41  (38  E.  C.  L.  R  ),  ante,  p.  803. 
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such  a  warraot.  Here,  however,  there  is  no  society  existing — no  course  of  busmess 
authorizinfi;  such  a  payment  as  was  made.  The  Oonquerer  Lodge  had  oeaaed  to 
exist.  If  the  words  ^  Roman  Lodge'  or  *  Pariaian  Lodge '  had  been  used,  woold  it 
then  have  been  valid  ?  How  oan  jou  make  that  an  order  or  warrant  which,  if  all 
n^QQA-i  the  names  of  persons  ^mentioned  in  it  were  true,  would  yet  be  of  no  faroeT' 
^  The  0880)  however,  was  lefl  lo  the  jury,  and  the  prisoners  conTicted.(2-) 
But  where  the  prisoner  was  indicted  for  forging  and  uttering  a  warrant  for  the 
payment  of  money,  and  he  was  a  member  and  the  paid  actuary  of  a  society  of  Odd 
Fellows,  by  the  rules  of  which  a  sick  member  was  entitled  to  an  allowance  out  of 
the  funds  of  the  society,  and  the  course  on  such  an  occasion  was  for  t^ie  sick 
member  to  apply  to  the  actuary,  who  drew  out  an  order  or  check  on  the  treasurer 
of  the  society  for  the  amount  to  which  the  sick  person  was  entitled ;  upon  this  order 
being  signed  by  the  noble  grand  of  the  society,  it  became  the  duty  of  the  treasurer 
to  pay  the  amount  mentioned  in  it.  On  the  occasion  in  question  the  prisoner  took 
an  order  to  Chatterley,  the  noble  grand,  for  his  signature,  and  asked  him  to  sign  it, 
which  he  did }  the  sum  mentioned  in  it  at  that  time  was  twelve  shillings  and  six- 
pence only.  On  the  same  day  the  prisoner  presented  the  order  to  Rees,  the  Meas- 
urer, and  it  then  was  as  follows : — 

"  10th  March,  1849.     Newport. 
"  Mr.  W.  Rees— Please  to  pay  P.  G.  T.  E.  Turberville  [Three]  [£3]  12«.  W.  for 
sick  pay  paid  to  Brother  Isaac  Jones. 

"Jacob  Chatterley,  N.  6. 

**T.  E.  Turberville,  Actuary. 
"  [£3]  12«.  6(/.     Newport,  10th  March,  1849." 

The  word  and  figures  between  brackets  were  added  afler  the  check  was  signed  by 
Chatterley.  Rees  paid  the  prisoner  £3  12«.  Qd»  It  was  contended  that  this  was 
neither  an  order  or  warrant  for  the  payment  of  money,  but  merely  a  request. 
Erie,  J. :  '^  Bankers'  checks  are  often  in  the  same  form,  and  make  use  of  the  words 
^  Please  to  pay,'  but  they  are  not  less  orders  for  the  payment  of  money.  The  same 
instrument  may  be  of  all  three  descriptions.  The  one  in  question  is  a  warrant,  and 
an  order,  and  a  request     Upon  the  face  of  it,  it  is  an  order,  and  by  the  evidence  it 

is  a  warrant.*'(^) 

Upon  an  indictment  for  forging  the  following  warrant  for  payment  of  money : — 

"  May  13,  1850. 
"  James  Williams  is  entitled  to  the  sum  of  six  shillings.'' 

(Surgeon's  name), 

it  appeared  that  a  company  allowed  their  sick  workmen  six  shillings  a  week  upon 
such  documents  as  the  preceding  being  obtained  from  their  surgeon  and  presented 
to  their  cashier.  The  date  and  names  of  the  workmen  and  surgeon  were  written, 
the  rest  was  printed.  It  was  held  that  this  was  a  warrant  for  the  payment  of 
nioney;  for,  if  it  had  been  genuine,  it  would  have  authorized  the  payment  of  the 
money  by  the  cashier,  and  entitled  him  to  be  repaid  by  the  company. (2) 

The  prisoner  was  indicted  for  uttering  a  warrant  for  the  payuieui  of  money:  he 
was  in  the  employ  of  a  tanner  and  paid  by  the  job,  and  was  employed  also  to  arrange 
*QQ^1  ^^^  accounts  of  himself  '"and  the  other  men.  He  made  out  the  account 
^  weekly,  and  brought  it  to  the  foreman,  stating  the  amount  to  which  he  was 
entitled.  The  foreman  looked  it  over,  and  if  he  saw  it  was  correct  signed  it.  The 
prisoner  took  the  account  so  s'gned  to  the  cashier,  who,  on  seeing  the  signature,  paid 
the  amount.  Ihc  prisoner  on  one  occasion  altered  the  account  tor  a  largi^r  sum 
than  was  due  to  him,  with  the  foreman's  name  forged  upon  it.  Brauiwell,  B.,  held 
that  the  document  was  not  a  warrant  for  the  payment  of  money, {a) 

(x)  Reg.  V.  Rouse,  4  Cox  C  C.  7.  The  prisoners  were  afterwards  convicted  of  obtainiDg 
monej  by  false  pretences,  and  sentenced  lor  that  offence ;  otherwise  the  point  would  have 
been  reserved. 

(y)  Reg.  V.  Tuberville,  4  Cox  C.  C   13. 

{2}  Reg.  V.  Job  Smith,  Stafford  Sum.  Ass.  1860,  Greaves,  Q.  C.  .MSS.     C.  S.  G. 

[a)  Reg.  V.  Philling,  1  F.  &  F.  324. 
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The  prisoner  had  been  a  convict  in  the  Lewes  convict  establishment,  and  by  a 
rule  of  that  establishment  eyery  convict  was  credited  with  a  certain  snm  called 
"convict  money;''  and  the  prisoner  was  entitled  under  this  rule  to  the  sum  of 
j£2  lis.  3d.;  which  would  have  been  paid  to  him  on  the  production  of  a  certificate, 
signed  by  two  witnesses  and  the  clergyman  of  the  parish « that  he  was  getting  his 
living  honestly.  The  prisoner  sent  by  post  to  the  snperintendent  of  the  establish- 
ment  the  following  document: — 

^'  I  hereby  certify  that  the  within-named  William  Mitchell  (the  prisoner)  is  gain- 
ing his  living  by  hawking.     Dated  30th  Sept.,  1859. 

"  Catherine  Bull,  Grocer,  Boongate,  Peterborough. 
"  W.  B.  Hopkins,  Vioar's,  Wisbech  St.  Peter's. 

The  signatures  were  forgeries.  Williams,  J.,  held  that  this  document  was  not  a 
warrant  or  order  for  payment  of  money.(6) 

In  consequence  of  certain  forged  instruments  having  been  held  not  to  come  within 
the  words  •*  warrant"  or  "  order,"  in  the  7  Geo  2,  c.  22,  now  repealed,(c)  the  word 
"  request"  was  introduced  into  the  1  Will.  4,  c.  66,  and  the  following  cases  have 
been  since  decided  relative  to  requests  for  the  delivery  of  goods. 

An  indictment  for  forging  and  uttering  a  request  for  the  delivery  of  goods,  set  out 
the  request  in  each  count  in  the  words  and  figures  following : — 

"  Gentlemen — 
'*  Be  so  good  as  to  let  the  bearer  have  5}  yards  of  blue  to  pattern,  and  to  send    i0' 
the  drab  cloth  up«  in  the  whole  piece,  on  Monday  morning,  by  10  o'clock ;  also  a 
yard-measure,  as  I  do  not  know  what  quantity  will  be  wanted ;  and  you  will  oblige 

"  W.  Readino,  Mortimer-street. 
'^  N.  B.  Let  the  drab  be  good,  as  it  is  for  the  inspection  of  a  gentleman," 

and,  upon  a  case  reserved  upon  the  question  whether,  as  the  request  was  not  ad- 
dressed to  any  individual  person  by  name  or  description,  the  request  set  out  in  the 
indictment  was  a  request  for  the  delivery  of  goods  within  the  words  and  true  intent 
of  the  statute,  the  judges  present  held  the  conviction  right.(d) 

So  where  the  prisoner  wa»  indicted  for  forging  a  request  for  the  delivery  of  goods 
with  intent  to  defraud  Messrs.  Warner  and  Co.,  and  the  instrument  forged  was  as 
follows : — 

*"  Aug.  3, 1839.  One  1^  in,  helmet  scoop;  one  4  quart  oval  kettle.  r*QQ« 

"  Jas.  Hayward,"       L  ^^^ 

and  it  was  proved  that  the  prisoner  had  been  in  the  employ  of  Hayward,  an  iron- 
monger, who  had  had  dealings  foi*  some  years  with  Messrs.  Warner,  and  that  once 
or  twice,  during  the  time  the  prisoner  was  in  Hayward's  employ,  he  had  taken 
orders  from  him  to  Messrs.  Wawer.  It  was  also  proved  by  a  person,  who  managed 
the  business  of  Messrs.  Warner,  that  it  was  the  custom  of  their  business  to  deliver 
goods  on  such  papers  as  the  one  in  question  ;  it  was  constantly  done  every  day ;  and 
being  asked  by  the  court  whether  he  had  done  so  as  between  the  firm  and  Hayward, 
the  witness  replied,  "  Certainly ;  it  is  the  ordinary  form  of  a  request  to  deliver  goods 
to  Mr.  Hayward,  or  to  any  body."  Upon  a  case  reserved  upon  the  question  whether 
such  a  paper  amounted  in  law  to  a  request  for  the  delivery  of  goods  within  the 
meaning  of  the  statute,  the  judges  were  of  opinion  that  it  did,  although  it  was  not 
addressed  to  any  one.(e) 

So  where  on  an  indictment  for  forging  and  uttering  a  request  for  the  delivery  of 
goods  with  intent  to  defraud  Bradley,  it  appeared  that  Bradley  was  a  butty-collier 
and  Jones  a  grocer,  and  that  the  course  pf  dealing  between  them  was  for  Bradley  to 
write  a  list  of  names,  with  an  amount  against  each  name,  which  denoted  that  Jones 

(6)  Beg.  V.  Mitehell,  2  F.  ft  F.  44.    See  this  case,  ante,  p.  773. 
(c)  See  the  cases,  ante,  p.  974. 

(</)  Rex  V.  Carney,  R.  k  M.  C.  G.  R.  351 ;  Tiodal,  G.  J.,  Lord  Lyndhurst,  G.  B.,  and  Taan- 
ton,  J.,  were  absent. 

{e)  Reg.  V.  Pulbrook,  9  C.  &  P.  37  (38  E.  C.  L.  R.). 
VOL.  II.— 49 
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was  to  supply  that  person  mth  goods  on  Bradlej's  tooount  to  the  amooat  aot  oppo- 
site his  name;  and  that  the  prisoner  took  a  paper  to  Jones  in  the  following foim: — 

« 1841,  Oct  22. 

Eliz.  Bradley    . 

Will.  Jones 

J.  Prise   . 

Jnp.  Bayley 

Peter  Stapleton  • 

Simeon  Walters 

Here  followed  ten  more  names  and  a  sum  against  each,  and  the  sums  were  cast  up. 
£7  4«.  6^.,  which  was  the  correct  casting  if  the  sum  opposite  the  prisoner's  name 
had  remained  5«.  as  it  originally  stood,  but  he  had  put  the  figure  1  before  the  5 
and  made  it  15«.  Opposite  the  sum  £7  4$.  Sd.  was  the  prosecutor's  signature, 
^^  John  Bradley."  Ludlow,  Serjt,  having  consulted  Patteson,  J.,  stated  that  tSat 
learned  judge  was  of  opinion  that,  although  this  was  not  a  request  fur  the  delivery 
of  goods  on  the  fiice  of  it,  yet  it  might  be  shown  by  evidence  that  the  course  of 
dealing  between  the  parties  was  that  goods  should  be  delivered  on  the  production  of 
such  documents  as  this 3  and  that  being  shown,  the  paper  was  a  request  for  the 
delivery  of  goods,  and  as  such  might  be  the  subject  of  an  indictment,  if  a  forged 
alteration  were  made  in  it.(/) 

But  where  the  prisoner  was  indicted  for  forging  aod  uttering  the  following  instm- 
ment,  which  was  described  in  some  counts  as  a  warrant  for  the  payment  of  money, 
and  in  others  as  a  request  for  the  delivery  of  goods.  The  prosecutors  were  railway 
'''contractors,  and  their  manager,  by  their  direction,  issued  notes  or  tickets  to 
their  workmen,  which  on  being  presented  at  a  shop,  kept  by  M.  Hughes, 
entitled  the  holder  (by  an  agreement  between  the  prosecutors  and  Hughes)  to 
receive  goods  to  the  amount  mentioned  in  the  ticket.  These  tickets  were  given  to 
the  workmen  in  lieu  of  wages  in  money.     They  were  in  the  foUowing  form : — 
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W.  TRIM. 

2s. 
No. 


The  prisoner  had  procured  a  large  number  of  these  tickets  to  be  print<ed,  but  he 
was  apprehended  before  he  could  utter  any  of  them.  It  was  objected  that  this 
ticket  was  neither  a  warrant  for  the  payment  of  money  nor  a  request  for  the  delivery 
of  goods;  there  must  be  somethiug  on  the  face  of  the  document  to  show  that  it  is 
a  request ;  if  this  ticket  had  been  signed  and  addressed  there  was  nothing  on  the 
face  of  it  to  show  how  it  was  intended  to  operate;  and  Piatt,  B.,  held  clearly  that 
it  was  not  a  warrant  for  the  payment  of  money ;  and  as  to  its  being  a  request,  said, 
^^  I  am  of  opinion  that  the  document  should  show  on  the  face  of  it  that  it  is  a  re- 
quest, and  that  yt)u  cannot  by  parol  make  a  thing  a  request  if  it  does  not,  on  the 
face  of  it,  bear  that  construction."  Having  consulted  Patteson,  J.,  Piatt,  B.,  added, 
^  I  have  discussed  this  case  with  my  brother  Patteson,  and  he  entirely  agrees  with 
me  that  this  is  neither  a  warrant  fur  the  payment  of  money,  nor  a  request  for  the 
delivery  of  goods." (^) 

The  prisoner  was  indicted  for  forging  the  following  order  for  the  delitery  of 
goods : — 

"  Please  give  the  bearer  two  bars  of  solder,  for  Mr.  Chapman,  Lamb's  Conduit 
Place :" 

and  it  was  held  that  this  was  not  an  order  for  the  delivery  of  goods,  for  it  did  not 


(/)  Rep.  V.  Walters.  C.  k  M.  588  (41  B.  C.  L.  R.). 
{ff)  Reg.  r.  Ellis,  4  Cox  C.  C.  258. 
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purport  to  bear  the  signature  of  any  one.(^)  The  same  prisoner  Teas  also  indicted 
for  forging  the  following  order  for  delivery  of  goods : — 

'*  Please  to  give  the  bearer  two  bars  of  solder  and  two  brushes. 

"  Mr.  Chapman,  Lamb's  Conduit  Place," 

and  it  was  held  that  the  instrument  might  be  considered  complete  in  itself,  and  that 
the  words  at  the  end  constituted  a  sufficient  signature.(i) 

The  following  document  was  held  to  be  merely  a  request  for  the  deliyery  of 
goods: — 

*"  Sidney-Btreet,  22  Dec  1849.       r^^QQQ 
*^  Mr.  Bevan,  L  ^^^ 

^'  S—c Pleas  to  Ben  by  bearer  a  quantity  of  basket  nails  a  clasp  for 

"E.  Lloyd."0') 

The  prisoner  was  indicted  for  forging  the  following  "  order  and  request  for  the 
delivery  of  goods  :** — 

''  I  hereby  authorize  my  servant  man,  Abraham  Egan,  to  procure  a  watch  of 
you. 

"  To  Mr.  Thomas  Kellitt,  Thorn." 

Cresswell,  J  ,  was  of  opinion  that  the  instrument  was  not  properly  described,  although 
the  distinction  was  a  very  fine  one ;  and  ordered  another  bill  to  be  preferred  for 
obtaining  the  watch  by  false  pretences. (A:) 

The  prisoner  was  indicted  for  forging  and  uttering  a  certain  request  for  the 
delivery  of  goods,  which  is  as  follows : — 

*'  To  Mr.  Edwards,  Southgate-street,  near  the  Cross.  * 

'^  Please  to  let  bearer,  William  Gof,  have  spillshoul  and  grafting  tool  for  me, 

**  Edward  Ricketts,  of  Stantway." 

The  prisoner  went  to  the  shop  of  Mr.  Edwards,  an  ironmonger,  and  presented  the 
paper  to  his  shopman,  who,  knowing  Mr.  Eicketts  of  Stantway,  allowed  the  prisoner 
to  select  a  spade  and  graining  tool  from  his  master's  stock.  It  was  objected  that 
this  was  not  a  request  within  the  meaning  of  the  1  Will.  4,  o.  66.  In  the  cases  of 
warrants  and  orders  it  had  been  decided  that  the  party  must  have  a  right  to  dispose 
of,  or  an  interest  in,  the  property,  and  the  requests  intended  to  be  made  the  subject 
of  forgery  were  requests  for  the  delivery  of  goods,  in  which  the  party  had  at  least 
an  interest;  but  it  was  held  that  this  was  a  forged  request  for  the  delivery  of  goods 
within  the  statute. (^) 

A  forged  letter  requesting  a  tradesman  to  deliver  goods  to  A.  B.  on  his  credit, 
and  vouching  for  his  ability  to  pay,  •  might  be  described  as  a  request  within  the  1 
Will.  4,  c.  66,  s.  10,  though  the  supposed  writer  had  no  authority  over  or  interest 
in  the  goods,  and  A.  B.  only  were  looked  to  for  payment.  The  indictment  stated 
that  the  prisoner  uttered  a  certain  forged  request  for  the  delivery  of  goods,  which  is 
as  follows : — 

"  May  24,  1836. 
'*  Sir, 
.    "  I  beg  to  inform  you  thst  the  thing  is  right  and  true.     Please  to  let  W.  Thomas 
have  such  things  (meaning  thereby  certain  goods  which  the  said  W.  Thomas  then 
and  there  wanted)  as  he  wants  for  the  purpose. 

*^  Sir,  I  have  got  the  amount  of  seven  and  twenty  pounds  for  Maria  Cole  in  my 
keeping  this  many  years. 

"  I  am  your  servant,  * 

**Ann  Davibs," 

(A)  Reg.  V.  Hussey,  1  Cox  C.  C.  345.    The  Recorder. 

(t)  Ibid.    The  Recorder  afterwards  consulted  Patteson,  J.,  who  confirmed  his  opinion. 
(/)  Reg.  V.  Williams,  2  Den.  C.  C.  61,  antej  p.  811. 
{k)  Reg.  V.  Egan,  1  Cox  C.  C.  29. 

(/)  Reg.  V.  James,  8  C.  A  P.  292  (34  B.  0.  L.  R.),  Gurney,  B.,  referring  to  Rex  v.  Carney, 
$upraj  note  (d)j  p.  995. 


999  Of  thb  Forobry  of  Privatb  Papers,  [book  iv. 

*0QQ1  *'^^^^  intent,  &c.  A  secnDoL  count  charged  the  uttering  a  certain  fbiged 
-'  requeet  from  one  Ann  Da  vies,  for  the  delivery  of  certain  goods  to  him  the 
said  W.  Thomas,  with  intent,  &c.  The  prisoner  had  come  into  the  shop  of  the 
prosecutor  Clare,  and  asked  him  if  he  knew  Maria  Cole  of  Prendergast  Being 
answered  in  the  ajffirmative,  he  said  she  was  dead,  that  he  was  her  son-in-law,  that 
she  had  left  £50  or  £60,  and  that  he  wanted  hlack.  Clare  asked  him  if  he  meant 
to  pay  for  it ;  he  said  he  had  not  the  money,  but  it  was  very  safti  Clare  however 
refused,  observing  that  he  was  a  stranger  to  him ;  upon  which  the  priaoner  said, 
^'  It's  very  safe.  It's  in  the  hands  of  Mrs  Davies  of  Prendergast."  Clare  knowing 
her,  and  knowing  her  to  be  a  respectable  persoii,  said,  **  If  you  will  get  me  her  order 
for  the  goods  you  shall  have  them."  Upon  this  the  priaoner  went  away,  and  in  half 
an  hpur  returned  with  the  note  set  out  in  the  first  count ;  upon  the  production  of 
which  he  was  furnished  with  suoh  mourning  things  as  he  required,  which  were  put 
down  to  his  credit.  The  note  was  a  forgery,  and  Mrs.  Davies  had  no  money  of 
Maria  Cole's  in  her  keeping.  Coleridge,  J.,  had  doubts  whether  t^e  paper  writing 
was  properly  a  request  for  the  delivery  of  goods  within  the  meaning  of  the  statute, 
and  whether  the  cnarge  ought  not  to  have  been  for  obtaining  goods  under  false  pre- 
tences ;  beoauae  Aon  Davies  bad  not,  nor  was  supposed  to  have,  any  authority  over, 
or  interest  in,  the  goods  obtained,  because  the  note  did  not  purport  in  any  way  to 
charge,  nor  did  it  charge,  her  credit,  and  because  the  goods  were  supplied  on  the 
prisoner's  own  credit,  and  he  liable  for  them.  The  prisoner's  counsel  also  suggested 
that  no  goods  were  specified.  But,  upon  a  case  reserved,  the  judges  present  were 
unanimously  of  opinion  that  the  instrument  was  correctly  set  out  aa  a  request,  and  the 
conviction  was  affirmed.(m) 

An  instrument  may  be  a  request  for  the  delivery  of  goods  within  the  statute, 
although  it  is  also  an  undertaking  to  pay  for  them.  The  indictment  charged  the 
prisoner  with  forging  and  Uttering  "  a  certain  forged  request  for  the  delivery  of 
goods,"  which  was  as  follows : — 

^^  Mr.  Turner, — Please  to  let  the  lad  have  a  hat,  about  9s.,  and  I  will  answer  for 
the  money. 

«  Ed.  Barrett," 

and  it  was  contended  that  this  was  not  a  request  for  the  delivery  of  goods,  but  a 
guarantee  for  the  payment  of  the  price ;  and,  if  it  were  the  subject  of  fbrgery  at  all, 
it  should  have  been  charged  to  be  an  undertaking  for  the  payment  of  money ;  but 
Gurney,  B.,  held  that  this  instrument  was  not  the  less  a  request  for  the  delivery  of 
goods,  because  it  might  also  be  an  undertaking  for  the  payment  of  money.(A) 
*1  nom  *The  1  Will.  4,  c.  66,  made  no  provision  at  all  for  forging  a  request  for  the 
-I  payment  of  money,  and  such  a  request  could  not  be  described,  as  an  under- 
taking, warrant,  or  order  for  the  payment  of  money.  Upon  an  indictment  for  forging 
and  uttering  an  instrument,  described  in  different  counts  as  an  order  for  the  payment 
of  money,  a  warrant  for  the  payment  of  money,  and  an  undertaking  for  the  payment 
of  money,  it  appeared  that  the  prisoner  sent  one  Walker  to  Messrs.  Seager's,  with  a 
letter  and  the  following  memorandum : — 


"?r!Se^}«>^^lB41. 


"  QenUemen, 

*^  I  shall  feel  obliged  by  your  paying  Mr.  Bennett  the  sum  of  £2  7a.  8d,  and 

(m)  Rex  o.  Thomas,  2  Moo.  G.  G.  R.  16;  T  G.  &  P.  861  (32  &  G.  L.  R.),  Lord  Abiager, 
G.  B.,  Williams,  J.,  and  Coleridge,  J.,  were  absent.  Qu.  whether  the  innaeado  in  the  first 
count  be  not  too  large,  there  being  no  introductory  ayerments.    G.  S.  G. 

(n)  Reg.  V,  White,  9  C.  &  P.  282  (38  B.  C.  L.  R.).  In  Reg.  v.  Robson,  9  G.  *  P.  423  (in 
which  the  only  point  decided  is  mentioned,  ante,  p.  796),  the  instrument  was  in  form, 
"  Please  to  forward  as  address  below,  soon  as  possible,  three  mourning  rings,  sibss  0.  P. 
Q.,  good  weight  and  well  finished ;  three  or  four  gold  guard  cuxba ;  the  last  you  sent  me 
were  not  as  I  like  them.  You  may  send  one  or  two  ladies'  gold  watches,  fashionable 
patterns ;  I  want  them  immediately,"  &c. ;  and  it  was  taken  for  granted  on  all  bands  that 
this  was  a  request  for  the  delivery  of  goods. 
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debittng  me  with  tlie  same.     You  will  please  have  a  receipt,  aad  add  the  amount  to 
in^ice  of  order  in  hand. 

**  I  am, 

"  Gentlemen, 

''  Your  most  obedient  servant^ 

"T.  D.  Ghappell." 
"  Messrs.  Seager,  Evans,  &  Co.,  Distillers,  &c. 
"10,  Afilbankf  Westminster" 

Messrs.  Seager  and  Evans  had  a  customer  at  Taunton,  named  T.  J).  Chappell,  and 
Mr.  Seager  proved  that,  supposing  he  had  believed  the  memorandum  to  be  the 
genuine  handwriting  of  Mr.  Chappell,  he  should  have  paid  the  money,  and  that  it 
was  the  practice  of  their  house,  and  in  the  oourse  of  business,  to  pay  on  these  re- 
quests to  country  customers.  It  was  objected  that  this  was  not  an  offence  within 
the  1  WilL  4,  o.  66,  as  the  paper  was  neither  an  undertaking,  warrant,  or  order  for 
the  payment  of  mouey,  but  at  most  only  amounted  to  a  request ;  and  forging  a  re- 
quest for  money  was  not  provided  for ;  and  the  prisoner  having  been  convicted,  the 
judges  held,  upon  a  case  reserved,  that  the  conviction  could  not  be  sustained.  All 
the  judges  thought  it  was  no  undertaking,  beoause  none  was  expressed  in  it;  that  it 
was  no  order,  because  it  did  not  purport  to  be  one  in  form ;  and  all  agreed  that, 
according  to  decided  cases,  it  was  no  warrant.(9) 

Where  an  indictment  for  forging  a  request  for  the  delivery  of  goods  sets  out  such 
request,  either  the  instrument  must  purport  on  the  face  of  it  to  be  a  request,  or  if  the 
words  have  not  necessarily  that  effect,  but  are  so  understood  in  the  trade,  there  must 
be  an  innuendo  to  explain  them.  The  prisoner  was  indioted  for  uttering  a  certain 
forged  request  for  the  delivery  of  goods  which  is  as  follows : — 

"  Per  bearer, 

"2  y  Counterpanes. 

**  T.  Davies, 
"  88,  Aldgate.  "  E.  Twell," 

with  intent  to  deiVaud  J.  Lanison  and  others,  the  prisoner  well  knowing  the  said  re- 
quest to  be  forged.  The  prisoner,  who  had  been  in  the  service  of  Mr.  Davies  as 
porter,  went  on  the  19th  of  November,  1830,  to  the  house  of  Messrs.  Lanison  &  Co., 
and  produced  to  Smith,  their  servant,  the  forged  instrument  in  question.  Smith,  in 
consequence  of  the  prisoner  producing  the  paper,  ^delivered  the  counterpanes  ^^ .  ...x* 
to  him.  Davies  was  a  customer  of  Lanison  &  Co.,  and  lived  at  88,  Aldgate.  '- 
Smith  did  not  then  know  Twell ;  he  gave  credit  to  the  signature  of  Davies ;  Twell 
was  in  tlie  employ  of  Davies,  and  had  authority  from  him,  in  his  absence,  to  write 
an  order  for  goods  in  his  name  in  this  form ;  but  Twell  had  no  authority  to  employ 
any  other  person  to  write  the  same.  The  paper  produced  was  not  the  writing  of 
Davies  or  Twell,  nor  signed  by  the  authority  of  Davies.  Mr.  Davies  said  they 
generally  wrote  their  orders  '^  Send  per  bearer,''  or  ^^  per  bearer,"  and  that  such 
orders  as  these  are  common  in  their  business.  It  was  objected,  that  the  paper  pro- 
duced did  not  purport  to  be  a  request,  within  the  meaning  of  the  statute :  no  par- 
ticular person  was  requested,  nor  was  it  directed  to  any  particular  person.  The 
jury  found  the  prisoner  guilty,  and  said  that  they  considered  the  paper  as  a  request 
for  the  delivery  of  the  goods  mentioned  in  it,  and  that  such  papers  were  in  trade 
so  considered.  But  upon  a  case  reserved  upon  the  questions,  whether  the  instru- 
ment was  upon  the  &ce  of  it  one  of  those  instruments,  namely,  a  request  for  the 
delivery  of  goods,  the  knowingly  uttering  of  which  is  prohibited  by  the  1  Will.  4, 
c.  66,  s.  1 0,  and  particularly  whether  the  want  of  any  address  was  a  valid  objec- 
tion, the  judges  present  were  unanimously  of  opinion  that  the  words  ^'  per  bearer" 
did  not  necessariJ^  import  ^^  send  per  bearer;"  they  might  mean  ^^  I  have  sent  per 
beater :"  and  that  there  ought  to  have  been  an  innuendo  to  explain  them.  They 
seemed  to  think  the  address  not  necessary,  (i?) 

(o)  Reg.  V.  Thorn,  2  M.  G.  G.  210 ;  1  G.  it  M.  206.  The  prisoner  was  afterwards  con- 
victed of  a  fraud. 

{p)  Rex  V,  Gallen,  R.  k  M.  G.  G.  R.  300.  This  case  is  also  reported  in  5  G.  &  P.  116  (24 
E.  G.  L.  R.),  and  it  is  there  stated  that  the  indictment  contained  a  count  calling  the  in- 
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Where  goods  were  obtained  by  a  forged  reqnefit  witbin  Uie  1  WilL  4,  e.  66,  the 
indictmeut  must  have  been  for  forgery,  and  could  not  be  for  obtaining  them  by  fiJae 
pretences.  The  prisoner  was  indicted  for  obtaining  goods  by  means  of  the  following 
false  and  counterfeit  letter : — 

"  Mr.  Brooks, — Please  let  the  bearer,  William  Torton,  have  fur  J.  Roe,  four 
yards  of  Irish  linen  and  a  waistcoat. 

"  John  Roi." 
"Jbn.  6,  1833." 

Taunton,  J. — "  This  is  a  forged  request  for  the  deliv«ry  of  goods.  This  cue 
conies  within  the  10th  sec.  of  the  1  Will.  4,  o.  66.  It  is  clearly  an  uttering  of  a 
forged  request  for  the  delivery  of  goods.     It  is  a  felony,  and  not  a  misdameanor.'Y?) 

A  written  promise  to  pay  a  sum  specified,  or  such  other  sum,  not  exceeding  the 
same,  as  A.  B.  may  incur  by  reason  of  a  suretphip,  was  an  undertaking  to  pay 
money  within  the  1  Will.  4,  c.  66,  s.  3.  The  indictment  charged  the  prisoner  with 
forging  an  undertaking  for  the  payment  of  money,  in  the  following  terms : — 

"  York,  \^ih  February,  1837. 

"  £100.     I  promise  to  pay  Mr.  W.  Bellerby,  or  order,  the  sum  of  one  hundred 

pounds,  or  such  other  sum  of  money,  not  exceeding  the  same,  as  he  may  incur,  or 

♦10021  ^®  P^*  unto,  for  or  by  reason  or  *mean8  of  his  becoming  one  of  the  sureties 

J   of  Mark  Milbank,  Esq.,  sheriff-elect  for  the  county  of  York,  for  the  year 

ensuing,  for  John  Reed  of  this  city,  sheriffs'  officer. 

«  Val.  Wilson." 

4 

It  was  submitted  that  this  was  not  an  undertaking  for  the  payment  of  money  within 
the  1  Will.  4,  c.  66,  s.  3,  as  it  was  not  an  absolute  undertaking  to  pay  any  particu- 
lar sum  of  money,  but  only  an  indemnity  to  an  uncertain  amount,  not  exceeding 
£100^  and  unless  the  officer  misbehaved,  which  the  law  would  not  presume,  it  was 
no  undertaking  to  pay  any  money  at  all.  But,  upon  a  case  reserved,  the  judges 
present  were  unanimously  of  opinion  that  the  instrument  was  an  undertaking  for 
the  payment  of  money  within  the  statute.(r) 

An  undertaking  by  a  supposed  party  to  an  instrument  for  the  payment  of  money 
by  a  third  person,  was  an  undertaking  for  the  payment  of  money  within  the  1 
Will.  4,  c.  66,  s.  3.  Upon  an  indictment  for  uttering  a  forged  undertaking  for  the 
payment  of  money,  it  appeared  that  the  prisoner,  who  also  went  by  the  name  of 
PhoBnix,  applied  to  Messrs.  Copeman  and  Co.  for  goods  on  credit,  which  they  re- 
fused to  supply  unless  he  procured  the  guarantee  of  his  father,  in  a  form  required 
by  Messrs.  Copeman  and  Co.  The  prisoner  afterwards  accordingly  produced  a 
forged  guarantee  in  the  following  form  : — 

'<  To  Messrs.  Copeman  h  Sons  of  Norwich. 
"  Gentlemen, 

*'  In  consideration  of  your  having  agreed  to  sell  to  R.  PhGeniz,  my  son,  goods 
in  the  way  of  trade,  1  do  hereby  undertake  to  guarantee  to  ymi  the  due  pagment  of 
and  for  all  such  goods  as  you  may  from  time  to  time  sell  and  deliver  to  him  or  his 
order,  whether  the  same  be  sold  on  credit  or  otherwise,  niQtwithstanding  I  shall  not 
have  notice  of  any  neglect  or  omission  which  may  happen  on  the  part  of  the  said 
R.  Phoenix  in  the  payment  of  such  goods  according  to  the  credit  that  may  be 
agreed  on  for  the  same ;  but  so  as  my  liability  under  this  guarant.ee  or  engagement 
shall  not  at  any  time,  or  in  any  event,  exceed  the  sum  of  £10 :  provided  that  this 
guarantee  maybe  withdrawn  at  anytime  after  the  expiration  of  one  calendar  month 

struraent  a  forged  order,  and  that  the  judges  held  that  the  instmment  was  neither  an 
order  nor  a  request  within  the  I  Will.  4,  c.  66,  9.  10.  See  Reg.  v.  PuYbrook,  ante,  p.  996. 
In  such  a  case  there  should  at  all  events  be  one  count  describing  the  request  in  the  mao- 
ner  adopted  in  Reg.  v.  Robson,  antty  p.  796.     C.  S.  G. 

(g)  Rex  V.  Evans,  5  C.  &  P.  553  (24  E.  C.  L.  R.).  See  now  the  14  ft  15  Vict.  c.  IJO,  s, 
12,  ante,  vol.  1,  p  927. 

(r)  Reg.  V.  Reed,  2  Moo.  C.  C.  R.  62  ;  8  C   &  P.  624  (34  E.  0.  L.  R.). 
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next  IbHowing  a  notioe  ia  writing  uacler  my  band  of  my  intention  to  determine  the 

SatD6k 

''  Dated  this  29th  day  of  October,  1845. 

"  Witness,  "  Tatlob  Phcenix, 

"  F.  Riddleswortb."  "  Deepham." 

Parke,  B.,  tbougbt  it  doabtful  wbetber  tbis  was  an  undertaking  to  pay  money 
witbin  tbe  meaning  of  tbe  statute,  as  tbe  instrument  did  not  purport  tbat  T. 
Pboenix  thereby  undertook  to  pay  tbe  money,  but  only  tbat  bis  son  sbould  pay; 
but,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  tbat  an  under- 
taking by  a  supposed  party  to  the  instrument  for  tbe  payment  of  money  by  a  third 
person  was  within  tbe  statute,  as  well  as  an  undertaking  for  tbe  payment  of  money 
by  tbe  supposed  party  himself,  and  therefore  tbe  eonyiction  was  right.(8) 

In  order  to  obtain  tbe  appointment  of  agent  of  the  British  Prudential  Assurance 
Company  the  prisoner  deliTered  the  following  document,  which  wajs  partly  printed : — 

"  To  tbe  Directors  of  tbe  British  Prudential  Assurance  Company,  35  Ludgate 

Hill,  London,  E.G. 
**  In  consideration  of  your  appointing  Mr.  Patrick  Joyce,  of  8  Rockly  Street, 
Pendleton,  as  agent  for  your  Company,  I  do  hereby  guarantee  you  against  any  loss, 
costs,  charges,  or  expenses  whatever  which  you  may  incur  by  reason  of  bis  culpable 
n^ligence  or  dishonesty  in  such  situation ;  and  I  do  hereby  undertake  that  this 
guarantee  shall  be  in  force  so  long  as  the  said  Mr.  P.  Joyce  is  in  your  employment, 
and  in  whatever  capacity  he  may  be  engaged ;  and  you  are  quite  at  liberty  to  alter 
and  vary  bis  duties  and  emoluments  firom  time  to  time  without  giving  me  notice. 

**  (Signature)  Christopher  McConvill, 

"(Address)  57  Lisadel  Street,  Pendleton, 

"  (Witness)  John  Moonan." 

Upon  a  case  reserved  it  was  held  tbat  tbis  was  an  undertaking  for  tbe  payment  of 
money  within  the  24  &  25  Vict.  c.  98,  s.  23,  on  the  authority  of  Reg.  v.  Reed^  2 
M.  C.  C.  62,  and  Reg,  v.  Stcme,  2  0.  &  K.  364  (61  E.  C.  L.  R.) ;  for  the  undertaking 
was  a  promise  to  pay  money  on  tbe  contingency  of  the  prisoner  failing  in  bis  duty 
to  his  employer. (««) 

^be  prisoner  was  indicted  for  forging  the  following  undertaking  for  the  ptci  aad 
payment  of  money : —  L 

"St.  Helier's,  Jersey, 
Stamp '^  "23d  Sept.  1861. 

y     6rf.      /  "  Messrs.  Crawford,  Lindsay  &  Faithful, 

\.,^_^  3  Lawrence  Lane,  London. 

"  Gentlemen, 

"  I  hereby  guarantee  to  you  tbe  payment  in  ftdl  of  the  following 
promissory  notes  of  Mr.  Jos^ : — 

"  His  promissory  note  to  you  for  £50  due  30tb  March,  1862. 
"  "  "  «  Sept. 

«  "  «  «         30tb  March,  1863. 

«  «  «        £150  Sept. 

"In  all  £300. 
"  I  am,  G-entlemen, 

"  Yours  truly, 

"  Wm.  Frodsham." 

It  was  objected  that  this  was  not  an  undertaking  for  the  payment  of  money  witbin 
tbe  1  Will.  4,  c.  66,  s.  3,  as  it  stated  no  consideration,  and  that  tbe  Act  only  applied 
to  documents  which  were  binding  when  it  passed ;  but  it  was  held  that  this  was  an 
undertaking  for  tbe  payment  of  money,  as  it  was  rendered  valid  by  tbe  19  &  20 
Vict.  0.  97,  s.  3.(/) 

.  («)  Reg.  V.  Stone,  1  Den.  0.  0.  181 ;  2  0.  &  K.  364  (61  E.  C.  L.  R.).     Parke^  B.,  at  the 
thai  doubted  whether  tbe  case  was  not  distinguishable  from  Reg.  v.  Reed,  tupra, 
(m)  Reg.  V.  Joyce,  12  Law  T.  351  ;  L.  &  C.  576, 
\t)  Reg.  V  Coelho,  9  Cox  C.  C  8.     The  Recorder. 
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Where  the  plaintiff  and  defendant  in  a  «ait  in  the  oooaty  eonrt  entered  into  an 
agreement  which  was  as  follows,  excepting  the  parts  between  brackets :  *^  that  ihe 
said  plaintiff  arranges  to  wait  for  the  balance  now  doa,  and  to  waive  all  prooeedingB 
whatever  against  the  defendant  for  the  term  of  &ur  months  [viz.  irom  the  13th 
day  of  May,  1861,  to  the  13th  day  of  September,  1861;  and  to  allow  for  putarid 
bacon  £5  5s.,  and  on  costs  £1  5<.  Balance  due  £7  3s.  BdJ],  upon  the  oonditioos  as 
above,  and  now  stated  that  the  defendant  do  now  pay  to  the  plaintiff  the  sum  of 
£4.  Received  the  sum  of  four  pounds  on  account  of  the  debt  and  costs  in  tiiis 
action,  this  26th  day  of  April  1850  [and  the  balance,  £7  3«.  Sd.^  to  be  paid  13th 
day  of  September,  1861],  which  was  signed  by  both  parties,  and  the  defendant 
afterwards  inserted  the  partd  between  the  brackets,  the  effect  of  which  was  to  reduce 
the  balance  by  £6  IDs.,  and  to  postpone  the  payment  of  it  neady  a  year  and  five 
months,  instead  of  four  months.  Hill,  J.,  held  that  this  was  not  an  undertaking 
for  the  payment  of  money,  as  the  phdntiff  did  not  undertake  to  pay  anything ;  and 
that  it  was  not  a  forgery  of  a  receipt,  for  there  was  no  alteration  of  the  sum  for 
which  the  receipt  was  given.(u) 

Where  a  forged  instrument  is  uttered  to  one  of  two  partners  in  the  absence  of  the 
other,  the  jury  may  find  in  some  cases  that  the  intent  was  to  defraud  the  partner 
to  whom  the  instrument  was  uttered.  The  prisoner  was  indicted  for  uttwing  and 
forging  a  bill  of  exchange,  with  intent  to  defraud  J.  Leadbitter;  with  respect  to  the 
intent  to  defraud,  it  appeared  that  Leadbitter  had  beon  employed  by  the  prisoner, 
*1 004.1  ^^^"  ^^  owner  of  a  mill,  to  make  a  mill-dam,  and  that  Leadbitter  had  a 
^  partner  named  Stansfield,  *who,  however,  took  no  active  part  in  the  business, 
although  he  was  known  to  be  a  partner  by  the  prisoner.  leadbitter,  who  had 
superintended  the  work,  applied  to  the  prisoner  for  payment,  and  the  prisoner  paid 
Leadbitter  money  on  account ;  and  afterwards,  instead  of  making  a  further  payment, 
gave  him  the  bill  in  question  ;  Stansfield  was  not  present  when  the  bill  was  so  given. 
Leadbitter  indorsed  the  bill  in  his  own  name  only,  and  afterwards  delivered  it  to 
Stansfield,  asking  him  if  he  could  make  any  use  of  it;  Stansfield  afterwards  paid  it 
away,  indorsing  it  also  with  his  own  name.  It  was  submitted  that  Leadbitter  and 
Stansfield  being  partners,  and  the  prisoner  knowing  that  they  were  so,  the  intent  of 
the  prisoner  must  be  taken  to  be  the  legal  consequence  of  his  own  act,  which  was 
the  defrauding  of  the  two  partners,  and  that  there  was  therefore  a  variance  between 
the  intent  laid  and  the  intent  proved.  It  was  answered,  that  the  intent  of  the  pri- 
soner was  a  question  for  the  jury,  and  on  the  facts  proved,  the  jury  might  infer 
that  the  prisoner  intended  to  deiraud  Leadbitter  alone,  with  whom  he  had  had 
dealings ;  and  even  if  he  did  also  intend  to  defraud  both  partners,  he  might  be  not 
the  less  guilty  of  intending  to  defraud  the  one  only  to  whom  he  actually  uttered  the 
instrument.  Wightman,  J.,  left  it  to  the  jury  to  say  whether  the  prisoner  intended 
to  defraud  Leadbitter  alone,  and  they  found  that  the  prisoner  did  intend  to  defraud 
Leadbitter  alone ;  and,  upon  a  case  reserved,  the  judges  held  the  conviction  right(r) 

Many  other  points  which  have  arisen  upon  indictments  framed  upon  the  statutes 
mentioned  in  this  chapter,  being  of  general  application,  have  been  already  noticed 
in  the  chapter  treating  generally  of  the  subject  of  forgery.(tt?) 

By  the  24  &  25  Vict.  c.  98,8.  18,  ^^  whosoever  without  lawful  authority  or  excuse 
(the  proof  whereof  shall  lie  on  the  party  accused),  shall  make  or  use  any  frame, 
mould,  or  instrument  for  the  manufacture  of  paper,  with  the  name  or  firm  of  any 
body  corporate,  company,  or  person  carrying  on  the  business  of  bankers  (other  than 
and  except  the  Banks  of  England  and  Ireland  respectively),  appearing  visible  in 
the  substance  of  the  paper,  or  knowingly  have  in  his  custody  or  possession  any  snch 
frame,  mould,  or  instrument,  or  make,  use,  sell,  expose  to  sale,  utter  or  dispose  of, 
or  knowingly  have  in  his  custody  or  possession  any  paper  in  the  substance  of  which 
the  name  or  firm  of  any  such  body  corporate,  company,  or  person  shall  appear 
visible,  or  by  any  art  or  contrivance  cause  the  name  or  firm  of  any  such  body  cor- 
porate, company  or  person  to  appear  visible  in  the  substance  of  tiie  paper  upon 
which  the  same  shall  be  written  or  printed,  shall  be  guilty  of  felony,  and  being  con- 

•(tt)  Repr.  V.  Wright,  2  F.  &  P.  320. 

(v)  Rcflf.  V.  Hanson,  2  M   C.  C.  245 ;  G.  k  M.  334  (41  E.  G.  L.  R.). 
(ic)  Antej  p.  710,  ei  teq. 
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▼ictod  thereof  shall  he  liiihle  at  the  discretion  of  the  court,  to  he  kept  in  penal  servi- 
tnde  for  any  term  not  exceeding  fourteen  years  and  not  less  than  five  (ww)  years ; 
or  to  he  imprisoned  for  any  term  not  exceedinp^  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement. "(as) 

By  the  24  &  25  Vict.  c.  98,  s.  19,  "  whosoever,  without  lawful  *authority  r*i  nng 
or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused),  shall  engrave  or  *- 
in  anywise  make  upon  any  plate  whatsoever,  or  upon  any  wood,  stone,  or  other  material, 
any  bill  of  exchange,  promissory  note,  undertaking,  or  order  for  payment  of  money, 
or  any  part  of  any  bill  of  exchange,  promissory  note,  undertaking,  or  order  for  pay- 
ment of  money,  in  whatsoever  language  the  same  may  be  expressed,  and  whether 
the  same  shgll  or  shall  not  be  or  be  intended  to  be  under  seal,  purporting  to  be  the 
bill,  note,  undertaking,  or  order,  or  part  of  the  bill,  note,  undertaking,  or  order  of 
any  foreign  prince  or  state,  or  of  any  minister  or  officer  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  body  corporate  or  body  of  the  like  nature,  constituted  or 
reoognized  by  any  foreign  prince  or  state,  or  of  any  person  or  company  of  persons, 
resident  in  any  oountiy  not  under  the  dominion  of  Her  Majesty,  or  shall  use,  or 
knowingly  have  in  his  custody  or  possession,  any  plate,  stone,  wood,  or  other  mate- 
rial upon  which  any  such  foreign  bill,  note,  undertaking,  or  order,  or  any  part 
thereof,  shall  be  engraved  or  made,  or  shall  knowingly  offer,  utter,  dispose  of,  or 
put  oflF,  or  have  in  his  custody  or  possession,  any  paper  upon  which  any  part  of  any 
such  foreign  bill,  note,  undertaking,  or  order  shall  be  made  or  printed,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  five(a»5)  years ;  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement."(y) 

The  prisoner  was  indicted  for  making  upon  a  certain  plate,  to  wit,  a  plate  of 
glass,  an  Austrfan  note  for  the  payment  of  one  gulden.  The  prisoner  employed  a 
photographer  to  counterfeit  Austrian  bank  notes,  his  directions  being  to  take  the  im- 
pression of  the  note  on  glass  by  means  of  a  photographic  process,  and  then  get  it 
engraved  on  metal  or  wood,  so  as  afterwards  to  strike  off  the  notes  when  the  proper 
bank-note  paper  could  be  procured  from  the  Continent.  The  photographer,  accord- 
ingly, took  off,  on  a  glass  plate,  a  "  positive  "  impression  of  the  note,  and  showed  it 
to  the  prisoner,  who  was  apprehended,  whilst  approving  of  the  impression  and  giving 
further  directions  with  respect  to  it.  The  process  of  photography  consists  in  expos- 
ing to  the  light  a  plate  of  glass  properly  prepared  with  collodion,  with  the  note  oppo- 
site, by  which  means  the  shadow  or  impression  of  the  note  is  produced  on  the  glass. 
The  impression  is  called  "  a  positive,"  and  by  converting  it  into  "  a  negative,"  which 
is  easily  done,  notes  can  either  be  printed  by  photography  to  any  extent,  on  pro- 
perly prepared  sensitive  paper,  or  may  be  engraved  from  as  directed  by  the  prisoner; 
but  the  impression  of  the  note  could  not  be  printed  or  engraved  until  the  positive 
was  converted  into  a  negative.  The  impression  is  a  mere  shadow  on  the  surface  of 
the  glass,  and  easily  washed  off  until  fixed,  and  it  was  necessary  to  varnish  the  im- 
pression taken  in  order  to  fix  it  for  production  at  the  trial.  It  was  objected  that 
the  statute  did  not  contemplate  the  use  of  photography,  but  an  "  engraving  or 
making,"  by  cutting  into  the  *surfece  of  some  material  for  the  purpose  of  r^ciAAis 
taking  impressions  therefrom ;  that  producing  an  evanescent  shadow  of  the  ^ 
note  on  glass  was  not  within  the  statute,  and  that  the  engraving  of  the  note,  which 
waB  ultimately  contemplated,  was  never  made ;  the  objections  were  overruled,  and, 
on  a  case  reserved,  it  was  held  that  the  conviction  was  right.  The  words  of  the  24 
&  25  Vict.  c.  98,  s.  19,  are,  "  whosoever  shall  in  anywise  make,  &c.,  upon  any  plate, 
&c.,  any  bill  of  exchange,  &g,*'  Now  the  prisoner  here  clearly  made  on  a  plate  an 
undertaking  or  order  for  the  payment  of  money.     The  undertaking  consisted  of 

(tew   27  k  28  Vict.  c.  47. 

(x)  This  claase  is  taken  from  the  I  Will.  4,  c.  66,  s.  17.  There  were  similar  provisions 
In  the  41  Geo.  3,  c.  57,  s.  1.  The  Select  Committee  of  the  Commons  struck  out  the  words 
<*  by  any  art  or  contrivance  ;**  but,  by  some  accident,  thej  were  not  omitted  in  the  reprint 
of  the  bill.     As  to  hard  labor,  &c.,  see  ante^  p.  849* 

(xx)  27  &  28  Vict.  c.  47. 

(y)  This  clause  is  taken  from  the  1  Will.  4,  c.  66,  s.  19.  There,  were  similar  provisions 
in  the  43  Geo.  3,  c.  139,  ss.  1,  2.    As  to  hard  labor,  &c.,  see  ante,  p.  849. 
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certaiD  wordfi  which  by  a  certain  process  bad  been  put  on  the  pbte  io  their  exact 
form.  The  object  of  the  statate  is  to  preTeni  oomnterfeit  seeiiritieB;  it  is  vezj  wide 
in  its  langnage,  and  omits  all  words  or  qnestJiMis  of  iatent,  and  this  ease  dearly  iaUs 
within  it.  It  was  contended  that  the  prisoBer  was  interrufrted  before  the  offonce 
was  complete,  but  the  statute  applies  t&  any  stage  of  the  prooesa^  eveo  though  the 
phot<^aphic  copy  be  an  undertaking  of  an  evaneBoent  fonii.(«) 

Where  prisoners  are  jointly  indicted  for  felenioasiy  naini^  plates  oontaintn^  im- 
pressions of  forged  notes,  the  jniy  mnnt  select  some  one  pmticvlar  tine  ai^er  all  the 
prisoners  have  become  connected,  and  mnst  be  satbfied  that  at  suek  time  they  were 
all  either  preseot  together  at  one  act  of  using,  or  assisted  in  such  one  act ;  and  it  is 
not  sufficient  to  show  that  the  parties  were  general  dealera  in  for^red  n^tas,  and  that 
at  different  times  they  had  singly  used  the  plates,  aad  were  indiridually  in  posses- 
sion of  forged  notes  taken  from  them.     The  indictment  charged  Balls,  Moses  and 
Harris,  in  some  of  the  counts,  with  engraTing  on  a  oertain  plate,  in  the  Pdish 
language,  a  oertain  note  for  the  payment  of  money ;  in  other  comnts  widi  felonionsly 
using  the  plates,  on  which,  the  notes  were  engrayed.     At  the  dose  of  the  case  for 
the  prosecution,  Littledale,  J.,  required  the  counsel  for  the  proseeution  to  elect, 
whether  they  would  go  on  the  counts  for  engraying,  or  the  oonnts  for  using  the 
plates,  as  they  were  quite  distinct  offences ;  and  the  counsel  for  the  crown,  admit- 
ting that  there  was  no  evidenoe  of  a  joint  engraving,  relied  on  the  oonnts  for  naing 
the  plates.     It  was  then  objected  for  the  prisoners  that  there  was  not  any  evidence 
of  a  joint  using  of  the  plates.     It  was  answered  that  there  was  evidence  to  go  to 
the  jury,  as  it  was  clear  that  Balls  had  the  plate  at  one  Ume  and  Moses  at  another, 
and  that  Harris  was  active  in  bringing  the  parties  together,  so  that  Fiaum  might 
have  the  impression.     Any  act  traced  to  one  was  traced  to  all ;  and  the  quesdon 
was,  whether  the  notes  were  not  struck  off  with  the  joint  consent  of  all  the  parties. 
Littledale,  J.,  in  summing  up,  said,  ^'  In  a  case  of  fdony,  you  can  <taly  go  upon  one 
act  committed.     There  is  very  great  difficulty  in  this  case  for  you  to  know  which 
act  the  prosecutor  relies  on,  all  these  things  being  done  at  different  timee.    The 
prosecutor  does  not  fix  on  any  particular  day ;  if  you  find  at  any  one  time  all  three 
did  concur  in  using  the  plates,  then  you  may  find  them  guilty.     There  are  foar 
different  times  at  which  notes  were  taken.     As  to  what  has  been  said  aboirt  these 
parties  being  general  dealers,  it  is  not  sufficient;  they  are  not  indicted,  one  for  doing 
the  act,  and  the  others  as  accessories  before  the  fact,  but  are  all  charged  as 
*10071   *P^"c^P^^  felons.     There  may  be  eases  in  which  acts  done  at  different  times 
-'  may  be  evidence  of  a  joint  using,  as,  for  instance,  if  one  were  to  find  the 
plate,  and  one  the  paper,  and  one  to  do  the  work,  I  should  say  it  was  a  joint  nsiog, 
but  there  is  no  evidenoe  of  that  sort  here.     There  is  no  evidenoe  that  by  commoD 
concert  these  parties  did  sudi  things.     If  one  struck  off  the  impressions,  and  the 
others  wished  him  to  do  it,  and  shared  in  the  profits,  that  would  not  make  them 
principal  felons.     As  this  is  an  indictment  against  all  three,  you  must  be  satisfied 
that  they  were  all  three  present  at  one  time,  or  assisting  in  some  way  at  that  time, 
either  by  watching  at  the  door  or  something  of  that  sort.     Having  the  notes  in  pos- 
session is  not  suffident  evidenoe  of  having  used  the  plate ;  as  in  the  case  of  forgeiy, 
uttering  is  not  sufficient  evidenoe  of  having  forged.    Balls,  it  seoms,  had  the  plate 
a  year  before,  but  that  is  no  evidenoe  under  this  indictment,  as  the  using  under  it 
must  be  since  August,  1835,  as  Harris  and  Moses  do  not  come  on  the  stage  till  that 
time.     The  only  evidenco  against  Harris  is  the  negotiations  he  entered  iato  with 
Saltsman  and  others  respecting  this  note;  there  is  no  proof  of  his  having  the  plate 
in  his  possession.     Moses  had  it  in  his  possessiott,  and  he  is  proved  to  have  said 
before  that  he  had  the  plate,  and  could  print  as  majiy  as  he  liked ;  this  may  be 
something  like  evidence  of  a  using,  on  lus  part,  of  the  plate.     It  does  not  seem  to 
me  that  there  is  any  evidence  to  prove  a  joint  using  at  any  one  time,  which,  in  mj 
opinion,  is  necessary  to  prove  this  indiotment;  you  may  find  two  of  them  guilty,  or 
one  of  them  guilty,  or  all  three  of  them  guilty.' '(a) 

(z)  Reg.  V.  Rinaldi,  L.  k  C.  330. 

(a)  Rex  V.  Harris,  7  G.  ^  P.  416  (32  E.  G.  L.  R.),  cor,  Littledale,  J.,  and  Gaselee,i.  The 
facts  proved  on  the  trial  are  not  stated  in  the  report,  and  although  there  is  a  reference  to 
Rex  V.  Balls,  7  G.  &  P.  4*26,  for  the  principal  facts  of  the  case,  the  statement  there  does  not 
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Upon  an  indictment  against  aeveral  for.  engraving  plates,  under  the  1  Will.  4, 
c.  6b.  8.  19,  the  jury  must  have  been  satisfied  that  they  jointly  employed  the 
engraver,  but  it  was  not  necessary  that  they  should  all  be  present  when  the  order 
was  given ;  it  was  sufficient  if  one  first  eommunioated  with  the  others,  and  all  con- 
curred in  the  employment  of  the  engraver.  Mazeau,  Kamuz,  and  Rault  were  in- 
dicted for  feloniously  engraving  and  making  upon  two  plates  two  parts  of  a  promis- 
sory note  for  25  rubles  of  Nicholas,  Emperor  of  Russia,  and  it  appeared  that  Ramuz 
and  Mazeau  had  for  some  time  been  acquainted  with  an  engraver,  of  the  name  of 
Salt,  and  that  on  the  9th  of  August,  1840,  Mazeau  went  to  Salt  and  showed  him 
two  Russian  notes,  and  had  some  conversation  with  him  about  engraving  some 
plates,  and  |ome  days  after  Mazeau  came  again,  accompanied  by  Ramuz,  and  both 
told  Salt  that  he  was  to  go  on  with  the  engraving,  and  both  gave  him  some  money, 
and  they  both  came  together  to  him  frequently  during  the  progress  of  the  work. 
The  evidence  against  Rault  was,  that  when  Salt  took  the  print,  Mazeau  told  him 
that  the  man  they  were  executing  the  order  for  was  present  in  their  house 
'''in  the  parlor;  in  consequence  of  this,  Salt  watched  outside  the  door  after  rjitiAAQ 
he  left,  and  saw  Rault  come  out  of  the  house.  Salt  had  also  seen  Rault  ■- 
several  times  during  the  progress  of  the  engraving ;  he  had  seen  him  in  conversation 
with  Mazeau  and  ^Ramuz.  Mrs.  S^t,  who  knew  the  three  prisoners,  had  seen  two 
of  them  a  great  many  times,  but  one  not  so  often  as  the  other  two.  She  only  saw 
the  three  prisoners  together  once,  and  that  was  on  the  day  that  they  were  taken  into 
custody ;  they  were  standing  talking  together,  close  to  Salt's  window.  On  Rault's 
apprehension,  some  proofs  from  the  plate  and  a  Russian  passport  were  found  upon 
him.  It  was  submitted  for  Rault,  that  there  was  not  any  act  proved  to  have  been 
done  by  him  jointly  with  Mazeau  and  Ramuz,  so  as  to  make  him  guilty  of  the 
charge  laid  in  the  indictment;  that  there  must  be  a  joint  employment  of  Salt  by  all 
the  three  prisoners ;  and  that  in  order  to  make  out  such  joint  employment,  it  was 
necessary  to  show  that  all  three  were  present  at  the  time  the  order  was  given. 
Patteson,  J. :  ^*  I  quite  i^ee  that  there  must  be  a  joint  employment,  and  that  all 
these  three  persons  cannot  be  convicted  on  this  indictment,  unless  the  jury  think 
that  ihey  jointly  employed  Mr.  Salt.  But  I  do  not  go  along  with  the  learned 
counsel,  in  saying  that  they  must  all  three  be  present  at  the  time  when  the  order 
was  given  to  Mr.  Salt. (aa)  1  am  of  opinion  that,  if  it  be  shown  that  two  of  them 
gave  the  order  on  behalf  of  themselves  and  another  person,  that  other  person  being 
the  other  prisoner,  he  may  be  connected  \iy  some  evidence  with  the  employment. 
Whether  there  is  such  evidence  in  the  ease  is  a  question  for  the  jury;  I  cannot 
withdraw  the  case  from  their  consideration."  And  in  summing  up,  the  very  learned 
judge  said,  ^^  You  cannot  find  all  guilty,  unless  you  are  of  opinion  that  they  jointly 
employed  Salt  to  make  the  engraving.  If  you  are  satisfied  that  Rault  first  com- 
municated with  the  other  two,  and  then  that  they  all  concurred  in  employing  Salt, 
the  three  prisoners  may  be  found  guilty ;  but  you  cannot  find  Rault  guilty  if  you 
think  he  employed  the  other  two  to  get  the  plate  engraved  by  any  person,  and  they 
afterwards,  i£  their  own  accord,  employed  Salt.  You  may  acquit  all  or  any  one  of 
the  prisoners,  if  you  are  satisfied  that  they  did  not  employ  Salt.  It  is  clear,  under 
the  words  of  the  Act  of  Parliament,  and  taking  the  evidence  to  be  true,  if  Ramuz 
and  Mazeau  knew  the  nature  of  the  instrument,  that  the  case  is  brought  home  to 
them  ;  and  I  am  inclined  to  think,  that  if  by  Sfdt  they  engraved  the  plate,  although 
they  did  not  know  the  nature  of  the  instrument,  they  are  within  the  Act;  but  I 
am  not  confident  of  that,  and  shall  ask  you  to  say,  whether  you  think  they  knew 
the  nature  of  the  instrument  which  they  employed  Salt  to  engrave.  With  respect 
to  the  guilt  of  Rauh  upon  this  indictment,  the  evidence  is  certainly  not  so  cogent. 
fie  is  not  brought  forward  until  a  very  late  period,  long  after  the  order  had  been 

contain  any  of  the  inoBt  important  facts  alloded  to  by  the  learned  judge  in  his  summiDg 
up.  For  other  points  decided  in  other  cases  against  the  same  prisoners,  see  Rex  v.  War- 
sbaner,  R.  &  M.  G.  G.  R.  466,  ante^  p.  797 ;  Rex  v.  Harris,  antey  p.  799 ;  Rex  v.  Balls,  R.  k 
M.  G.  G.  R.  470,  ante^  p.  841.  In  a  similar  case  now  all  the  prisoners  who  had  taken  such 
a  part  as  to  make  them  accessories  before  the  fact,  might  be  convicted  With  the  principal 
under  the  24  &  25  Vict.  c.  94,  s.  1,  ante,  Tol-  1,  p.  67. 
(aa)  See  Reg.  v.  Bull,  1  Gox  G.  G.  281,  ante^  vol.  1,  p.  54. 
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giveu  by  the  other  two  prisoners,  when  he  is  seen  coming  oat  of  their  house,  and  he 
is  subsequendj  seen  in  their  company.  When  he  is  apprehended,  he  gives  his 
address  in  Portland-street,  and  at  tkat  address,  in  the  room  he  occapied,  the  first 
proof  of  the  plate  is  found,  and  other  proofs  arc  also  foand  upon  him.  These  cir- 
cumstances, however,  do  not  dearly  lead  to  tlie  iiif^renee  that  you  must  arrive  at^ 
before  you  can  pronounce  him  guilty  on  this  ^indictment;  for  to  make  him 
answerable  for  the  offMoe  now  charged,  you  must  lie  satisfied  diat  he  was  a 
party  concerned  in  giving  the  order  origimUly  to  Salt.  For  that  purpooe,  it  seems 
to  me,  the  evidence  is  but  alight;  bat  shovdd  you  ^ink  that  be  did  originally 
instruct  the  other  prisoners,  and  that  by  his  authority  they  went  and  employed 
Salt,  they  may  all  be  convicted.  If  you  do  not  think  that,  Ranlt  must  be  acquitted 
You  will,  therefore,  say  whether  Ramus  and  Maseau  knew  what  the  contents  of  the 
plate  were,  and  what  the  nature  of  the  instrument  was;  and  you  will  also  say 
whether  Rault  was  a  party  concerned  in  ghing  tho  original  instructions  to  SaU."(^) 
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OF  DEMANDINQ  PROPERTY  UPON   FORGED   INSTRUMENTS. 

• 

By  the  24  &  25  Vict.  c.  98,  s.  38,  "  whosoever,  with  intent  to  defraud,  shall  de- 
mand, receive,  or  obtain,  or  cause  or  procure  to  be  delivered  or  paid  to  any  person, 
or  endeavor  to  receive  or  obtain,  or  to  cause  or  procure  to  be  delivered  or  paid  to  any 
person,  any  chattel,  money,  security  for  money,  or  other  property  whatsoever,  under, 
upon,  or  by  virtue  of  any  forged  or  altered  instrument  whatsoever,  knowing  the 
same  to  be  forged  or  altered,  or  ubder,  upon,  or  by  virtue  of  any  probate  or  letters 
of  administration,  knowing  the  will,  testament,  codicil,  or  testamentary  writing  on 
which  such  probate  or  letters  of  administration  shall  have  been  obtained  to  have  been 
forged  or  altered,  or  knowing  &uch  probate  or  letters  of  administration  to  have  been 
obtained  by  any  false  oath,  affirmation,  or  affidavit,  shall  be  guilty  of  felony,  and 
being  convictea  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  five(a) 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement."(ft) 

This  clause  is  new,  and  is  intended  to  embrace  every  case  of  demanding,  £c.,  any 
property  whatsoever  upon  forged  instruments.  It  is  intended  to  include  bring- 
ing an  action  on  any  forged  bill  of  exchange,  note,  or  other  security  for  money. 
The  words  "  procure  to  be  delivered  or  paid  to  any  person,**  &c.,  were  inserted  in 
order  to  include  cases  where  one  person  by  means  of  a  forged  instrument  causes 
money  to  be  paid  to  another  person,  and  to  avoid  tlie  difficulty  which  had  arisen  in 
the  cases  as  to  obtaining  money  by  false  pretences. (c) 

(b)  Reg.  o.  Mazean,  9  G.  A:  P.  676  (38  E.  C.  L.  R.).  The  Turj  found  Ufazeau  and  Kamnz 
guilty,  and  that  they  knew  the  Bfttare  of  the  instrument.  Whir  the  greatest  deference  to 
the  very  learned  judge,  it  ia  submitted  that  it  deterred  o^nsidemtion,  whether,  supposing 
that  Rault  gave  the  order  to  Mazeau  and  Ramuz,  and  they  in  his  abaance  gave  it  U><Salt, 
who  was  an  innocent  agent,  Ranlt  was  more  than  an  accessory  before  tKe  fact.  If  Saolt 
had  given  the  ordf  r  to  Ramuz  and  Mazean,  and  they  in  his  absence  had  themselves  en- 
graved the  plate,  it  is  conceived  they  would  have  been  principals,  and  Rault  an  accessory 
before  the  fkct ;  and  it  is  submitted  that  this  ease  is  not  varied  by  the  a6t  of  an  innocent 
agent,  as  that  act  is,  according  to  all  the  authorities,  just  the  same  as  if  it  was  done  by 
the  party  procuring  it  to  be  done.  This  question,  however,  is  rendered  immaterial  by  the 
24  k  25  Vict.  c.  94,  s.  1,  aniCf  vol.  1,  p.  67. 

(a)  27  k  28  Vict.  c.  47. 

(6)  This  clause  is  framed  in  part  from  the  38  Gko.  3,  e.  h3,  e.  2  (I.),  which  provided 
against  demanding  money  on  forged  bank  notes,  and  the  11  Geo.  4,  c,  20,  a.  85,  which 
relates  to  obtaining  money  under  forged  wills,  or  probates  fraudulently  obtained.  As  to 
hard  labor,  &c.,  see  ante,  p.  849. 

(e)  See  Rex  v.  Wavell,  R.  k  M.  G.  G.  224  ,•  Reg.  v.  Garrett,  I  Dears.  G.  G.  232,  ante,  p. 
698. 
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cur  FAI«8SLT  PBRSONATUia  ANOTHBR. 

Th£  bare  faet  of  persoDatiog  another,  for  t4&e  purpose  of  imiid,  is  no  more  than 
a  cheat  or  misdemeaDor  at  eonmboii  law,  and  puniahable  as  siieh.(a)  And  the  prin- 
cipal cases  in  which  it  has  been  oouaidered  as  iudiotable  have  bees  )aid  as  cases  of 
cooapiracj. 

In  a  case  where  the  prisoner  had  been  acquitted  on  an  indictment  preferred  against 
him  for  forgery,  upon  its  appearing  that  he  had  metely  passed  himself  off  for  the  per- 
son whose  real  signature  appeared  on  the  instrument,  in  concert  with  that  per8on,(&) 
he  was  indicted  again  for  the  misdemeanor ;  but  it  is  observed  that  this  second  in- 
dictment did  not'  turn  singly  on  the  fact  of  such  false  personating  for  a  fraudulent 
purpose,  but  was  framed  against  him  and  his  associates  for  the  conspiracy  as  well  as 
the  cheat.(c)  And  where  a  woman,  living  in  the  service  of  her  master,  conspired 
with  another  man  that  he  should  personate  her  master,  and  in  that  character  should 
solemnize  a  marriage  with  her,  which  was  accordingly  done,  for  the  purpose  of 
aflerwards  raising  a  specious  title  to  the  property  oi  the  master ;  the  gist  of  the 
indictmcDt  was  for  the  conspiracy,  and  the  conviction  proceeded  upon  that  ground. (^ 
And  in  a  case  where  a  cheat  was  effected  by  one  person  pretending  to  be  a  merchant, 
and  another  pretendiog  to  be  a  broker,  we  have  seen  that  judgment  appeared  ulti- 
mately to  have  been  given  for  the  crown,  on  the  ground  that  it  was  a  case  of  eon- 
spiracy.(e)  A  case  however  is  reported,  in  which  the  indictment  only  charged  that 
the  defendant  personated  a  clerk  to  a  justice  of  the  peace,  with  intent  to  extort 
money  from  several  persons,  for  procuring  their  discharge  from  misdemeanors  for 
which  they  stood  committed ;  and  the  court  refused  to  quash  it  upon  motion,  and 
put  the  defendant  to  demur  to  it.(/)  But  it  is  observed,  that  it  might  probably 
have  occurred  to  the  court  that  this  was  something  more  than  a  bare  endeavor  to 
commit  a  fraud  by  means  of  falsely  personating  another ;  that  it  was  an  attempt  to 
pollute  and  render  odious  the  public  justice  of  the  kingdom,  by  making  it  a  handle 
and  pretence  for  corrupt  practices. (r/)  How  far  the  refusal  to  quash  the  indictment 
upon  motion  can  be  considered  as  an  authority  is  questionable;  as  we  have  seen  that 
it  was  the  practice  of  the  court,  as  often  declared,  not  to  quash  on  motion  indict- 
ments for  offences  founded  in  fraud  '''or  oppression,  though  such  indictments  r^ci  ai  » 
might  appear  not  to  be  sustainable,  but  to  leave  the  defendants  to  plead.(A)   ^ 

The  offence  of  falsely  personating  another  for  purposes  of  fraud  is  so  nearly  allied 
to  forgery,  and  so  oflen  blended  with  it,  that  these  offences  have  been  frequently 
included  by  the  legislature  in  the  same  icnactments,  and  made  felonies  alike  subject 
to  the  same  punishment.  Many  of  the  statutes,  therefore,  which  relate  to  falsely 
personating,  with  a  few  cases  determined  upon  their  construction,  have  necessarily 
been  introduced  in  the  preceding  chapters ;  as  those  concerning  the  personating  the 
proprietors  of  public  stocks,  &c.,(t)  and  the  personating  of  soldiers  and  seamen,  and 
their  widows,  &c.,  in  order  to  obtain  wages,  pensions,  prize-money,  &c.(y)  But  the 
general  provision  of  the  2  Will.  4,  c.  53,  entitled  ''An  Act  for  consolidating  and 
amending  the  laws  relating  to  the  payment  of  army  prise-money,"  may  properly  be 
introduced  in  this  place. 

That  statute,  by  sec.  49,  enacts,  that  *Mf  any  peison  shall  knowingly  and  willingly 
personate  or  falsely  assume  the  name  or  character,  or  procure  any  other  peraon  to 
personate  or  falsely  assume  the  name  or  character  of  any  officer,  non-commissioned 

(a)  2  East  P.  O.  c.  20,  8.  6,  p.  1010.  {b)  Ante,  p.  722. 

{e)  '2  East  P.  C.  c.  20,  s.  6,  p.  1010.  The  defendants  were  convibted  upon  this  second 
indictmemt. 

(d)  Rex  V,  Robinson,  1  Leach  37 ;  2  East  P.  G.  c.  20,  s.  6,  p.  1010. 

!e)  Reg.  V,  Mackarty,  ante^  p.  612. 
/)  Dnpee'B  ease,  2  Seas.  Gas.  11 ;  2  East  P.  G.  c.  20,  s.  6,  p.  lOlO. 
(ff)  2  East  P.  G.  c.  20,  b.  6,  p.  1011.  (A)  Ante,  p.  614,  note  (y). 

(t)  Ante,  p.  858,  et  eeq.  (/}  Ante,  p.  913,  et  eeq. 
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officer,  soldier,  or  other  peraoD  entitled  or  suppoeed  to  be  entitled  to  any  prise-money, 
grant,  bounty-money,  share,  or  other  allowance  of  mooeT,  d«e  or  payable  or  sup- 
posed to  be  due  or  payable  for  or  on  account  d  any  service  performed  or  supposed 
to  have  been  performed  by  any  officer,  non-commissiooed  officer,  soldier,  or  other 
person  who  shall  have  really  served  or  be  sappoaed  to  have  served  in  bis  Majesty's 
army  or  in  any  other  military  service,  or  shall  personate  or  ialaely  aasume,  or  act, 
aid,  or  assist  in  personating  or  falsely  asanming  the  name  or  cbavacter,  or  proenre 
any  other  person  to  personate  or  falsely  assume  the  name  or  character  of  the  executor 
or  administrator,  wife,  widow,  next  of  kin^  relation,  cnr  creditor  of  any  such  officer 
non-commissioned  officer,  soldier,  or  other  person  as  aforesaid,  in  order  to  reeeive  or 
to  enable  any  other  person  to  reoeiv«  any  prise*money,  grant,  bounty-money,  share, 
or  other  allowance  of  money  due  or  payable  or  supposed  to  b«  due  or  payable  (br  or 
on  account  of  any  service  performed  or  aupposed  to  have  been  performed  by  any 
such  officer,  non-oommisaioned  officer,  soldier,  or  either  pevsoa  as  aforesaid ;  all  and 
every  person  so  offending,  being  thereof  lawfully  oonvioted,  ahall  be  and  are  and  is 
hereby  declared  and  adjudged  to  be  guilty  of  felony,  and  shall  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  jearB,(^)  as  the  court  before 
whom  such  person  or  persons  shall  be  convicted  shall  adjudge."(0 

The  1 1  Oeo.  4,  c.  20,  entitled  "An  Act  to  amend  and  consolidate  the  laws  reladng 
'^lOl^l  ^  ^^  P^y  ^^  ^^^  royal  navy,"  by  sec.  84(m)  enacts,  *that  '<  if  any  person 
^  ahall  fakely  and  deceitfully  personate  any  commission,  warrant  or  petty 
officer,  or  seamao,  or  commission  or  non-commissioned  officer  of  marines  or  marine, 
or  the  wife,  widow,  or  relation,  executor,  administrator,  or  creditor  of  any  such 
officer,  seaman,  or  marine,  or  any  pemon  entitled  to  any  allowance  from  the  com- 
passionate fund  of  the  navy,  in  order  to  receive  any  wages,  pay,  half-pay,  prize- 
money,  bounty-money,  pension,  or  any  part  thereof,  gratuity  or  other  allowance  for 
money  due  or  payable,  or  supposed  to  be  due  or  payable,  to  any  such  officer,  seaman, 
or  marine,  or  to  the  wife  or  widow,  relation,  executor,  administrator,  or  creditor  of 
any  such  deceased  officer,  seaman,  or  marine,  or  any  allowance  to  any  person  from 
the  said  compassionate  fund,  with  intent  to  defraud  anv  person  whomsoever ;  every 
such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life  or  for  any 
term  not  less  than  seven  year8,(9»iti)  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years  nor  leas  than  two  yean."(it) 

Upon  some  of  the  former  statutes  relating  to  the  false  personating  of  seamen,  it 
was  decided,  that  as  the  false  personating  must  be  done  in  order  to  reoeive  the 
wages,  &c.,  of  some  seaman,  &c.,  entitled  or  supposed  to  be  entitled*  thereto,  there 
must  be  some  evidence  to  show  that  there  was  such  a  person  of  the  name  and  char- 
acter assumed,  who  was  either  entitled,  or  might  pritnd  facie  at  least  be  supposed 
to  be  entitled  to  reoeive  the  wages,  &c.,  attempted  to  be  acquired.  Thus  where  the 
prisoner  was  indicted  on  the  31  Qeo.  2,  o.  10,  for  personating  and  falsely  assuming 
the  name  and  character  of  Wm.  Wheeler,  a  person  supposed  to  be  entitled  to 
prise*money,  for  service  done  on  board  his  Majesty's  ship  Terpsichore,  in  order  to 
reoeive  certain  prise-money,  &g.,  one -of  the  objections  taken  after  conviction  was, 
that  there  was  no  evidence  that  Wm.  Wheeler  ever  served  on  board  the  Terpsichore 
in  any  capacity,  or,  indeed,  that  any  such  person  existed ;  and  the  judges,  after  a 
conference,  held  that  the  conviction  was  wrong,  there  beii^  no  evidenoe  that  there 

(k)  Penal  servitude  for  life,  or  for  any  term  not  leas  than  fire  years,  by  the  20  ft  21  Tict 
c.  3,  and  27  k  28  Vict.  c.  47,  ante,  vol.  I,  p.  4 ;  and  see  9  4  10  Vict,  c  24,  Ibid.j  p.  3,  as  to 
imprisonment. 

{I)  The  2  Will.  4,  c.  53,  contains  no  express  provision  for  the  punishment  of  accessories 
after  the  fact,  consequently  they  are  punishable  under  the  24  k  25  Vict.  c.  94,  s.  4,  anie, 
vol.  1,  p.  69.     See  the  remainder  of  sec.  49  of  the  2  Will.  4,  c.  53,  antf^  p.  913. 

(m)  This  section  ia  repealed  by  the  2^7  k  28  Vi«i.  c.  33,  except  as  to  deceased  officers, 
seamen,  or  marines. 

(mm)  Peual  servitude  for  life,  or  for  any  term  not  less  than  fire  years,  by  the  20  ft  21 
Vict.  c.  3,  and  27  k  28  Vict.  c.  47,  ante^  vol.  1,  p.  4. 

(n)  See  sec.  88,  and  the  1  Vict.  c.  90,  s.  5,  aa/e,  p.  918,  note  (t),  aa  to  principals  in  the 
second  degree,  accessories,  hard  labor,  and  solitary  confinement. 
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waa  any  6Uoh  ptirson  as  Woi.  Wbeeler,  who  either  was  entitled,  or  at  least  primd 
Jacie  eotitlod^  to  priaefmoney  as  a  seaman  on  boaivL  the  Terpsichore,  (o) 

In  fr  case  upon  one  of  the  former  stalmtes,  54  Geo.  3,  o.  93,  s.  89,  the  indictment 
chaiged  the  prisoner  with  perootnatuig  and  falsely  assuming  the  name  and  character 
of  one  Joshua  Boatwnght,  a  seaman  entitled  to  certain  prim-money ;  and  it  was 
proved  that  the  prieoner  applied  at  Greenwieh  Ho^tal  for  prize-money  in  the 
naiue  of  Boatwri^t ;  bnt  it  appeared  that  he  did  not  obtain  the  money,  and  that 
Boatwright  was  Uien  dead*  It  was  objected,  that  to  personate  Boatwright  under 
thfise  oiroumstances,  or  to  assume  his  name  and  character,  was  not  an  offence  within 
the  i»eaning  of  the  Act^  which  related  only  to  existing  persons ;  that  after  the 
death  of  Boatwright  he  could  not  be  entitled  to  priEc^money,  '^'but  that  the  r^ici  Q14 
personal  representatives  or  next  of  kin  were  the  persons  entitled,  and  that  ^ 
in  faot  he  was  not  supposed  .to  be  entitled  to  prise«>money,  since  it  was  supposed  at 
the  pri«e-office  that  he  was  dead,  and  that  his  next  of  kin  was  in  the  course  of  ob- 
taining administration  in  order  to  receive  it.  But,  on  a  case  reserved,  the  judges 
were  of  opinion  that  the  conviction  was  right,  and  that  the  statute  applied,  though 
the 'seaman  peiBonated  waadead.(jp)  So  where  the  prisoner  personated  one  Cuff, 
who  was  dead,  and  whose  prise-money  had  been  paid  to  his  mother,  the  judges  were 
of  opinion  that  a  conviotioD  upon  the  same  statute  was  right. (^) 

In  a  case  upon  the  57  Geo.  3,  c.  127,  s.  4,  the  indictment  chaiged  the  prisoner 
with  wilfully  and  knowingly  personating  and  falsely  assuming  the  name  and  charac- 
ter of  JPeter  M'Cann,  a  person  entitled  to  prize-money  for  and  in  respect  of  his  ser- 
vices performed  on  board  of  a  ship  of  his  Majesty's,  called  the  Tremendous,  in 
order  to  receive  such  price^money,  with  intent  to  d^rand  the  commissioners  and 
governors  of  the  Grecmwich  Hospital ;  and  a  second  count  described  Peter  M'Cann 
as  a  person  supposed  to  be  enticed,  Ac,  for  services  supposed  to  have  been  per- 
formed. It  appeared  by  the  prizes-list  and  muster-book  of  the  Tremendous,  pro- 
duced by  the  proper  officer  from  Greenwieh  Hospital,  that  there  was  a  person  of  the 
name  of  Peter  M^Carn  entitled  to  prize-money,  but  no  person  of  the  name  of  Peter 
M^Cann.  The  learned  judge  by  whom  the  prisoner  was  tried  inclined  to  direct  an 
aoquittal  upon  this  variance  in  the  name,  but  he  ultimately  left  the  case  to  the  jury, 
directing  them  to  say  whether  the  prisoner  intended  to  personate  Peter  M^Cam. 
The  jury  found  that  he  did  so  intend,  and  returned  a  verdiet  of  guilty;  but,  upon 
a  case  reserved,  the  judges  were  of  opinion  that  the  "  personating"  must  apply  to 
some  person  who  had  bdonged  to  the  ship,  and  that  the  indictment  must  chaige  a 
peraonating  of  some  sueh  petson ;  and  as  that  was  not  the  case  here,  they  held  the 
oonviotion  wreng.lr) 

It  was  held  upon  tihe  same  statute,  57  Geo.  3,  e.  127,  s.  4,  that  all  persons  pre- 
sent aiding  and 'abetting  another  in  the  personating  and  iklsely  assuming  the  name, 
Ac.,  of  a  seaman,  were  principals,  and  that  the  offence  was  not  confined  to  the  in- 
dividual only,  by  whom  the  seaman  was  personated.(s) 

By  the  6  &  7  Vict  c.  16  (an  Act  for  the  registration  of  voters),  s.  83,  **  if  at 
any  election  of  a  member  or  members  to  serve  in  parliament  for  any  county,  city,  or 
borough,  any  person  shall  knowingly  personate  and  falsely  assume  to  vote  in  the 
namie  of  any  other  person  whose  name  appears  on  the  register  of  voters  then  in 
force  for  any  such  county,  olty,  or  borough,  whether  such  other  person  shall  then 
be  living  or  dead,  or  if  the  name  of  the  said  other  person  be  the  name  of  a  ficti- 
tious person,  every  such  person  shall  be  guilty  of  a  misdemeanor,  and  on  being  con- 
victed thereof  shall  be  punished  by  impiisonment  fos  a  term  not  exceeding  two 
years,  together  with  hard  labor." 

Sec  84.  *'  Every  person  who  shall  aid,  abet,  counsel,  or  procure  *the  com-  r*!  a-i  k 
mission  of  any  such  last-mentioned  misdemeanor  shall  be  liable  to  be  in-   *- 
dieted  and  punished  as  a  principal  offender.'* 

The  5  &  6  Will  4,  c«  76,  s.  34,  .made  it  a  misdemeanor  for  any  person  voting  at 

(0)  Brown's  case,  2  East  P.  C.  c.  20,  s.  4,  p»  1007  ,•  8.  p.,  in  M*Annelly's  case,  Ibid.  p. 
L008. 
(p)  Rex  V.  Martin,  E.  &  R.  824.  {q)  Rex  v.  Cramp,  R.  k  R  327. 

(r)  Rex  0.  Tannet  R.  k  R.  351.     See  Reg.  «.  Prlngle,  antCy  p.  917. 
(9)  Rex  V.  Putts.  R.  k  R.  353. 
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ao  election  as  thereiD  mentioned  wilfully  to  make  a  false  aoswer  ta  any  of  the  qiuB- 
tions  specified  in  that  section ,  and  where  certain .  couots  alleged  4hat  the  priagaer 
falsely,  fraudulently,  and  deceitfully  did  personate  a  burgess  at  an  elecdon  of  coua- 
cillors  for  a  borough ;  it  was  held  that  no  such  offisnoe  was  created  b^  the  atatata, 
and  that  no  such  offence  existed  at  comoaon  law.(£) 

A  count  alleged  that  Liyerpool  was  a  borough  nained  in  schedule  A  to  the  d  &  6 
Will.  4,  c  7(),  and  was  divided  into  sixteen  wards,  the  boundaries  of  which  had 
been  set  out  by  A.  and  B.,  barristers,  who  had  been  duly  appointed  ia  pussuaaoe  of 
the  provisions  of  the  said  Act ;  that  the  copy  of  the  particulaia  of  such  division  had 
been  transmitted  to  the  privy  council,  approved  by  them,  and  published  in  the 
Oazette,  and  that  Abercrombie  ward  was  one  of  such  warda,  &a ;  the  goujoI  then 
alleged  the  due  holding  of  the  election  at  which  the.  prisoner  was  alleged  to  hffve 
personated  and  voted  as  a  burgess  of  the  same  name  at  an  aleetion  of  «  ooaneiilor 
for  Abercrombie  ward.  Other  counts  were  more  general),  and  one  oemt  ail4i|{fd, 
very  generally,  that  at  an  election  of  a  councillor  for  Abtrcromhia  ward,  parsaaot 
to  the  statute,  the  prisoner  voted,  &c.  It  was  proved  that  the  prisoner  personated 
the  burgess  at  what  purported  to  be  a  ward  election  for  Abercromi»ie  ward  \  but  no 
proof  was  given  of  the  due  creation  of  the  ward.  It  was  contended  Ihat  it  ought  to 
be  proved  that  the  borough  had  been  duly  divided  into  wards,  of  whioh  Abercrom- 
bie ward  was  one«  and  that  the  setting  forth  of  the  boundaries  had  been  duly 
approved,  &c.  Maulc,  J. :  '*•  Such  proof  would  cause  intolerable  delay  and  expense. 
Uow  far  does  the  objection  go  ?  Need  you  prove  that  the  revising  barristers  were 
barristers,  and  the  benchers  who  caUed  tbem  benchers?  When  a  man  acts  aaa 
justice,  he  is  taken  to  be  a  justice ;  and  so  when  the  eorporatioa  of  Liverpool  act  as 
such,  and  it  is  shown  that  ao  election,  purporting  to  be  the  ward  election,  waa  held 
in  fact,  the  provisions  of  the  Act  must  be  presumed  to  have  been  complied  with ;" 
and  the  jury  were  told  that  there  was  legal  evidence  to  go  to  them  that  Liverpool 
was  a  corporation,  and  that  there  was  a  ward  called  Abercrombie  ward,  and  it  was 
left  to  them  to  say  whether  it  was  so  or  not(tt) 

The  first  count  recited  at  length  a  writ  to  the  sheriff  of  61o«oester  to  hold  an 
election  for  a  member  of  parliament  for  that  city,  and  alleged  that  an  election  waa 
held  by  virtue  of  that  writ,  and  that  the  prisoner  at  that  election  unlawfully  perso- 
nated another  person ;  the  second  count  alleged  that  '^  at  the  said  election  "  the  pri- 
soner falsely  answered  a  question ',  the  third  count  allied  that  at  a  certain  election 
*1 01  fil  ^^  ^  member  to  serve  in  parliament  for  *the  city  of  Gloucester,  the  prisoner 
^  unlawfully  personated  another  person  ;  and  the  last  count  allied  that  '*  at 
the  election  last  aforesaid"  the  prisoner  falsely  answered  a  question;  and .Crompton, 
J.,  held  that  the  writ  to  the  sheriff,  or  an  examined  oq)y  of  it,  must  be  pro- 
duced, (t?) 

By  the  22  Vict.  c.  35,  s.  9,  "  if,  pending  or  after  an  election  of  connciBors,  audi- 
tors, or  assessors,  any  person  shall  personate,  or  induce  any  other  person  to  personate, 
any  person  entitled  to  vote  at  such  election,"  &c.,  he  may  be  sanimarily  eonvicted  by 
two  justices.  T.  Hague,  pending  the  annual  election  of  couBaillois  for  a  waid  in 
Sheffield,  gave  a  nomination  paper  signed  by  one  (r.  Bamford  to  J.  Fogle,  and 
asked  him  to  take  it  to  a  schoolroom  and  vote.  Fo^e  said  it  was  aot  hia  ome 
that  was  on  it.  Hague  told  him  to  vote  for  Wood  and  Trickett,  and  said  he'  was 
to  take  the  paper  and  put  it  down  before  a  gentleman  he  would  see  sitting,  and 
that  they  would  not  say  anything  to  him.  Fogie  took  the  paper,  aud  put  it  into 
the  hands  of  the  presiding  oScer  at  the  sohoolrroon  for  the  reception  of  ^otes  for 
the  said  ward,  and  the  officer,  being  so  required,  asked  Fogle,  ^<  Are  you  the  person 
whose  name  is  signed  as  G.  Bamford  to  the  votrng  paper  now  delivered  by  you  V* 
and  Fogle  answereci;  ''No/*     Bamford's  name  was  at  the  time  on  the  burgess  roll. 


(0  Reg.  V.  Bent,  1  Den.  €.  0.  167  i  3  0.  i^  K.  179  (61  B.  C.  L.  K.),  a*d.  1«46,  Williaatis, 
J.,  aiYer  consulting  PatteAoo,  J.  The  other  ooontawere  held  bad  for  omitting  to  allege 
that  the  prisoner  *'  wilfally '^  answered  a  qU'estion. 

(ti)  Reg.  V.  Thompflon,  3  H,t  Rob.  8&ft.  Thlft  case  waa  tried  ia  1841,  and  it  secnid  to 
have  been  for  personation,  and  no  objection  waa  taken  vipon  chat  groand;  but  it  may 
have  been  for  giving  false  answers. 

(»)  Reg.  V.  Vaile,  6  Cox  C.  C.  470.    See  ante,  vol.  1,  p.  237. 
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The  voting  paper  was  not  filed,  nor  was  the  vote  of  G.  Bamford  recorded  in  eonse- 
quence  of  the  paper  heing  so  handed  in.  Two  justices  convicted  Hague  for  in- 
ducing Fogle  to  personate  Bamford  at  the  said  election,  and  th>}  sessions,  on  appeal, 
oonfimied  the  conviction,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench, 
whether  Hague  had,  under  the  above  facts,  committed  the  alleged  offence ;  and  it 
was  urged  that,  as  Fogle  did  not  vote,  and  on  being  asked,  at  once  declared  that  he 
was  not  Bamfbrd,  he  had  not  been  guilty  of  personation,  and  therefore  Hague  had 
not  been  guihj  of  inciting  him  to  commit  it.  But  it  was  held  that  if  a  man  goes  up 
to  a  voting  place  and  represents  himself  as  another  person,  it  is  a  inlse  personation. 
Here  Fo^le  gave  in  a  voting  paper,  and  so  represented  himself  to  be  another  person, 
and  thereby  the  personation  was  complete  (to) 

It  remains  now  to  mention  the  statute  which  relates  to  the  acknowledging  of 
deeds,  bail,  &e.,  in  the  name  of  another. 

By  the  24  &  25  Vict.  c.  98,  s.  34,  "  whosoever,  without  lawful  authority  or 
excuse  (the  proof  whereof  shall  lie  on  the  party  accused),  shall,  in  the  name  of  any 
other  person,  acknowledge  any  recognizance  or  ball,  or  any  cognovit  actionem,  or 
judgment,  or  any  deed  or  other  insirumentj  before  any  court,  judge,  or  other  person 
lawruUy  authorized  in  that  behalf,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  tenn  not  exceeding  seven  years  and  not  less  that  five^tmo)  years — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  eonfinement.''(x) 

*In  the  construction  of  the  21  Jac.  1,  c.  26,  s.  2  (now  repealed),  it  was  r:|ciAi7 
holden  that  the  bare  personating  of  bail  before  a  judge  at  chambers,  or  ^ 
the  acknowledging  thereof  in  another  name,  was  no  felony,  but  only  a  misdemeanor, 
unless  the  bail  were  filed. (y)  But  it  yet  appears  in  one  case  that  the  offence  was 
considered  as  complete  by  the  personating ;  as,  though  the  bail-piece  was  filed  at 
Westminster,  the  trial  was  had  in  London,  the  county  where  the  bail  was  person- 
ated.(2;)  It  seems  that  if  bail  were  put  in  under  feigned  names  of  persons  who  had 
no  existence,  the  offender  could  not  be  prosecuted  upon  this  repealed  statute  for 
felony.(a) 


♦CHAPTER  THE  FORTrTHIRD.  [*1018 

OF  MALTGIOUS  IN^JURIES  TO  PROPERTT. 

Ws  now  come  to  the  consideration  of  those  injuries  to  property  which  proceed 
rather  from  malicious  or  wanton  motives,  than  from  any  proposed  gain  to  the 
offender.     Ii^uries  of  this  kind  were  made  punishable  by  different  statutes  passed 

(w)  Reg.  V,  Hague,  9  Ooz  G.  C.  412.  The  coDFiction  merely  alleg^ed  that  Hagne  "  un- 
lawfully aud  kitowingly  did  induce  Fogle  to  personate  Bamford ;"  and  it  was  held  that 
it  was  good,  aad  that  it  waa  not  necessary  to  state  the  neans  of  the  inducement :  b.  o.,  4 
B.  k  S.  715  (116  B.  C.  L.  R.). 

(WW)  27  k  28  Vict.  c.  47. 

(z)  This  clause  is  framed  from  the  1  Will.  4,  c.  66,  s.  11.  There  was  a  similar  clause 
in  the  10  Chas.  1,  Sess.  3,  c.  20,  s.  1  (I-)-     A.8  to  hard  labor,  Ire,  see  ante^  p.  849. 

{y)  1  Hale  696 ;  Timberley'a  case,  3  Sid.  90 ;  1  Hawk.  P.  C,  c.  47,  i.  5 ;  2  East  P.  G.  c. 
20,  B.  4,  p.  1009.  The  words  of  the  21  Jao.  1,  c.  26,  s.  2,  were  *'  That  all  and  every  person 
and  persons  which  shall  acknowledge  or  procure  to  be  acknowledged  any  fine  or  fines, 
recoTery  or  recoveries,  deed  or  deeds  enrolled,  statute  or  statutes,  recognizance  or  recog- 
nizances, bail  or  bails,  judgment  or  judgments,  in  the  name  or  names  of  any  other  person 
or  persons  not  privy  or  consenting  to  the  same,"  shall  be  adjudged  felons.  The  words  of 
the  new  clause  render  it  unnecessary  for  the  recognizance  or  bail  to  be  filed.    G.  S.  Q. 

(jr)  Beesley's  case,  T.  Jones  64 ;  1  Hawk.  P.  G,  c.  47,  8.  4.  But  in  2  East  P.  G.  c.  20,  s. 
5,  p.  1010,  it  is  observed  that  according  to  the  report  of  the  same  case  in  Ventris  (1  Vent. 
301),  Twisden,  J.,  said  that  it  must  be  tried  in  Middlesex,  where  the  bail-piece  was  filed  ; 
the  entry  being  venit  coram  domina  regt^  ^c 

(a)  Anon.,  1  Str.  384 ;  1  Hawk.  P.  G.  c.  47,  s.  6.  But  the  court  In  this  case  ordered  the 
bail  and  the  attorney  to  be  set  in  the  pillory. 
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from  time  to  time,  as  thej  appeared  to  be  required  for  the  proteolioii  of  the  oemran- 
nity  ]  but  the  provisioufl  coutaioed  in  these  statute  are  now  aneoded  and  oodmU- 
dated  into  one  statute.* 

The  several  enactments  of  this  statute  will  be  mentioned  in  the  sneceediJBig  ofaap- 
ters,  in  such  arrangement  as  may  seem  most  appropriate :  but  its  gpenaral  providoDS 
may  be  properly  stated  in  the  first  instance. 

The  24  &  25  Vict.  c.  97,  s.  58,  enacts,  that  malice  against  the  owner  of  the  ptfs- 
perty  shall  not  be  esfcential  in  offenoes  of  this  description ;  an  iugredient  in  the 
offences  under  some  of  the  repealed  statutes  which  had  often  obsU'ueted  the  eawae 
of  justice,  and  (as  in  the  instance  of  maiming  cattle)  bad  screened  the  perpetrators 
of  very  barbarous  acts  from  daierYed  punishment.  The  words  of  this  seetion  aie, 
"  that  every  pwrnhment  and/or/BUure  bjf  thU  Act  mpoatd  on  any  person  nudieionsiy 
oommitting  any  offence,  whether  the  same  be  punishable  upon  indictment,  or  upon 
summary  conviction,  shall  equally  apply  and  be  enforced,  whether  the  offence  ^nll 
be  committed  from  maliee  conoeiYed  against  the  owner  of  the  property  in  reqpeetof 
which  it  shall  be  committed,  or  otherwise.' *(a) 

If  the  thing  attempted  to  be  done  would,  ii'  successful,  have  pr^udieed  a  paitiea- 
lar  individual,  it  will  be  intended  that  such  prejudice  was  meant,  without  any  proof 
of  actual  malice  against  such  individual.  The  prisoner  was  indicted  for  setting  fire 
to  a  ship  which  belonged  to  himself  and  others,  with  intent  to  fMrcdndiee  the  other 
part  owners,  and  it  appeared  that  there  was  an  insurance  at  the  least  to  the  full 
value  of  the  ship;  and  although  made  before  the  transfer  of  the  shares  to  the  other 
part  owners,  it  was  verbally  agreed  that  they  were  to  have  the  benefit  of  it,  and  it 
was  therefore  contended  there  could  be  no  intent  to  pri^udice  them  ;  Gaselee.  J., 
thought  it  right)  however,  to  leave  the  question  to  the  jury,  upon  the  ground  that 
the  prisoner  must  be  understood  to  intend  whit  wa.s  the  natural  cmsequenoe  of  the 
act,  and  that  the  setting  fire  to  the  ship  by  the  person  by  whom  and  for  « hose  bate- 
fit  the  insuranoe  was  originally  made,  and  in  whose  name  any  suit  must  be  brought 
to  recover  the  amount,  might  vitiate  the  insurance ;  and,  upon  a  case  reserved,  it  was 
*1 01  qi  ^i^^^i^^^^  *that  there  was  no  proof  of  maliee.  The  prisoner  could  not  be  in- 
^  tended  to  mean  malice  to  his  part  owners  in  an  act  which  was  equally  injurious 
to  himself;  and  unless  he  could  be  presumed  to  have  intended  injury  to  hiubelf,  he 
could  not  be  presumed  to  have  intended  it  to  them  ;  the  7  &  8  Geo.  4,  c.  30,  s.  25, 
did  not  supply  the  deficiency  of  proof  of  malice,  but  was  meant  to  apply  to  malicions 
injuries  to  animals.  It  was  answered  that  it  was  nut  neot-ssary  to  prove  express  ma  hoe, 
where  the  act  was  of  such  a  nature  as  could  spring  irum  no  other  than  a  bad  motive, 

(a)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  25 ;  9  Geo.  4,  c.  56,  s.  32  (I.) ; 
and  8  &  9  Vict.  c.  44,  s.  2. 

1  Skill  V.  State,  6  Humph.  283 ;  Taylor  v.  State,  lb  285.  An  indictment  for  malicious 
mipchief  will  only  lie  for  the  tnalicioos  destruction  of  personal  property:  State  v.  Holmes, 
5  Ired.  N.  C.  364.  In  order  to  a  conviction  of  the  offence  of  malicious  mischief,  the  jury 
most  be  satisfied  that  the  injury  was  done  either  out  of  a  spirit  of  wanton  cruelty  or  of 
wicked  reven^:  Comm.  v,  Walden,  3  Oush.  558.  In  an  indictment  for  malicioas  mischief 
in  killing  a  domestic  animal,  the  name  of  the  owper  should  be  disclosed,  or  it  should  at 
least  be  staled  that  the  animal  teas  the  property  of  some  one^  though  the  name  was  unknown ; 
if  there  was  no  known  proprietor,  the  killing  will  not  constitute  malicious  mischief:  State 
r.  Pierce,  7  Ala.  728.  On  the  trial  of  an  indictment  for  maliciously  cutting  and  girdling 
•certain  Iruit  trees,  the  property  of  one  B.,  it  is  sufficient  prout  of  ownership  to  abow  B.'s 
possession  of  the  premises,  on  which  the  trees  stand ;  and  proof  tliat  B.  owns  them  in 
common  with  others  is  not  a  variance:  People  v.  Uorr,  7  Barb.  9.  An  indictment  for 
malicious  mischief  will  not  necessarily  be  defeated,  merely  because  the  acts  proved  nu^ht 
have  supported  a  charge  for  larceny :  State  v.  Leavitt,  32  Maine  183.  An  indictsient  lor 
malicious  mischief  will  lie  for  killing  a  dog.  It  must  be  shown  that  the  killing  was  from 
malice  against  the  owner:  State  v,  Latham,  13  Ired.  33.  To  constitute  the  offence  of 
maliciously  killing  the  beast  of  another,  the  maliee  mu«t  be  against  the  owner,  not  against 
the  btast:  U.  S.  v.  Gideon,  1  Min.  292.  For  other  cases,  see  Sute  v.  Newhy,  64  N.  C.  23; 
Northcot  V.  State,  43  Ala.  33u ;  Hill  v.  State,  Ibid  33.'>;  Hobson  v.  St«Ce,  44  Ala.  380 ; 
Mosely  v.  State,  28  Geo.  190;  Snap  v  People,  19  111.  8Uj  State  v.  Beekman,  3  Dutch.  124. 
Malicious  mischief  in  cruelty  to  a  man's  own  beast :  State  v.  Arery,  44  N.  H.  392.  In  an 
indictment  for  malicious  midchief  to  iiiauimaie  pro{>erty,  the  ownership  must  be  alleged  : 
Davis  V,  Oomm.,  6  Casey  421. 
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and  was  otileulated  to  inflict  injury  without  cause  or  jiistification.  In  such  case  the 
law  implieB  malice  from  the  act  Itself  and  in  the  language  of  the  statute  it  will  pro- 
perly be  said  to  be  maliciously  done.  And  the  judges  were  of  opinion  that  the  intent 
to  prejudloe  was  implied  by  the  act.  (6) 

If  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  alleged  an  intent  to  injure  the 
owner  of  the  property  set  fire  to,  it  was  supported,  although  the  jury  found  that 
€h6  prisoner  id  tended  to  injure  another  person.  The  prisoner  was  indicted  for  set- 
tiho:  fire  to  an  outhouse  in  the  possession  of  Ohettle,  with  intent  to  injure  Chettle, 
and  f^hettle  swore  that  there  had  never  been  any  quarrel  between  him  and  the  pri- 
soneir,  and  there  was  evidence  that  the  prisoner  had  endeavored  to  throw  suspicion 
<Ai  one  Smith;  but  Oaselee,  J.,  told  the  juiy  that  the  law  was  that  a  person,  who 
did  an  act  wilftilly,  necessarily  intended  that  which  must  be  the  consequence  of  the 
act,  and  that  the  oon^tience  here  was  injury  to  the  prosecutor,  who  was  injured  by 
the  destruction  of  his  property.  The  jury  said  they  must  find  the  prisoner  guilty, 
with  intent  to  injuite  S»mith.  Giiselee,  J.,  asked  them  if  they  were  content  that 
their  verdict  should  be,  that  they  found  no  intent  to  injure  Ohettle,  except  ap  f(ir  as 
by  !ftw  it  must  be  so  considered  ^  to  which  they  agreed ;  and,  upon  a  case  reserved, 
in  order  that  the  opinion  of  the  judges  might  be  taken  on  the  finding  of  the  jury, 
the  judges  present  were  unanimously  of  opinion  that  the  indictment  was  right  as  to 
the  intent  to  injure  Chett'le.(c) 

On  ian  indictment  for  setting  fire  to  a  hovel  it  appeared  that  the  prisoner  had 
been  in  a  low  state  of  mind,  and  doubts  as  to  his  sanity  had  been  entert-ained, 
and  there  was  no  evidence  of  ill-win  against  any  one;  and  Crompton,  J.,  told  the 
^uiy  thut  it  was  not  neoessary  for  the  prosecution  to  prove  express  malice  in  the  pri- 
soner ;  nifUice  did  n(>t  -mean  that  he  had  a  particular  spite  against  the  prosecutor. 
If  a  man,  being  in  his  right  mind,  burnt  property  belonging  to  another,  a  jury 
ought  to  infer  nialiee  Irom  the  act  itself  And  the  question  was  then  left  to  the 
jury  whether  the  prisoner  knew  right  fVom  wrong.  The  jury  at  first  found  r*i  aoa 
the  prisoner  not  ♦guilty  on  the  ground  of  insanity ;  but  in  answer  to  *■ 
Crompton,  J.,  they  said  they  thought  the  prisoner  was  in  a  such  a  state  of  mind 
that  be  did  not  know  that  the  effect  of  burning  the  hove!  would  be  to  injure  any 
other  person.     Crompton,  J.,  "That  is  a  verdict  of  not  guilty."(<^) 

It  must,  however,  be  observed  that  an  act,  the  necessary  consequence  of  which 
is  an  injury  to  another  person,  may  be  done  under  such  circumstances  as  negative 
malice.  Thus,  if  ^n  act  injurious  to  another  be  done  under  a  bond  fidt  claim  of 
right;  it  will  not  conie  within  the  statute.  If,  therefore,^  servant  stopped  up  the 
airway  of  a  mine  by  his  master's  order,  supposinff  bond  fide  that  the  master  had  a 
right  to  order  it  to  be  done,  the  servant  was  not  liable  to  be  convicted  under  the  7 
Geo.  4,  c.  30,  s.  6,  of  maliciously  obstructing  the  airway.  The  prisoners  were  in- 
dicted for  feloniously  and  maliciously  obstructing  an  airway  belonging  to  a  mine  of 
one  Phelps,  by  building  a  wall  across  the  airway ;  the  prisoners  were  in  the  employ 
of  Protheroe,  between  whom  and  Phelps  there  was  a  dispute  respecting  two  mines 
in  their  respective  occupations,  lying  close  together.  Protheroe,  professedly  with 
the  view  of  exerting  his  supposed  right  against  Phelps,  dir^Jted  the  prisoners  to 
efifoct  the  obstruction  charged  in  the  indictment,  and  the  prisoners  accordingly  made 
such  obstr notion. (c)  The  effect  of  the  obstruction  would  be  to  drive  back  the 
choke  damp  into  Phelps's  mine  and  prevent  the  working.     Lord  Abinger,  C.B. :  "  If 

(&)  Rex  V.  Philp,  R.  ft  M.  0.  C.  R.  263.  See  this  case,/70</,  p.  1044,  as  to  other  points. 
Se«  Reg.  V.  Foster,  6  Cox  C.  0.  25,  po%t. 

\t)  Rex  r.  Newill,  R.  k  M.  <7.  C.  R.  458.  la  bis  lamiDons  charge  to  the  Bristol  grand 
Jury  In  1832,  Lord  C.  J.  Tindal  obserTed,  that  "  where  a  statute  directs  that  to  complete 
an  offence  ft  mtist  have  been  done  with  intent  to  injure  or  defraud  any  person,  there  is 
no  occasion  that  any  malice  or  lll-will  should  subsist  against  the  person  whose  property 
is  so  destroyed.  It  is  a  malicious  act  in  contemplation  of  law  when  a  man  wilfully  does 
that  which  fs  illegal,  and  which,  in  its  necessary  consequence,  must  injure  his  neighbor, 
and  it  is  unnecessary  to  observe  that  the  setting  fire  to  another's  house,  whether  the 
owner  be  a  stranger  to  the  prisoner,  or  a  person  against  whom  he  had  a  former  grudge, 
must  be  equally  injurious  to  him :''  5  0.  &  P.  266  (24  £.  C.  L  R.),  note. 

{d)  Reg.  V.  DaTles,  1  F.  &  P.  69. 

(e)  This  statement  is  taken  from  the  report  of  James  v.  Phelps,  11  Ad.  k  E.  483  (39  E. 
C.  \j»  R.j. 
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a  master,  having  a  donbt  or  no  doubt  of  bifi  own  righte,  sets  his  Betrants  to  bnitd  a 
wall  in  a  mine,  they  would,  if  he  proved  to  hare  no  right,  be  all  liable  in  an  notion  of 
trespass,  but  it  would  not  be  felony  in  the  servants.  The  rules  respecting  Acts  mala 
in  86  do  not  apply.  If  a  master  told  his  servant  to  cihoot  a  man,  he  woold  know 
that  that  was  an  order  he  ought  to  disobey.  But  if  the  servasit  bond  fidt  did  these 
acts  I  think  they  do  not  amount  to  an  o£^ee  withni  this  statute.  If  a  man  cluias 
a  right  which  he  knows  not  to  exifit,  and  he  telfe  his  servun^  to  exercise  it,  and 
they  do  so,  acting  h<m(i  fide^  I  am  of  opinion  that  that  is  not  a  felony  in  them,  even 
if  in  so  doing  they  obstruct  the  airway  of  a  mine.  What  I  feel  is  this,  that  if  these 
men  acted  hond  fide  in  obedience  to  the  orders  of  a  superior,  conceiving  that '  he 
had  the  right  wluch  he  claimed,  they  are  not  within  this  Act  of  Parliament.  But 
if  either  of  these  men  knew  that  it  was  a  malicious  act  on  the  part  of  his  master, 
I  think  then  that  he  would  be  guilty  of  the  offence  charged. "(/) 

And  this  decision  was  confirmed  in  an  action  brought  bj  one  of  the  prisoners 
against  Phelps,  for  a  malicious  prosecution,  in  whieh  it  was  contended  that  the  prf>> 
viso  in  sec.  24  of  the  7  &  8  Geo.  4,  c.  30  (which  authoriaes  justices  summarily  to 
convict  in  cases  of  malicious  injury  to  real  or  personal  property),  that  <*  nothing 
herein  contained  shall  extend  to  any  case  where  the  party  trespassing  acted  under  a 
fair  and  reasonable  supposition  that  he  had  a  right  to  do  the  act  complain<^  of,^ 
'f  10211  ^^^^  ^  strong  inference  that  the  legislature  did  not  intenii  to  ereept  from 
^  the  operation  of  *sec.  6  acts  done  in  the  supposed  exercise  of  a  right,  as 
there  was  no  such  proviso  in  sec.  6.  But  the  Court  of  Queen's  Bench  were  of  a 
contrary  opinion,  and  Lord  Denman,  C.  J.,  observed,  '^  As  to  the  7  &'8  Qeo.  4,  c.  90, 
8.  24,  1  think  it  makes  strongly  against  the  argument  of  the  defendant's  counsel. 
That  section  gives  a  power  to  convict  summarily  for  malicious  mischief;  and  it  con- 
tains a  proviso  that,  where  there  is  a  bond  fide  acting  under  a  supposed  ri<!ht,  the 
party  acting  shall  not  be  liable  to  conviction  even  for  the  trespass.  Now  why  was 
there  no  such  provuBion  in  the  case  of  felony  ?  for  this  plain  reason,  that  the  prin- 
ciples of  the  common  law  prevent  the  act  from  being  felonious  where  there  is  no 
malice  in  the  intention.''(^) 

With  respect  to  principals  in  the  second  degree  and  accessories — ^hy  the  24  &  25 
Vict,  c  97,  s.  56,  'Mn  the  case  of  every  felony  punishable  under  this  Act,  eveiy 
principal  in  the  second  degree,  and  every  accessory  before  the  fact,  shall  be  punisha- 
ble in  the  same  manner  as  the  principal  in  the  first  degree  is  by  this  Act  pnnbha- 
ble ;  and  every  accessory  after  the  fact  to  any  felony  punishable  under  this  Act 
shall  on  conviction  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli* 
tary  confinement ;  and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanor  punishable  under  this  Act  shall  be  liable  to  be  pro- 
ceeded against,  indicted,  and  punished  as  a  principal  offender .^'(A) 

Sec.  54.  '^  Whosoever  shall  make  or  manufacture,  or  knowinglj  have  in  his  pos- 
session, any  gunpowder  or  other  explosive  substance,  or  txa  dangerous  or  noxious 
thing,  or  any  machine,  engine,  instrument,  or  thing,  wim  intent  thereby  or  by 
means  thereof  to  commit,  or  for  the  purpose  of  enaUQng  any  other  person  to  com- 
mit any  of  the  felonies  in  this  Act  mentioned,  shall  be  guilty  of  a  misdemeanOT, 
and  bebg  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard .  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  yean, 
with  or  without  whipping."(t) 

(/)  ^^«'  ^-  James,  8  G.  &  P.  131  (84  B.  0.  L.  B.).  Lord  Abiager,  C.  B.,  direeted  tlw 
prisoners  to  be  acquitted, 

(ff)  James  v.  Phelps,  ubi  supra.  In  this  case  some  judges  "  expressed  an  opinioD  that 
an  obstruction  not  wilful  or  with  knowledge  could  not  amount  to  a  felony  fVom  the 
general  principles  of  criminal  Justice :"  per  Lord  Deaman,  0.  J.,  in  Fletcher  v.  Oalthrop, 
6  Q.  B.  880  (51  E.  G.  L.  R.]. 

(A)  This  clause  is  taken  fh>m  the  7^8  Oeo.  4,  e.  30,  s.  26,  and  9  Gke.  4,  c.  56,  •  38. 
As  to  hard  labor,  ^o.,  see  m/ra. 

(i)  This  clause  is  taken  from  the  9  ^  10  Vict.  e.  25,  s.  8|  and  extended  to  all  the  felonies 
against  this  Act. 

By  sec.  55,  justices  of  the  pedce  maj  issue  Warrants  for  searching  houaes,  4c.,  for  gun- 
powder, Ac,  ic.    As  to  hard  labor,  Ac,  see  ir^fra. 
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Sec.  59.  '^  Every  proviaioo  of  thk  Act  not  hereinbefore  so  applied  shall  apply  to 
every  person  who,  with  intent  to  injure  or  defraud  any  other  person,  shall  do  any 
of  the  aqis  hereinbefore  made  penal,  although  the  offender  shall  be  in  possession  of 
the  property  against  or  in  re^)ect  of  which  such  act  shall  be  done."(y) 

*Sec.  60.  "It  shall  be  sofficient  in  any  indictment  for  any  offence  r:fciA09 
against  this  Act,  where  it  shall  be  necessary  to  allege  an  intent  to  injure  or  '-  "^ 
defraud,  to  allege  that  the  party  accused  did  the  act  with  intent  to  injure  or  defraud 
(as  the  caee  may  be),  without  alleging  an  intent  to  injure  or  defraud  any  particular 
person ;  and  on  the  trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an 
intent  to  injure  or  defraud  any  particular  person,  but  it  shall  be  sufl&cient  to  prove 
thflt  the  party  accused  did  the  act  charged  with  an  intent  to  injure  or  defraud  (as 
the  case  may  he).*\k) 

Sec.  72.  "  All  indictable  offences  mentioned  in  this  Act,  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland,  shall  be 
deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if 
they  had  been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any  county  or  place  in  England  or 
Ireland  in  which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same 
manner  in  all  respects  as  if  they  had  been  actually  committed  in  that  county  or 
place  I  and  in  any  indictment  for  any  such  offence,  or  for  being  an  accessory  to  such 
an  offence,  the  venue  ia  the  margin  shall  be  the  same  as  if  the  offence  had  been 
committed  in  such  county  or  place,  and  the  offence  shall  be  averred  to  have  been 
ownmitted  "  on  the  high  seas :"  Provided  that  nothing  herein  contained  shall  alter 
or  afiect  any  of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval 
£brces.'*(/) 

Seo.  73.  "  Whenever  any  person  shall  be  convioted  of  any  indictable  misde- 
meanor punishable  under  this  Act,  the  court  may,  if  it  shall  think  fit,  in  addition 
to  or  in  lieu  of  any  of  the  puniahmenta  by  this  Act  authorized,  fine  the  offender, 
and  require  him  to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or 
either,  for  keeping  the  peace  and  being  of  good  behavior;  and  in  case  of  any  felony 
punishable  under  this  Aot  the  court  may,  if  it  shall  think  fit,  require  the  offender 
to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for'  keeping 
the  peace,  in  additicm  to  any  punishment  by  this  Act  authorized :  Provided  that 
DO  pedrson  shall  be  imprisoned  under  this  clause  for  not  finding  sureties  fur  any 
period  exceeding  one  year/X"^) 

Sec.  74.  ^'  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded 
for  any  indixitable  offence  under  this  Act,  the  court  may  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house 
of  correction." 

Sec.  75.  "  Wheaever  solitaiy  oonfinement  may  be  awarded  for  any  indictable 
offdnee  under  tJl^is  Aot,  the. court  may  direct  the  '''offender  to  be  kept  in  soli-  r^i^noo 
tary  confinement  for  any  portion  or  portions  of  his  imprisonment,  or  of  his  ^ 
imprisonment  with  hard  labor,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year ;  and  whenever  whipping  may  be  awarded 
for  any  indictable  ofS^nce  under  this  Act)  the  court  may  sentence  the  offender  to  be 

(/)  Tbis  clause  is  new,  and  a  very  important  amendment.  It  extends  every  clause  of 
the  Act  not  already  so  extended  (see  seo.  3,  pottj  p.  1029)  to  persons  in  possession  of  the 
property  injared,  provided  they  intend  to  injure  or  defraud  any  other  person  It,  there- 
fore, brings  tenants  within  the  provisions  of  the  Act,  whenever  they  injare  the  demised 
premises,  or  anything  growing  on  or  annexed  to  them,  with  intent  to  injure  their  land- 
locdi,  and  gats  rid  of  the  doubt  entattainad  In  Uillen.  OoUott^  6  Biog^  85  (18  E.  C.  L. 
R.),  whether  a  tenant  who  maliciously  cut  down  a  tree  on  the  demised  premises  was 
within  the  former.  Act« 

(k)  This  clause  is  new.  U  is  framed  from  the  14  k  15  Vict.  c.  100,  s.  S,  And  renders  it 
unneceasarj  to  allege  in  an  iadtotmeBt  for  aay  oflfeace  against  this  Act,  or  to  prove  on 
the  trial  an  intent  to  injure  or  defraud  any  particular  person.  It  places  the  law  on  these 
points  ia  the  same  posit&on  as  in  oases  of  forgery  and  fiUse-  preteotes. 

(/)  This  clause  is  framed  from  the  7  &  8  Geo.  4,  c.  30,  s.  43 ;  9  Geo.  4,  c.  56,  s.  55 ;  7 
Will.  4  &  1  Vict,  a*  80}  0.  H;  and  7  kS  Vict.  e.  2.  See  the  note  to  s.  68  of  the  Offences 
offomst  the  Pereon  Act,  antej  vol.  1,  p.  762. 

(m)  This  clause  is  new. 
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ODoe  privately  whipped ;  and  the  number  of  stroka  and  the  mMtrvment  with  vhieh 
they  shall  be  infiicted  shall  be  specified  hy  the  eostrt  in  ike  eenUmce,^^ 

By  sec  77,  the  costs  of  the  proeeentuni  of  misdeiiiBEiiois  against  this  Act  nuj  be 
allowed. 

By  sec.  78,  the  Act  is  not  to  extend  to  Scotland. 

By  sec.  79,  the  Act  eommenced  on  Nov.  1,  1861. 

By  sec.  57.  any  person  suspected  of  any  felony  against  the  Act  and  loitering  at 
nip^ht  may  be  apprehended;  and  by  sec.  61,  any  person  fiwod  committing  any 
offence  against  the  Act  may  be  apprehended. 

The  statute  contains  various  regnlations  as  to  the  samnMury  proceedings  by  con- 
viction before  magistrates,  which  are  authorioed  by  its  provisions  for  the  paaisfameBt 
of  minor  offences. 

The  general  provisions  of  the  7  Qeo.  4,  c.  64,  as  to  offinices  comniitted  on  tfe 
boundaries  of  counties,  or  b^un  in  one  ooanty  and  completed  in  another^  or  com- 
miHed  during  a  journey  or  voyage,  and  the  provisions  as  to  the  statement  of  pro- 
perty, will  apply  to  offences  by  malicious  injury. (n) 
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OF  ARSON  AND   THE  BtTRNINQ   OF  BVILDINQS,  MINES,  SHIPS,  CORN,  TREES,  ETC. 

Arson  is,  at  common  law,  an  offence  of  the  degree  of  felony;  and  has  been  de- 
scribed as  the  malicious  and  wilful  burning  the  house  of  another,{a)  The  burning 
a  party's  own  house  does  not  come  within  this  definition ;  but  the  burning  of  a 
man's  own  house  in  a  town,  or  so  near  to  other  houses  as  to  create  danger  to  them, 
is  a  great  misdemeanor  at  common  law. (ft)  Bams,  with  corn  or  hay  within  them, 
have  been  considered  as  so  much  entitled  to  the  protection  of  the  law,  that  though 
distant  from  a  house,  and  no  part  of  the  mansion,  the  burning  of  them  is  felony  at 
common  law.(c)* 

The  burning  necessary  to  constitute  arson  of  a  house  at  common  law,  must  be  an 
actual  burning  of  the  whole  or  some  part  of  the  house.  Neither  a  bare  intention, 
nor  even  an  actual  attempt  to  bum  a  house  by  putting  a  fire  into,  or  towards  it^ 
will  amount  to  the  offence,  if  no  part  of  it  be  burned ;  but  it  is  not  necessary  that 
any  part  of  the  house  should  be  wholly  consumed,  or  that  the  fire  should  have  any 
continuance ;  and  the  offence  will  be  complete,  though  the  fire  be  put  out,  or  go  out 
ofitself.(rf) 

To  constitute  a  setting  on  fire,  it  is  not  necessary  that  any  flame  should  be  visible. 
Upon  an  indictment  for  setting  fire  to  an  outhouse,  it  appeared  that  the  roof  of  the 
outhouse  was  made  of  pieces  of  wood  with  straw  put  upon  them,  and  that  smoke 
was  seen  to  issue  out  of  the  bottom  of  the  roof;  there  was  a  good  deal  of  smoke  in 
the  straw ;  some  handfols  of  straw  were  pulled  out,  and  there  were  sparks  in  the 
straw  when  on  the  ground,  but  no  sparks  were  seen  in  the  straw  when  on  the  roof; 

(n)  See  these  proTisions,  ante^  p.  303,  et  seq. 

(a)  3  Inst.  66;  1  Hftle  566;  1  Hawk.  P.  O.  c.  39;  4  Black.  04m.  StO;  2  Bast  P.  G.  c.  21, 
g.  1,  p.  1015. 

(6)  1  Ilale  568,  569;  1  Hawk.  P.  C.  c.  38,  a.  15 ;  4  Black.  Com.  221 ;  2  East  P.  0.  c.  21, 
8.  7,  p.  102Y. 

(e)  3  Inst.  67  ;  Barfaam's  case,  4  Co.  20  a.;  8am.  S6;  i  Hawk.  P.  0.  c.  39,  s.  1 ;  4  Black. 
Com.  221. 

(d)  3  Inst.  66 :  Dalt.  506 ;  1  Hale  668,  569;  1  Hawk.  P.  G.  c.  39,  li.  16,  17 ;  2  Bast  P.  G. 
c.  21,  8.  4,  p.  1020. 

>  Sampson  o.  Oomm.,  5  W.  A  Serfr.  385;  People  v.  Cotteral,  18  Johns.  115.  As  to  a 
man's  burning  his  own  honse,  see  Shepherd  v.  People,  19  N.  Y.  537 ;  Roberts  v.  State,  7 
Cald.  359.  The  tenant  may  be  an  accessory  belbre  the  fact  to  arson  of  the  building  he 
occupies:  Allen  v.  State,  10  Ohio  (N.&)  287.  Wilfnlly  burning  woodlands  is  indictable: 
Phillips  V.  State,  19  Texas  158. 
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no  flame  was  aeeo ;  a  ball  of  linen  was  pulled  oat  of  the  roof  with,  the  straw  ;  smoke 
and  sparks  came  ffom  the  ball ;  the  ball  was  trod  on ;  the  ball  was  burnt  right 
through  on  one  side ;  the  fire  on  the  roof  was  extingnished  bj  throwing  some  water 
upon  it.  On  the  following  day,  two  half  matches  were  found  in  the  straw  on  the 
ground,  which  was  pulled  from  the  roof,  but  there  was  no  appearance  of  burning  in 
these.  On  the  same  day,  several  handfuls  of  storaw  were  taken  out  of  the  roof,  aaid 
there  was  burnt  straw  in  some  of  these  handfuls ;  and  on  the  same  day,  on  ezamin- 
ii^g  the  straw  lying  en  the  ground  down  by  the  building,  there  were  some  burnt 
'''ashes,  and  the  ends  of  some  of  the  straws  were  burnt,  and  the  ends  of  some  p^|  r^ns 
of  them  dropped  off  like  a  powd«r,  and  the  ends  of  some  of  the  straws  had  ^ 
bees  reduced  to  ashes ;  no  part  of  the  wood^  either  in  the  pieces  on  which  the  straw 
was  laid,  or  in  the  posts  of  the  building,  was  burnt.  Upon  a  case  reseryed  upon  the 
question  whether  this  was  a  setting  on  fire,  the  judges  held  the  conviction  right.(e) 

So  where  the  prisoner  was  indicted  under  the  1  Vict,  c,  89,  a.  3,  for  setting  fire 
to  a  house,  and  it  appeared  that  the  floor  near  the  hearth  had  been  scorched;  it  was 
charred  in  a  trifling  way;  it  had  been  at  a  red  heat,  but  not  at  a  blaze;  it  was  held 
that  this  was  a  sufficient  burning.(/) 

On  an  indictment  for  setting  fire  to  a  house  it  appeared  that  a  small  faggot  was 
found  lighted  and  burning  on  the  boarded  floor  of  the  kitchen ;  it  was  taken  up  and 
put  in  the  grate ;  a  part  of  the  boards  of  the  floor  was  scorched  black,  but  not  burnt; 
the  faggot  was  nearly  consumed ;  but  no  part  of  the  wood  of  the  floor  was  consumed. 
It  was  urged  that  as  wood  might  be  scorched  without  ever  being  actually  on  fire, 
there  was  not  sufficient  to  constitute  the  offence.  Cresswell,  J. :  ''I  have  conferred 
with  my  brother  Patteson,  and  he  concurs  with  me  in  thinking  that,  as  the  wood  of 
the  floor  was  scorched,  but  no  part  of  it  consumed,  the  present  indictment  cannot  be 
supported.  We  think  that  it  is  not  essential  to  this  oflence  that  the  wood  should  be 
in  a  blaze,  because  some  species  of  wood  will  burn,  and  entirely  consume  without 
blazing  at  all.''(^) 

The  burning  must  also  be  malicious  arid  wil/vl;  otherwise,  it  is  only  a  trespass. 
No  negligence  or  mischance,  therefore,  will  amount  to  such  burning.  (A)  And  for 
this  reason  it  has  been  holden,  that  if  an  unqualified  person  should,  in  shooting  at 
game,  happen  to  set  fire  to  the  thatch  of  a  house,  it  will  not  be  a  burning  of  this 
description.(t)  And  so  if  a  man  unlawruUy  shoot  at  the  poultry  of  another  :(y)  but 
it  is  observed,  that  in  such  case  it  should  seem  to  be  understood  that  the  party  did 
not  intend  to  steal  the  poultry,  but  merely  to  commit  a  trespass ;  for  otherwise,  the 
the  first  intent  being  felonious,  the  party  must  abide  all  the  consequences. (A;) ^ 

The  malicious  and  wilful  burning  effected  need  not  correspond  with  the  precise 
intent  or  design  of  the  party.  If  A.  have  a  malicious  intent  to  burn  the  house  of 
B.,  and  in  setting  fire  to  it  bum  the  house  of  C.  also,  or  if  the  house  of  B.  escape  by 
some  accident,  and  the  fire  take  in  the  house  of  C.  and  burn  it,  this  shall  be  said  in 
law  to  be  the  malicious  and  wilful  burning  of  the  house  of  C,  though  A.  did  not 
intend  to  bum  that  house.(Z)  And  accordingly  it  has  been  said,  that  if  one  man 
command  another  to  burn  the  house  of  J.  o.,  and  he  do  so,  and  the  fire  thereof 
burn  another  house,  the  commander  is  accessory  to  the  burning  such  other 
'*'hou8e.(m)  So  it  has  been  held  that  if  a  person  set  fire  to  a  stack,  the  rut^nao 
fire  from  which  is  likely  to  communicate  to  a  bam,  and  it  does  so,  and  the   *- 

{e)  Rex  V.  Stallion,  R.  &  U.  0.  0.  R.  398.    See  this  ca8e,/>o<<,  p.  1038. 
[/)  ^«S-  V-  Parker,  9  G.  ^  P.  45  (31  E.  G.  L.  R.),  Parke,  B.,  and  Bosanqaet,  J. 
Iff)  Reg.  V.  Rttssell,  G.  k  M.  541  (41  £.  G.  L.  R.). 
[h)  3  Inst.  67 ;  4  Black.  Gom.  222. 

(t)  1  Hale  569,  where  this  is  laid  down  contrary  to  tbe  opinion  of  Dalt.  c.  105,  p.  506. 
U)  Id  Ibid.     See  1  Hale  39. 
{k)  2  East  P.  G.  o.  11,  t.  3,  p.  1019;  anie,  voL  I,  p.  740. 

(/)  1  Hale  569;  3  Inst.  67  ;  1  Hawk.  P.  G.  c.  39,  8.  19.  And  the  indictment  may  charge 
it  accordlnglj. 

(m)  Plowd.  475 ;  2  East  P.  C.  c.  21,  s.  7,  p.  1031. 


*  Malice  is  of  the  essenee  of  the  crime  of  arson  at  common  law,  and  tbe  same  ingredient 
must  enter  into  the  offence  of  house-burning  created  by  statute :  Jesse  v.  State,  28  Miss. 
100;  Kellenbeck  v.  State,  10  Md.  431. 
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barQ  is  burnt,  he  is  in  point  of  law  indictable  for  sftctifig  fire  to  the  hani.(si)  So 
ivhere  the  priBoners  set  fire  to  a  sununer-honse  whieh  was  ia  a  wood,  and  aome  of 
the  trees  overhang  it,  and  their  branches  were  burnt  bj  the  fire,  whidb  coHBrned 
the  summer-house  and  also  burnt  some  of  the  treesi  it  was  held  that  the  pnaoners 
might  be  convicted  under  the  7  &  8  Geo.  4,  e.  39,  s.  17,  of  seftting  lire  to  1^ 
wood-Co) 

And  such  malicious  and  wilful  burning  ci  the  ho«ae  of  another  Biaj  be  faj  the 
means  of  setting  fire  to  the  party's  own  house ;  and  thia,  though  it  ^onld 
that  the  primary  intention  of  the  party  waa  only  to  burn  his  ewn  house.  If  ia 
other  houses  were  burnt,  being  adjoining,  and  in  such  a  Bitnatioa  as  that  tlie  fire 
must  in  all  probability  reach  them,  the  intent  being  unlawfo)  and  maliei(H%aiidtiie 
consequences  immediately  and  aeeessarily  following  from  the  original  aet  done,  tiie 
offence  will  be  fe\onj.(j>)  Thus  where  the  de£mdant  was  indieted  £ar  a  miidlB 
meanor,  in  burning  a  house  in  his  own  oocupaUon,  such  house  being  alleged  to  be 
couti<;uou8  and  adjoining  to  certain  dwelling-houses  of  divers  liege  mfajeets,  Ac; 
and  the  facts  of  the  case,  as  opened  by  the  counael  for  the  proeeeatioD,  appeased  to 
be  that  ihe  defendant  set  fire  to  his  own  house,  in  order  to  defraud  an  insmiioe 
office,  and  that  in  consequence  several  houses  of  other  perso&e,  adjoiiiiiig  to  his  ovb, 
were  burnt  down  ;  Buller,  J.,  said  that  if  other  per^na'  houaea  were  in  &ct  bamt, 
although  the  defendant  might  only  have  set  fire  to  hie  own,  yet  under  these  cifeom- 
stances  the  prisoner  was  guilty,  if  at  all,  of  felony  (the  miademeaDor  being  meiged) 
and  could  not  be  convicted  on  this  indictment;  and,  therefore,  he  directed  an  ac- 
quittal, (o)  And  in  a  case  of  a  similar  kind,  which  oecorred  about  the  same  time, 
Grose,  J.,  in  passing  sentence  in  the  Court  of  King's  Bench,  said,  that  if  it  had  so 
happened  that  any  of  the  neighboring  houses  had  been  set  on  fire  in  conseqiieBee  of 
the  defcudant's  wilful  and  malicious  act  in  sotting  fire  to  his  own  house  (which  was 
proved  to  have  been  done  in  order  to  cheat  the  insurance  office),  it  would  clearly 
have  amounted  to  a  capital  felony.(r) 

'f' 10271       ^°  order,  however,  to  constituto  the  felonious  ofience  of  arson  ^^'atoonmon 
^  law,  the  fire  must  burn  the  house  of  another.    Therefore,  it  haa  been  holdes 
not  to  be  felony  in  a  party  to  burn  a  house  whereof  he  was  in  possession  nnder  a 
lease  for  years.  («) 

And  it  has  been  held,  that  a  wife  who  set  fire  to  her  huabaDd's  house  was  not 
guilty  of  felony  within  the  7  &  8  Geo.  4,  o.  30,  s.  2.  An  indictment  deserihed  the 
prisoner  as  the  wife  of  J.  March,  and  oharged  her  with  setting  fire  to  a  certain 
house  of  the  said  J.  March,  with  intont  to  injure  him,  against  the  statute.  It 
appeared  that  March  and  his  wife  had  lived  separate  for  about  two  yecrs ;  and  pre- 
vious to  the  act,  when  she  applied  for  the  candle  with  whieh  it  waa  done,  she  said  it 
was  to  set  her  husband's  house  on  fire,  because  she  wanted  to  burn  him  to  death. 
Upon  a  case  reserved  upon  the  question  whether  it  was  an  offence  within  the  7  &  8 
Geo.  4,  c.  30,  s.  2,  for  a  wife  to  set  fire  to  her  husband's  house  for  the  purpose  of 

(n)  Rex  V.  Cooper,  5  G.  A  P.  535  (24  B.  C.  L.  R.),  Parke,  J.  Lord  0.  J.  Tindal,  in  hie 
charge  to  the  Bristol  grand  jury,  1S32,  5  G.  &  P.  266  (24  E.  G.  L.  R.),  note,  said,  *'Nor 
will  it  be  Decessarj  to  prove  that  the  bouse,  the  subject  of  the  Indictmeat  in  any  par- 
ticular case,  wftt  that  which  was  actually  aet  on  fire  by  the  prisoner.  It  will  be  sufficient 
to  constitute  the  offence  if  he  is  shown  to  have  feloniously  set  on  fire  another  bouse,  fVom 
which  the  flames  communicated  to  the  rest.  No  nan  can  shelter  himself  from  punish- 
ment on  the  ground  that  the  mischief  which  be  committed  was  wider  in  its  consequences 
tbao  he  originally  intended.'^  See  Curtis  e.  The  Hundred  of  Qodley,  3  B.  &  C.  248.  But 
in  Turner's  case,  1  Lewin  9,  it  is  said  that  Parke,  J.,  left  it  to  the  jury  whether  the  pri- 
soner intended  by  setting  fire  to  a  stack  of  haulm  to  set  lire  to  a  bnilding  close  adjoining:, 
and  that  the  judges  were  of  Opinion  this  direction  was  right.  In  R.  &  M.  €.  0.  R.  23d, 
this  point  is  not  noticed,  And  it  is  at  rariance  with  all  the  other  authorities. 

(o)  Reg.  V.  Price,  9  0.  &  P.  729  (38  B.  0.  L.  R.),  Gurney,  B.  The  summer-house  in  this 
case  was  not  a  building,  the  burning  whereof  was  then  a  felony. 

(p)  2  East  P.  C.  c.  21,  s.  8,  p.  1031.  And  see  the  case  of  Coke  v.  Woodburn,  S  St.  Tri. 
(by  Hargr.)  222. 

(g)  Isaac's  case,  cor.  Buller,  J.,  2  East  P.  C.  c.  21,  s.  8,  p.  1031.  But  see  now  tha  14  t 
16  Vict.  c.  100,  s.  12. 

(r)  Probert's  case,  2  East  P.  C  c   21,  s.  7,  p   1031. 

(*}  Holmes's  case,  Cro.  Cdr.  376 ;  W.  Jones  351. 
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douig  him  a  pevsonal  injury,  the  oonvietion  was  held  wrong,  the  learned  judges 
thinkiag  that,  to  oonstitnte  the  offence,  it  was  essential  that  there  should  be  an  intent 
to  iajnne  or  defraud  some  third  person,  not  one  identified  with  herself  (f) 

And  it  was  decided,  that  a  person  in  posseBsion  of  a  copyhold  dwelling-house 
oonld  not  be  guilty  of  arson  by  burning  it,  although  he  had  a  long  time  before  sur- 
rendered it  into  the  hands  of  the  lord  of  the  manor,  to  the  use  of  another  person, 
hiB  heirs,  and  assigns,  for  securing  the  payment  of  money  borrowed :  for  it  was  con- 
sidefed  ^at^  while  the  tenant  continued  in  possession,  it  was  his  own  house. (v) 
And  upon  the  same  principle  it  was  decided,  that  a  tenant  in  possession  under  an 
agreement  for  a  lease  for  three  years,  from  a  person  who  held  under  a  building  lease, 
was  not  guilty  of  arson  by  burning  the  house.(v) 

Bat  if  a  landlord,  or  reversioner,  sets  fire  to  his  own  house  of  which  another  is  in 
pompnnion,  under  a  lease  from  himself,  or  from  those  whose  estate  he  hath,  it  shall 
be  aooouDted  arson ;  for,  during  the  lease,  the  house  is  the  property  of  the  tenant.(ir) 
And  it  was  determined,  that  a  widow  entitled  to  dower,  but  not  having  it  assigned, 
from  A  house,  the  equity  of  redemption  of  which  had  descended  from  her  husband 
to  his  eldest  son,  for  whose  benefit  she  had  let  it  and  received  the  rent,  was  guilty  of 
aiaoii,  by  burning  it  while  in  the  possession  of  her  tenant,  (a;) 

It  should  be  observed,  however,  that  a  mere  residence  in  a  house,  without  any 
interest  therein,  will  not  prevent  it  from  being  considered  as  the  house  of  another. 
As  where  the  prisoner  was  a  poor  man,  maintained  by  a  parish,  and  had,  some  time 
before  the  ^commission  of  the  crime,  been  put  by  the  parish  officers  to  live  r^ici  qoq 
in  the  house  which  he  was  charged  with  burning,  and  was  resident  therein  ^ 
with  his  family  at  the  time  of  the  fact  being  committed,  having  the  sole  possession 
and  ooenpation  of  it,  but  without  payment  of  any  rent:  all  the  judges  held  that  it 
could  not  be  considered  as  his  house ;  and  that  he  was  properly  convicted  of  the 
araon.(y) 

It  will  be  presently  seen  that  the  questions  as  to  the  possession  and  ownership  of 
the  honse  in  which  the  arson  is  committed,  are  of  less  importance  under  the  statute 
law;  as  the  24  &  25  Viet.  c.  97 »  makes  the  setting  fire  to  a  house,  &c.,  with  intent 
to  iT^ure  or  defraud  any  person,  a  felony,  whether  such  house,  &c.,  shall  be  in  the 
possession  of  the  person  so  setting  fire  thereto,  or  of  others. 

The  remaining  inquiry  concerning  arson  at  common  law  is  as  to  the  meaning  of 
the  word  house.  And  Uiis,  it  may  be  briefly  observed,  extends  not  only  to  the 
dweUing-hou0e,  but  to  all  outhouses,  which  are  parcel  thereof,  though  not  adjoining 
thereto,  or  under  the  same  roof ;(«)  of  which  kind  of  outhouses  mention  has  been 
made  in  a  former  part  of  this  worit.(a)  It  appears  that  the  indictment  need  not 
charge  the  burning  to  be  of  a  mansion  house,  but  only  of  a  house.(hy 

(0  Rex  V.  March.  R.  k  M.  G.  0.  R.  182.  The  1  k  B  Geo.  4,  c.  30,  s.  2,  contained  the 
words,  '*  whether  the  same  or  any  of  them  respectively  shall  then  be  in  the  possession  of 
the  offender/'  which  are  also  found  in  the  24  k  25  Vict.  c.  97,  a.  3,  and  sec  sec.  59.  See 
Rex  V.  Walli8,/»o«<,  p.  1048. 

iu)  Spalding's  case,  1  Leach  218;  2  East  P.  C.  c.  21,  s.  6,  p.  1025. 

(v)  Breeme's  case,  1  Leach  220 ;  2  £a«t  P.  C.  c.  21,  a.  6,  p.  1026.  And  this  and  several 
of  the  preceding  cases  were  recognised  in  Pedley's  case,  1  Leach  242,  where  Lord  Mans- 
field Said  that  Holmes's  case  (antCy  note  («))  was  confirmed  to  be  good  law,  though  be 
▼ery  much  lamented  that  the  law  was  so  settled  ;  and  the  bias  of  bis  mind  was  in  fisTor 
of  Mr.  J.  Foster'^  opinion  in  Harris's  case,  Post.  115.  In  a  case  which  occurred  shortly 
afterwards,  Lord  Mansfield  said,  that  *<  it  wa^  certainly  true  that  it  could  be  no  felony  in 
the  defendant  to  born  a  honse  of  which  he  was  in  possession  :"  Scofield's  case,  Cald.  397  ; 
2  East  P.  C.  c.  21,  s.  7,  n.  1028. 

{to)  Post.  115;  4  Black.  Com.  221. 

(z)  Harris's  case,  Post.  113 ;  2  Bast  P.  G.  o.  21,  s.  6,  p.  1023. 

(y)  Gowen's  case,  2  East  P.  0.  c.  21,  s.  6,  p.  1027 ;  Hickman's  ease.  Ibid.  s.  11,  p.  1034. 

(m)  3  Inst.  67  ;  1  Hale  570 ;  I  Hawk.  P.  0.  c  39,  s.  1 ;  Sum.  86 ;  4  Black.  Com.  221 ;  2 
East  P.  C.  c.  21,  s.  5,  p.  1020.    See  Surman  o.  Darley,  14  M.  k  W.  181. 

(a)  AnUt  PP-  1^1  89.  (b)  3  Inst.  67  ;  Sum.  86. 

^  OomiB.  V.  Posey,  4  Call.  109.  Where  an  information  charged  the  prisoner  with  burn- 
ing a  dwelling-house ;  and  it  appeared  that  the  building  was  designed  and  built  for  a 
dwelling-house  ;  was  constructed  like  one ;  was  not  painted,  though  designed  to  be ;  and 
some  of  the  glass  in  an  outer  door  had  not  been  put  in  ;  and  it  had  not  been  occupied :  it 
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barn  is  burnt,  be  is  in  point  of  law  iadiotable  for  seUiAg  fire  to  ibe  bani.(fli)  So 
vbere  tbe  prisoners  set  fire  to  a  sanuDer-honse  wbieb  was  ia  a  wood,  aod  aome  of 
tbe  trees  oYerbuug  it,  and  their  brancbes  were  b«uot  bj  tbe  fire^  wbieh  coiUBflied 
tbe  summer-bouse  and  also  burnt  some  of  tbe  trees,  it  was  beld  tbat  the  priaonere 
might  be  convicted  under  tbe  7  &  8  Geo.  4,  e.  30,  s.  17^  of  aetting  fire  to  iiu 
wood.(o) 

And  such  malicious  and  wilful  burning  of  tbe  bovae  of  another  maj  be  by  tbe 
means  of  setting  fire  to  tbe  party's  own  boose ;  and  tbia,  tbougb  ii  ahoald  appear 
that  tbe  primary  intention  of  tbe  party  waa  only  to  bura  bis  ewn  bouse.  K  in  fiul 
other  houses  were  burnt,  being  adjoining,  and  in  aueb  a  aiUiatlon  aa  that  the  fin 
must  in  all  probability  reach  diem,  tbe  intent  being  unlawful  and  malieiooa^andtbe 
consequences  immediately  and  neceflsarily  following  from  tbe  original  act  done,  ihe 
offence  will  be  felony. (^)  Thus  where  tbe  defendant  was  indicted  fiv  a  lakdn 
meaner,  in  burning  a  house  in  bis  own  oocupation,  aueb  bouae  being  alleged  to  be 
contiguous  and  adjoining  to  certain  dwelling-boBses  of  divers  liege  aaliieeta,  &&; 
and  the  facts  of  the  case,  as  opened  by  tbe  counsel  for  the  proeeeatioD,  appeased  to 
be  that  the  defendant  set  fire  to  bis  own  bouse,  in  order  to  definmd  an  insnraace 
office,  and  that  in  consequence  several  bouses  of  other  persons,  adjoiaing  to  his  own, 
were  burnt  down  ;  Buller,  J.,  said  that  if  other  pen^na'  housea  were  in  &ot  baimt, 
although  the  defendant  might  onlj  have  set  fire  to  bis  owa,  yet  under  these  cireun- 
stances  the  prisoner  was  guilty,  if  at  all,  of  felony  (tbe  misdemeanor  being  ofteiged) 
and  could  not  be  convicted  on  this  indictment;  and,  therefore,  he  directed  aa  ao- 
quittal.r^)  And  in  a  case  of  a  similar  kind,  which  occurred  about  tbe  saoM  tioie, 
Grose,  J.,  in  passing  sentence  in  tbe  Court  of  King's  Bench,  said,  tiiat  if  it  had  so 
happened  that  any  of  the  neighboring  bouses  had  been  set  on  fire  in  consequeaee  of 
the  defeudunt's  wilful  and  malicious  act  in  sotting  ^e  to  hie  own  honee  (which  waa 
proved  to  have  been  done  in  order  to  cheat  the  insurance  office),  it  would  dearfy 
have  amounted  to  a  capital  felony.(r) 

*1 0271       ^°  order,  however,  to  constitute  tbe  felonious  oftaoe  of  arson  '^t  ooninon 
^  law,  the  fire  must  burn  tbe  bouse  of  (mother.    Therefore,  it  has  been  holdea 
not  to  be  felony  in  a  party  to  burn  a  bouse  whereof  he  was  in  poesession  under  a 
lease  for  years.(«) 

And  it  has  been  beld,  that  a  wife  who  set  fire  to  her  boabaafd's  house  waa  not 
guilty  of  felony  within  the  7  &  8  Geo.  4,  o.  30,  s.  2.  An  iadiotment  described  tbe 
prisoner  as  the  wife  of  J.  March,  and  oharged  her  with  setting  fire  to  a  oertda 
house  of  the  said  J.  March,  with  intent  to  injure  bim,  against  the  statute.  It 
appeared  that  March  and  his  wife  bad  lived  separate  for  about  two  years ;  and  pre- 
vious to  the  act,  when  she  applied  for  the  candle  with  wbieb  it  was  done,  she  said  it 
was  to  set  her  husbRnd*s  house  on  fire,  because  she  wanted  to  burn  him  to  death. 
Upon  a  case  reserved  upon  tbe  question  whether  it  was  an  offence  within  the  7  &  8 
Geo.  4,  c.  30,  s.  2,  for  a  wife  to  set  fire  to  her  husband's  bouse  for  the  purpose  of 

(n)  Rex  V.  Cooper,  5  0.  Ic  P.  535  (24  S.  G.  L.  R.),  Parke,  J.  Lord  G.  J.  Tindal,  in  bif 
charge  to  the  Bristol  grand  jury,  1832,  5  0.  &  P.  266  (24  E.  0.  L.  R.),  note,  said,  <'Nor 
will  it  be  neceesarj  to  prove  that  the  house,  the  subject  of  the  indictment  in  any  par- 
ticular case,  was  that  which  was  actually  set  on  fire  by  the  prisoner.  It  will  be  sufficient 
to  constitute  the  offence  if  be  ia  shown  to  have  feloniously  set  on  fire  another  house,  fVom 
which  tbe  flames  communicated  to  the  rest.  No  man  oan  shelter  himself  from  punish- 
ment on  the  ground  that  the  mischief  which  ho  committed  was  wider  in  its  consequences 
than  he  originally  intended."  See  Curtis  9.  Tbe  Hundred  of  Godley,  3  B.  &  C.  248.  But 
in  Turner's  case,  1  Lewin  9,  it  is  said  that  Parlce,  J.,  left  it  to  the  jury  whether  the  pri- 
soner intended  by  setting  fire  to  a  stack  of  haulm  to  set  fire  to  a  building  close  adjoining, 
and  that  the  judges  were  of  opinion  this  dh-ectiofn  was  right.  In  R.  k  M.  C.  0.  R.  239, 
this  point  is  not  noticed^  and  it  is  at  variance  with  all  the  other  authorities. 

(o)  Reg.  V.  Price,  9  0.  &  P.  729  (38  E.  C.  L.  R.),  Gurney,  B.  The  summer-house  in  this 
case  was  not  a  building,  tbe  burning  whereof  was  then  a  f^tony. 

{p)  2  Bast  P.  C.  c.  21,  8.  8,  p.  1031.  And  see  the  case  of  Coke  v.  Woodbura,  6  Si.  Tri. 
(by  Hargr.)  222. 

(g)  Isaac's  case,  cor.  BuIIer,  J.,  2  East  P.  C.  c.  21^  s.  8,  p.  1031.  But  see  now  the  U  A 
15  Vict.  c.  100,  s.  12. 

(r)  Probert's  case,  2  Eft?t  P.  C.  c   21,  s.  7,  p   1031. 

(s)  Holmes's  case,  Cro.  Car.  376  ;  W.  Jones  351. 
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doing  him  a  pevsonal  injaiy,  the  conviction  was  held  wrong,  the  learned  judges 
dunJmig  that,  to  congtitate  the  offence,  it  was  essential  that  there  should  he  an  intent 
to  injure  or  defraud  some  third  person,  not  one  identified  with  herself. (0 

And  it  was  decided,  that  a  person  in  possession  of  a  copyhold  dwelling-house 
oooid  not  he  guilty  of  arson  hy  hurning  it,  although  he  had  a  long  time  before  sur- 
rendered it  into  the  hands  of  the  lord  of  the  manor,  to  the  use  of  another  person, 
hiB  heirs,  and  assigns,  for  securing  the  payment  of  money  borrowed :  for  it  was  con- 
sidered that)  while  the  tenant  continued  in  possession,  it  was  his  own  house. (u) 
And  upon  the  same  principle  it  was  dedded,  that  a  tenant  in  possession  under  an 
agreement  for  a  lease  for  three  years,  from  a  person  who  held  under  a  building  lease, 
not  guilty  of  arson  by  burning  the  houBe.(v) 

But  if  a  landlord,  or  reversioner,  sets  fire  to  his  own  house  of  which  another  is  in 
ion,  under  a  lease  iit>m  himself,  or  from  those  whose  estate  he  hath,  it  shall 
be  aooounted  arson  ^  for,  during  the  lease,  the  house  is  the  property  of  the  tenant.(w) 
And  it  was  determined,  that  a  widow  entitled  to  dower,  but  not  having  it  assigned, 
from  a  house,  the  equity  of  redemption  of  which  had  descended  from  her  husband 
to  his  ddest  son,  for  whose  benefit  she  had  let  it  and  received  the  rent,  was  guilty  of 
aiaoiL,  by  burning  it  while  in  the  possession  of  her  tenant.(as) 

It  should  be  observed,  however,  that  a  mere  residence  in  a  house,  without  any 
intarest  therein,  will  not  prevent  it  from  being  considered  as  the  house  of  another. 
As  where  the  prisoner  was  a  poor  man,  maintained  by  a  parish,  and  had,  some  time 
before  the  ^commission  of  the  crime,  been  put  by  the  parish  officers  to  live  p^..  ^no 
in  the  house  which  he  was  charged  with  burning,  and  was  resident  therein  ^ 
with  his  family  at  the  time  of  the  fact  being  committed,  having  the  sole  possession 
and  ooenpation  of  it,  but  without  payment  of  any  rent:  all  the  judges  held  that  it 
could  not  be  considered  as  his  house )  and  that  he  was  properly  convicted  of  the 
aiwni.(y) 

It  will  be  presently  seen  that  the  questions  as  to  the  possession  and  ownership  of 
the  house  in  which  the  arson  is  committed,  are  of  less  importance  under  the  statute 
law;  as  the  24  &  25  Vict.  c.  97,  makes  the  setting  fire  to  a  house,  &c.,  with  intent 
to  ii^ure  or  defraud  amy  person^  a  felony,  whether  such  house,  &c.,  shall  be  in  the 
possession  of  the  person  so  setting  fire  thereto,  or  of  others. 

The  remaining  inquiry  concerning  arson  at  common  law  is  as  to  the  meaning  of 
the  word  Aouse.  And  this,  it  may  be  briefly  observed,  extends  not  only  to  the 
dwelliag-houae,  but  to  all  outhouses,  which  are  pared  thereof,  though  not  adjoining 
thereto,  or  under  the  same  roof  ;(z)  of  which  kind  of  outhouses  mention  has  been 
made  in  a  former  part  of  this  work.(a)  It  appears  that  the  indictment  need  not 
charge  the  burning  to  be  of  a  manmon  house,  but  only  of  a  hou9e.{hy 

(0  I^z  V.  March,  R.  k  M.  C  C.  R.  182.  The  7  &  8  Geo.  4,  c.  30,  a.  2,  contained  the 
words,  "whether  the  same  or  any  of  them  respectively  shall  then  be  in  the  possession  of 
the  offbnder/'  which  are  also  found  in  the  24  k  25  Vict.  c.  97,  s.  3,  and  sec  sec.  59.  See 
Rex  o.  Wallis, /»o«<,  p.  1048. 

iu\  Spalding's  case,  1  Leach  218;  2  East  P.  G.  c.  21,  s.  6,  p.  1025. 

\v)  Breeme's  case,  1  Leach  220 ;  2  East  P.  C.  c.  21,  s.  6,  p.  1026.  And  this  and  several 
of  the  preceding  cases  were  recognised  in  Pedley's  case,  1  Leaeh  242,  where  Lord  Mans- 
field said  that  Holmes's  case  (an^e,  note  («))  was  confirmed  to  be  good  law,  though  he 
yery  much  lamented  that  the  law  was  so  settled  ;  and  the  bias  of  bis  mind  was  in  favor 
of  Mr.  J.  Foster's  opinion  in  Harris's  case,  Post.  115.  In  a  case  which  occurred  shortly 
afterwards,  Lord  Mansfield  said,  that  *^  it  wae  certainly  tme  that  it  could  be  no  felony  in 
the  defendant  to  burn  a  house  of  which  he  was  in  possession  :"  Scofield's  case,  Cald.  397  ; 
2  East  P.  C.  c.  21,  s.  7,  d.  1028. 

{w)  Fost.  115;  4  Black.  Com.  221. 

S)  Harris's  case,  Fost.  113 ;  2  Bast  P.  C.  c.  21,  s.  6,  p.  1023. 
)  Gowen's  case,  2  East  P.  C.  c.  21,  s.  6,  p.  1027  ;  Hickman's  case.  Ibid.  s.  11,  p.  1034. 
(z)  3  Inst.  67 ;  1  Hale  570 ;  1  Hawk.  P.  0.  c.  39,  s.  1 ;  Sum.  86 ;  4  Black.  Com.  221 ;  2 
East  P.  C.  c.  21,  s.  5,  p.  1020.    See  Surman  o.  Darley,  14  M.  k  W.  181. 
(a)  AnU^  pp.  16,  89.  (6)  3  Inst.  67  ;  Sum.  86. 

1  Cbmm.  V.  Posey,  4  Call.  109.  Where  an  infbrmation  charged  the  prisoner  with  burn- 
ing a  dwelling-house ;  and  it  appeared  that  the  building  was  designed  and  built  for  a 
dwelling-house  ;  was  constructed  like  one ;  was  not  painted,  though  designed  to  be ;  and 
some  of  the  glass  in  an  outer  door  had  not  been  put  in  ;  and  it  had  not  been  occupied :  it 
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It  has  been  already  stated  ihat  the  bnniing  a  man-s  own  koiiae  in  a  towo^  or  so 
near  to  other  houses  as  to  create  danger  to  them,  though  not  witbin  the  defiakion 
of  arson y  is  yet  a  great  miademeanor  at  eomtnon  llw^id)  This  doctrine  has  been 
acted  upon  in  several  eases  ;(</)  and^  in  one  of  the  woat  recent^  Qtvae,  J.,  in  pro- 
nouncinfi;  the  sentence  of  the  Court  of  King's  Bench,  eaid  that,  though  by  a  lenient 
construction  of  the  law  of  arson  this  offence  was  hoUen  not  to  be  felony,  yet  it  was 
a  misdemeanor  of  great  magnitade,  and  dasenriiig  «f  the  most  eKemphuy  pnnish- 
ment(6)  / 

By  the  24  k  25  Vict  c.  97, «.  1,  "  whoseever  shall  unlawfully  and  maltcionsly  aet 
fire  to  any  church,  chapel,  meeting- boose,  or  ether  fdacie  of  divine  worship^  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
oottrt,  to  be  kept  in  penal  servitude  for  lifeot  for  any  term  not  ksa  thao  five(ee) 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  withoat 
hard  labor,  and  with  or  without  soHtaiy  eoofinenent,  and,  i£  a  male  under  the  age 
of  sixteen  years,  with  or  withoat  whipping."(/) 

*10291  *^^  ^  "  Whosoever  shaU  nnlawfally  and  maUctonaly  set  fire  to  any 
-I  dwelling-house,  any  person  being  therein,  shall  be  guilty  of  felony,  and  being 
convicted  thereof(^)  shall  be  liable,  at  the  discretion. of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  ksa  than  five(^)  yeaca— <or  to  be  imprisoned 
for  any  term  not  exceeding  two  yeaia,  with  or  wkbhont  hard  labor,  aad  with  or 


(c)  AnU,  p.  1026. 

(d)  Holmes's  case,  Cro.  Gar.  376 ;  Scofield's  case,  Cald..397  ;  2  East  P.  C.  c.  21,  s.  6,  p. 
1023,  and  s.  7,  p.  1028.  It  appears  from  these  cases  that  where  an  indictmeDt  charges  aa 
act  to  have  been  done  with  ^kfetoniout  intent,  and  the  jury  find  a  verdict  of  guilty;  if  the 
charge,  as  laid,  do  not  amount  to  felony,  but  amounts  ia  law  to  a  misdemeanoT,  the  court 
will  pronounce  jndgnient  as  for  that  ofifence. 

(«)  Probert's  case,  2  East  P.  C.  c  21,  «.  7,  p.  1030.  The  sentence  proaouaced  was  two 
years'  imprisonment  in  Newgate,  to  stand  once  dnriag  that  time  in  the  pillory,  and  to  give 
sureties  for  good  behavior  for  seven  years  from  the  expiration  of  the  imprisonment. 

{ee)  27  k  28  Vict.  c.  47. 

(/)  This  clause  is  taken  from  the  7  Will.  4  ft  I  Viol.  c.  89,  9.  3,  «nd^  k  10  Vict.  c.  25, 
B.  9. 

The  words  *<  church,  chapel,  meeting- house,  or  other  plaoe  of  diviae  worship,"  are  taken 
from  the  9  Geo.  4,  c.  55,  s.  10  (I.),  and  thus  the  terms  of  this  clause  are  made  the  same  as 
those  in  sec.  U,  and  in  sec.  50  of  the  Larceny  Act,  as  to  breaking  into  and  stealing  in 
churches,  &c.  The  words  in  the  7  Will.  4  k  I  Vict.  c.  89,  s.  3,  were  ♦'church  or  chapel, 
or  chapel  for  the  religious  worship  of  persons  dfsseating  from  the  United  Ohnrch  of  Gng> 
land  and  Ireland.''  The  7^6  Geo.  4,  o.  8^,  e.  8,  had  these  wordt  also,  with  the  additipn 
of  "duly  registered  or  recorded."     As  to  hard  labor,  ftc,  see  an^a,  p.  1022. 

(ff)  This  section  is  silent  about  the  intent  with  which  the  act  is  done.  In  Reg.  «.  Jeans, 
Gloucester  Spr.  Ass.  1842,  the  prisoner  was  convicted  under  this  section  before  Cresswell, 
J.,  although  there  was  no  evidence  to  show  that  he  knew  that  any  person  was  in  the  bouse 
at  the  time  when  he  set  fire  to  it.    MSS.     0.  S.  G. 

(ffff)  27  &  28  Vict.  c.  47. 

was  held,  that  this  was  not  a  dwelling-house,  in  sueb  a  sense,  that  the  burning  of  it  would 
constitute  the  crime  of  arson.  But  the  law  is  otherwise,  with  regajrd  to  a  dwelling-house, 
once  inhabited  as  such,  and  from  which  the  occupant  is  temporarily  absent.  In  this  case 
in  was  the  duty  of  the  court,  on  the  trial,  to  instruct  the  jury  as  to  the  law,  and  leave  it 
to  them  to  say  whether  the  building  was  a  dwelUng-honse  within  the  meaning  of  the  law 
thus  explained :  State  v.  M'Gowan,  20  Conn.  245.  The  defendants  having  offered  a  re- 
ward for  the  detection  and  conviction  of  any  person  who  might  be  guilty  of  feloniously 
setting  fire  to  any  building  in  the  city  of  Boston  ;  and  the  plaintiff's  claiming  the  reward 
on  the  ground  of  the  detection  and  conviction  of  a  person  for  wilfully  and  maliciously 
setting  fire  to  and  burning  in  the  day  time,  a  building  formerly  ueed  and  occupied  as  a 
carpenter  shop,  but  then  in  the  process  of  being  altered,  adopted  aad  designed  to  be  con- 
verted and  made  into  a  dwelling-bouse,  and  not  yet  finished^  it  was  held  that  the  court 
could  not  infer  from  this  description  that  the  burning  was  felonious :  Mead  v.  Boston,  3 
Gush.  404.  And  see  Comm.  v,  Barney,  10  Gush.  467;  Hooker  v.  Gomm.,  13  Gratt.  763. 
Saw  mill  is  not  a  building:  State  v.  Livermore,  44  N.  H.  386.  In  arson,  the  ownership 
of  the  house  burned  must  be  alleged  and  proved  as  laid  ;  Martha  v.  State,  26  Ala.  72.  In 
an  indictment  for  arson,  it  is  proper  to  describe  a  building  as  '^a  dwelllag-house"  which 
has  been  usually  occupied  by  persons  to  lodge  in  at  night :  People  v.  Qrcutt,  1  Parker  C. 
R.  252. 


CHAP.  xLiv.]  BY  Statute.  1029 

witkoat  BoUtarj  oonfinemeut,  and  if  a  male  under  tfae  age  of  oixteen  years,  with  or 

without  whippiDg/^A) 

Sec,  3.  ^^  Whosoever  shall  unlawiully  atid  malioiottsly  set  fire  to  any  house,  stable, 
eoaeh-house,  outhoufle,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  bam, 
store-house,  granary,  hovel,  shed,  or  fbld,  or  to  any  farm^building,  or  to  any  building 
or  erection  used  in  farming  land,  or  in  carrying  on  any  trade  or  Uianu&cture  of  any 
branch  thereof,  whether  the  Same  shall  then  be  in  the  possession  of  the  offender  or  in 
the  possession  of  any  other  person,  with  intent  thereby  to  injure  or  defraud  any  person, 
shall  be  guilty  of  £aiony,  and  being  convieted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  fbr  Hfe  or  for  any  term  not  less  than 
five(A^)  years — or  to  be  impnsooed  for  any  term  not  exceeding  two  years,  with  or 
without  bard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping."  (0 

See.  4.  *'  Whosoever  shall  unlawlully  and  maliciously  set  fire  to  any  station,  engine- 
house,  warehouse,  or  other  building  belonging  or  appertaining  to  any  railway,  port, 
dock,  or  httthoT,  or  to  anif  canal  or  other  navigation,  shall  be  guUty  of  felony,  and 
being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  oourt,  to  be  kept  in 
penal  servitude  for  life  or  for  a»y  term  not  less  than  five(Arik)  yeaiB«--or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping/'O) 

Sec.  5.  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  building  other 
than  such  as  are  in  this  Act  before  mentioned,  belonging  to  the  Queen,  or  to  any 
county,  riding,  division,  city,  borough,  poor  law  union,  parish,  or  place,  or  belonging 
to  any  university  or  college,  or  hall  of  any  university^  or  to  any  inn  of  court  or 
devotea  or  dedicated  to  public  use  or  ornament,  or  erected  or  maintained  by  public 
subscription  or  contribution,  shall  be  guilty  of  felony,  and  being  oonvicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  five(  hk)  years— or  to  be  imprisoned  for  any  term  not 
exceedinc^  two  years,  with  or  without  hard  labor,  and,  if  *a  male  under  t£e  p^«  /vq/v 
age  of  sixteen  years,  with  or  without  whipping.'X^) 

Sec.  6.  "  Whosoever  shall  unlawiuUy  and  maliciously  set  fire  to  any  building 
other  than  such  as  are  in  this  Act  before  mentioned  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court  to  bo  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  five(A;Z;) 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 

ping-"(0 

Sec.  7.  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  matter  or 


i1 


\h)  This  clause  is  taken  from  the  7  Will.  4  k  1  Vict.  c.  89,  s.  2, 
his  offence  was  previoasly  capital.     As  to  hard  labor,  &c.,  see  anU^  p.  1032. 

(i)  This  clause  is  framed  from  the  7  Will.  4  &  1  Vict.  c.  89,  s.  3  j  7  &  8  Vict.  c.  62,  s.  1 ; 
and  9  &  10  Vict.  c.  25,  s,  9.     As  to  hard  labor,  Ac,  see  ante^  p.  1022. 

(y)  This  clause  is  taken  from  the  14  &  15  Vict.  c.  19,  s.  8,  and  extended  to  buildings 
belonging  to  ports  and  harbors.    As  to  bard  labor,  Ac,  see  ante^  p.  1022. 

(k)  This  clause  is  new,  and  an  extremelj  great  amendment  of  the  law.  Before  this  Act 
passed  there  was  no  statute  applicable  to  the  burning  of  any  public  building,  however 
important,  unless  it  could  be  held -to  fall  within  the  term  <' house.''  See  Donnavan's  case, 
1  Leach  69.  It  woald  be  easy  to  point  ont  such  buildings,  the  burning  of  which  would 
hare  been  looked  upon  as  a  national  calamity.  This  section,  therefore,  has  been  intro- 
duced in  order  to  protect  all  such  buildings,  as  well  as  all  the  others  specified  in  it.  As 
to  hard  labor,  &c.,  see  ante^  p.  1022. 

Ikk)  27  k  28  Vict.  c.  47. 

\l)  This  clause  is  new.  It  will  include  every  building  not  falling  within  any  of  the 
previous  sections  of  the  Act.  It  will  include  ornamental  buildings  in  parks  and  pleasure- 
grounds,  hothouses,  pineries,  and  all  those  buildings  which,  not  being  within  the  curtilage 
of  a  dwelling-house,  and  not  falling  within  any  term  previously  mentioned,  were  unpro- 
tected before  this  Act  passed. 

The  term  "building"  is  no  doubt  very  indefinite,  but  it  was  used  in  the  9  &  10  Vict.  c. 
25,  8.  2 ;  see  sec.  9,  pott^  p.  1031 ;  and  it  was  thought  much  better  to  adopt  this  term,  and 
leave  it  to  be  interpreted  as  each  case  might  arise,  than  to  attempt  to  define  it ;  as  any 
such  attempt  would  probably  have  failed  in  producing  any  expression  more  certain  than 
the  term  "building''  itself.    As  to  hard  labor,  &c.,  see  ante^  p.  1022. 
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thing,  being  in,  against,  «r  under  any  b«ildtiig^  under  Mtch  eiratnutcmee^  tkiU  if  the 
building  were  thereby  aet  fire  to  ike  offence  tixmld  amount  to  /eiony^  shall  be  guilty 
of  felony,  and  being  oonTioted  tkeieof  shall  be  liable,  at  the  diaore^a  of  the  oofut, 
to  be  kept  in  penal  seryitiide  £>r  any  term  not  ozoeediag  foarleen  and  not  lesa  than 
five(mm)  years— -or  to  be  imprieoaed  for  any  term  not  ezoeeding  two  ye«rs«  with  or 
without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  yeara,  with  or  vithont 
whipping."  (m) 

*10^11  *^^^'  3*  ^'  Whosoever  shall  unlawfully  and  malioiooaly  by  any  overt  act 
-I  attempt  to  set  fire  to  any  building  or  amy  maUer  or  thing  in  the  ietet  pre- 
ceding section  mentioned,  under  euch  circumstaneee  thai  tf  the  eame  were  thereby  tet 
fire  to  the  offender  would  be  guilty  of  felony  y  shill  be  guilty  of  felony,  and  being  oon- 
victed  thereof  shall  be  liable,  at  the  discretion  of  the  eouit,  to  be  kept  in  penal 
servitude  for  any  term  not  exoeeding  fourteen  years  and  not  leas  than  five(fl»tm) 
years, — or  to  be  imprisoned  lor  aay  term  not  exceeding  two  years,  with  or  wkhout 
hard  labor,  and  with  or  without  aolitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping.''^') 

Sec.  9.  *'  Whosoever  shall  unlawfully  and  maUeiously,  by  the  explosion  of  gun- 
powder or  other  expk)aive  substanoe,  deetroy,  throw  down,  or  damage  th^  whole  or  any 
art  of  any  dwelling-house,  any  person  being  therein,  or  of  any  building  whereby  the 
ife  of  any  person  Euball  be  endangered,  shall  be  guilty  of  lelony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  oourt,  to  be  kept  iu  penal  aenritode 
for  life,  or  for  any  term  not  less  than  five(mm)  years, — or  to  be  impriaoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping."  (o) 

Sec.  .10.  ^*  Whosoever  shall  unkwfblly  and  maliciotsly  place  or  throw  in,  into, 
upon,  ua^deir^  against,  or  near  any  building  any  gunpowder  or  other  explosive  tmb- 

(m)  This  clause  is  framed  from  the  7  A  8  Vict.  c.  62,  s.  2,  and  14  lb  15  Vict.  c.  19,  s.  8, 
but  extended  to  everj  kind  of  building  previously  mentioned  in  this  Act.    » 

The  terms  <^  under  such  oirenmstances  that  if  the  building  were  thereby  set  fire  to  the 
oifence  would  amount  to  felony,"  were  advisedly  sabstitated  instead  of  the  terms  used  in 
the  7  &  8  Vict.  c.  62,  s.  2 ;  9  ft  10  Vict.  c.  25,  s.  T;  and  14  &  15  Vict.  c.  19,  a.  8,  in  conse- 
quence of  the  case  of  Reg.  v.  Lyon,  Bell  C.  C.  38,/»o«/,  p.  1044.  Some  of  the  enactments 
as  to  setting  fire  to  buildings,  ships,  &c.,  make  an  intent  to  injure  or  defraud  necessary, 
but  others  do  not;  and  the  terms  in  question  were  adopted  in  ord«r  to  Include  both  cate- 
gories ;  so  that  if  goods  are  set  fire  to  in  a  building  where  an  intent  to  i^jnre  or  defhiud 
is  necessary  to  constitute  the  offence  of  setting  fire  to  such  building  (as  in  the  casea  in- 
cluded in  sec.  3),  the  case  will  fall  within  this  clause;  as  well  as  where  no  intent  is 
necessary  to  constitute  the  offence  of  setting  fire  to  the  building  in  which  the  goods  are 
set  fire  to  (as  in  the  cases  included  in  ss.  4,  5,  6).  The  Committee  of  the  Lords  were 
satisfied  that  the  new  terms  would  include  every  cafe  that  eould  arise. 

In  an  indictment  under  this  clause,  where  no  intent  ia  necessary  to  oonstitnte  the  ofiirace 
of  aetting  fire  to  the  bnilding  in  which  the  goods  are  set  fire  to,  it  will  be  sufficient  to 
allege  the  setting  fire  to  the  goods  in  that  building  ;  but  where  an  intent  to  injure  or  de- 
fraud is  necessary  to  constitute  the  offence  of  setting  fire  to  the  building,  It  would  seem 
necessary  to  allege  in  addition  an  intent  to  injure  or  dtfraad,  as  the  case  may  be  ?  and  the 
evidence  in  the  former  case  will  suffice  if  it  prove  the  setting  fire  to  the  good*  in  the 
building ;  but  in  the  latter  case  it  must  also  be  suficient  to  prove  the  intent  alleged  in 
the  indictment. 

As  to  hard  labor,  Ac,  see  enit^  p.  1022. 

See  the  note  to  the  next  subsequent  section. 

(wm)  27  k  28  Vict.  c.  47. 

(n)  This  clause  is  taken  ftrom  the  9  &  10  Vict.  c.  35,  i.  7, 

The  words  *'  or  any  other  matter  or  thing  in  the  last  praeediog  seetten  menttoned,*  were 
introduced  by  the  Committee  of  the  Lords  in  order  to  refer  to  tKe  words  '*  any  hay,  straw, 
wood,  or  other  vegetable  produce,  coal,  turf,  or  other  matter  or  thing/'  which  were  then 
in  the  preceding  section  ;  but  the  Select  Committee  of  the  Commons  struck  out  all  (hose 
words  except  "matter  or  thing."  The  words  of  reference  in  this  clause  must,  therefore, 
now  be  read,  *<  any  matter  or  thing  in»  agalAfit,  or  under  any  butUHi^r" 

As  to  the  words  '^  under  such  circumstances,"  &c  ,  see  the  last  note.  As  to  hard  labor, 
&c.,  see  antty  p.  1022. 

(o)  This  clause  embodies  the  9  &  10  Vict.  C.  25,  ss.  I|  2*  Under  sec.  2  of  that  Act, 
where  life  was  endangered,  the  offence  was  capital.  As  to  hard  labor,  4c.,  see  enit,  p. 
1022.  See  the  24  k  25  Vict  c.  100,  s.  12,  anit^  vol.  1,  p.  973,  «nd  other  elansss,  lb.  p. 
1016. 
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Stance,  with  intent  to  destroy  or  damage  any  bailding,  or  any  engme^  machinery, 
working  tools,  fixtores,  goods,  or  chattels,  shall,  whether  or  not  any  explosion  take 
place,  and  whether  or  not  any  damage  be  caused,  be  guiHy  of  felony,  and  bmng 
convicted  thereof  shall  be'lkble,  at  the  discretion  of  the  eonrt,  to  be  kept  in  penal 
serritude  for  any  term  not  «xceediiig  fourteen  and  not  less  than  fiTe(?mn)  years-^ 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  withoul^  whippitig."(|>) 

The  prisoners  were  indicted  tor  eetting  fire  to  certain  poet  letters  in  a  dwelling- 
house,  divers  persons  thet  behug  in  the  aaid  house,  against  the  24  &  25  Vict.  c.  97, 
8.  7 ;  there  were  other  counts  framed  on  the  8th  section  of  the  Act.  One  prisoner 
was  sixteen  years  of  age,  the  other  eighteen,  and  they  w^re  seen  opposite  a  post- 
ofiice,  the  letter-box  of  which  is  upon  the  floor  under  the  shop-window  ledge,  and 
letters  are  dropped  in  iVom  a  slit  outside.  Both  went  close  to  the  box,  and  the 
younger  was  about  to  drop  in  the  remains  of  a  paper  he  had  lighted  irom  his  pipe, 
when  the  elder  said,  '^  What  the  devil  is  the  use  of  that?  It  is  not  half  big  enough/^ 
He  then  lighted  a  larger  piece,  and  dropped  both  pieces  through  into  the  box.  Both 
ran  away.  The  pieces  oif  paper  partly  burnt  twenty-nine  letters.  Williams,  J., 
^'  How  can  yon  support  this  indictment  ?  From  evidence  it  appears  that  this  act 
on  the  part  of  the  prisoners  was  what  is  vulgarly  called  a  lark,  and  that  there  was 
DO  intention  to  set  fire  to  the  house.'*  ....*<  No  doubt,  if  they  intended  the 
fire  to  do  its  worst  they  would  be  guilty ;  but  if  th^y  only  set  fire  to  the  letters,  and 
it  was  contrary  to  their  intention  to  bum  the  house,  even  if  the  house  had  been 
burned,  they  would  not  have  been  guilty.     I  shall  so   leave  the  case  to  the 

jury."(i^) 

'ihe  12  Greo.  3,  o.  24,  s.  1,  enacts,  'Uhat  if  any  person  or  persons  shall  either 

within  this  realm,  or  in  any  of  the  islands,  countries,  forts,  or  places  thereunto  be- 
longing, wilfully  and  maliciously  set  on  fire,  or  burn,  or  otherwise  destroy,  or  cause 
t<>  be  set  on  fire^  or  burnt,  or  otherwise  destroyed,  or  aid,  procure,  abet,  or  assist  in 
the  setting  on  fire,  or  burning  or  otherwise  destroying  of  any  of  his  Majesty's  ships 
or  vessels  of  war,  whether  the  said  ships  or  vessels  of  war  be  oh  float,  or  building,  or 
begun  to  be  *built,  in  any  of  his  Majesty's  dock-yards,  or  building  or  repair-  r4ci  aqo 
ing  by  contract  in  any  private  yards,  for  the  use  of  his  Majesty,  or  any  ^ 
of  bis  Majesty's  araenaJs*  magasines,  dock-yards,  rope^yarda,  victoalUng  offices,  or  any 
of  the  buildings  erected  therein,  or  belonging  thereto ;  or  any  timber  or  materials 
there  pbced  tor  building,  repaning,  or  fitting  out  of  ships  or  vessels ;  or  any  of  his 
Majesty's  military,  navsl,  or  victualling  stores,  or  other  ammunition  of  war,  or  any 
place  or  places  where  any  such  military,  naval,  or  victualling  stores,  or  other  ammu-" 
nition  of  war,  is,  are,  or  tiball  be  kept,  placed^  or  deposited ;  that  then  the  person  or 
persons  guilty  of  any  such  offBoce,^'  being  convicted,  shall  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy,  (g*)  By  the  second  secdon  of  this  Act,  any  person 
who  shall  commit  any  of  the  offences  before  mentioned  out  of  the  realm,  may  be  in-^ 
dieted  and  t^ried  either  in  any  oounty  within  the  realm,  or  in.  such  island  or  plaoa 
where  such  ofience  shall  have  been  actually  committed,  aa  his  Migesty,  his  heirs, 
&c.,  may  deem  most  expedient  for  bringing  such  ofiemder  to  justice. 

The  Government  of  the  Navy  Act,  24  &  25  Vict.  c.  115,  by  the  articles  of  war 
therein.  Art.  30,  enacts,  that ''  every  person  subject  to  this  Act  who  diall  unlaw- 
fully set  fire  to  any  dockyard,  victualling  yard,  or  steam  factory  yard,  arsenal,  maga- 
zine, building,  stores,  or  to  any  ship,  vessel,  hoy,  barge,  boat,  or  other  crail,  or  furni- 
ture thereunto  belonging,  not  being  the  property  of  an  enemy,  pirate,  or  rebel,  shall 
suffer  death  or  such  other  punishment  as  is  hereinafter  mentioned." (gg) 

The  39  Geo.  3,  c.  69,  a.  1U4,  a  public  local  Act,  for  rendering  more  commodious 

(p)  This  clause  Is  taken  from  the  8  A  10  Vict.  c.  25,  s.  e.  As  to  hard  labor,  &e.,  see 
ant€^  p.  1022. 

(pp)  Reg.  0.  Batstone,  10  Cox  C.  G.  20. 

\q)  This  offence  is  still  capital,  T  ik  8  G«o.  4,  c.  28,  ss.  6  ft  7.  As  there  is  no  express 
provision  for  the  punishment  of  accessories  after  the  fact,  they  are  punishable  under  the 
24  ft  25  Vict.  0.  94y  8.  4,  dn^  toK  1,  p.  69. 

(jqq)  See  Arts.  45,  46,  48,  as  to  the  other  punishments  which  may  be  awardecL 
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and  for  better  regolaline  the  port  of  London,  enacts;  ^*  that  if  aoy  person  or  peraoos 
irhotosoever  shall  wilfwly  and  malicionsly  set  on  ire  any  of  the  workn  to  be  made 
by  virtue  cf  tkia  Act,  or  any  skip  or  other  Vearnl  fying  or  being  in  the  said  oanal,  or 
in  any  of  the  docks,  basins,  onts,  or  other  ^orks  to  be  vade  by  virtue  of  this  Aet, 
every  person  so  offending,  in  any  of  the  said  tsnas,  shafl  be  adjMged  gniky  of  felony, 
witiftout  benefit  of  elei^.'' 

By  the  24  &  25  Vict.  o.  97,  s.  58,  Uie  punkhments  inposed  by  that  Aet  will 
equally  apply  whether  the  offenoe  be  oomoiitted  frotn  malfee  eonoeived  against  the 
owner  of  the  property  or  otherwi8e.(r) 

The  present  Naval  Discipline  Act,  27  ft  28  Viet  &  119,  s.  30,  Is  in  terms  the 
same  as  the  24  k  25  Viot.  c.  115,  s.  30. 

It  nuy  be  useful  in  mention  some  of  the  eases  whidi  oeomred  upon  the  statutes 
DOW  repealed. 

It  appears  to  have  been  considered  that  the  9  Geo.  1,  c.  22,  did  not  alter  the  na- 
ture of  the  crime,  or  create  any  new  ofienoe,  but  only  excluded  the  principal  more 
clearly  from  his  olergy.(«)  The  words  ^'set  fire  to''  in  that  statute  did  not,  there- 
fore, appear  to  admit  of  a  larger  oonstmction  tham  prevails  by  the  rule  of  the  com- 
mon law  ;(<)  by  which,  as  we  have  seen,  the  putting  fire  Into  or  towards  a  honse, 
however  maliciously,  does  not  amount  to  arson,  if  either  by  accident  or  timdy  pre* 
vention  no  part  of  it  be  burned. (u) 

*10^^1  *^  ^'^  where  the  prisoner  wss  indicted  on  tJiat  statute  for  setting  fire 
-J  to  an  outhouse,  commonly  called  a  paper-aofill,  and  it  appeared  that  she  had 
set  fire  to  a  large  quantity  of  paper,  which  was  drying  in  a  loft  annexed  and  belong- 
ing to  the  mill,  but  no  part  of  the  mill  itself  was  consumed,  the  judges  thought  the 
case  not  within  the  statute  on  that  ground.(v)  The  setting  fire  to  a  parrel  of  un- 
direshed  wheat  was  holden  not  to  be  felony  within  that  statute ;  and  where  the 
offence  was  not  so  described  in  a  warrant  of  commitment,  the  Couit  of  King's 
Bench  bailed  the  defendant. (w) 

A  common  gaol  was  holden  to  be  a  house  within  the  9  Geo*  1,  c.  22*  One  count 
charged  the  prisoner  with  setting  fire  to  the  house  of  the  corporation  of  Liverpool ; 
another  with  setting  fire  to  the  house  of  one  Richard  Rigby ;  and  a  third  with  Bet- 
ting fire  to  the  house  of  one  Hannah  Kerby.  The  place  where  the  offence  was 
committed  was  a  gaol  belonging  to  the  corporation  of  Liverpool^  whioh  was  used  as 
the  place  of  con&iement  both  for  orinioals  and  debtxMrs  $  the  prisoner,  being  con- 
fined there  for  debt,  voluntarily  aet  fire  to  his  box,  which  was  a  little  apartment  in 
the  prison ;  and  the  whole  gaol  would,  in  oonsequenee,  have  been  probably  burnt  to 
the  ground  but  for  timely  assietanoe.  The  ft.  Higby  mentioned  in  the  indictment 
was  the  keeper  of  the  gaol ;  and  it  appeared  that  his  dwelling-house  adjoined  to  the 
gaol,  and  was  inhabited  by  himself  and  by  Hannah  Keiby,  who  was  his  mother-in- 
law,  and  who  lived  there  by  his  permission,  and  kept  it  as  a  public  house.  A  wall 
separated  the  prison  from  the  house ;  bnt  the  entrance  into  the  prison  was  from  the 
dwelllDg-honse,  by  a  door  through  the  wall.  This  door  was  looked  every  night,  and 
nobody  inhabited  the  prison  itself  but  the  prisoners,  some  of  whom  were  occasionally 
supplied  with  beds  in  the  dweUing»house.  The  prisoner  having  been  convicted,  the 
case  was  submitted  to  the  conaideratton  of  the  judges,  who  were  of  opiniom  that  it 
was  fully  within  the  Act ;  the  dwelUng*house  being  to  be  considered  as  a  part  c€  the 
prison,  and  the  whole  prison  being  the  house  of  the  corporation. (so) 

The  prisoner  was  indicted  tor  setting  fire  to  the  gaol  of  the  libeity  of  Havering- 

(r)  Ante,  p.  1018, 

(t)  Breeme's  case,  I  Leach  220 ;  2  Bast  P.  0.  c.  ^1,  s.  er,  p.  1026. 

(t)  2  East  P.  G.  c.  21,  s.  4,  p.  lOtO.  (il)  Ant&,  p.  1024. 

(i;)  Taylor's  case,  1  Leach  49  ;  2  East  P.  0.  c.  21,  a.  4,  p.  1020.  See  sec.  7  of  the  new 
Act,  ante,  p.  lOBO. 

(v)  Jadd's  case,  2  T.  R.  255. 

(z)  DoDnavan's  oate,  2  Black.  Rep.  682;  1  Leach  69;  2  East  P.  0.  €.  21,  s.  5,  p.  1020. 
See  a  precedent  of  an  Indictmeat  at  comtnoo  law  for  setting  fire  to  a  place  of  coafioement 
in  a  borough,  2  Stark.  Grim.  Plead.  444. 

■    ■  I        .»  11     I     I  11 II  ■     « »  »ll.  III.  ■.«..■'.  I..!.!!.. ■  I 

^  SteTens  «.  Gomm.,  4  Leigh.  683 ;  Comm.  t.  Podej,  4  Call.  109.  Setting  fire  to  a  prison 
by  a  prisoner,  merely  to  effect  his  own  escape,  is  not  arson :  People  v.  Cotteral,  18  Johns. 
115. 
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atte-Bower.  The  gaol  w«0  used  tt  presont  only  as  a  look^iq)  hoQae^  and  persons  are 
never  detained  more  than  a  nigki  or  tiro.  The  keeper  of  tlie  gaol  in  appointed  and 
paid  by  Che  juatieee  of  (ihe  peace,  but  he  does  not  reside  at  the  gaol,  nor  is  there 
any  keeper's  resldenee  attach<kl  to  it;  bvl  he  has  the  custody  of  Uie  keys  and  the 
charge  of  the  prisoners.  Thecoiirt-hoiiae,  where  the  liberty  sessions  are  held,  is 
under  the  same  roof,  bat  not  otherwise  connected  with  the  gaol,  which  is  repaired 
by  a  rate  on  the  inhabitaotSy-of  Whcm  the- gaoler  was  one.  Parke,  B.,  had  no  doubt 
Uiat  at  commoa  law  the  word  '^  house,''  with  reference  to  this  offence,  would  mean  a 
dwelling-house ;  and  he  doubted  whether  this  gaol  was  a  house  at  all.(y) 

*0n  the  trial  of  an  action  against;^  hundred,  under  the  9  Oeo.  1,  c.  22,  rjici  aq4 
8.  7,  to  recover  satisfaction  for  the  malicious  burning  of  a  house,  out*  ^ 
house,  or  barn,  it  af^peared  that  the  building  which  had  been  burnt  was  in  an  unfin- 
ished state ;  it  contained  five  rooms,  viz.,  a  kitchen  and  parlor,  two  rooms  on  the  first 
floor,  and  one  rooHi  ot^er  that  floor ;  it  had  a  stone  stair^case,  and  all  the  windows 
were  fixed  in  and  one  was  glased  j  the  owner  had  deposited  straw  and  agricultural 
imj^ementfl  in  the  building.  It  was  objected,  1st,  that  this  building  was  not  a 
house ;  that  a  house  intended  for  a  dwelling-house,  but  not  completed,  and  which 
had  never  been  inhabited,  was  not  a  house  within  the  meaning  of  the  statute.  2d]y, 
that  it  was  not  ao  outhouse,  because  it  was  not  parcel  of  a  dwdling-honse.  3dly, 
that  it  was  not  a  bam  in  the  ordinary  acceptation  of  the  term.  It  was  not  intended 
to  be  used  as  a  barn,  nor  was  it  constructed  for  that  purpose.  On  the  other  hand 
it  was  admitted  that  it  was  not  a  house  or  outhouse  within  the  meaning  of  the 
statute,  for  it  must  undoubtedly  be  a  house  or  outhouse,  in  respect  of  which  burglary 
might  be  committed :  but  it  was  contended  that  the  use  of  the  building  for  the  pur- 
pose of  depositing  in  it  hay  and  irttaw,  which  is  the  purpose  for  which  a  bam  isuiBed, 
made  this  a  barn.  Bayley;  J.^  in  delivering  the  judgment  of  the  court,  after  time 
taken  to  consider,  said,  '*  the  question  is  whether  the  building  which  was  set  fire  to 
comes  within  the  description  of  a  house,  outhouse^  or  bam.  It  appeared  to  have 
been  built  for  the  purpose  of  being  used  as  a  dwelling-house,  but  it  was  in  an  unfin- 
ished state,  and  never  was  inhabited.  It  was  conceded  in  argument,  that  it  was  not 
a  house  within  the  meaning  od'  the  9  G«o.  1,  a.  22.  It  has  been  decided  that  that 
statute  does  not  alter  the  nature  of  the  orime,  or  make  any  new  offence,  but  merely 
ezeludes  the  principal  from  clergy  more  deariy  than  he  was  before.  There  cannot 
be  any  doubt  that  the  building,  in  this  case,  was  not  a  house,  in  respect  of  which 
burglary  or  afSon  could  be  committed.  It  was  a  house  intended  for  residence,  but 
it  was  not  inhabited.  It  was  not,  therefore,  a  dweUing-houee,  though  it  was  in- 
tended to  be  one*  It  waa  not  an  outhouse,  because  it  was  not  parcel  of  a  dwelling- 
house.  But  it  waa  contended  that  it  was  a  bam,  because  it  had  been  used  for  those 
purposes  for  whi«h  a  bam  is  used.  The  building  had  three  storiea,  chimneys,  a 
staircase,  and  windows.  The  plaintiff  had  deposited  in  it  a  quantity  of  st-raw  and 
agricultural  implement&  On  oonsideration,  we  are  of  opinion  that  this  building 
was  not  a  barn  within  the  meaning  of  that  word  as  it  is  used  in  this  statute.  It 
was  a  house  applied  to  those  purposes  to  which  a  barn  might  be  applied.  The  9  Geo. 
1,  c.  22,  though  remedial  in  some  respects,  is  in  others  capitally  penal*  The  hun- 
dred are  liable  to  make  satisfaction  to  the  party  injured  by  the  burning  of  a  house, 
outhouse,  or  barn,  provided  a  capital  offence  be  committed  against  that  statute  by 
such  burning.  The  statute,  therefore,  with  reference  to  a  case  like  the  present, 
must  be  construed  strictly;  and,  so  constraing  '^'it,  we  are  of  opinion  that  r«inoe 
the  building  consumed  by  fire  in  this  case  was  not  a  house,  outhouse,  or  ^ 
barn  within  the  meaning  of  this  Act  of  Parliament^  and  in  this  opinion  Lord  Ten- 
ierden,  with  whom  we  have  conferred  upon  this  case,  ooncurs.(i;) 

(y  j  Reg.  V,  Connor,  2  Cvx  C.  C.  65.  One  count  laid  the  house  as  the  house  of  ihe  gaoler 
and  the  intent  to  injure  him  ;  another  as  the  house  of  the  inhabitants  of  the  liberty  and 
the  intent  to  injure  them  {  another  as  the  house  of  "T.  Masblter  and  others,''  justices  of 
the  peace ;.  and  Parke,  B.,  doubted  whether  any  count  met  the  case,  as  be  thought  the 
real  intent  must  be  taken  to  have  been  to  injure  the  inhabitants,  and  that  the  house  was 
ID  the  possession  of  the  gaoler.  Sed  gumre  whether  the  gaoler  was  not  merely  the  servant 
either  ot  the  justices  or  the  iahabitaats.  The  prisoner  waa  acqaitfted^  or  the  case  would 
bare  been  reserved. 

(2)  Elsmore  v.  The  Hundred  of  St.  Briavels,  8  B.  &  C.  461  (15  E.  C.  L.  R.).     See  also 
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A  count  charged  tke  prisoDer  with  setting  ire  to  the  dweHing-b^use  of  Wateon 
aad  Turnbull.  The  houee  was  one  of  a  n amber  which  the  prisoner  had  mortgaged 
to  Watfion  and  TurnbuU,  and  shortly  before  the  fire  a  party  had  taken  possesmoD  of 
them  on  behalf  of  the  mortgagees,  and  they  had  previoudy  reeeired  the  rents  of 
some  of  them ;  but  the  house  in  qaestioa  was  aniBhablted,  and  secured  by  a  pad- 
lock. Maule,  J. :  ^  I  think  this  is  not  the  dweUiog-house  of  these  mortgagees,  so  as 
to  enable  burglary  to  be  committed ;  but  it  is  said  that  the  allegatioo  is  not  to  be 
understood  as  meaning  the  dwelling  house  in  which  these  persons  dwdt,  b«t  as 
meaning  that  it  is  a  dwelling-house,  and  that  it  bdonge  to  them.  B«t  suppose  a 
man  lives  in  No.  1,  and  is  seised  in  lee  of  Nos.  2,  S,  4,  &e.,  oonld  2,  3,  4,  &e.,  be 
properly  described  as  the  dwelling-houses  of  the  landlord  ?  It  oomes  entirdy  to  the 
question  whether  the  tenn  dwelling-hoase  means  the  hooBe  in  which  a  person  dwells, 
or  only  imports  a  relation  auhsisUng  between  the  person  and  the  thing.  My  opinion 
is,  that  when  you  state  it  to  be  the  dwelling-house  of  A.  and  6.,  that  is  a  place  in 
which  they  are  in  some  sense  dwelling.  A  house,  as  soon  as  built  and  fitted  fer 
residence,  does  not  become  a  dwelHng-house  till  some  person  dwells  in  it.  Here  ihe 
evidence  is  that  no  person  has  dwelt  in  it,  and  there  is  therefore  no  evidence  to  sup- 
port the  count." (<z) 

One  count  charged  the  prisoner  with  setting  fire  to  the  dweUing-hduae  of  J. 
Whithorne;  another  the  house  of  J.  Whithome;  and  a  third  the  dwdling-house 
of  J.  Ball.  Ball  had  resided  in  a  cottage  to  the  10th  of  June  as  tenant  to  Whit- 
home, at  a  rent  paid  quarterly.  In  order  that  some  necessary  repairs  might  be  done 
to  the  cottage  by  the  landlord.  Ball  leh  the  cottage  on  die  10th  of  June,  and  re- 
moved his  furniture*  and  had  not  returned  at  the  time  of  the  trial,  the  repairs  not 
having  been  completed.  Whithome  stated  that  he  held  Ball  responsible  for  the  rent 
during  this  period.  It  was  objected  that  the  two  first  counts  were  not  proved,  as 
the  house  was  let  to  Ball ;  and  so  Crompton,  J.,  held.  It  was  then  objected  that 
the  cottage  was  not  the  dwelling-house  of  Ball  at  the  time  of  the  fire,  as  he  was 
neither  residing  in,  nor  in  possession  of,  it ;  and  tiiat  ^  house"  in  the  statute  meant 
a  dwelling-house.  Crompton,  J.,  was  of  opinion  that  a  house  in  the  statute  meant 
a  dwelling-house ;  but  in  this  case  he  thought  the  evidence  proved  it  to  be  the 
dwelling-house  of  Ball,  and  therefore  the  third  count  was  supported. (&) 
*10^ri  ^poii  <^Q  indictment  for  setting  fire  to  a  house  it  appeared  thaf^^e 
^  prosecutor,  thirteen  years  ago,  caused  a  small  building  to  be  erected  at  his 
lime  works  for  his  workpeople  at  the  kiln  to  eat  their  meals  in  and  dry  their  do^hes. 
This  building  was  seven  feet  high,  and  had  four  walls  of  stone  without  mortar,  the 
roof  consisting  of  broom,  turf,  and  straw,  and  being  supported  by  two  pieces  of 
timber :  the  door  had  neither  look  nor  bolt,  and  there  was  no  window  in  the  build- 
ing :  which  had  not  been  erected  as  a  habitation,  and  none  of  the  prosecutor^s  men 
had  ever  slept  there.  One  Williams  had  been  deeping  in  the  building  without  the 
prosecutor's  consent,  but  he  was  aware  of  his  having  done  so  for  three  weeks  pre- 
vious to  the  fire,  he  working  on  the  roads,  and  having  no  onttage  of  his  own.  The 
building  was  called  a  shed,  an  outhouse,  and  cabin,  and  was  erected  for  the  use  of 
the  lime  works.  Tindal,  C.  J. :  *^  This  place,  not  having  been  bufit  for  the  habitation 
of  man,  and  the  person  who  slept  there  doing  so  without  the  leave  of  ^e  owner,  I 
think  that  it  was  not  a  house  within  the  statute ;  although  a  cottage*  however  mean 
and  wretched,  used  as  the  habitation  of  man,  would  be  protected  by  its  enact- 
ments."(c) 

Hiles  r.  The  Hundred  of  Shrewsbury,  3  East  457.  A  case  like  this  would  fall  within  sec. 
6  of  the  new  Act,  atUe^  p.  1030. 

(a)  Keg  IK  Allison,  1  Cox  C.  C.  24. 

(6)  Reg.  V.  Kimbrey,  6  Cox  C  C.  464,  Crompton,  J.,  ordered  the  second  cou«t  to  be 
.amended  bj  inserting  Ball's  name  for  Whithorne,  and  said  he  would  reserve  (be  p<nnt 
whether  there  was  any  evidence  to  support  the  second  or  third  counts  ;  but  the  jury  ac- 
quitted. In  summing  up,  Crompton,  J.,  left  it  to  the  jury  to  say  whether  at  the  lime  of 
the  fire  Ball's  absence  was  merely  temporary,  he  having,  at  th«  time  he  left,  an  intention 
to  return. 

(c)  Reg.  V.  England,  1  C.  &  K.  533  (47  B.  0.  L.  R.).  The  very  learned  0.  J.  thought  the 
want  of  a  window  immaterial,  and  said  he  had  seen  cottages  which  had  no  windowrs  in 
them.  Rex  v.  Smith,  1  M.  k  Rob.  256,  anie^  p.  16,  was  cited  for  the  crown ;  but  Tindal, 
C.  J.,  said,  <' there  the  person  rented  it  as  a  house." 
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Th9  fiiBt  eovxki  of  an  iodiatment  for  anon,  for  Befcting  fire  to  a  cellar,  d^oribed  it 
as  the  dwelling-hoase of  aooastable;  the  seeotid  eouat desonbed  it  as  an  outhowe 
parcei'Of  a.  cottage.  It  appeared  tbat  under  a  oottage  was  &  cellar,  which  cellar  was 
hired  by  the  constable  of  Bradford  as  a  lock-up  house.  Tbe  eellar  and  cottage  were 
independent  of  each  other  ia  aU  respoetM,  The  cellar  was  six  or  seven  fbet  below 
the  surface  of  the  ground.  Huilock,  B.,  was  of  opinion  tJiat  it  was  neither  a  house 
nor  an  outhouse,  and  therefore  improperly  described  in  both  count8.(c?) 

TJhe  7  i&  8  Oeov  4,  c.  29,  s.  13,  and  24  &  25  Yiot.  c.  96,  s.  53,  only  determined 
what  shall  be  conud^ed  a  dwelling-hoinsd  for  the  purpose  of  burglary,  housebreak- 
iB^,  and  stealing  in  a  dwelliag4iouse;  and  there  b  no  statutory  provision  as  towhait 
shall  be  considered  a  house  in  the  case  of  ar8on.(6) 

In  a  case  where  the  prisoner  was  indicted  under  the  repealed  statute,  9  G-eo.  1,  a. 
22,  for  setting  fire  to  a  ^^ certain  outhouse"  a  point  was  made  whether  the  building 
ii^  question  answered  this  deseription.  The  proseeuior  kept  a  pnblic^house,  and  also 
eavried  on  the  bosiness  of  a  flax-dresser ;  and  the  building  set  fire  to  by  the  prisoner 
consisted  of  a  stable  and  a  chamber  over  it,  which  was  used  by  the  prosecutor  as  a 
shop  for  keeping  and  dreasiag  his  flax ;  and  these  buildings  were  situated  in  a  yard 
at  the  back  of  the  house,  about  four  or  five  yards  distant  from  it,  the  yard  being 
incfesed  on  all  sides,  in  one  part  by  (be  house,  in  another  part  by  a  wall,  in  a  third 
by  a  railing  which  separated  it  from  a  field,  and  in  the  remaining  part  by  a  hedge. 
It  was  objected  on  behalf  of  the  prisoner  that  this  building  was  not  an  oiuh&use 
within  the  statute.  And  that  the  statute  applied  only  to  outhouses  which  in  con- 
templation of  law  were  not  part  of  the  dwelKng-honse ;  and  it  was  insisted  that  this 
was  part  of  the  dwelling-house,  and  that  the  ^indictment  should  have  been  p^.  ^r^rj 
for  arson  at  common  law.  But,  upon  a  case  reserved,  the  judges  agreed  '- 
that  the  verdict  was  right.  And  it  was  observed,  that  though  for  some  purposes 
this  might  be  part  of  Uie  dwelling-house,  yet  still  it  was  in  &ct  an  onthouse.C/) 

In  a  subsequent  ease  the  prisoner  was  eonvioted  upon  an  indictment  consisting  of 
several  counts,  some  of  which  diaiged  him  with-  burning  *<  a  oertain  outhouse"  of 
one  Thomas  Sogers;  and  otheM  with  burning  *<a  certain  katue*'  of  the  said 
BiCgers ;  and  some  of  the  counts  were  at  common  law,  others  being  laid  against  the 
form  of  the  statute.  The  premises  burnt  consisted  of  a  school-room,  which  was 
sitnated  very  near  to  die  house  in  which  Bogefs  iireA^  being  separated  ^om  it  only 
by  a  narrow  passage  about  a'  yard  wide.  The  roof  of  the  house,  which  was  of  tile, 
reached  over  part  of  the  roof  of  the  school^  which  was  thatch^  with  straw ;  and 
the  school,  with  a  garden  and  other  premises,  together  with  a  court  which  sur- 
rounded the  whole,  were  rented  by  Rogeis  of  the  parish  at  a  yearly  rent.  There 
was  a  continued  fence  round  all -the  premises^  and  nobody  but  Rogers  and  his  family 
had  a  right  to  come  within  it.  It  was  objected  that  the  bnilding  burnt  was  not  a 
house  nor  an  outhouse  within  the  9  Geo.  1,  c.  22.  But,*  on  a  case  reserved,  the 
judges  were  of  opinion  that  the  building  was  correctly  described  in  the  indictment 
either  as  an  outhouse  or  part  of  Uie  dweUing-hoose  within  the  meaning  of  that 
statute.  (^)^ 

An  indictment  upon  the  7  A;  &  Geo.  4,  c.  30,  s.  2,  charged  the  prisoner  in  one 
count  with  setting  fire  to  an  outhonse  of  W.  Deans^  in  another  with  setting  fire  to 
a  ooaeh-house,  and  in  another  with  setting  fire  to  a  bnilding  and  section,  then  used 

(d)  Anonjibous,  1  Lew.  8. 

ie)  See  H'Donald's  case,  2  Lew.  4C,  per  Alderson,  B. 
/)  North's  case,  3  East  P.  G.  e.  21,  s.  5,'  p.  1021.    In  the  decision  before  the  jadges,  3 
Inst.  67  was  referred  to,  where  it  was  laid  down  that  to  burn  a  stable  and  the  like  parcel 
of  the  mansion-house  is  felony ;  but  that  in  the  indictment  it  is  sufficient  to  say  domun, 
vis.,  a  barn,  malt-house,  or  the  Wktj  Wiclioat  saying  maimonaUm:  anlt,  p.  1028. 
{g)  Winter's  case,  R.  ft  R.  29&. 

^  Under  the  act  of  1809,  a  partj  maj  be  indicted  for  wilfully  barning  a  school-house 
not  parcel  of  a  dwelling-house.  Such  property  is  embraced  bj  the  terms  ^^anj  other  out- 
house aot  paroel  of  a  tlwelling'ho«se,"  used  in  that  a<rt :  Jones  v,  Hungreford,  4  Gill  4 
Johns.  402.  A  barn  standing  eighty  feet  from  a  dwelling-house  in  a  yard  or  lane,  with 
which  there  was  a  communication  by  a  pair  of  bars,  is  within  the  curtilage  of  the  house : 
People  V.  Taylor,  2  Mich.  260. 
VOL.  II. — 51 


1015  Of  Falssly  PEBSONAiUNa  Anotser.  [booki?. 

aa  election  as  therein  mentioned  wilfully  to  make  «  £Use  antwer  to  any. of  the<|a«B- 
tions  specified  in  that  section ;  and  where  oertain .  oouats  alleged  that  the  priftin«r 
falsely,  fraudulently,  and  deceitfully  did  personate  a  burgess  at  an  election  of  couo- 
cillors  for  a  borough  j  it  was  held  that  no  such  offdnoe  was  created  by  the  statsld, 
and  that  no  such  offence  existed  at  common  law.(£) 

A  count  alleged  that  JLiiyerpool  was  a  borough  named  in  ac^edole  A  to  the  5  &  G 
Will.  4,  c  7<),  and  was  divided  into  sixteen  wards^  the  boundaries  of  which  had 
been  set  out  by  A.  and  B.,  barristers,  who  had  been  duly  appointed  m  piusuan/oe  of 
the  provisions  of  the  said  Act ;  that  the  copy  of  the  particulars  of  such  division  had 
been  transmitted  to  the  privy  council,  approved  by  them,  and  published  in  Uie 
Gazette,  and  that  Abercrombie  ward  was  one  of  such  wards,  && ;  the  oooat  then 
alleged  the  due  holding  of  the  election  at  which  the  prisoner  was  alleged  to  hwre 
personated  and  voted  as  a  burgess  of  the  same  name  at  an  election  of  a  oomiciUor 
for  Abercrombie  ward.  Other  counts  were  more  general)- aini  one.  count  all^gfd, 
very  generally,  that  at  an  election  of  a  councillor  lor  Abercrombie  ward,  punMuot 
to  the  statute,  the  prisoner  voted,  &a  It  was  proved  that  the  prisoner  personated 
the  burgess  at  what  purported  to  be  a  ward  election  for  Abercrombie  ward ;  but  \o 
proof  was  given  of  the  due  creation  of  the  ward.  It  was  contended  that  it  ought  to 
be  proved  that  the  borough  had  been  duly  divided  into  wards,  of  which  Abercrom- 
bie ward  was  one,  and  that  the  setting  forth  of  the  boundaries  had  been  -duly 
approved,  &c.  Maule,  J. :  "•  Such  proof  would  cause  intolerable  delay  and  expense. 
How  far  does  the  objection  go  ?  Need  you  prove  that  the  revising  barristers  wore 
barristers,  and  the  benchers  who  called  tbem  benchers?  When  a  man  acts  aaa 
justice,  he  is  taken  to  be  a  justice ;  and  so  when  the  corporation  of  Liverpool  act  as 
such,  and  it  is  shown  that  an  election,  purporting  to  be  the  ward  election,  was  held 
in  fact,  the  provisions  of  the  Act  must  be  presumed  to  have  been,  complied  with;" 
and  the  jury  were  told  that  there  was  legal  evidence  to  go  to  them  thiat  Liverpool 
was  a  corporation,  and  that  there  was  a  ward  called  Abercrombie  warxi,  and  it  was 
lefl  to  them  to  say  whether  it  was  so  or  not.(tt) 

The  first  count  recited  at  length  a  writ  to  the  sheriff  of  Gloucester  to  hold  an 
election  for  a  member  of  parliament  for  that  city,  and  allied  that  an  election  was 
held  by  virtue  of  that  writ,  and  that  the  prisoner  at  that  election  unlawfully  perso- 
nated another  person ;  the  second  count  alleged  that  "  at  the  said  election  "  the  pri- 
soner falsely  answered  a  question ;  the  third  count  alleged  that  at  a  certain  election 
*1 01  ftl  ^^  ^  member  to  serve  in  parliament  for  *the  city  of  Gloucester,  the  prisoner 
-1  unlawfully  personated  another  person  ;  and  the  last  count  alleged  that ''  at 
the  election  last  aforesaid ''  the  prisoner  falsely  answered  a  question ;  and  .Orompton, 
J.,  held  that  the  writ  to  the  sheriff,  or  an  examined  copy  of  it,  must  be  pro- 
duced, (r) 

By  the  22  Vict.  c.  35,  a.  9,  "  if,  pending  or  after  an  election  of  counciltors,  audi- 
tors, or  assessors,  any  person  shall  personate,  or  induce  any  other  person  to  personate, 
any  person  entitled  to  vote  at  such  election,*'  &c.,  he  may  be  summarily  convicted  by 
two  justices.  T.  Hague,  pending  the  annual  election  of  couneillors  for  a  ward  in 
Sheffield,  gave  a  DOtmiDation  paper  signed  by  one  G^  Bamford  to  J*  Fogle,  and 
asked  him  to  t.ake  it  to  a  school-room  and  vote.  Fogie  said  it  was  sot  hw  naiBe 
that  was  on  it.  Hague  told  him  to  vote  for  Wood  and  THckett,  and  said  he  was 
to  take  the  paper  and  put  it  down  before  a  gentleman  he  would  see  sitting,  and 
that  they  would  not  say  anything  to  him.  Fogle  took  the  paper,  and  put  it  into 
the  hands  of  the  presiding  officer. at  the  school-room  for  the  jreoeption-nf  votes  for 
the  said  ward,  and  the  officer,  being  so  required,  asked  Fog^,  *^  Are  you 'the  person 
whose  name  is  signed  as  G.  Bamford  to  the  voting  paper  now  delivered  by  yen  ?" 
and  Fogle  answered,  "No.".    Bamford*s  name  was  at  the  time  on  the  bui^es^s  roll. 

{t)  Reg.  V.  Bent,  I  Den.  0.  0.  Id? ,'  2  C.  4(  K.  179  (61  B.  G.  L.  R.),  A.n.  4:846,  WiUiuDt, 
J.,  af\er  consulting  Pattefton,  J.  The  other  ooanta  were  fa«Id  bad  fbr  omitting  lo  allege 
that  the  prisoner  "  wilftilly'*  ansrwered  a  question. 

(ii)  Reg.  V.  Thompson,  2  M.  ft  Reb.  8&5.  Thit  case  was  tried  ia  1841,  and  tt  8e«m.9  to 
have  been  for  personation,  and  no  objection  was  taken  upon  thatg-roand;  but  if  maj 
hare  been  for  giving  false  answers. 

(v)  Reg.  V.  Vaile,  6  Cox  C.  C.  470.     See  ante,  vol.  1,  p.  237. 
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it  under  eover.  ^Thfe  baek  pait  of  Jibe  roof  tvas  supported  by  posts,  to  which  the 
Bide  boards  were  mailed :  part  of  it  iotemaUy  was  boarded  and  locked  up,  where 
BfireiiJ  boatdswere  locked  up  ^  *iher6  was  no  distuaction  in  the  roof  be-  r^cinoq 
tween  the  inobsedanduolnolosed  part,  and  the  inhabttants  and  owners  ^ 
usually  called  it  the  oow-«ta22B :.  and,  upon  a  case .  reserved,  all  the  judges  (exeept 
Lord  Lyndhurst,  G.  B<,  and  Taunton,  J.)  net  and  considered  this  case,  and  Lord 
Tenterden,  C.  J.,  Bayiey^  B.y  Littledale,  J.,  YaughaB,  B.,  Parke,  J.,  and  Bolland, 
B.,  held  thia  to  be  in  aa  ottt4ii6Qae  Ivithin  the  statute.  The  other  seven  judges  were 
of  a  contitey  opinioiu  and  a  pudon  was  reooniuiended.(^') 

Tha. prisoner  was  charged'  in  one  count  with  setting  lire  to  an  outhouse,  and  in 
another  with  netting  ^iie.  ton  stable;  the  place  burnt  had  been  an  oven  to  bake 
iinoks,  and  the  prosecutor  had  made  a  doorway  (with  a  door)  into  it,  and  had  put 
boards  aod  turf  oyer  the  V6nt4iole  at  the  top.  Two  poles  had  been  fixed  across  it 
at  ^out  half  its  height,  oo  which  boards  hsui  been  laid  so  as  to  make  a  lofl  floor, 
in  this  place,  the  proseoutor  kept  a  cow ;  and  adjoining  to  it,  but  not  under  the 
sameroof^  was  a  lean-to  iu  which  a  persoia  nasked  Cope  kept  a  horse;  but  this  latter 
buiMittg  was  not  iujured  by  the  fire.  The  building  was  about  a  hundred  yards 
fh>many  dwellingt-house,  and  the  owner  of  the  nearest  dwelling-house  had  no  in- 
terest in  it,  afid  no  dwelling-house  or  &rm-yard  of  the  prosecutor  was  near  it,  and 
there  was  no  wall  to  connect  it  with  any  dwelling-house.  It  was  ec«itended  for  the 
prisoner,  tftuit  this  building  waa  neither  a  stable  nor  an  outhouse.  The  term  out- 
house had,  both  at  common  law  and  under  the  repealed  statutes,  been  held  to  apply 
to  those  baildings  only  which  w^ce  within  the  curtilage^  and  in  which,  till  the  7  k 
8  Geo.  4,  c.  29,  a  burglary  might  be  committed,  aad  the  rule  being  that  where  any 
term  which  has  obtained  a  precise  and  d^oite  meaning  at  common  law,  or  in  a 
statute,  it  will  be  presumed  to  have  the  same  meaning  there  ;(^)  it  must  be  taken 
that  the  word  outhouse  was  used  in  the  7  &  8  Geo.  4,  c.  30,  in  the  same  sense  as  it 
had  at  common  law  and  under  the  former  statutes ;  and  unless  such  a  construction 
w^e  put  upon  that  word,  the  words  '' stable,  coach-house,"  &c.,  were  useless. 
Taunton,  J. :  "I  am  dearly  of  opinion  that  this  is  not  a  case  within  the  Act  of  Par- 
liament It  is  true,  that  the  word  ^ outhouse'  occurs  in  the  Act  of  Parliament,  but 
I  apprehend  that  it  has  be^n  settled  from  ancient  times  that  au'  outhouse  must  be 
that  which  belongs  to  a  dwelling-house,  and  is  in  some  respect  parcel  of  such  dwell- 
ing^iouse.  This  building  is  not  parcel  of  any  dwelling-house,  and  does  not  appear 
te  be  connected  in  any  way,  eitJb^^er  inth  the  premises  of  Mr.  Sparrow,  or  of  the 
prosecutor!  It  had  been  a  hrick-kiUi,  and  the  prosecutor  kept  his  cow  there  after- 
wards. There  is  no  such  word  as  cow-house  in  the  statute.  The  only  word  likely 
to  he  applicable  in  this  oas^  is  the  word  outhouse ;  and  this  building  being  wholly 
unoonnected  with  the  dwelling-hovsci  it  is  not  ineluded  in  the  legal  definition  of 
outhouse.  It  is  also  not  a  stable;  indeed,  I  do  not  see  that  it  could  be  much  more 
properly  called  a  stable  than  it  could,  be  called  a  eoach-house."(/) 

U)  Rex  V.  Ellison,  B.  &  M.  C.  C.  R.  336. 

(*)  Bac.  Abr.  Statute  (I.  4) ;  Moore  v.  Hossej,  Hob.  9T;  Smith  9.  Harmon;  6  Mod.  142. 

(i)  Rex  V.  Haaghton,  5  C.  A  P.  55f>  (24  E.  0.  L.  R.),  March  15,  1833.  This  case  is  enti- 
tled to  the  more  weight,  as  the  opinioo  of  the  .learned  judg^  was  not  formed  with  reference 
to  this  case  alone,  but  the  samoqaestion  had  before  been  raised  and  discussed  before  him 
in  Rex  v.  Williams,  Gloucester  Lent  Ass.  1832.  In  that  case  the  prisoner  was  indicted  for 
setting  fire  to  a  building,  which  was  in  one  count  described  as  a  barn,  and  in  another  as 
an  onthouse,  and  it  appeared  that  there  wad  a  barn,  which  had  a  sloping  rcof  extending 
centiniioBsIy  over  the  barn,  aad  a  cow-hoata  adjoining  to  the  barn,  the  rafters  of  the  roof 
raaaing  the  whole  length  orer  both  buildings ;  but  there  was  a  wall  between  them,  and 
in  this  wall  there  was  a  square  aperture  for  the  purpose  of  admitting  air  to  the  cattle ; 
there  was  no  internal  communication  between  the  barn  and  the  cow-house  ;  a  part  of  the 
roof  over  the  cow-house  was  burnt,  but  no  part  of  the  barn.  The  buildings  were  in  a 
field,  and  at  a  distance  f^om  anj  honse.  Itiras  objected,  first,  that  the  building  burnt 
was  not  a  bam — it  was  merely  a  cow-hoQ36,«and  the  use  of  it  as  such  determined  what 
the  baiiding  was.  Secondijr,  it  was  not  an  outhoaee,  beoanse  it  was  neither  within  the 
curtilage  nor  had  any  connection  with  anj^  dwelling-house;  after  hearing  the  points 
argued,  Taunton,  J.,  consulted  Uttledale,  J.,  and  then  said,  ^<  It  is  desirable  that  there 
should  be  a  better  understanding  of  the  term  *  outhouse,'  and  therefore  I  will  reserve  the 
point.  I  have  a  ver^  deeided  opinion  myself  oo  both  points,  which,  however,  I  will  not 
state."     The  prisoner  was  acquitted.    The  case  of  Rex  v.  Ellison  came  before  the  judges 
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*1 0401  *^^  where  the  prisoner  was  indicted  under  tbe  7  &  8  Greo.  4,  c«  30,  a.  2, 
-■  for  setting  fire  to  an  outhouse,  and  it  appeared  that  the  building  was  a  kind 
of  cart-hovel,  consisting  of  a  stubble  roof,  supported  by  upright^,  and  was  situate  bj 
itself  in  a  field  some  distance  from  any  other  buildings,  Yaughan,  B.,  was  of  opioioa 
that  it  was  improperly  described  as  an  outhou8e.(m) 

In  an  indictment  for  arson  the  building  was  described  in  different  counts  as  "  a 
shed  '*  and  "  a  building  used  for  carrying  on  a  certain  trade,  to  wit|  the  trade  of  a 
builder/'  The  building  stood  on  premises  belonging  to  a  gentleman  possessing  a 
considerable  freehold,  and  he  employed  his  capital  in  building  houses  thereon,  of 
which  from  twenty  to  thirty  were  in  the  course  of  erection,  himself  providing  the 
materials  and  superintending  the  work,  which  was  performed  by  persons  sometimes 
under  contracts  with  him,  and  sometimes  directly  employed  by  him,  but  always  with 
bis  own  materials.  His  object  was  to  let  the  premises,  or  sell  and  convey  them  as 
he  could  find  purchasers.  The  building  was  erected  four  or  five  years  ago  for  the 
convenience  oi  the  works.  It  was  twenty-four  or  twenty-five  feet  square,  its  sides 
of  wood,  with  glass  windows,  its  roof  slated,  and  it  was  commonly  called  the  *'  work- 
shop." It  was  used  as  a  storehouse  for  seasoned  timber,  as  a  place  of  deposit  for 
tools,  and  a  place  where  timber  was  worked  up  into  proper  forms  and  prepared  for 
use.  At  the  time  of  the  fire  this  building  contained  timber  prepared  for  use.  For 
the  prisoner  it  was  contended  that  this  building  was  neither  a  shed  or  building  used 
for  carrying  on  a  trade.  The  objections  were  overruled,  and  the  jury  found  the  pri- 
soner guilty,  and  that  the  prosecutor  had  been,  and  was  at  the  time  of  the  fire,  in 
the  habit  of  employing  his  capital  in  the  building  of  houses  on  his  own  land,  and  of 
purchasing  and  working  up  timber  and  other  materials  in  their  erection  for  his 
profit  and  gain,  and  that  the  building  was  at  the  time  of  the  fire  employed  .for  such 
purposes;  and,  upon  a  case  reserved,  the  judges  held  that  the  building  was  a  shed 
within  the  meaning  of  the  7  &  8  Vict.  c.  62,  s.  1.  The  second  section  of  that 
f104.l1  '^^^^^  related  to  farm  produce;  but  the  first  section  evidently  ^comprised 
-J  buildings  other  than  farm  buildings ;  and  Patteson,  J.,  said,  "  I  am  inclined 
to  think  it  is  a  building  used  in  carrying  on  trade  within  the  1  Vict.  c.  89, 

s.  3."(n) 

One  count  chai^d  the  prisoner  with  attempting  to  set  fire  to  a  building  then  and 
there  used  for  the  purpose  of  carrying  on  the  trade  of  a  builder;  another  a  shed; 
and  others  a  stable,  outhouse,  and  a  stack  of  haulm  respectively.  Combustibles 
were  found  partly  consumed  on  some  haulm,  which  had  been  carted  from  a  field 
into  the  building,  and  there  stacked  under  cover.  The  building  itself  was  originally 
intended  for  and  used  as  a  stable,  but  had  latterly  been  divided  into  three  parts  by 
a  wall  which  only  reached  up  to  the  eaves ;  one  of  these  divisions  was  stOl  used  as 
a  stable,  and  that  in  which  the  combustibles  were  placed  was  at  the  other  end  of 
the  building,  and  at  the  time  in  question  contained,  besides  the  haulm,  ^  quantity  of 
tiles,  stored  for  the  use  of  the  prosecutor,  who  was  a  builder,  and  statea  that  he 
had,  not  long  before,  mixed  some  mortar  in  it  for  building  purposes,  and  had  been 
accustomed,  from  time  to  time,  to  keep  timber  and  sand  m  it.     Coleridge,  J. :  *'  This 

• 

between  this  case  and  Rex  p.  Haaghton,  and,  either  by  that  case  or  by  some  other  means, 
the  learned  jndge  had  come  to  so  decided  an  opinion  as  to  the  meaning  of  the  word  "  out- 
house," that  he  did  not  reserve  the  point. 

(m)  Rex  V.  Parrott,  6  C.  ib  P.  403  (26  B.  0.  L.  R^.  The  prisoiier  was  acquitted,  other- 
wise the  point  would  have  been  resorivd.  See  Eez  o.  Woodvnrd,  B.  Ii  1i.  C.  O.  R.  328, 
and  Rex  v.  Newill,  R.  k  M.  0^  C.  R.  468,  where  qaestiona  arose,  bat  were  net  decided,  as 
to  whether  certain  buildings  were  outhouses. 

(n)  Reg.  V.  Amos,  2  Den.  C.  G.  66.  There  were  also  counts  describing  the  building  as 
"a  warehouse,"  "an  office,"  and  ^'a  shop;"  but  no  opinion  as  to  these  was  expressed. 
Stuart  V.  Sloper,  4  Exch.  700,  was  refemKl  to  as  to  the  prosecetor  being  a  builder.  The 
word  ^  shed  "  is  generallj  snppoeed  to  be  derived  from  **  shade ;"  bat  it  seems  orlgiaall j 
to  have  been  a  building  covered  with  sheaves.  The  term  Is  comoien^  applied  to  -bmld- 
ings  for  cattle,  e.  ^.,  cowshed,  sheepshed ;  and  Sfaieepshed  in  the  Forest  of  Charnwood  was 
anciently  spelled  Sheepsheved:  Potter's  **  Charnwood  Forest."' p.  174.  And  in  a  note 
Potter  says,  "It  is  remarkable  that  the  most  frec^uent mode  of  spelling  Swineshed  (Lip- 
coin)  was  Swinesheved  in  old  writings;  and  there  can  be  little  doubt  that  *Bhed'  is  an 
abbreviation  of  sheved  (sheaved),  that  is,  thatched.''  See  the  Rev.  Dr.  Terburgh'S  "  His- 
tory of  Sleaford." 
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building  is  certainly  mUdescribed  in  those  counts  which  lay  it  as  an  outhouse,  a  shed, 
and  a  stable.  There  is  no  pretence  for  calling  it  by  either  of  the  two  first  names ; 
and  as  to  the  third,  I  think  that,  though  the  whole  building  was  no  doubt  a  stable, 
this  particular  portion  of  it  lost  that  character  when  the  division  took  place.  I 
think,  however,  that  the  counts  which  charge  the  prisoner  with  an  attempt  to  set 
fire  to  a  stack  of  haulm ,  and  a  building  used  for  the  purpose  of  carrying  on  the 
trade  of  a  builder,  are  sustained  by  this  evidence.  I  do  not  think  it  essentially, 
neoessary  to  the  character  of  a  stack  that  it  should  be  erected  out  of  doors.  It  is 
enough  if  the  material  be  collected  direct  in  the  field,  and  stacked  in  the  building. 
With  respect  to  the  other  count,  I  am  of  opinion  that  this  is  a  building  used  by 
the  prosecutor  in  carrying  on  his  trade.  It  is  clear  that  a  builder  must  have  some 
place  in  which  to  deposit  his  timber,  bricks,  and  tiles,  and  it  is  not  necessary 
to  support  this  count,  that  any  portions  of  a  building  should  be  constructed  in  it ; 
but  it  does  appear  that  such  has  been  the  case,  for  the  prosecutor  says  that,  when 
engaged  near  this  place,  he  mixes  his  mortar  in  it."(o) 

On  an  indictment  for  setting  fire  to  a  building  described  in  one  count  as  a  stable, 
in  another  as  an  outhouse,  the  evidence  was  that  the  building  stood  in  a  field,  and 
originally  consisted  of  a  stable  and  cow-house,  which  were  under  the  same  roof,  but 
divided  from  one  another  by  a  p<irtition  that  ran  up  to  the  slant  of  the  roof.  The 
stable  had  originally  been  provided  with  a  rack  and  manger,  but  not  with  r*tn49 
stalls.  About  three  or  four  years  ago  the  prosecutor  *used  to  keep  young  ^ 
horses  in  the  field,  and  drive  them  into  the  stable  at  night.  Since  that  time  it  had. 
been  used  to  put  hay  or  straw  in.  Last  spring  two  calves  had  been  put  there  to  fatten, 
and  the  rack  had  been  removed.  Alderson,  B.,  held  that  the  building  clearly  was 
not  an  outhouse,  for  an  outhouse  means  something  annexed  to  an  inhouse,  and  that 
whether  it  was  a  stable  was  a  question  for  the  jury.  If  it  ever  was  a  stable  it  was' 
a  stable  now.  The  rack  was  not  taken  away  with  the  intention  of  never  replacing 
it.  The  question  was  whether  it  was  what  the  jury,  as  a  matter  of  plain  under- 
standing and  commoni  sense,  understood  to  be  a  stable.(p') 

Upon  an  indictment  for  setting  fire  to  a  stable  the  evidence  was  that  the  building 
was  built  for  and  had  been  used  as  a  stable,  but  for  eight  or  ten  years  had  been 
allowed  to  fall  into  decay ;  the  manger  and  racks  had  been  removed,  and  the  roof 
had  partly  fallen  in,  and  the  building  was  used  as  a  shed  only.  Cresswell,  J.,  said 
the  building  in  its  present  state  could  not  be  considered  a  stable.  The  description 
in  the  indictment  must  be  made  out  by  evidence  of  its  present  state,  whereas  now  it 
was  merely  a  shed. (5) 

Upon  an  indictment  on  the  1  Vict.  c.  89,  s.  "^0,  for  setting  fire  to  a  stack  of  grain 
it  appeared  that  the  stack  was  of  the  flax  plant  with  the  seed  or  grain  in  it,  and  the 
jury  having  found  that  the  flax  seed  is  a  grain,  it  was  held,  on  a  case  reserved,  that 
the  conviction  was  right^r) 

Upon  an  indictment  for  setting  fire  to  a  stack  of  wood,  it  appeared  that  between 
the  house  of  the  prosecutor  and  the  house  next  to  it  there  was  an  archway,  which 
carts  could  go  under,  and  that  over  this  archway  a  sort  of  lofb  was  made  by  means 
of  a  temporary  floor;  and  that  in  this  place  the  prosecutor  kept  wood,  straw,  and 
fuel.  It  further  appeared  that,  at  the  time  of  the  fire,  th^re  was  in  this  place  about 
an  armlhl  of  straw  and  a  score  of  faggots,  which  were  piled  up  pne  upon  another. 
The  str^w  waa  borut,  and  also  some  of  the  faggots,  but  no  part  of  the  building 
caught  fire.  Park,  J.  A.  J.,  was  clearly  of  opinion  that  this  was  not  a  stack  of 
wood  within  the  meaning  of  the  7  &  S.Gfeo.  4,  c.  80,  s.  17.(«) 

An  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  17,  for,  setting  fire  to  a  stack  of 
straw,  was  held  not  to  be  supported  by  evidence  of  firing  a  stack  of  haulm.  The 
prispnera  were  indicted  for  setting  fire  to.  a  stack  of  stmw,  and  on  the  trial  it 
appeared  that  the  stack  oonsisted  partly  of  cole  seed  straw,  and  partly  of  wheat 
stubble,  after  the  reaping  and  carrying  the  straw ;  the  greater  part  was  of  the  latter. 

(0)  Reg.  V.  Mtinson,  2  Cox  C.  C.  186.  {p)  Reg.  v.  Hammond,  1  Cox  C.  0.  60. 

Ig)  Reg.  V.  CoUey,  2  M.  &  Rob.  475,  Cresswell,  J  ,  offered  to  reserve  the  point,  bat  the 
coansel  for  the  prosecatioQ  not  requiring  it,  an  acquittal  was  directed. 


(r)  Reg.  9.  Spencer,  D.k  B.  131. 


[sj  Rex  0.  Aris,  6  G.  &  P.  348  (25  E.  C.  L.  R.). 
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The  jnry  said  that  the  stubble  iras  haulm;  upon  which,  witii  die  c^Denfrenoe  of 
Lord  Denman,  0.  J.,  Qaaelee,  J.,  directed  an  acqttittal.(^) 

*1(I4H1  ^ Where  on  an  indictment  for  setting  fire  to  a  staek  of  strair,  it  appeared 
-*  that  the  stack  was  composed  of  sedges  and  rushes,  the  produoe  ef  the  fern, 
which  had  been  cut  and  stacked;  Williams,  J.,  held  that  the  prisoner  must  be  a<s 
quitted ;  for  straw,  in  the  usual  and  legal  aeeeptation  of  the  tette,  meant  the  straw 
of  wheat,  barley,  oats,  and  rye.(M) 

A  stack  which  principally  consisted  of  wheat  straw,  with  stubble  laid  on  the  top 
of  it  to  prevent  it  blowing  away,  was  held  to  be  a  stack  of  straw,  witinn  the  7^8 
Oeo.  4,  c.  30.  The  indictment  charged  the  prboner  with  settiog  fire  to  a  slack  of 
straw.  The  stack  was  principally  wheat  straw,  the  greatest  part;  the  bottom  part 
was  of  wheat  straw,  made  up  after  the  wheat  was  carried,  half-a-load ;  tlie  sitaek  was 
three  loads ',  there  was  stubble  at  the  top  to  keep  the  straw  from  btowing  away.  It 
is  not  usual  to  put  stubble  on  all  straw  stacks,  but  just  as  the  farmer  pSeases;  aad, 
upon  a  case  reserved,  the  judges  present  were  unanimousAy  -of  opinion  ^tal  this  was 
a  stack  of  straw. (v) 

It  was  an  offence  within  the  7  &  8  Geo.  4,  c.  30,  s.  9,  for  a  part  owner  of  a  ship 
to  set  fire  to  it.  The  vendee  of  a  share  in  a  ship  was  a  complete  owner  if  vh  entry 
of  a  bill  of  sale  to  him,  as  the  form  6  Geo.  4,  c.  110,  s.  37,  required,  was  made  in 
the  proper  book  of  registry,  though  it  did  not  eicpress  in  terms  that  the  biH  of  sale 
was  produced,  because  it  would  be  against  the  duty  of  the  officer  to  make  l^e  eetry, 
except  on  such  production.  The  giving  a  date  which  has  nothing  to  apply  to  but 
the  production  of  the  bill  of  sale  will  imply  it.  Two  or  more  persons  may  hold 
shares  in  a  ship  jointly.  The  prisoner  was  indicted  for  setting  fire  to  a  oerCaka  v«a> 
sol,  the  property  of  the  prisoner  and  of  Grenfell  and  Edd;^,  with  intent  to  prejodioe 
Grenfell  and  Eddy,  being  part  owners  of  the  said  vesseL  There  were  other  eeimta 
only  stating  Grenfell  and  Eddy  to  be  part  owners,  and  not  taking  notice  of  the  in- 
terest of  the  prisoner.  A  bill  of  sale,  dated  the  7th  of  Augtist,  1829,  from  the  pri- 
soner, who  was  then  the  sole  owuer,  to  Grenfbll  and  Eddy,  of  ||  parts  of  the  vessel, 
was  put  in,  and  the  fbllowing  entry  in  the  book  of  registry  of  the  veesel,  pnrsttuit  to 
the  6  Geo.  4,  c.  110,  s.  37  :— 

"  Ciatom  JImue,  Pad^tow,  11  (A  Avgmt,  1829. 
''  William  Philip  of  Padstow  in  the  county  of  Cornwall,  mariner,  hath  sold  by 
bill  of  sale,  dated  the  7th  of  August,  1829,  J}  shares  to  N.  Grenfell,  of  St  Just  in 
the  couDty  of  Cornwall,  mioe  agent,  and  E.  Eddy,  of  Penzance  in  the  same  county, 
merchant 

''  £i>WABD  Edwards,  CoUedor. 
"  John  Pbilups,  Jomptroller." 

An  indorsement  in  the  like  terms  was  made  on  the  certificate  of  registry.  A  sub- 
sequent entry  of  mortgage  of  the  prisoner's  shares,  after  the  date  of  the  mortgage 
♦10441  ^^^«  added  the  words  "now  *produced.**  It  was  contended  for  the  pri- 
J  soner,  that  the  bill  of  sale  was  not  valid,  as  the  6  Geo.  4,  c.  110,  s.  37,  re- 
quired the  eutry  to  contain  not  only  the  date  of  the  bill  of  sale,  but  of  the  production 
of  it;  Gaselee,  J.,  and  Bosanquct,  J.,  rather  thought  that  the  date  of  the  11th 
August,  1829,  in  the  commencement  of  the  entry,  might  be  considered  as  the  date 
of  the  production,  particularly  as  it'  exactly  complied  with  the  form  given  by  the 

(0  Rex  V,  Tottenham,  R.  k  M.  C.  C.  H.  461  ;  7  C.  &  P.  237  (32  E.  C.  L.  R.).  *Phe  word 
"baulm  "  was  probably  introduced  in  sec.  10  of  the  I  Tict.  c.  89,  in  coasequanca  of  this 
case.  In  Rex  v.  Turner,  R.  Jfc  M.  C.  G.  R.  239,  a  question  was  raised  whather  a  stack  was 
a  staok  of  straw  within  the  7^8  Qeo.  4,  c.  30.  The  stack  waf  made  partly  of  straw,  there 
being  two  or  three  loads  of  it  at  the  bottom,  and  the  residue  of  haulm,  that  is,  the  after- 
math of  the  stubble  of  rje  or  wheat,  about  ei|2^hteen  inches  long;  according  to  one  witness 
the  straw  and  haulm  were  mixed.  This  question  was  not  decided  bjr  the  judges.  At  the 
following  assizes  the  prisoners  were  again  indicted,  and  one  count  charged  them  with 
setting  fire  to  a  stack  of  straw,  called  haulm ;  and  Vaughan,  B.,  ititimated  that  it  would 
be  unsafe  to  convict  them  ou  this  count,  and  thejr  were  convicted  on  counts  for  setting 
fire  to  a  barn  and  a  wheat  stack :  4  G.  &  P.  246  (IV  K.  G.  I..  R.). 

(u)  R<  g.  V.  Baldock,  2  Gox  G.  G.  55. 

(v)  Rex  V.  Newill,  3  Burn's  Just. ;  Doj.  k  Wms.  999;  R.  k  M.  G.  G.  B.  458. 
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Act.  Upon  a  cuse  reserved  upon  ifho  qoaation  (among  others)  whether  the  owner- 
ship of  Grenfell  and  Eddy  had  been  sufficiently  proved,  it  was  contended,  first,  that 
two  perSQntf  oc^^ld  not  be  ownero  of  ^|ths  of  a  ship,  the  shares  held  by  each  not  being 
specified.  BAder  6  Geo.  4,  o.  110,  s»  32 ;  secondly^  that  the  transfer  was  not  valid  to 
pass  the  property ^  by  resson  of  the  omission  of  the  date  and  the  fact  of  production ; 
thijpdly,  Idiat  it  was  do  offence  within  the  statute  for  an  owner  or  part  owner  to  set 
fire  to  his  own  ship ;  but  the  judges  overruled  the  objections,  being  of  opinion  that 
two  ov  more  persons  might  bold  shares  jointly }  and  that  the  entry  was  sufficient,  as 
the  dsAe  hod  no  application,  unless  it  applied  to  the  production  of  the  bill  of  sale  and 
entry  thereof  by  tiie  officer,  it  being  against  his  duty  io  make  the  entry  but  on  the 
jNToduoiion  of  the  bill  of  sale ;  and  the  conviction  was  therefore  affinned.(ir) 

In  the  course  of  the  trial  of  an  indictment  upon  the  9  Geo.  3,  c.  29,  s.  2,  now  also 
repealed^  which  related  to  the  burning  of  mUUf  it  was  objected  that  a  cotton  mill  was 
not  (Within  the  meaning  of  that  statute;  but  the  objection  was  overruled,  (x) 

A  4M)mnt  on  the  14  &  15  Vict.  c.  19,  s.  8,  alleged  that  the  prisoner  feloniously, 
wilfully,  and  maliciously,  set  fire  to  certain  goods  in  a  house  in  nis  own  occupation, 
with  intent  to  defraud  the  Shropshire  and  North  Wale^  Insurance  Company.  The 
goods  had  been  insured  against  fire,  and  were  in  the  prisoner's  own  house,  and  no 
part  of  the  house  was  burnt.  It  was  objected  that  the  14  &  15  Vict.  c.  19,  s.  8, 
which  enacted  that  "  if  any  person  shall  wilfully  and  maliciously  set  fire  to  any  goods 
or  chattels  being  in  any  buildings  the  setting  fire  to  which  is  made  felony  by  this  or 
any  other  Act,''  &c.,  only  applied  to  the  case  where  the  setting  fire  to  a  buildingper 
96  was  an  offence,  and  that  to  make  a  person  setting  fire  to  a  house  in  his  own  occu- 
pation guUty  of  an  offenoe  within  the  1  Vict.  c.  89,  there  must  be  some  one  in  the 
bouse,  or  the  setting  on  fire  must  be  done  with  intent  to  defraud.  The  objection 
was  overruled,  and  the  jury  found  the  prisoner  guilty  of  maliciously  setting  fire  to 
bis  own  goods  in  his  own  house,  with  intent,  by  burning  the  goods,  to  defraud  the 
iasunmce  office ;  and^  on  a  ease  reserved,  it  was  held  that  under  the  14  &  15  Vict.  c. 
19,  s*  8,  t^e  offence  was  complete  if  there  were  a  setting  fire  to  the  goods  under  such 
oiroumstaoces  as,  if  shown  with  respect  to  a  house  set  on  fire,  would  render  the  set- 
ting fire  to  the  house  a  felony.  Here  the  intent  to  defraud  was  alleged  with  respect 
to  the  goods.  The  setting  fire  to  the  house  with  the  like  intent  would  be  a  felony. 
The  offence,  therdfore,  was  sufficiently  stated  in  the  count,  and  the  case  was  brought 
within  the  two  Acts  of  Parliament.  (,y) 

The  prisoners  were  indicted  under  the  24  &  25  Vict.  c.  97,  s.  9,  *for  r-^^  ^v . - 
damaging  the  house  of  J.  Gate  by  the  explosion  of  gunpowder,  J.  Gate  and  ^ 
his  wife  being  therein.  In  Cumberland  there  is  a  custom  in  country  places,  when  A 
wedding  has  taken  place,  for  the  neighbors  to  assemble  with  guns,  and  fire  a  kind  of 
/eu  de  joie  in  honor  of  the  event,  the  bridegroom  or  his  friends  treating  them.  In 
pursuance  of  this  custom  the  prisoners  and  others  went  with  a  gun  thus  to  celebrate 
the  marriage  of  Gate's  daughter  with  one  Noble.  On  arriving  at  Gate's  house  they 
asked  for  drink,  and  said  they  had  come  to  shoot.  Noble  treated  them  to  beer,  and 
gave  the  one  who  had  the  gun  28.  6(f.  not  to  fire.  Having  got  the  beer  thejr 
wanted  something  to  eat,  but  were  put  out  of  Gate's  house.  They  then  began  to 
fire  the  gun ;  at  first  in  front  of  the  house ;  then  they  fired  under  the  door,  filling 
the  house  with  smoke.  They  fired  off  the  gun  next  through  the  keyhole  of  the 
door,  and,  being  out  of  percussion-caps,  applied  a  candle  to  the  nipple  for  the  pur- 
pose. The  effect  of  this  shot  was  to  drive  the  key  with  great  violence  into  the 
house,  outting  the  arm  of  Mrs.  Gate,  and  knocking  Gate  insensible  off  his  chair  by 
striking  him  on  the  hea(l.  It  also  blew  the  lock  of  the  door  to  pieces,  and  split  the 
door.  The  prisoners  were  afterwards  very  abusive  and  violent  on  the  inmates  rush- 
ing out  to  capture  them  and  their  gun.  Martin,  B.,  was  of  opinion  that  the  statute 
was  not  meant  to  apply  to  such  a  case  as  this,  but  rather  to  malicious  injuries  Ho 
houses,  by  placing  or  throwing  explosive  substances  against  or  into  them,  with 

(v)  Rex  V.  Philp,  R.  &  U.  C.  C.  R.  263.  See  this  case,  ante,  p.  1019,  as  to  the  intent  io 
injure. 

fx)  Anon.,  Lancaster  Special  Session,  May,  1812 ;  2  Stark.  Crim.  Plead.  420. 
y)  Reg.  V.  Lyons,  Bell  0.  C.  38.    The  new  clauses  are  framed  so  as  to  prevent  any  sach 
doubt  in  future. 
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intent  to  d^troy  the  house  or  injure  the  inmatefii.     This  was  more  ia  the  natme  of 
wanton  niifichief  or  assault,  and  he  directed  an  aoq[ttittal.(2() 

In  a  case  in  which  the  oonstructioD  of  the  43  Geo.  3«  c.  58,  came  midar  oooaider- 
ation,  it  was  decided  that  the  '*  intent  to  injure''  jnentiooed  in  tliat  statute,  muBt  be 
inferred  where  injury  was  the  necessary  eonsequenoa  of  the  setUiig  five  to  the 
premises,  on  the  ground  ^lat  a  maa  must  be  sui^pfosed  to  intend  the  necessary  «on- 
sequence  of  his  own  acts.  The  indictment  was  £>r  setting  fire  to  a  mill,  with  intent 
to  injure  the  occupiers  thereof,  and  a  point  was  reserved  whether,  under  the  43  Geo. 
3,  c.  58,  it  was  not  necessary  to  give  some  evidence  of  an  intent  to  injure  faeynod 
the  inere  act  of  setting  fire ;  upon  which  the  judges  were  unanimous  that  the  party 
must  be  taken  to  have  intended  what  was  the  necessary  consequence  of  his  act.(a) 

Where  a  count  alleged  the  setting  fire  to  a  house  with  intent  to  defraud  the 
Globe  Fire  and  Life  Assurance  Company,  and  it  was  stated,  but  not  proved,  lint 
that  company  was  incorporated  by  Act  of  rarliamenty  Maule,  J.,  held  that  the  emmt 
could  not  be  maintained ;  it  did  not  allege  an  intent  to  defraud  ^*  any  pencm"  as 
reouired  by  the  7  Geo.  4,  c.  64,  s.  14,  and  there  was  no  proof  of  any  oozporation«(5) 

But  it  would  seem  that  cases  of  this  kind  are  now  provided  for  by  sec.  60  of  the 
new  Act,  which  renders  it  unnecessary  to  all^e  or  prove  an  intent  to  defraud  any 
particular  person«(c) 

*10461  ^^  i^^  respect  to  the  indictoient,  it  may  be  observed  that  it  is  ^dearly 
•^  necessary  in  an  indictment  for  arson  at  common  law  to  lay  the  offence  to 
have  been  done  wilf^dly  and  maUciounly :(d)  and  though  the  words  '^wilful  and 
malicious"  did  not  occur  in  the  9  Geo.  1,  c.  22,  yet  they  seem  to  have  been  oon- 
sidered  as  necessary  in  an  indictment  upon  that  statute.(e)' 

The  indictment  under  the  7  &  8  Geo.  4,  c  30,  must  have  chaiged  the  ofiTenee  to 
have  been  done  '^  unlawfully  and  maliciously ;"  and  stating  that  it  was  done  ''  feloni- 
ously, voluntarily,  and  maliciously"  was  not  sufficient.  The  first  count  alleged  that 
the  prisoners  a  certain  barn  ^^  feloniously,  voluntarily,  and  malidously"  did  set  fire 
to,  &c.  The  second  count  stated  that  the  prisoners  a  certain  stock  of  straw  ^^  feloni- 
ously, voluntarily,  and  maliciously"  did  set  fire  to,  &c.  Upon  reading  the  indict- 
ment, Parke,  tl.,  found  that  it  did  not  pursue  the  words  of  the  statute,  as  it  omitted 
the  word  '^  unkwfully,''  and  he  referred  to  1  Hawk.  P.  C.  c.  25,  &  96,  where  it  is 
laid  down,  ^'  that  where  a  statute  uses  the  word  '  unlawfully'  in  the  description  of  an 
offence,  it  is  certain  that  an  indictment  grounded  on  it  must  use  the  word  iUici^  or 
some  other  tantamount."  The  indictment,  therefore,  seemed  to  the  learned  judge  to 
be  bad ;  but  be  left  the  case  to  the  jury ;  and,  upon  a  case  reserved,  the  judges  held 
that  the  indictment  ought  to  have  charged  the  act  to  have  been  done  "  unlawfbUy/' 
and  they  thought  it  best  to  order  a  new  indictment  to  be  pre&rred  at  the  following 
assises.  (/) 

It  was  holden  not  to  be  necessary  to  allege  the  burning  of  a  dmeiUng-hoiiae  ;  and 
that  the  burning  of  a  hou^  only  was  a  sufficient  stateme-nt.(^)  And  where  an  in- 
dictment on  the  same  repealed  statute  stated  the  burning  to  be  of  owAoti^s  generally, 
without  specifying  their  denomination,  it  was  holden  good.(/0  And  we  have  just 
seen  that  it  was  holden  to  be  sufficient,  in  an  indictment  upon  that  statute,  to  state 
the  burning  of  an  outhouse,  if  it  were  such  in  &ct,  though  in  point  of  law  it  was 

(z)  Reg.  V  Brown,  3  F.  &  F.  821.  If  this  case  is  correctly  reported.  It  deserres  recon- 
sideration. 

(a)  Rex  V,  Farrington,  MS.,  Bayley,  J.,  and  R.  ft  R.  207.  See  Rex  v.  NewUI,  ante,  p. 
1019. 

{0)  Reg.  V.  Allison,  1  Cox  G.  C.  24.  (c)  Ante,  p.  1033. 

(d)  2  £a8t  P.  C.  c.  21,  s.  II,  p.  1033,  ante,  p.  1034.  In  Ooz'e  case,  1  Leach  71,  it  was 
holden,  upon  an  indictment  for  perjury  at  common  law,  that  the  words  '*  falsely ,  mali- 
ciously,  wickedly,  and  corruptly,"  implied  that  the  offence  was  committed  wilfully. 

(e)  Minton's  case,  2  East  P.  0.  c.  21,  s.  6,  p.  1033. 

(/)  Rex  v.  Turner,  R.  ft  M.  C   C.  R.  239 ;  4  C.  ft  P.  245  (19  E.  C.  L.  R.)  j  1  Lew.  9. 
(V)  3  Inst.  67 ;  1  Hale  5«7  ;  Sum.  86 ;  1  Hawk.  P.  C.  c.  39,  s.  1 ;  <zn/«,  p.  1037,  note  (/). 
(h)  Glandfield's  case,  2  East  P.  C.  c.  21,  s.  11,  p.  1033,  1034. 

>  In  an  indictment  for  an  attempt  to  burn  a  building,  it  is  not  necesaary.to  describe  the 
combustible  materials  ased  for  the  purpose :  Comm.  p,  Flynn^  3  Cash.  529. 
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parcel  of  the  dweUiDg-honse^  as  being  within  the  ourtikge.(i)  Where  the  indioi- 
ment  was  for  setting  fire  to  a  hay-staek  upon  the  ftame  statute,  it  was  decided  that  it 
was  npt  neoessaiy  to  arer  that  the  stack  was  thereby  burnt;  that  not  being  requisite 
to  the  completion  of  the  offenee.(y) 

It  is  material  in  an  indictment  at  common  kw  that  the  ownership  of  the  house 
should  be  correctly  stated  so  as  to  show  it  to  be  the  house  of  anotlier  within  the 
principles  mentioned  in  an  early  part  of  this  chapter.  (A;)  And  stating  that  the 
prisoner  set  fire  to  a  house  at,  &c.,  without  stating  whose  house  it  was,  or  alleging 
anything  to  excuse  that  statement,  will  not  be  sufficient.  An  indictment  charged 
ihat  the  prisoner  feloniously  set  fire  to  a  house  situated  in  the  parish  of  E.,  and  it 
was  holden  to  be  bad.(^)  *The  facts  were  that  the  house  belonged  to  a  p^^  ^^^ 
parish,  and  the  parish  permitted  a  person  to  live  in  it  who  was  merely  a  ^ 
servant  of  the  parish,  and  it  was  wholly  unknown  who  were  the  trustees,  or  in 
whom  the  legal  estate  was  vested ;  and  it  appears  to  have  been  holden  by  the  judges, 
that  such  house  might  have  been  laid  to  be  the  property  of  the  overseer  or  of  per- 
sons nnknown.(fn)  In  an  indictment  upon  the  24  &  25  Vict.  c.  97,  it  is,  as  we  have 
seen,  by  the  words  of  the  statute,  sufficient  to  show  the  bouse,  &c.,  to  be  in  the  pos- 
session of  the  offender,  or  in  the  possession  of  any  other  person. 

With  respect  to  the  nature  of  the  possession  it  appears  from  a  recent  case  that  a 
house  in  part  of  which  a  man  lives,  and  other  parts  of  which  he  lets  to  lodgers,  may 
be  described  as  his  house,  though  he  has  taken  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  executed  an  assignment  including  the  house,  if  the  assignee  has  not  taken 
possession :  or  at  least  no  objection  can  be  made  if  in  other  counts  it  is  stated  as  the 
house  of  the  assignee  and  also  of  the  lodger  whose  room  was  set  fire  to.  The  in-^ 
dictment  described  the  house  firet  as  Fearne*s,  secondly  as  Dance's,  and  thirdly  as 
the  prisoner's.  Feame  occupied  part  of  it  and  let  out  the  rest  in  lodgings,  the 
room  set  fire  to  being  let  to  the  prisoner ;  five  months  before  the  fire  Feame  was  dis- 
charged as  an  insolvent  debtor,  and  had  previously  executed  an  assignment,  includ- 
ing this  house,  to  Dance;  Dance  never  took  possession.  A  case  was  reserved  upon 
the  point  whether  the  possession  of  the  house  was  rightly  described,  and  the  judges 
held  that  it  was ;  for  the  whole  house  was  properly  in  the  possession  of  Feame,  the 
possession  by  his  tenants  being  his  possession ;  and  if  not,  the  prisoner's  own  room 
might  be  deemed  his  house.(n) 

It  has  been  observed,  that  it  requires  great  nicety  in  some  cases  to  distinguish 
the  person  who  may  be  said  to  occupy  property  9uo  jure  :{p)  and  it  will  in  some 
eases  be  advisable  to  state  the  ownership  or  possession  differently,  in  different  counts, 
in  order  to  obviate  any  objection  on  the  ground  of  variance.  In  a  case  where  the 
indictment  laid  the  whole  of  the  premises  consumed  by  the  fire  as  in  the  sole 
occupation  of  one  B.  Silk,  widow,  it  appeared  that  the  premises  burned,  consisting 
of  outhouses,  were  the  property  of  the  widow,  but  where  only  made  use  of  by  her 
son,  who  lived  with  her  after  his  father's  death,  in  ^e  dwelling-house  adjoining  the 
outhouses,  and  took  upon  him  the  sole  management  of  the  farm,  with  which  these 
outhouses  were  used,  to  the  loss  and  profit  of  which  he  alone  stood,  though  without 
any  particular  agreement  between  him  and  his  mother,  and  he  paid  all  the  servants, 
and  purchased  all  the  stock ;  but  the  leg^  property,  both  in  the  dwdling-house  and 
farm,  was  in  the  mother,  and  she  alone  repaired  the  dwelling-house  and  the  out- 
houses in  question  ;  and  the  indictment  in  this  form  was  holden  to  be  improper. 
And  Heath,  J.,  held,  that  as  to  the  stable,  pound,  and  hog-sties,  which  the  son 
alone  used,  the  indictment  must  lay  them  to  be  in  his  occupation ;  and  as  to  the 
brewhouse  (another  of  the  outhouses  burned),  the  mother  ana  son  both  occasionally 
paying  for  ingredients,  the  beer  being  used  in  the  faonily,  to  the  expenses  of  whicn 
the  mother  in  part  contributed,  though  without  any  particular  *agreement  ^^^  ^ . « 
as  to  the  proportion,  that  the  same  should  be  laid  as  in  their  joint  occupa-   ^ 

(i)  North's  case,  ante^  p.  1037. 

(j)  Hex  V.  Salmon,  MS.  Bajley,  J.,  and  R.  &  K«  26. 

(k)  Ante^  p.  1026,  et  8fg. 

{l)  Rickman's  case,  2  Bast  P.  C.  c.  21,  s.  11,  p.  1034,  MS.  Bayley,  J. 

(m)  2  East  P.  C.  Ibid. 

(n)  Rez  V.  Ball,  MS.  Bayley,  J  ,  and  R.  k  M.  G.  G.  R.  30. 

(o)  2  East  P.  G.  c.  21,  s.  11,  p.  1034. 
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tioo.  The  prisoner  was  ftftetumrds  eonvioted  on  a  aeocmd  iadidtment^  drawn  agree- 
ably to  this  opinion,  and  containing  two  counts;  tho'6nt  lajvng  the  oeonpafebn  in 
the  son  abne,  the  other  laying  it  in  the  mother  i«d  md;  and  he  was  BmeenUd/p) 

The  prisoner,  who  was  the  wife  of  Jamee  Waliis.  waa  iodieted  for  settinf^  fice^tn  a 
certain  house  in  the  posseBBion  of  the  said  J.  Wallk,  wi^  intent  to  injoro  M. 
Wright.  The  seoond  eoont  chai^eed  her  with  the  Kke  offenee  with  intent  to  injore 
Lord  Yarborongh.  The  prinoner'a  hnabanJ  waa  a  laborer  of  Mr.  Wr^t,  wlio  pro- 
vided him  with  the  house  in  qaeation  as  part  of  his  wagea.  The  houe  was  Lord 
Yarborough^s  property,  and  was  let  with  a  large  farm,  and  other  cottages  far  the 
acoommodataon  of  laborers  on  the  ftrm,  by  his  lofd^ip  to  Wri^t  Wr^rht,  b^g 
dissatisfied  with  WaHis's  condnct,  dlsohai^ed  bim  from  his  servioe,  a«d  toid  him  to 
quit  his  house  in  a  month,  which  time  he  allowed  htm  to  proonire  another  rosidencf^. 
Two  days  after  the  expiration  of  the  month,  Walli*  and  die  prisoner  and  his  family 
still  continuing  in  possession,  Wright  and  two  of  his  serranta  went  in  tihe  daytime, 
whilst  the  husband  was  out,  to  strip  off  part  of  the  thaftch,  in  ofder  to  foree  them  to 
quit.  The  prisoner  resisted ;  stradc  at  the  men  with  «  pitch'fork;  knocked  out  the 
windows  and  doors;  made  a  fire  witik  the  fttigmentft^n  the  floor  of  the  house,  and 
thereby  set  the  house  on  fire,  and  burned  it  down.  The  jury  found  that  she  wiHttlly 
set  the  house  on  fire,  and  that  the  fire  communkaled  to  tike  house  whilst  WaJTlis 
continued  in  the  •actual  possesion  of  it  by  means  of  hiafhmily  and  furniture.  The 
learned  judge  thought  the  indictment  should  hetn  been  Aim^d  diffftnently,  and 
should  have  stated  the  house  to  be  in  the  posssssion  of  Wright,  Wallis  having,  at 
the  time  of  the  fire,  no  law^l  possession,  b«rt  the  legal  possesion  being  in  Wright: 
an  ofience  committed  under  similar  cireumstatioes  would  have  been  ci^tal  before 
the  passing  of  the  43  Oeo.  3,  c.  58,(^)  and  would  have  been  a  felony  at  common 
law.  But,  upon  a  ease  reserved,  the  judges  present  held,  ^tk^  as  Wallis  waa  the 
actual  occupier,  the  statement  was  proper,  and  the  conviction  right. (r) 

It  was  considered  in  a  case  under  the  7  &  8  Oeo.  4^  o.  80,  s.  9,  that  an  indict- 
ment for  setting  fire  to  a  barge  ought  to  oiMitatii  an  «^rment  that  it  Iras  done  n4th 
intent  to  injure  the  owner.  The  prisoner  was  indiotsd  ibt  having  wilfdlly  and 
maliciously  set  fire  to  a  barge,  the  property  of  H.  Stevens,  and  th^re  was  bo  aver* 
ment  that  the  prisoner  did  it  with  intent  to  prejudice,  &e.  Aldeiison,  J.,  was  of 
opinion  that  such  an  averment  was  necessary ;  and  upon  its  beinj^  submitted  for  the 
prosecution  that  the  indietment  was  snfiicient  withoift  it,  AMeiBon,  J.,  observed, 
that  at  least  it  would  have  been  safer  to  have  had  it ;  but  said  that  he  wonld  oonihr 
with  Mr.  Ji  G^elee  on  the  point,  and  if  he  agreed  with  htm,  he  would  reserve  this 
*104<)1  ^^  ^^^  ^^^  opinion  of  the  judges.  Gaselee,  J.,  ofn  being  consulted,  was  of 
•J  opinion  that  the  indictment  mm  ^insufficient;  but  the  prisoner  was  ae- 
quittted,  and  therefore  any  further  eoneideraitidn  of  the  ease  bectfme  unnecessary .(s) 

The  prisoner  was  indicted  in  the  first  count  for  setting  fire  to  an  outhouse  in  the 
possession  of  Chettle,  with  intent  thereby  to  injure  Chet^.  and  to  a  certain  stack 
of  straw  belonging  to  ChetUe;  in  the  seoond  count  fm*  netting  fire  to  an  outhouse; 
and  in  the  third  for  setting  fire  to  a  certain  stack  of  straw  i^longing  to  Chettle,  not 
saying  with  intent  to  injure,  Ac.  And,  upon  a  case  reserved,  the  judges  present 
were  unanimously  of  opinion  Uiat,  as  the  17th  dause  of  the  Act  had  no  words  of 
intent,  the  last  count  was  good.(0 

The  judges  will  take  judicial  notioe  that  beans  are  <' pulse;''  and  therefore,  where 
an  indictment  charged  the  prisoner  with  setting  fire  to  a  certain  stack  of  beans,  upon 
a  case  reserved,  the  judges  present  unanimously  held  that  they  were  bound  to  con- 
sider beans  as  a  species  of  pulse,  and  the  conviction  was  affirmed. (t^) 

So  the  judges  will  take  notice  that  barley  is  corn  or  grain.     Where,  therefore,  an 

(p)  Glandfields  case,  2  East  P.  C.  c.  21,  8.  11,  p.  1054. 

(q)  Gowen's  case,  2  East  P.  0.  1027.  (f)  Rex  v.  WalUs,  R.  &  M.  C.  C.  R.  344. 

(•)  Rex  V.  Smith,  4  C.  &  P.  569  (19  E.  0.  L.  R.),  March  15,  1831.  This  case  occurred 
before  Rex  v.  Newill,  infra,  and  it  may  therefore  perhaps  he  donated  whether  the  opinion 
expressed  by  the  learned  judges  in  this  case  may  not  be  considered  as  overruled  by  that 
case.     G.  S.  G. 

(t)  Rex  V.  Newill,  R.  &  M.  0.  0.  R.  458.  See  this  case,  ante,  p.  1019,  as  to  the  person 
intended  to  be  injured. 

(II)  Rex  V,  Woodward,  R.  &  M.  C.  C.  R.  323. 


CHAP.  XLIY.]  BT  STATCXE.  1949 


iadtctment  oharged  the  prisoner  with  setdng  fise-fta  a  atook  of  barley,  Patteson,  J., 
held  tha6  it  was  8uffieieiit.('»)* 

An  iadietment  al'eged  ^atihe  prisoner. set  fire  to  oepiain  irood,  to  wit)  to  twentj 
yards  squiure  of  wood,  situaie  and  growiag,  &Xi  ^  and  Alderson,  B.,  ailer  consulting 
vTilliiMiiiiy  J.,  ssiid  it  was  noofibncb  to  set  fire  to  a  single  detached  tree;  and  this 
indiabment  was  so  framed  that  proof  of  the*  prisoner's  bwriiig  set  fire  to  a  single 
deti^ched  tree  wocdd  sustsiii  it  in  poiat'of  fiMty  and  as  he  should  be  obliged  to  arrest 
the  judgment  if  the  prtsoner  was  contieted,  it  was  no  use  to  go  on  with  the 
ca8e.(«7) 

An  Indictment  which  allies  that  the  prisoners  on  sneh  a  day,  and  at  such  a 
l^ee,  ''  felonioosly,  unlawfully,  and  malioionsly  did  set  fire  to  a  certain  stack  of 
barley  of  E.  P.  W.,  then  and  tber6  being,"  sufficiently  states  the  property  to  belong 
to  E..  P.  W.^  and  there  is  no  necessity  for  such  >  an  indictment  to  state  that  the 
prifloiier  did  '^  then  and  there"  set  fire,  &c*(£o) 

The  general  pro? tsions  of  the  7  &eo.  4,  c  64,  as  to  the  statement  of  the  owner« 
ship  of  partners,  joint  tenants,  &0i,  and  the  ownership  of  property  belonging  to 
counties,  parishes,  &e.,  will  apply  to  prosecutions  for  the  offences  now  under  con- 
8ideradon.(^) 

The  indictment  on  the  1  Vict,  c  89,  s.  2,  alleged  that  the  prisoner  set  fire  to  the 
dwelling-house  of  J.  S-,  the  said  J.  S.  and  his  wife  then  being  therein.  The 
evidence  failed  diBtinctJy  to  show  that  either  J.  S.  or  his  wife  were  in  the  house  at 
bhe  time  of  the  fire;  and  Wightnaan,  J.,  held  that  as  there  was  no  such  proof,  the 
case  oonld  not  be  sustained  on  the  I  Viet.  c.  89,  s.  2,  and  as  there  was  no  allegation 
of  an  intent  to  defraad  or  injure  any  pednon,  the  case  could  not  be  sustained  on  the 
third  section.(fi;) 

Where  an  indictment  on  the  1  Vict*  e,  89,  s.  2,  alleged  that  the  '''prisoner  r^ei  arq 
set  fire  to  a  dwelling-hovse,  M.  T.  being  therein,  and  it  appeared  that  the  ^ 
prisoner  set  fire  to  an  outhouse  adjoining  to  and  under  the  same  roof,  but  not  com- 
munioatiDg  with  the  dwelling-house,  and  the  fire  spread  to  the  house,  which 
was  burnt.  At  the  time  the  prisoner  set  Sue  to  the  outhouse  M.  T.  was  in  the 
dwelling-house,  but  before  the  fire  extended  to  the  house  she  had  lefl  it  Patteson, 
J. :  ^'Although  there  can  be  no  doubt  that  setting  fire  to  an  outhouse,  which  after- 
wards extends  to  an  adjoining  dweUing-house,  is  setting  fire  to  the  dwelling-house, 
yet  unless  some  person  is  in  the  dwelling-house  at  the  moment  the  fire  reaches  it, 
the  capital  part  of  the  charge  cannot  be  sustained.  And  as  there  is  no  allegation 
in  this  indictment  that  the  object  of  the  prisoner  was  to  defraud  or  injure  any  one, 
she  cannot  be  found  guMty  of  the  minor  offence  under  seo«  3/'(a)  So  where  a 
prisoner  was  indicted  for  setting  fire  to  a  house^  certain  persons  being  therein,  and  it 
appeared  that  there  was  a  stable  immediatelT  adjoining  the  house,  and  that  the 
iamily,  being  alarmed  by  the  cry  of  fire,  rushed  into  the  yard,  and  the  stable  was 
then  in  flames,  and  these  flames  communicated  to  the  house,  but  the  evidence  was 
not  precise  as  to  the  time  when  the  house  took  fire.  Alderson,  B.,  directed  the  jury 
to  find  whether  the  house  took  fire  be&r«  the  family  got  in  the  yard  or  after.  If 
they  were  of  oplnioa  that  it  was  after  the  family  was  in  the  yard,  he  thought  they 
ought  to  aoqiiit  the  prisoner  of  the  capital  part  of  the  charge,  as  to  sustain  that  in 
his  opinion,  it  was  necessary  that  the  parties  named  in  the  indictment  should  be  in 
the  house  at  the  v^y  time  the  fire  was  communicated  to  it{h) 

(v)  Rex  V.  Sw&tkins,  4  C.  &  P.  M8.  (18  S.  G.  L.  R.). 

(tp)  Reg.  V.  Davy,  1  Cox  0.  C.  60.  (x)  Rex  v,  Swatkins,  ubi  supra. 

\jf\  See  ante^  p.  332,  et  seg.  {z)  Reg.  v,  Paice,  1  C.  &  K.  73  (47  E.  C.  L.  R.). 

(a)  Reg.  V.  Fletcher,  2  C.  k  R.  21K  (61  E.  G.  L.  R.).  Ab  the  oathouse  was  under  the 
same  roof  as  the  house,  it  would  seem  that  for  the  purpose  of  arson  it  was  parcel  of  the 
dwelling-house.  See  ^n^.p.  1028,  and  cases  there  cited  ;  this  decision,  therefore,  which 
passed  without  argument,  may  be  doubted ;  possibly  it  might  be  thought  the  7  &  8  Qeo. 
4,  c.  29,  6. 13,  applied,  but  it  does  not. 

(b)  Reg.  V,  Warren,  1  Cox  C.  C.  68.  The  jury  acquitted,  or  the  point  would  bare  been 
reserved. 


^  An  indictment  for  burning  stacks  of  wheat  is  not  supported  by  evidence  of  burning 
shocks  of  wheat:  Denbow  v.  State,  18  Ohio  11. 
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The  first  oount  charged  the  prisoner  with  setting  fire  to  a  shed  of  the  S.  E.  R. 
Co.;  the  second  another  shed  of  one  Lake;  the  third  certain  goods  of  the  Gompanj*8 
in  another  shed  of  the  company;  the  fburth  certain  goods  of  one  Lake,  in  an  other 
shed  of  the  said  Lake ;  and  the  last  certain  goods  of  the  company  in  another  shed 
of  Lake's.  On  arraignment  it  was  urged  that  the  prosecution  ought  to  elect,  as  the 
indictment  charged  distinct  felonies  under  different  sections  of  the  Act  Wightman, 
J. :  *^  It  does  not  appear  that  it  is  not  all  one  and  the  same  transaction,  or  indeed 
one  and  the  same  act ;  the  prisoner  may  have  set  fire  to  goods  in  one  shed,  and  so 
set  fire  to  others ;  in  that  case  it  will  he  all  one  act"((;) 

In  a  case  where  the  prisoners  were  charged  with  setting  fire  to  a  house,  the  proof 
adduced  hy  the  first  witness  of  their  having  been  present  in  the  house,  and  impH- 
oated  in  the  fact,  was  that  a  bed  and  blankets,  which  had  been  taken  out  of  the 
house  at  the  time  it  was  fired,  and  concealed  by  them  fVom  that  time,  were  after- 
wards found  in  their  possession ;  and  Buller,  J.,  doubted  at  first  whether  such 
evidence  of  another  felony  could  be  admitted  in  support  of  this  charge.  But  as  it 
^10511  ^^^^^  ^  ^  ^"  ^^^  ^^^  although  '*'the  prisoners  came  twice  to  the  house 
-*  fired,  which  was  adjoining  to  their  own,  he  admitted  this  amongst  other 
evidence,  (rf) 

A  female  servant  of  the  prosecutor  was  indicted  for  setting  fire  to  his  stable.  The 
fire  was  discovered  at  an  early  hour  in  the  morning  in  the  stable,  which  was  not  far 
from  the  kitchen,  where  it  was  the  duty  of  the  prisoner  to  be ;  and  in  order  to 
prove  that  it  must  have  originated  in  the  wilful  act  of  some  one  connected  with  the 
nottse,  it  was  proposed  to  show  that  on  two  former  recent  occasions  attempts  had 
been  made  by  some  one  from  within  the  house  to  fire  the  warehouse  and  the  shop 
of  the  prosecutor,  though  there  was  no  evidence  to  show  that  the  prisoner  or  any 
other  person  was  implicated  in  these  attempts ;  and  Pollock,  C.  B.,  held  that  this 
evidence  was  dearly  admissible,  and  might  be  used  at  all  events  for  the  purpose  of 
showing  that  the  present  fire  could  not  have  been  the  result  of  accident.  Surely  if 
a  man  finds  certain  mysterious  circumstances  to  arise  day  after  day  in  his  establieh- 
ment,  he  is  at  liberty  to  refer  to  them,  if  only  fi>r  the  purpose  of  showing  that  they 
could  not  have  had  their  origin  in  accident,  and  that  a  repetition  of  them  could  only 
lead  to  the  conclusion  that  they  resulted  from  malice  and  design,  (e)* 

One  indictment  charged  the  prisoner  with  setting  fire  to  a  rick  of  one  Wilsou, 
another  a  rick  of  one  Applebee,  and  a  third  a  rick  of  one  TayIor.(/)  On  the 
evening  before  the  fires,  which  were  all  in  the  same  night,  the  prisoner  was  at  a 
puhlio^house,  and  complained  that  Wilson  had  sent  a  lawyer's  letter  to  his  father 
for  a  debt  of  £3,  whicn  the  prisoner  owed  him,  and  he  said  he  would  be  even  with 
him,  and  would  light  Badsey  fVom  end  to  end,  and  bum  the  whole  lot.  He  left  the 
public-house  about  half-past  six,  saying  he  was  going  to  Evesham,  to  do  which 
he  would  have  to  pass  near  both  Applebee's  and  Wilson's  rickyrirds.  At  seven  a 
rick  in  Applebee's  yard  was  on  fire,  but  soon  put  out.  At  half-past  seven  a  rick  in 
Wilson's  yard,  about  half  a  mile  distant,  was  on  fire,  and  the  prisoner  was  seen  to 
come  out  of  an  orchard  into  the  rickyard,  and  he  said  that  he  nad  heard  the  cry  of 
fire,  and  in  running  to  the  place  had  jumped  into  themillpond,  and  was  wet  through ; 
but  his  dress  appeared  quite  dry.  He  assisted  in  putting  out  the  fire,  and  after- 
wards went  into  the  house,  and  was  there  as  late  as  eleven ;  but  in  the  meantime 
had  been  home  and  changed  his  clothes,  and  his  fVock  was  then  very  wet.     At  half- 

(c)  Reg.  V,  Davis,  3  F.  &  P.  19.  The  proof  was  that  the  {idsoner  set  fire  to  eome  straw 
in  a  shed  let  by  the  cotnpanj  to  Lake,  and  the  Bhed  and  goods  of  Lake  therein  were 
burnt. 

(d)  Rickman^s  ease,  2  East  P.  C.  o.  21,  8.  11,  p.  1035. 

(«]  Reg.  V.  Bailey,  2  Ck)x  G.  C.  311.  Pollock,  0.  B.,  cited  Gapt^ii  QonalUo**  caae,  wliare 
it  was  proved  that  a  tree  had  been  sawn  nearly  in  two  near  a  spot  where  Sir  T.  Boagbton 
used  to  fish,  on  a  trial  for  poisoning  bim,  though  thete  was  np  proof  who  had  sawn  U. 

(/)  In  order  that  the  prisoner  migbt  not  be  prejudiced  this  facts  were  stated  to  Patte* 
son,  J.,  out  of  the  hearing  of  the  jury,  and  the  evidence  adduced  according  to  bia  opinion. 


1  Previous  threats  of  revenge  against  the  owner  are  admissible:  Comm.  v.  Goodwin,  14 
Gray  55.  On  an  indictment  for  arson,  the  jury  may  view  the  premises  :  Fleming  v.  State. 
11  Ind.  234. 
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past  twelve  a  rick  of  the  prisoner's  uncle  was  on  fire,  and  the  people  at  Wilson's 
immediately  proceeded  towards  it,  and  met  the  prisoner  ninning  towards  Wilson's. 
He  was  told  nis  father's  or  his  uncle's  neks  were  x)n  fire,  and  replied,  *^  Not  it,"  and 
proceeded  towards  Wilson's ;  but  afterwards  was  assisting  at  putting  out  the  fire  at 
his  uncle's,  Patteson,  J.,  was  of  opinion  that,  on  the  part  of  the  prosecution,  eri- 
dence  might  be  given,  on  the  indictment  for  setting  fire  to  Wilson's  rick,  of  the 
movements  of  the  prisoner  during  the  whole  of  that  night,  including  the  r^ici  Af:o 
facts  of  his  presence  '''and  demeanor  at  the  other  fires,  the  subject  of  the  two  ^ 
other  indictments;  but  that  evidence  ought  not  to  be  given  of  threats^  statements, 
and  particular  acts  pointing  alone  to  those  other  charges,  and  not  tending  to  impli- 
cate or  explain  the  conduct  of  the  prisoner  in  reference  to  the  fire  at  Wil8on's.(^S 

On  an  indictment  for  setting  fire  to  a  rick  of  straw  it  appeared  that  the  rick  nad 
been  set  on  fire  by  the  prisoner's  having  fired  a  gun  verv  near  it ;  and  on  the  part 
of  the  crown  it  was  proposed  to  prove  that  the  nek  had  been  on  fire  on  the  previous 
day,  and  that  the  prisoner  was  then  close  to  it  with  a  gun  in  his  hand.  The  defence 
was  that  the  firing  at  the  rick  was  accidental.  It  was  contended  that  the  evidence 
was  not  admissible.  The  firing  of  the  lick  on  the  previous  day,  if  vrilfolly  done, 
was  a  distinct  felony.  Maule,  J. :  ^^  Although  the  evidence  offered  may  be  proof  of 
another  felony,  that  circumstance  does  not  render  it  inadmissiMe,  if  the  evidence  be 
otherwise  receivable.  In  many  cases  it  is  an  important  question  whether  a  thing 
was  done  accidentally  or  wilfully."     **  I  shall  receive  the  evidenoe."(A) 

On  an  indictment  for  setting  fire  to  a  building  it  appeared  that  the  prisoner  had 
^ven  notice  of  other  fires,  and  had  claimed  the  reward  usually  paid  on  such  oooa- 
sioDS  at  the  engine  station ,  and  he  had  apparently  no  other  motive  in  setting  fire  to 
the  building  in  question  than  the  expectation  of  getting  such  reward ;  and,  on  the 
part  of  the  crown,  it  was  proposed  to  show  that  the  other  fires,  of  which  the  pri* 
soner  had  given  notice,  were  of  a  similar  nature  to  the  one  in  question,  and  different 
from  those  of  which  notice  was  given  by  other  parties;  but  Krle,  J.,  held,  that  the 
mere  fact  of  the  prisoner's  having  given  notice  of  other  fires,  and  claiming  the 
reward,  did  not  pormit  evidence  to  be  adduced,  on  which  a  presumption  could  be 
grounded  that  he  caused  these  fires.(») 

Where  on  an  indictment  for  manslaughter  in  causing  a  death  by  setting  fire  to  a 
ship  it  was  opened  that  the  prisoner  struck  a  light  with  a  match,  and  lighted  a 
candle,  in  a  part  of  the  ship  forbidden  by  the  ship's  regulations,  and  threw  away 
the  match  before  it  was  eztinguished,  but  that  after  he  had  done  so  a  period  of  six 
hours  elapsed  without  any  sign  of  fire  by  pight  or  smell ;  Bramwell,  B.,  said,  *^  I 
cannot  say  there  is  no  evidence  for  the  jury,  and  undoubtedly  if  you  could  prove 
exhaustively  that  the  fire  could  not  have  arisen  from  any  other  cause,  that  would  be 
sufficient.  But  here  six  hours  elapse  without  the  slightest  sign,  and  it  would  seem 
rather  like  guessing  at  the  prisoner's  guilt,  which  should  be  brought  home  to  him 
without  any  reasonable  doubt,  to  convict  him  upon  this  evidence,  (j) 

On  an  indictment  fur  arson  of  a  house  with  intent  to  defraud  it  was  suggested 
that  the  motive  might  have  been  the  desire  to  realisee  the  sum  insured  upon  the 
:forniture,  &c. ;  and  Pollock,  G.  B.,  held  that  evidence  was  admissible  that  the  pri- 
soner was  in  easy  circumstances^  and  had  a  comfortable  income.(^*) 

It  was  ruled  upon  an  iodictment  for  arson,  that  the  books  of  an  insurance  ri^'ttiKo 
company  are  not  evidence  of  an  insurance,  unless*  notice  had  been  given  to  *- 
produce  the  policy.(^)     On  an  indictment  for  feloniously  setting  fire  to  a  house 
with  intent  to  definud  an  insurance  company,  a  policy  of  insurance  was  given  in 

iff)  ^ST*  ^«  Taylor,  5  Cox  G.  G.  138.  Evidence  was  accordingly  given  of  which  that 
stated  in  the  text  is  a  summary;  bat  threats  against  Applebee  and  Taylor  were  not  ten- 
dered in  evidence.  See  Reg.  v.  Long,  6  G.  ft  P.  1 79  (26  B.  C.  L.  R.),  pott.  Evidence,  vol. 
3,  p.  283. 

(A)  Reg.  V.  DoBsett,  2  C.  k  K.  306  (St  E.  G.  L.  R.).  Maule,  J.,  also  said,  <<  If  a  person 
were  charged  with  havinii^  wilfully  poisoned  another,  and  it  were  a  qnestion  whether  he 
knew  a  certain  white  powder  to  be  poison,  evidence  would  be  admissible  to  show  that 
he  knew  what  the  powder  was,  because  he  had  admkiiBtered  it  to  another  person  who 
had  died,  although  that  might  be  proof  of  another  distinct  felony." 

(i)  Reg.  V.  Regan,  4  Cox  C.  C.  335.  (j)  Reg.  v.  Gardner.  1  F.  ft  F.  Seo. 

(J^*)  ^g*  ^'  Orant,  4  F.  ft  F.  322.  (k)  Rex  v.  Doran,  1  Esp.  127|  Kenyon,  C.  J., 
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evidence  on  the  part  of  the  proBecotieD,  bj  which  the  priaoner^B  goods,  in  a  house 
described  in  the  policy,  were  maured  agiiiist  ftw^  and  opott  which  a  memomndnm 
was  indorsed  stating  that  the  goods  insured  bad  been  rcmoYod  from  the  house  de- 
scribed in  the  policy  to  another  boose  mentioned  ia  the  Biemoniiidnm.  in  this 
boose  so  mentioned  in  the  memoiandom  the  prisoner  was  charged  wkh  baviiig'  com- 
mitted the  felony.  The  pdtoy  was  pioperly  stamped,  bat  the  memorandom  had  no 
stamp ;  and  opon  this  circomstanoe,  an  objeotioB  was  taken  oo  behalf  of  the  pri- 
soner that  it  was  easentially  necessary  to  show,  in  support  of  the  charge,  that  there 
sobeisted  a  legal  effective  contract;  and  that^  by  the  express  provisk>aa  o£the  Stamp 
Acts,  the  memorandom  ia  question  not  being  stamped  cenhi  not  be  ^en  »  evi- 
denoe,  or  be  good  or  available  in  aay  manner  whatevier.  The  point  was  reserved, 
and  the  conviction  was  held  to  be  wrong  (/) 

The  offence  of  setting  fire  to  a  stack  of  corn  is  not  local  but  iransitoiy ;  st  is 
therefore  no  objection,  npon  the  plea  of  not  guilty  to  an  indietment^  that  it  alieges 
the  fire  to  have  taken  place  at  a  different  pkoe  from  what  it  did,  or  at  a  parish 
which,  in  fact,  does  not  ezist.^    The  iadiotment  <^iavged  that  the  prisoaer,  at  the 
pariah  of  Normanton  on  the  Would,  in  the  county  of  Nottingham,  set  fihre  to  a  cer- 
tain onthouse  there  situate,  and  to  a  certain  stack  of  beans  then  and  there  being, 
with  intent,  &c.     The  second  count  stated  that  the  prisoner  at  the  parish  aHoresaid, 
&c.,  set  fire  to  a  certain  outhouse  these  situate,  Ac.     The  third  count  stated  that 
the  prisoner  at  the  parish  aforesaid  set  fire  to  a  eertain  stack  of  beans,  Sec     The 
house  was  in  Normanton  on  the  Would,  in  the  county  of  Nottingham,  which  is  a 
hamlet,  maintaining  its  own  poor,  and  is  in  the  parish  of  Plumtree ;  there  is  no  such 
parish  as  Normanton  on  the  Would  in  the  county  of  Nottingbam ;  but  there  are 
two  parishes  called  Normanton  in  the  county,  one  catied  Normanton  on  the  Soar, 
the  other  Normanton  on  Trent.    Oaselee,  J.,  and  Littledale,  J.,  doubted  whether 
the  prisoner  could  be  convicted  on  this  indictment.    The  objeetion  seemed  (o  be 
more  particularly  applicable  to  the  charge  as  to  the  owthouae,  as  there  was  a  local 
description  given  to  it  which  should  be  proved  as  laid,  and  even  if  the  words  ^  on 
the  Would"  could  be  rejected  as  snipiusage  in  mentioung  the  parish,  still  there  was 
no  such  parish  as  Normanton  singly.     But  they  thought  the  objection  as  to  the 
outhouse  not  material,  if  the  indictment  were  oonreot  as  to  the  stack  of  beana;  and 
as  to  that,  the  first  question  would  be,  whether  the  setting  fire  to  that  were  to  be 
considered  as  of  a  local  nature  as  to  the  pariah,  or  whether  it  were  to  be  considered 
in  the  same  light  as  common  larceny,  which  need  not  to  be  proved  in  the  parish 
alleged,  provided  it  be  in  the  county ;  and  if  it  should  be  put  on  the  same  ground 
as  common  larceny  in  this  respect,  then  a  Question  would  arise  whether,  as  it  was 
proved  negatively  that  there  was  no  such  parish  as  Normanton  on  the  Would  in  the 
*1  n£)4.1   ^^^^^y?  ^^^  indictment  could  be  sustained.     And,  upon  a  case  reserved, 
^  the  judges  present  unanimously  held  that  the  offsnce  of  setting  fire  to  the 
stack  of  beans  had  nothing  of  locality  in  it,  and  that  there  was  no  such  place  in 
the  county  could  only  be  taken  advantage  of  by  plea  in  abatement;  and  the  convic- 
tion was  affirmed. (fTt) 

The  punishment  of  principiUs  in  the  second  degree  and  of  aeceesoiies  has  been 
already  mentioned  amongst  the  general  provisions  of  the  24  ft  25  Vict.*c.  97*(n) 

Upon  an  indictment  for  any  offence  mentioned  in  this  chapter  (except  the 
attempts  specially  provided  for  as  such),  the  jury  may,  under  the  14  ft  15  Vict  c. 
100,  s.  9,{o)  convict  the  prisoner  of  an  attempt  to  commit  the  same,  and  thereupon 
he  may  be  punished  in  the  same  manner  as  if  he  had  been  convicted  on  an  indict- 
ment for  such  attempt 

The  prisoners  were  jointly  charged  with  attanpting  to  set  fire  to  a  mslthonse. 
One  of  the  prisoners  had  gone  to  bed  an  hour  and  a  half  before  the  fire  was  discov- 
ered, and  the  evidence  tended  to  show  that  the  other  prisoner  had  lighted  the  fire 

(l)  GillBon's  case,  2  Leach  1007;  1  Tannt  85;  R.  It  R.  138.  But  the  IT  it  IS  Vict.  c. 
83,  fl.  27,  obviates  Buch  objections  altogether. 

(m)  Rex  V,  Woodward,  R.  &  M.  C.  G.  R.  323.  See  the  14  ft  T«  Yict.  e.  ICO,  a.  23,  ante, 
p.  323.  There  seems  no  reason  to  dotibt,  aKhoagh  no  opinion  was  given  by  the  jndges 
on  the  point,  that  the  description  of  the  onthouse  being  local  was  bad.    See  anUj  p.  323. 

(n)  Ante^  p.  1021.  (o)  AhUj  vol.  1,  p.  1. 

1  Comm.  V.  Lamb,  1  Gray  493 ;  State  v.  Gaffrey,  4  Chand.  163. 
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very  shortly  before  it  was  discoTered.  It  was  objected  that  there  was  no  case 
against  the  former  prisoner.  :  It  was  anawiered  that  whatever  would  make  a  person 
an  aocessory  before  the  fact  in  a  felony  wonld  make  him  a  principal  in  a  misde- 
meanor ;  and  Williams,  J.,  orerfufed  the  pbjeotion,  and  told  the  jnry  that  in  trea- 
son and  misdemeanor  all  who  take  part  in  the  crime  are  principals,  and  that  it  was 
not  neoessary  in  this  ease  to  prove  that  the  one  prisoner  was  present  when  the 
other  pritoner  attempted  to  set  fire  to  the  malthonse,  and  if  they  were  satisfied  that 
the  one  counselled  and  encouraged  the  other  to  set  fiire  to  the  malthouse,  they  might 
hoth  be  convicted  on  this  indiotmiBnt.(p) 

The  prisoner  was  indicted,  on  the  9  &  10  Vict.  c.  25,  s.  7,  for  attempting  to  set 
fire  to  a  staek  of  corn  with  a  luciFer-matoh.  The  prisoner  applied  to  the  prosecu- 
tor for  work,  and  being  refused  threatened  to  burn  him  up :  he  was  then  seen  to  go 
to  a  neighboring  staick,  and,  kneeling  down  close  to  it,  to  strike  a  lucifer-matoh,  but 
discovering  that  he  was  watched,  he  blew  out  the  match,  and  went  away.  Pollock, 
G.  B.,  told  the  Jury  that  if  they  thought  the  prisoner  intended  to  set  fire  to  the 
stack,  and  that  he  would  have  done  so  had  he  not  been  interrupted,  this  was  in  law 
a  sufficient  attempt  to  set  fire  to  the  stack  within  the  meaning  of  the'statute.  It 
was  clear  that  every  act  done  by  a  person  with  a  view  of  committing  the  felonies 
/  therein  mentioned  was  not  within  the  statute ;  as,  for  instance,  buying  a  boa^  of 
lucifer-matches  with  intent  to  set  fire  to  a  house.  The  act  must  be  one  immediately 
and  directly  tending  to  the  execution  of  the  principal  crime  [and  oommitted  by  the 
prisoner  under  such  circomstanoes  that  he  has  the  power  of  carrying  his  intention 
into  execution].(9)  *Tbe  facts  proved  in  this  case  were  sufficient  to  war-  r^fc-i  akr 
rant  ihe  jury  in  finding  the  prisoner  guilty,  if  they  thought  that  he  in-  ^ 
tended  to  set  fire  to  the  stadL.(r) 

In  oonolusion  of  this  chapter,  it  may  be  mentioned,  that  by  the  14  Geo.  3,  o.  78, 
s.  84,  if  any  menial  or  other  servant,  through  negligenoe  or  carelessness,  shall  fire, 
or  cause  to  be  fired,  any  dwelling-house  or  outhouse,  and  be  convicted  thereof,  by 
oath  of  one  witness  before  two  justices,  he  shall  forfeit  £100  to  the  churchwardens, 
to  be  distributed  amount  tibe  snffisrers  by  such  fire }  and  if  he  shall  not  pay  the  same 
immediately  on  demand  of  the  ohur^hwatdens,  he  diall  be  oommitted  by  the  justices 
to  some  workhouse^  or  oommon  gaol  or  house  of  correction,  for  eighteen  months, 
there  to  be  kept  to  hard  labor. 

The  28  &  29  Viet.  c.  90^  repeals  (he  14  Oeo.  3,  c.  78 ;  except  83  and  86. 
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IN/UBTBS  !IK)  BOII*2>IiHa9  BT  TBNANT& 

By  the  24  &  26  Vict^  e.  97,  s.  13^  '^  whosoever  being,  possessed  of  any  dwelling- 
house  or  other  building,  or  paH  of  ai»y  dweUiiM^u$e  or  other  buUding,  held  for  any 
term  of  years  or  other  less  tenutoc  at.  will,  or  held  over  after  tiie  termination  of  any 
tenancy,  shall  unlawfully  and  maliciously  pull  down  or  demolish,  or  begin  to  pull 
down  or  demolish,  the  same  or  any  part  thereof^  or  shall  unlawfully  and  maliciously 
pull  down  or  sever  from  the  freehold  any  fixture  being  fixed  in  oar  to  such  dwelling- 
house  or  building,  or  part  of  such  dweUing-home  or  huUding^  shall  be  guilty  of  a 
misdemeanier.(a) 

{p)  Reg.  ».  CUyton,  1  C.  &  K.  128  (47  E.  C.  L.  R,). 

{q)  The  dictum  between  brackets  seems  to  be  erron^olis;  for  there  is  no  doubt  that  a 
man  be  guilty  of  an  atitempt  to  iioipniit  a  orime»  though  he  be  prevented  by  superior  force 
from  doing  so. 

(r)  Reg.  V.  Tjyrlor,  I  F.  *  F,  51 1» 

(<)  This  clauiie  is  new  in  England.  It  was  framed  from  the  8  Geo.  4,  c.  56,  8.  24  (I.), 
the  terms  being  considerabiy  aitered. 

This  clause  extends  the  former  enactment  to  any  tenant  of  any  part  of  a  dwelUog*hoase 
or  other  building. 

This  clause  is  a  very  important  improvement  in  the  law  of  England,  as  tenants  have 
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OF  killing  and  maiming  cattle  and  other  animals. 

It  has  been  holden  that  do  indictment  lies  a^  oommon  law  for  unlawfiillj  with 
force  and  arms  maiming  a  horse.  The  indictment  charged  that  the  prisoner,  on, 
&c.,  with  force  and  arms  at,  &c.,  '^  one  black  gelding  of  the  valae  of  £30,  of  the 
goods  and  chattels  of  one  W.  Collj^er,  then  and  there  being,  then  and  there  nnlaw- 
fully  did  maim,  to  the  great  damage  of  Collyer,  and  against  the  peaoe,  &c.;"  upon 
reference  to  the  judges  aA«r  conviction,  they  all  held  that  no  indictable  offence  was 
stated  in  the  indictment;  that  if  the  case  were  not  within  the  Black  Act,  9  Geo.  1, 
c.  22,  the  fact  itself  was  only  a  trespass ;  aiid  that  the  words  vi  el  armti  did  not  im- 
ply  force  sufficient  to  support  an  indictment.(a) 

The  9  Geo.  1,  c.  22  (commonly  called  the  Black  Act),  was  for  a  considerable  time 
the  principal  statute  upon  the  offence  of  maliciously  maiming  and  killing  cattle.  But 
that  and  other  statutes  are  now  repealed. 

By  the  24  &  25  Vict.  c.  97,  s.  40,  ^'  whosoever  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  and  not  less  than  five(aa)  years,— or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement. ".(&) 

Sec.  41.  ^^  Whosoever  shall  unlawfully  and  maliciously  kill,  maim,  or  wonnd  any 
dog,  bird,  beast,  or  other  animal,  not  being  cattle,  but  being  ^ther  the  subject  of 
larceny  at  common  law,  or  being  ordinarily  kept  in  a  state  of  confinement,  or  for  any 
domestic  purpose,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  dis- 
cretion of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  oorreetion, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  term 
not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the  amount 
of  injury  done,  such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  justice 
shall  seem  meet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  be  committed  to  the  common  gaol  or 
^•.^e^-i  house  of  correction,  there  to  be  kept  to  *hard  labor  for  such  term  not  ex- 
^  ceeding  twelve  months  as  the  convicting  justice  shall  think  ^C\e) 

As  this  statute  relates  to  the  offence  of  maiming,  &o.,  ^'  cattle  "  in  general,  it  nmy 
be  proper  to  introduce  some  of  the  cases  as  to  the  meaning  of  that  word  in  the  re- 
pealed Acts. 

very  frequently,  especially  when  nnder  notice  to  qnit,  wilfally  injured  houses  and  build- 
ingfs  to  a  great  extent.  This  clause  only  extends  to  houses  and  building^ ;  but  the  effect  of 
sec.  59,  ant€y  p.  1021,  is  to  render  a  tenant  liable  for  any  other  malicious  injury  mentioned 
in  this  Act,  if  done  with  intent  to  injure  the  landlord. 

No  punishment  for  the  offence  created  by  this  section  was  inserted,  because  it  was 
thought  that  the  common  law  punishment  of  fine  or  imprisonment,  or  both,  was  the 
proper  punishment.     See  ante,  vol.  1,  p.  92.     As  to  hard  labor,  &c.,  see  afUe^  p.  1022. 

(a)  Ranger's  case,  2  East  P.  G.  c.  22,  8.  16,  p.  1074. 

laa)  27  &  28  Vict.  c.  47. 

(6)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  16,  and  9  Geo.  4,  c.  56,  a.  17  (I.), 
the  punishment  being  altered  by  several  subsequent  Acta.  As  to  hard  labor,  &c.,  see  eit/e, 
p.  1022. 

(c)  This  clause  is  new,  and  is  a  great  improvement  of  the  law,  as  it  will  protect  domestic 
animals  from  malicious  injuries.  It  includes  any  beast  or  animal,  not  being  cattle,  which 
is  the  subject  of  larceny  at  common  law.  It  also  included  birds  which  are  the  subject  of 
larceny  at  common  law;  such  are  all  kinds  of  poultry,  and,  under  certain  circumstaaces, 
swans  and  pigeons.  So  also  it  includes  any  bird,  beast,  or  other  animal  ordinarily  kept 
in  a  state  of  confinement,  though  not  the  subject  of  larceny,  such  as  parrots  and  ferrets  ; 
and  it  is  to  be  observed  that  the  words  '* ordinarily  kept  in  a  state  of  confinement"  are  a 
description  of  the  mode  in  which  the  animal  is  usually  kept,  and  do  not  render  it  neces- 
sary to  prove  that  the  bird  or  animal  was  confined  at  the  time  when  it  was  injured. 
Lastly,  the  clause  includes  any  bird  or  animal  kept  '*  for  any  domestic  purpose,*'  which 
clearly  embraces  cats. 
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The  9  Geo.  1,  o.  22,  was  considered  as  extending,  and  not  as  abridging,  the 
offences  described  in  the  22  &  23  Car.  2,  o.  7.  « Where  the  prisoner  had  been  con- 
victed on  an  indictment  framed  on  the  9  Geo.  1,  c.  22,  for  killing  a  mare  and  a  colt, 
it  was  moved  in  arrest  of  jac^meat,  first,  that  the  mare  and  colt  were  not  averred  in 
the  indictment  to  be  cattle  within  the  meaning  of  the  Act ;  and,  secondly,  that  the 
word  oattlt  did  not  necessarily  include  horses^  maresy  and  coits.  In  support  of  these 
objections,  several  statutes  were  cited,  in  which  different  sorts  of  animals  were  particu- 
larly 8pceified,(c^)  and  several  others,  in  which  "horses^'  and  ''horses  and  mares" 
seemed  to  be  contradistinguished  from  and  not  included  in  the  word  ''  cattle." (e) 
But  the  judges  agreed  unanimously  that  as  the  22  &  23  Gar.  2,  c.  7,  had  made  the 
offence  of  killing  horses  by  night  a  single  felony,  the  9  G^eo.  1,  o.  22,  was  only  to  be 
considered  as  an  extension  of  that  Act ;  and  some  precedents  of  capital  convictions 
were  cited  upon  this  branch  of  the  statute,  though  none  of  executions.  It  was, 
therefore,  agreed  that  judgment  of  death  should  be  given  against  the  prisoner  at  the 
next  as8iBes.(/)  This  point  received  a  similar  determination  in  subsequent  cases. (^) 
And  it  is  observed  that  it  is  plain  that  the  legislature  must  have  intended  to  include 
horses  in  the  word  '^ cattle"  when  in  the  statute  of  Oar.  2  they  speak  of  '^ horses, 
sheep,  or  other  catUe;"  and  by  the  statute  of  George  the  First  they  exclude  from 
clergy  such  as  kill,  &c.,  any  cootie:  which  latter  statute  was  evidently  intended  to 
enlarge,  and  not  to  restrain,  the  description  of  the  felony. (A)  It  was  subsequently 
decided  that  pigs  were  cattle  within  the  9  Geo.  1.  Upon  conviction  for  poisoning 
pigs,  the  point  was  saved,  whether  pigs  were  cattle  within  the  Act,  and  the  judges 
held  that- they  were.(t)  The  same  decision  more  recently  took  place  with  respect  to 
asses.  The  prisoner  was  convicted  under  the  Act  of  maiming  and  '^'wound-  r^tci  necq 
ing  two  asses,  and  Richards,  G.  B.,  saved  the  point  whether  asses  were  ^ 
within  that  Act ;  and,  upon  a  case  reserved,  the  judges  (eleven  being  present)  held 
that  they  were.(y) 

It  was  also  held  upon  the  9  Geo.  1,  c.  52,  that  the  repealed  clause  extended  to 
such  as  should  maim  or  wound  any  cattle,  though  the  cattle  were  not  destroyed, 
which  by  the  22  &  23  Gar.  2,  c.  7,  was  lefl  a  misdemeanor  at  most,  punishable  only 
by  action  to  recover  treble  damages.  It  was  decided,  therefore,  upon  the  9  Geo.  1 , 
c.  22,  that  the  maiming  or  wounding  need  not  be  mortal ;  and  that  the  wounding 
need  not  even  be  sueh  as  to  cause  a  permanent  injury.  Thus,  upon  an  indictment 
which  charged  the  prisoner,  in  one  count,  with  maiming,  and  in  another  with 
wounding,  a  gelding,  and  upon  proof  that  he  had  maliciously,  and  with  an  intent  to 
injure  the  prosecutor,  driven  a  nail  into  the  frog  of  the  horse's  foot,  whereby  the 
horse  was  rendered  useless  to  the  owner,  and  continued  so  at  the  time  of  the  trial, 
but  was  stated  to  be  likely  to  do  well,  and  to  be  perfectly  sound  again  in  a  short 
time,  a  case  was  reserved  upon  a  doubt  whether,  as  the  horse  was  likely  to  recover, 
and  as  the  wound  was  not  a  permanent  injuiy,  the  offence  was  within  the  statute ; 
but  the  judges  held  the  conviction  right,  and  considered  the  word  ''  wound ''  in  the 
9  Geo.  1  to  be  used  as  contradistinguished  from  a  permanent  injury,  such  as  maim- 
ing.(A;)     The  clause  in  the  late  Act  appears  to  admit  of  a  similar  construction. 

Upon  an  indictment  for  maiming  a  horse,  it  was  proved  that  the  prisoner  was 
thrown  by  the  horse,  and  dragged  some  distance  along  the  ground,  and  that  the  pri- 
soner got  up  and  laid  hold  of  the  tongue  of  the  horse,  a  part  of  which  was  left  in 
his  hand,  which  he  threw  away.     There  was  no  evidence  to  show  that  the  prisoner 

(<l)  3  &  4  Ed.  6,  c.  19 ;  5  &  6  Ed.  6,  c.  14,*  and  31  Geo.  2,  c.  40,  for  regulating  the  sale 
of  cattle. 

(«)  12  Gar.  2,  c.  4  (book  of  rates) ;  22  Car.  2,  o.  13 ;  14  Geo.  2,  c.  6 ;  15  Geo.  2,  c.  34. 
But  see  the  obseryation  in  2  East  P.  C.  c.  22,  s.  18,  p.  1075,  that  the  argument  from  the 
statutes  14  &  15  Geo.  2,  will  lose  much  of  its  force  from  adverting  to  the  preamble  of  the 
first  of  those  statutes. 

?/)  Paty's  case,  2  Black.  Rep.  721 ;  1  Leach  72 ;  2  East  P.  C.  c.  22,  s.  18,  p.  1074. 

\g)  Mott's  case,  1  Leach  73,  note  (a) ;  Moyle's  case,  cor.  Duller,  J.,  2  Bast  P.  G.  c.  22,  s. 
18,  p.  1076. 

(A)  2  East  P.  G.  c.  22,  s.  18,  p.  1076. 

(•)  Rex  V,  Ghapple,  MS.  Baylejr,  J.,  and  R.  k  R.  77. 

(/ )  Rex  V.  Whitney,  MS.  Baj-Iey,  J.,  and  R.  k  M.  C.  G.  R.  3. 

(k)  Haywood's  case,  2  East  P.  G.  c.  22,  s.  20,  p.  1076 ;  R.  &  R.  16. 
VOL.  II. — 52 
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used  any  iDstrument,  nor  was  it  all  shown  in  what  waj  this  portton  of  the  tongne 
had  heen  separated  from  the  residue,  hut  it  might  possihlj  hkve  been  done  by  the 
tongue  being  drawn  against  a  sharp  tooth,  which  the  horse  had.  The  wound  had 
healed,  and  the  horse  was  able  to  work  as  well  as  before,  the  only  injuiy  resulUng 
from  the  loss  of  the  point  of  the  tongue  being  that  it  could  not  eat  its  oora  quite  so 
faat  as  before.  Wightman,  J.,  having  consulted  Pattesoa,  J.,  held  that  there  was 
no  such  permanent  injury  inflicted  on  the  horse  as  would  support  the  charge  of 
maiming.(^) 

The  two  first  counts  charged  the  prisoner  with  having  unlawfully,  felcmiously, 
and  maliciously  kiUed  the  mare,  against  the  form  of  the  statute.  The  first,  stating 
the  means  used  by  the  prisoner  for  that  purpose,  namely,  the  pouring  nitrous  acid 
into  the  left  ear  of  the  mare,  and  also  stating  as  a  fact  that  the  prisoner  thereby 
killed  the  mare,  and  the  second  count,  merely  stating  as  a  fact  that  the  prisoner 
killed  the  mare;  the  third  count  charged  the  prisoner  with  having  unlawfully, 
feloniously,  and  maliciously  nmimed  the  mare,  against  the  furm  of  the  statute ;  and 
the  fourth  count  charged  the  prisoner  with  having  unlawfully,  feloniously,  and 
^10801  ™^l^c^o^y  wounded  the  mare,  against  the  form  of  the  ^statute.  It  was 
-'  proved,  that  the  prisoner  did  pour  a  quantity  of  nitrous  acid,  which  he  had 
shortly  before  purchased,  into  the  mare's  left  ear ;  and  that  he  had  either  also 
poured  some  of  it  into  the  left  eye,  or,  what  was  more  probable,  that  some  of  the 
acid,  which  he  had  poured  into  the  ear,  had  run  along  a  lurrow  which  it  had  made 
from  her  lefl  ear  upon  her  left  temple,  and  so  into  her  letl  eye,  and  that  he  bad 
thereby  occasioned  the  immediate  blindness  of  that  eye.  '1  he  mare  continued  to 
live,  in  extreme  pain,  about  ten  days,  when  in  order  to  put  her  out  of  her  misery, 
she  was  stuck  with  a  knife,  and  bled  to  death.  Two  surgeons  stated,  that  the  inju- 
ries which  were  done  to  the  ear  (which  was  produced)  were  not  wounds  but  ulcers, 
though  such  ulcers  would  have  turned  to  wounds.  Upon  this  state  of  facts,  the 
nitrous  acid  not  having  been  the  proximate  and  immediate  cause  of  the  death  of  the 
mare,  and  the  surgeons  having  deposed  that  the  nitrous  acid  had  not  produced 
what  they  could  technically  call  wounds,  the  court  recommended  the  jury,  if  they 
were  satisfied  of  the  guilt  of  the  prisoner,  to  find  their  verdict  against  him  on  the 
third  count  of  the  indictment,  and  to  acquit  him  on  the  other  counts ;  the  jury 
having  found  a  verdict  accordingly,  a  oaae  was  reserved  upon  the  question  whether 
the  injury  done  to  the  eye  of  the  mare  in  the  manner  and  by  the  means  above 
stated  was  a  maiming  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  30,  s.  16 ;  and 
the  conviction  was  affirmed.(m) 

The  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  s.  2,  for  feloniously  wound- 
ing a  sheep,  and  it  appeared  that  he  had  set  a  dog  at  the  sheep,  and  that  the  dog, 
by  biting  it,  inflicted  several  severe  wounds  Park,  J.  A.  J.,  ^'  This  is  not  an 
offence  at  common  law,  and  it  is  only  made  so  by  statute ;  and  I  am  of  opinion  that 
injuring  a  sheep  by  setting  a  dog  to  worry  it,  is  not  a  maiming  or  wounding  within 
the  meaning  oi  the  6tatute.''(nj 

If  a  person  maliciously  set  fire  to  a  building  in  which  a  cow  is,  and  the  cow  is 
burnt  to  death  by  the  fire,  this  is  a  killing  within  the  statute.  The  prisoner  was 
indicted  under  the  7  &  8  Geo.  4,  c  30,  s.  16,  for  uialiciouBly  killing  a  cow,  and  it 
appeared  that  the  building,  in  which  the  cow  was  kept,  had  been  set  fire  to  by  the 
prisoner,  and  that  the  cow  had  been  burnt  to  death  in  it.  Taunton,  J. :  *'  If  the 
prisoner  set  this  place  on  fire  while  the  cow  was  in  it,  and  the  cow  was  thereby 
burnt  to  death,  that  is  a  killing  the  cow  by  him  within  the  meaning  of  thb  Act  of 
Parliament."(o) 

Under  the  repealed  clause  of  the  9  Geo.  1,  c  22,  malice  against  the  owner  of  the 

(/)  Reg.  V.  Jeans,  1  C.  &  K.  539  (47  E.  C.  L.  R.).  There  was  also  a  count  for  wounding, 
but  it  was  admitted  that  this  was  not  proved,  as  no  instrument  was  used. 

(m)  Rex  V.  Owens,  R.  &  M.  C.  C.  R.  205.  See  Rex  v.  Murrow,  R.  k  M.  G.  C.  R.  456,  ante, 
vol.  I,  p.  985. 

(n)  Rex  V.  Hughes,  2  C.  &  P.  420  (12  E.  C.  L.  R.)-  But  see  Elmsly's  case,  2  Lew.  126, 
where  Alderson,  J.,  thought  the  wuuud  iutiicted  by  the  bite  of  a  dog  was  a  woand  within 
the  9  Geo.  4,  c.  31,  hut  intended  to  reserve  the  puint  if  it  became  necessarj.  As  to  what 
injuries  constitute  wound.<4,  see  vol.  I,  p.  9U2,  tt  stq.     G.  S.  G. 

(o)  Rex  V.  Haughton,  5  G.  &  P.  559  (24  £.  G.  L.  R.j. 
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cattle  was  a  necessary  ingredient  to  constitute  the  offenoe  there  created,  and  naluer- 
oos  decisions  took  place  as  to  the  nature  and  proof  of  this  malice«  to  which  it  was 
unnecessary  to  refer,  as  under  the  late  statute  the  offence  will  be  complete,  whether 
it  be  committed  from  malice  conceived  against  the  owner,  or  "  otli€rwi8eJ\p) 

On  the  trial  of  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  *s.  16,  for   rm-ic^n-i 
unlawfully  and  maliciously  wounding  cattle,  it  was  not  necessary  to  show   ^ 
personal  malice  against  the  owner  of  the  property.     It  was  enough  that  there  was  a 
mischievous  motive,  though  not  particular  malice  towards  the  owner.(^) 

Under  the  7  &  8  Geo.  4,  c.  30,  s.  16,  the  punishment  of  maliciously  wounding 
cattle  was  transportation  for  life,  &c.  By  the  1  Vict.  c.  90,  s.  2,  this  punishment 
was  repealed,  and  transportation  for  fifteen  years,  &c.,  substituted.  Whilst  this 
state  of  the  law  existed,  a  prisoner  was  indicted  for  maliciously  wounding  a  mare, 
and  it  was  clearly  proved  that  he  did  wound  her )  but  there  was  no  proof  of  malice 
against  any  one ;  it  was  contended  that,  as  the  punishment  must  now  be  inflicted 
under  the  1  Vict.  c.  90,  s.  2,  the  7  &  8  Geo.  4,  c.  30,  s.  25,  which  made  "  every 
punishment  and  forfeiture  by  this  Act  imposed''  applicable  whether  the  act  were 
done  from  malice  against  the  owner  or  otherwise,  no  longer  applied )  and  therefore 
malice  must  be  proved.  But,  on  a  case  reserved,  it  was  held  that  the  prisoner  might 
properly  be  convicted,  as  the  intention  of  the  1  Vict.  c.  90,  s.  2,  was  merely  to  alter 
the  punishment  and  not  the  nature  or  proof  of  the  offence.(r) 

It  should  seem  that  tbe  indictment  upon  the  late  statute  ought,  like  an  indictment 
upon  the  repealed  clause  of  the  9  Geo.  1,  c.  52,  to  specify  the  kind  of  cattle  injured, 
and  that  such  statement  must  be  supported  by  the  evidence.  In  an  indictment 
upon  the  9  Geo.  1,  c.  22,  the  prisoner  was  charged  with  maliciously  killing  certain 
cattle,  viz  ,  a  inare,  and  he  was  convicted,  but  upon  referring  to  the  evidence,  it  did 
not  appear  that  there  was  any  evidence  of  the  sex  of  the  animal  killed.  A  case 
being  reserved,  the  first  question  considered  was,  whether  the  allegation  that  the 
prisoner  killed  certain  cattle,  without  specifying  what,  would  have  been  sufficient^ 
because  then  what  was  stated  under  the  videlicet  might  be  rejected;  and  the  judges 
thought  that  it  would  not  have  been  sufficient,  and  they  were  clear  that  it  was 
essential  that  some  evidence  should  have  been  given  that  the  animal  was  a 
mare.(«) 

If  a  prisoner  were  indicted  for  maliciously  killing  cattle  by  poison,  other  acts  of 
administering  poison  would  be  admissible  in  order  to  show  the  intent.  The  prisoner 
was  indicted  for  a  misdemeanor  in  administering  sulphuric  acid  to  six  horses,  with 
intent  maliciously  to  kill  them,  and  it  appeared  that  the  prisoner  mixed  sulphuric 
acid  with  a  quantity  of  euro,  and  that,  having  done  so,  he  guve  each  horse  his  feed, 
all  the  horses  being  in  the  same  stable.  Sulphuric  acid  is  sometimes  given  to  horses 
by  grooms,  under  an  idea  that  it  will  make  their  coats  shine.  Park,  J.  A.  J.,  held 
that  several  acts  of  administering  sulphuric  acid  were  admissible,  as  they  might  go 
to  show  whether  it  was  done  with  the  intent  charged  in  the  indictment;  and  he  left 
it  to  the  jury  to  suy,  whether  the  prisoner  had  admiui»tered  the  poison  with  the 
intent  imputed  in  the  indictment,  or  whether  he  had  done  it  under  the  impression 
that  it  would  improve  the  appearance  of  the  horses ;  for  that  in  the  latter  case  they 
ought  to  acquit  him.(^) 

*•  Every  principal  in  the  second  degree,  and  every  accessory  before  the   r*-inpo 
fact,  is  punishable  in  the  s«ime  manner  as  the  principal  in  the  first  degree,   ^ 
and  every  accessory  after  the  fact  is  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  (w) 

The  12  &  13  Vict.  c.  92,  makes  any  person  cruelly  beating  or  otherwise  ill- 
treating  any  cattle,  &o.,  or  improperly  di'iving  the  same,  liable  to  be  summarily  con- 
victed, (^t?) 

(p)  Sec.  58,  ante^  p.  1018.  (q)  Wilson's  case,  1  Lew.  226. 

(r)  Reg.  V,  Tivey,  1  Den.  63 ;  1  C.  &  K.  704  (47  £.  C.  L.  R.).  The  ground  of  tbe  decision 
was  communicated  to  me  by  Patteson,  J. 

(«)  Rex  V.  Cbalkley,  R.  k  R.  258. 

\t)  Rex  V.  Mogg,  4  G.  &  P.  364  (19  E.  C.  L.  R.).  The  learned  judge  also  held  tbat  the 
evidence  proTed  a  joint  administering  of  the  sulphuric  acid  to  all  the  horses. 

(u)  Ante,  p.  1021,  where  tbe  other  general  provisions  of  th«  Act  are  stated. 

(v)  And  see  the  17  &  18  Vict.  c.  60. 
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injuries  to  growing  corn,  woods,  etc.,  and  to  stacks  of  corn,  etc. 

Bt  the  24  &  25  Yict.  c.  97,  8.  16,  *' whosoever  shall  unlawfolly  and  maliciouslj 
fiet  fire  to  any  crop  of  hay,  ffrass,  com,  grain,  or  pulse,  or  of  any  cultivated  vegetable 
produce,  whether  standing  or  cut  down,  or  to  anj  part  of  any  wood,  coppice,  or 
plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fern,  wheresoever  the  same  may 
be  growing,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  five(a)  years— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement, and  if  a  ^lale  under  the  age  of  sixteen  years,  with  or  without  whipping.*' (6) 

Sec.  17.  "  Whosoever  shall  unlawMly  and  maliciously  set  fire  to  any  stack  of 
corn,  grain,  pulse,  tares,  hay,  straw,  haulm,  stubble,  or  of  amy  cultivated  wyetahle 
produce,  or  of  furse,  gorse,  heath,  fern,  turf,  peat,  coals,  charcoal,  wood,  or  hark,  or 
to  any  steer  of  wood  or  bark,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  five(a)  years— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitaiy 
confinement,  and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."(<;) 

Sec.  18.  ^'  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to 
set  fire  to  any  such  matter  or  thing  as  in  either  of  the  last  two  preceding  sections 
mentioned,  under  such  circunutances  that  if  the  same  were  thereby  set  fire  to,  the 
offender  tootUd  be,  under  either  of  such  sections,  guilty  of  feUmy,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five(a) 
vears — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping.'X^) 

*10fU1       *^1^^   cases  relating  to   the  subjects  contained  in  this  chapter  have 
-*   already  been  inserted,  and  it  will  suffice  to  state  the  points  decided  by  them 
in  this  place. 

A  stack  of  coal  seed  straw  and  wheat  stubble,  or  haulm,  is  not  a  stack  of  8traw.(f) 
So  a  stack  composed  of  sedges  and  rushes,  the  produce  of  t-he  fens,  is  not  a  stack  of 
straw ;  for  straw,  in  its  usual  and  legal  acceptation,  means  the  straw  of  wheat,  barley, 
oats,  and  rye.(/)  But  a  stack  principally  composed  of  wheat  straw,  with  stubble 
laid  on  the  top  to  prevent  its  blowing  away,  is  a  stack  of  straw. (</) 

The  judges  will  take  judicial  notice  that  beans  are  ^^  pulBe,"(X)  and  that  barley  is 
com  or  grain  ,(i)  and  therefore  indictments  using  those  words  are  good. 

A  stack  of  the  flax  plant  with  the  seed  in  it  is  a  stack  of  grain.(]/) 

A  score  of  faggots  piled  up  one  on  another  in  a  loft  under  an  archway  do  not 
constitute  a  stack  of  wood.(A;)    But  a  stack  of  hay  may  be  under  a  biiilding.(/) 

(a)  27  k  28  Vict.  c.  47. 

(6)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  8.  17,  and  9  Geo.  4,  c.  56, 8. 18  (I.). 

The  clause  is  extended  to  crops  of  hay,  grass,  and  any  kind  of  cultiyated  vegetable  pro- 
duce.   As  to  hard  labor,  Ac,  see  antty  p.  1022. 

(t)  This  clause  is  taken  from  the  1  Vict.  c.  89,  s.  10. 

The  clause  is  extended  to  stacks  of  all  kinds  of  coltivated  vegetable  produce,  gorse,  and 
bark.    As  to  hard  labor,  Ac,  see  anu^  p.  1022. 

{d)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  26,  s.  7.  As  to  the  words  in  italics, 
see  the  note  to  sec.  7,  ante,  p.  1030.     As  to  hard  labor,  Ac,  see  <mU,  p.  1022. 

(«)  Rex  V.  Tottenham,  R.  k  M.  G.  C.  461,  onit,  p.  1042. 

(/)  Reg.  p.  Baldock,  2  Cox  G.  C.  55,  cmU,  p.  1043. 

(y)  Rex  V.  Newill,  R.  k  M.  G.  C.  458,  antt,  p.  1043. 

[A)  Rex  V.  Woodward,  R.  k  M.  G.  G.  323,  antt,  p.  1049. 

t)  Rex  V.  Swatkins,  4  G.  A  P.  548  (19  E.  G.  L.  R.),  ohUa,  p.  1049. 

[y )  Reg.  V.  Spencer,  D.  k  B.  131,  anit,  p.  1042. 

{k)  Rex  V.  Aris,  6  C.  ft  P.  348  (25  B.  G.  L.  R.),  ante,  p.  1042. 

if)  Reg.  V.  Munson,  2  Gox  G.  G.  186,  oMU,  p.  1041. 
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An  indictment  for  setting  fire  to  certain  wood,  to  wit,  twenty  yards  square  of 
wood,  is  bad ;  for  proof  of  setting  fire  to  a  single  detached  tree  would  support  it.(m) 
The  offence  of  setting  fire  to  a  stack  is  not  local. (n) 
An  indictment  for  setting  fire  to  a  stack  need  not  allege  any  intent  to  injure. (o) 
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OP  INJURING  AND  DESTROYING  TREES,   SHRUBS,  OR  UNDERWOOD. 

Oppences  of  the  kind  mentioned  in  the  title  to  this  chapter  were  treated  only 
as  trespasses  and  misdemeanors  by  several  ancient  statutes :  they  were  afterwards 
made  offences  of  the  degree  of  felony ;  but  all  the  former  statutes  upon  this  subject 
are  repealed. 

By  the  24  &  25  Vict.  c.  97,  s.  20,  "  whosoever  shall  unlawfully  and  maliciously 
cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of 
any  tree,  sapling,  or  shrub,  or  any  underwood,  growing  in  ai^y  park,  pleasure-ground, 
garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling- 
house  (in  case  the  amount  of  the  injury  done  shall  exceed  the  sum  of  one  pound), 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  five(a)  years — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  tho  age  of  sixteen 
years,  with  or  without  whipping."(6) 

Sec.  21.  ''  Whosoever  shall  uolawfully  and  malidously  cut,  break,  bark,  root  up, 
or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  growing  elsewhere  than  in  any  park,  pleasure-ground,  garden, 
orchard,  or  avenue,  or  in  any  ground  adjoining  to  or  belonging  to  any  dwelling- 
house  (in  case  the  amount  of  injury  done  shall  exceed  the  sum  of  five  pounds), 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  five(a)  years — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping,  "(c) 

Sec  22.  *^  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up, 
or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  wheresoever  the  same  may  be  growing,  the  injury  done  being  to 
the  amount  of  one  shilling  at  the  least,  shall,  on  conviction  thereof  before  a  justice 
of  th6  peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  '''there  to  be  imprisoned  only,  or  to  be  imprisoned  p^^  ^^^ 
and  kept  to  hard  labor  for  any  term  not  exceeding  three  months,  or  else  *- 
shall  forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet;  and  whoso- 
ever, having  been  convicted  of  any  such  offence,  either  against  this  or  any  former 
Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in  this  section 
before  mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  for  such 
second  offence  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
kept  to  hard  labor  for  such  term,  not  exceeding  twelve  months,  as  the  convicting 

im)  Reg.  V,  Dayy,  I  Cox  G.  G.  60,  axU^  p.  1049. 
{n\  Rex  v.  Woodward,  R.  &  M.  G.  G.  323,  anU^  p.  1054. 
(o)  Ibid,  antty  p.  1049. 
\a)  27  k  28  Vict.  c.  47. 

(6)  This  clause  is  taken  from  the  7  fr  8  Geo.  4,  c.  30,  s.  19,  and  is  extended  to  Ireland. 
The  9  Geo.  4,  c.  56,  s.  19  (I.),  provided  for  similar  offences.  As  to  hard  labor,  &c.,  see 
anU^  p.  1022. 

;)  This  clanse  is  taken  ft-om  the  7  &  8  Geo.  4,  c.  30,  s.  19.     The  9  Geo.  4,  c.  56,  s.  19 
was  similar  as  to  the  day  time.    As  to  hard  labor,  ^c,  see  anU^  p.  1022. 
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justice  shall  think  fit^  and  whosoever,  having  been  twice  convicted  of  an j  such 
offence  (ichether  both  or  either  of  guch  convictions  tihaU  have  taken  place  before  or 
after  the  pacing  of  thin  Act),  shall  aflerward0.com mi t  any  of  the  said  ofl^oes  in 
this  section  before  mentioned,  shall  be  gailty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  coart,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping.'Yrf) 

The  woras  of  this  statute  are  much  larger  than  the  words  of  the  9  Oeo.  1,  c.  22, 
8.  1,  which  were,  '^  unlawftdly  and  maliciously  cut  down  or  otherwise  destroy  any 
trees.''  But  upon  this  clause  it  was  held  that  cutting  down  apple  trees  was  suffi- 
cient, although  the  trees  were  not  thereby  totally  deBtroyed.(e) 

Upon  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  19,  for  maliciously  injuring 
trees  to  an  amount  exceeding  £6,  the  amount  of  injury  done  to  the  trees  can  alone 
be  taken  into  consideration,  and  not  any  consequential  damage  arising  from  such 
injury.  The  prisoner  was  indicted  for  feloniously  injuring  one  ash  tree,  one  elm 
tree,  and  100  thorn  shrubs  growing  in  a  certain  hedge,  thereby  doing  injury  to  an 
amount  exceeding  £5,  and  it  appeared  that  the  injury  to  the  trees  amounted  to  £1 ; 
but  it  would  be  necessary  to  stub  up  the  old  hedge  and  replant  it;  and  the  stubbing, 
quick  wood,  setting,  and  cleaning,  and  posts  and  rails  to  protect  the  new  hedge, 
would  cost  £4  14«.  6d,  It  was  objected  that  as  the  injury  must  be  done  in  respect 
of  growing  trees,  there  was  no  evidence  of  s^^ch  injury  beyond  one  pound ;  and, 
upon  a  case  reserved,  it  was  held  that  the  conviction  was  wrong,  for  it  was  not  suffi- 
cient that  the  consequential  injury  should  raise  the  amount  of  injury  to  £5.(/) 

In  one  ca8e(^)  it  was  also  held  that  the  act  must  be  done  ^m  malice  to  the 
owner,  but  this  is  no  longer  nece8sary.(^) 

An  indictment  for  damaging  apple  trees  growing  in  a  gardoi  should  state  the 
damage  to  be  done  *'  unlawfully  and  maliciously,"  and  it  is  not  sufficient  to  state 
that  it  was  done  ^^  feloniously/'  The  prisoner  was  indicted  for  damaging  some 
apple  trees  growing  in  a  garden,  and  the  indictment  alleged  that  the  damage  was 

*1  (\(\7^  ^^"^  *  '  ^^^^i^^ously/'  b^^  ^^^  ^^^  state  that  it  was  done  ^'  unlawfully  and 
^  maliciously."  Bosanquet,  J. :  '^  Where  the  statute  creating  an  offence  uses 
particular  words,  those  words  must  be  pursued  in  the  indictment.  In  this  case, 
unless  the  damage  was  done  maliciously,  there  was  no  felony  committed.  I  think 
this  indictment  is  bad. "(A) 

It  seems  that  there  might  be  cases  in  which  a  party  might  come  witliin  the  7  &  8 
Oeo.  4,  c.  30,  s.  19,  though  the  tree  cut  wore  growing  upon  land  in  his  occupation 
as  tenant.  In  an  action  against  a  magistrate  for  false  imprisonment,  it  appeared  that 
he  had  committed  the  plaintiff  under  that  section  for  maliciously  cutting  a  tree, 
growing  on  premises  in  his  occupation,  and  it  was  contended  that  the  defendant  had 
no  jurisdiction,  because  it  appeared  that  the  plaintiff  cut  the  tred  on  premises  in 
his  own  occapation ;  but  Tindal,  0.  J.,  said,  *'  I  cannot  accede  to  the  proposition 
that  the  circumstance  of  a  pirty's  being  the  occupier  of  the  premises  on  which  the 
tree  is  cut  necessarily  takes  a  case  out  of  the  statute ;  suppose  the  trees  excepted  in 
a  lease,  the  tenant  would  be  a  trespasser ;  and  if  liable  in  trespass,  I  am  not  prepared 
to  say  he  might  not  be  liable  criminally. "(t) 

And  all  doubt  on  this  subject  is  removed  by  sec.  59  of  the  new  Act,  which  was 
introduced  to  meet  this  and  other  like  cases.(y) 

We  have  seen  that  it  was  held  that  young  pear  trees  about  seven  feet  high  were 
"trees"  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  38,  and  not  ''plants" 
within  sec.  42  of  that  Act;  and  that  the  word  ^'adjoining"  in  the  former  section 

(d)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  e.  30,  s.  20,  and  is  extended  to  Ireland. 
There  was  a  similar  clause,  but  confined  to  damage  done  between  sunrise  and  sunset,  ia 
the  14  ft  15  Vict.  c.  92,  8   3(1.).     As  to  bard  labor,  ftc,  see  antCj  p.  1022. 

{e)  Rex  V.  Taylor,  R.  ft  R.  373.  (/)  Reg.  v.  Wbiteman,  Dears.  C.  C.  353. 

{ff)  See  sec.  58  of  the  new  Act,  ante,  p.  1018. 

(A)  Rex  V.  Lewis,  Gloucester  Sum.  Ass.  1830,  Bosanquet,  J. ;  MSS.  G.  S.  O.  See  Rex 
V.  Turner,  R.  ft  M.  C.  G.  K.  239,  ante,  p.  1046. 

(t)  Mills  V.  Collett,  6  Ring.  R.  85  (19  E.  C.  L.  R.). 

(/)  AnUj  p    1021. 
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denoted  land  absolutely  contiguous  and  without  anything  intervening,  and  only 

referred  to  the  word  "  dwelling-house."(^) 

The  statute  also  contains  provisions  as  to  principals  in  the  second  degree,  as  to 
accessories,  and  as  to  abettors  in  misdemeanors. (Q 

The  destruction  of  a  wood,  coppice,  &o.,  by  fire  has  been  mentioned  in  a  former 
chapter.(m) 


^CHAPTER  THE  FORTY-NINTH.  [*1068 

OP  destroying,  etc.,  plants,  roots,  fruits,  and  vegetable  productions. 

By  the  24  &  25  Vict.  c.  97,  s.  23,  ^'  whosoever  shall  unlawfully  and  maliciously 
destroy,  or  damage  with  intent  to  destroy,  any  plant,  root,  fruit,  or  vegetable  pro- 
duction, growing  in  any  garden,  orchard,  nursery  ground,  hothouse,  greenhouse,  or 
conservatory,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  dis- 
cretion of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any 
term  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the 
amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty  pounds,  as  to 
the  justice  shall  seem  meet;  and  whosoever,  having  been  convicted  of  any  such 
offence,  eiiker  against  this  or  any  former  Act  of  Parliament,  shall  afterwards  com- 
mit any  of  the  said  offences  in  this  section  before  mentioned,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  the  term  of  five(a)  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 

whipping."(^) 

Sec.  24.  "  Whosoever  shall  unlawfully  and  maliciously  destroy,  or  damage  with 
intent  to  destroy,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or 
for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manu- 
facture, and  growing  in  any  land,  open  or  enclosed,  not  being  a  garden,  orchard,  or 
nursery  ground,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  dis- 
cretion of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any 
term  not  exceeding  one  month,  or  else  shall  forfeit  and  pay,  over  and  above  the 
amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty  shillings  as  to 
the  justice  shall  seem  meet,  and  in  default  of  payment  thereof,  together  with  the 
costs,  if  ordered,  shall  be  committed  as  aforesaid  for  any  term  not  exceeding  one 
month,  unless  payment  be  sooner  made;  and  whosoever,  having  been  convicted  of 
any  such  offence  either  against  this  or  any  ^former  Act  of  Parliament,  shall  p^^  rvr,q 
afterwards  commit  any  of  the  said  offences  in  this  section  before  mentioned,  ^ 
and  shall  be  convicted  thereof  in  like  manner  shall  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  kept  to  hard  labor  for  such  term  not  exceeding  six 
months  as  the  convicting  justice  shall  think  fit."(c) 

We  have  seen  that  clover  was  held  to  be  a  cultivated  plant  used  for  the  food  of 
beasts  within  the  7  &  8  Geo.  4,  c.  29,  s.  43^.(^  But  that  it  has  been  doubted 
whether  grass  growing  in  a  field  was  a  cultivated  plant  within  the  same  clause.(e) 


(k)  Rex  V.  Hodges,  M.  k  M.  341,  ante,  p.  258.  (I)  Ante^  p.  1021. 

im)  AnU,  p.  1063.  (a)  27  &  28  Vict.  c.  47. 

(6)  As  to  the  meaniag  of  the  terms  '< plant"  and  '^vegetable  prodactioa,"  see  Rex  v, 
Hodges,  M.  k  M.  341,  antey  p.  258,  and  Rex  v.  Eraser,  R.  £  M.  G.  G.  R.  419,  ante,  vol.  1,  p. 
997. 

This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  21.  There  was  a  similar  clause  in 
the  14  &  15  Vict.  c.  92,  s.  3  (I.).     As  to  hard  labor,  &c.,  see  ante,  p.  1022. 

(c)  This  clause  is  taken  from  the  7  4  8  Geo.  4,  c.  30,  s.  22.  There  was  a  similar  clause 
in  the  14  &  15  Vict.  c.  92,  s.  3(1.). 

(d)  Reg.  V.  Brumby,  3  C.  k  K.  315,  <?nte,  p.  260. 

(e)  Morris  v,  Wi8e,'2  F.  k  F.  51,  ou/e,  p.  260. 
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*1070]  *CHAPTER  THE  FIFTIETH. 

OF  CUTTING  AND  DESTKOYING  HOPBIND8. 

Bt  the  24  k  25  Vict.  c.  97,  e.  19,  "  whosoever  shall  unlawfiiUy  and  malidooslj 
cut  or  otherwise  destroy  any  hopbinds  growiug  on  poles  in  any  plantation  of  hops 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
and  not  less  than  five(a)  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and. 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."(^) 


*1071]  *CH AFTER  THE  FIFTY-FIRST. 

OF  BBEAKINO  DOWN,  ETC.,  SEA  BANKS,  LOOKS,  AND  WORKS  ON  RIVERS,  CANALS,  ETC. 

By  the  24  &  25  Vict.  c.  97,  s.  30,  "  whosoever  shall  unlawfully  and  maliciously 
break  down  or  cut  down  or  otherwue  damage  or  destroy  any  sea  bank  or  sea  wall, 
or  the  bank,  dam,  or  wall  of  or  belonging  to  any  river,  canal,  drain,  reservoir,  pool^ 
or  marsh,  whereby  any  land  or  budding  shall  be  or  shall  be  in  danger  of  being  over- 
flowed or  damaged,  or  shall  unlawfully  and  maliciously  throw,  break,  or  cut  down, 
level,  undern«ine,  or  otherwise  destroy,  any  qttayy  wharf,  jetty,  lock,  sluice,  floodgate, 
weir,  tunnel,  towing-path,  drain,  watercourse,  or  other  work  belonging  to  any  port, 
harbor,  dock,  or  reservoir,  or  on  or  belonging  to  any  navigable  river  or  canal,  shall 
be  guilty  of  felony,  and  bi'ing  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  five(a) 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. "(6) 

Sec.  31.  ^*  Whosoever  shall  unlawfully  and  maliciously  cut  off,  draw  up,  or  remove 
any  piles,  chalk,  or  other  materials  fixed  in  the  gniund,  and  used  for  securing  any 
sea  bank  or  sea  wall,  or  the  bank,  dam,  or  wall  of  any  river,  canal,  drain^  aqueduct, 
marsh,  reservoir,  pool,  port,  harbor,  dock,  quay,  wharf,  jetty^  or  lock,  or  shall 
unlawfully  and  maliciously  open  or  draw  up  any  floodgate  or  sluice,  or  do  any  other 
injury  or  mischief  to  any  navigable  river  or  canal,  with  intent  and  so  as  thereby  to 
obstruct  or  prevent  the  carrying  on,  completing  or  maintaining  the  navigation  tbert^f, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  five(a)  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."(c) 

(a)  27  &  28  Vict.  c.  47. 

(b)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  18,  and  is  new  in  Ireland.  As 
to  hard  labor,  &c.  see  ante,  p.  1022. 

(a)  27  k  28  Vict.  c.  47. 

(b)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  8.  12,  and  9  Geo.  4,  c.  56,  s.  12  (1.). 
The  words  in  italics  are  new ;  and  in  England  the  clause  is  new  as  far  as  it  relates  to 

any  *'  dam,  drain,  reservoir,  weir,  tunnel,  towing-path,  and  watercourse,'^  which  words 
are  taken  from  the  9  Geo.  4,  c.  56,  s.  12  (I.)  These  additions  are  verj  important  amend- 
ments, as  thej  include  cases  where  loss  of  life  and  great  injury  to  prop.ertjr  might  ensue 
from  such  malicious  acts.  The  Holmfirth  reservoir  might  have  been  maliciouslj  let  off 
by  cutting  through  ir^  dam,  and  there  are  many  similar  reservoirs  and  pooUj  which  might 
be  caused  to  inundate  large  districts  by  the  destruction  of  their  dams.  As  to  hard  labor, 
ftc,  see  ante^  1022. 

(c)  This  clause  is  taken  from  the  7  fr  8  Geo.  4,  c.  30,  s.  12,  and  9  Geo.  4,  c.  56,  s.  13  (I.). 
The  words  in  italics  are  introduced  to  extend  the  clause  to  protect  the  materials  used  to 
secure  such  dams  of  drains,  &c.     As  to  hard  labor,  kc,  see  ante,  p.  1022. 
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♦CHAPTER  THE  FIFTY-SECOND.  [*1072 

OF  DESTROTINO  THB  DAMS  OF  FISH-PONDS,  ETC.,  OB  MILL-PONDS,  AND  OF  PUTTING 

NOXIOUS  MATERIALS  INTO   FISH-PONDS,  ETO. 

By  the  24  &  25  Vict.  o.  97,  s.  32,  "  wbosoever  sbaH  unlawfully  and  maliciously 
cut  through^  break  down,  or  otherwise  destroy  the  dam,  floodgcOe^  or  sluice  of  any 
fish-pond,  or  of  any  water  which  shall  be  private  property,  or  in  which  there  shall 
be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy  any  of  the 
fish  in  such  pond  or  water,  or  so  as  thereby  to  cause  the  loss  or  destruction  of  any 
of  the  fish,  or  shall  unlawfully  and  maliciously  put  any  lime  or  other  noxious 
material  in  any  such  pond  or  water,  with  intent  tbereby  to  destroy  any  of  the  fish 
that  may  then  be  or  that  may  thereafter  be  put  therein,  or  shall  Unlawfully  and 
maliciously  cut  through,  break  down,  or  otherwise  destroy  the  dam  or  floodgate  of 
any  mill  pond,  reservoir,  or  pool,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and  not  less  than  five(a)  years— -or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping."(6) 

In  a  case  upon  the  9  Geo.  1,  c.  22,  the  words  of  which  were,  *^  if  any  person  shall 
unlawfully  and  maliciously  break  down  the  head  or  mound  of  any  fish-pond,  whereby 
the  fish  shall  be  lost  or  destroyed,*'  the  judges  thought  that  that  provision  applied 
only  to  oases  of  wanton  and  malicioos  mischief  in  cutting  the  head  of  a  pond,  and 
not  to  cases  where  it  was  used  as  the  means  of  stealing  the  fi8h.(c)  • 

Where  an  action  was  brought  for  maliciously  charging  the  plaintiff  with  mali- 
ciously breaking  down  the  dam  of  a  fish-pond  with  intent  to  t^ike  the  fish  therein, 
it  appeared  that  the  plaintiff  had  become  tenant  to  the  defendant  of  a  house  and 
lands,  together  with  the  exclusive  right  of  sporting  over  certain  lands,  and  the 
plaintiff  bad  cut  down  the  dam  of  a  fish-pond  in  these  lands  in  order  to  take  the 
fish,  and  disputes  having  arisen  between  the  plaintiff  and  defendant,  the  former  had 
caused  an  information  to  be  laid  against  the  latter  for  maliciously  breaking  down 
the  dam  under  the  7  &  8  G-eo.  4,  c.  30,  s  15,  and  it  was  contended  that  ■  3)ciq7q 
*the  agreement  only  authorized  sporting  in  the  usual  and  legitimate  mode,  ^ 
and  that  the  cutting  down  the  dam  was  not  the  ordinary  mode.  Parke,  B. :  ^^  Sup- 
posing it  was  an  unsportsmanlike  mode  of  fishing,  and  that  the  plaintiff  had  cut 
down  the  dam  out  of  spite  in  consequence  of  the  quarrel,  still,  if  he  did  it  by  right, 
or  under  a  supposition  of  right,  it  would  not  be  within  the  Act,  which  means  the  doing 
of  a  wicked  and  unlawful  act  without  color  of  right."  And  in  delivering  judgment, 
Parke,  B.,  also  said :  *^  Supposing  this  to  have  been  an  unusual  mode  (of  fishing), 
and  not  the  mode  in  which  sportsmen  generally  exercise  their  right  of  sporting,  and 
supposing  the  plaintiff  to  have  done  this  under  the  influence  of  malicious  feelings  to 
the  defendant,  from  having  had  a  quarrel  with  him ;  supposing  that  something  has 
been  done  which  would  not  have  been  done  unless  the  plaintiff  had  been  incited  to 
do  it  by  feelings  of  hostility  to  the  defendant;  granting  all  this  to  be  so,  is  it  possible 
for  any  man  to  say  that  the  act  of  cutting  this  dam,  to  get  the  fish  out  of  the  pond, 
can  come  under  the  meaning  of  the  Act  of  Parliament,  which  is  directed  against 
those  who  from  malicious  feelings  destroy  the  property  of  others,  and  which  makes 
it  a  transportable  offence  if  any  person  breaks  down  the  dam  of  a  pond  for  the  pur- 
pose of  taking  the  fish  therein  V\d) 

(a)  27  &  28  Vict.  c.  47. 

(b)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  s.  15,  and  9  Geo.  4,  c.  56, 8. 16  (I.). 
Under  the  former  enactments,  if  a  man  had  destroyed  the  floodgate  or  slaice  of  a  pond, 
or  the  dam  of  a  reservoir  or  pool,  he  would  not  have  been  punishable.  These  defects  are 
remedied  by  the  words  in  italics.     As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(e)  Rex  V.  Rose,  R.  k  R.  10.    The  new  statute  seems  clearly  to  meet  this  case. 
(d)  Michell  v,  Williams,  11  M.  ft  W.  206.    The  term  "  malice  "  in  its  legal  sense  denotes 
a  wrongful  act,  done  intentionally,  without  just  cause  or  excuse.    See  vol.  1,  p.  668,  note  > 
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*1074]  *CHAPTEE  THE  FIFTY-THIRD. 

OF  DBSTROTINO  OR  INJURING  BRIDGES,  TURNPIKE^ATES,   ETC. 

By  the  24  &  25  Vict.  c.  97,  s.  33,  "  whosoever  shall  uolawfally  and  maliciously 
pull  or  throw  down  or  in  anywise  destroy  any  bridge  (whether  over  any  stream  of 
water  or  not),  or  any  viaduct,  or  aqueduct,  over  or  under  which  bridge,  viaduct,  or 
aqueduct  any  highway,  radlujay,  or  canal  nhaU  pass,  or  do  any  injury  with  intent 
and  so  as  thereby  to  render  such  bridge,  viaduct,  or  aqueduct,  or  the  highway,  rail- 
way, or  canal  passing  over  or  under  the  same,  or  any  part  thereof,  dangerous  or 
impassable,  shall  be  guilty  of  felony;  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  five(a)  years— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping."(6) 

Sec.  34.  *^  Whosoever  shall  unlawfully  and  maliciously  throw  down,  level,  or 
otherwise  destroy,  in  whole  or  in  part,  any  turnpike-gate  or  toU-har,  or  any  wall, 
chain,  rail,  post,  bar,  or  other  fence  belonging  to  any  turnpike-gate  or  toUrbar,  or  set 
up  or  erected  to  prevent  passengers  passing  by  without  paying  any  toll  directed  to 
be  paid  by  any  Act  of  Parliament  relating  thereto,  or  any  house,  building,  or 
weighing  engine  erected  for  the  better  collection,  ascertainment,  or  security  of  any 
such  toll,  shall  be  guilty  of  a  misdemeanor." (c) 

The  malicious  destruction  or  damaging  of  public  bridges  is  said  to  be  without 
doubt  punishable  as  a  misdemeanor  at  common  law,  being  a  nuisance  to  all  the 
Ring's  8ubjects.((/)  But  in  a  case  of  slight  dama^  this  might,  perhaps,  be  ques- 
tioned. With  respect  to  wilful  damage  done  to  bridges,  arches,  walls,  &c.,  erect^  by 
*10751  ^^^^  commissioners  of  turnpike-roads,  pecuniary  penalties,  recoverable  by 
^  summary  conviction,  are  imposed  by  3  Geo.  4,  c.  126,  s.  121,  and  4  Geo.  4, 
c.  95,  s.  72. 

There  are,  however,  a  great  number  of  bridges  within  this  kingdom  which  it  was 
made  felony  to  injure  or  destroy,  by  the  enactments  of  particular  statutes.  In  some 
instances  the  offence  was  made  capital,  as  in  the  case  of  Westminster  Bridge,  by  9 
Geo.  2,  c.  29,  s.  5.  But  the  1  Geo.  4,  o.  116,  repeals  this  provision  of  the  West- 
minster Bridge  Act,  and  with  respect  to  similar  provisions  in  other  statutes  it  enacts, 
*^  that  such  parts  of  all  former  Acts  relating  to'  bridges  as  enact  that  if  any  person 
or  persons  shall  wilfully  and  maliciously  blow  up,  pull  down,  or  destroy  any  bridge, 
or  any  part  thereof,  or  attempt  so  to  do,  or  unlawfully  and  without  authority  remove 

and  it  is  settled  that  such  is  its  meaning  in  the  Acts  providing  for  the  punishment  of 
malicious  injuries.  See  anU,  p.  1018,  tt  seq.  The  dicta  of  Parke,  B.,  therefore,  in  this' 
case,  seem  to  be  much  too  narrow. 

(a)  27  k  28  Vict.  c.  47. 

(6)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  s.  13,  and  9  Geo.  4,  c.  56^  s.  14  (I.). 
So  much  doubt  had  existed  as  to  what  was  a  public  bridge,  or  part  of  one,  which  a  countj 
was  bound  to  repair,  in  Rex  v.  Oxfordshire,  1  B.  ft  Ad.  289  (20  E.  C.  h.  R.) ;  Rex  v.  Oxford- 
shire, 1  B.  ft  Ad.  297,  and  Reg.  v.  Derbyshire,  2  Q.  B.  746  (42  B.  0.  L.  R.),  that  the  words 
'^whether  over  anj  stream  of  water  or  not,"  were  introduced  to  remove  that  doubt,  and 
to  extend  this  clause  to  all  bridges. 

The  clause  is  also  extended  to  viaducts  and  aqueducts,  so  as  to  protect  all  those  grigantic 
structures  which  have  sprung  either  out  of  the  constructioQ  of  railways  and  canals  or 
from  other  causes. 

The  former  clause  was  in  terms  confined  to  "  public  bridges ;"  this  clause  includes  every 
bridge  over  or  under  which  any  highway  passes.  It  is  therefore  confined  to  public  bridges 
where  no  highway  passes  under  them,  but  includes  both  public  and  private  bridges  where 
a  highway  passes  under  them.  But  in  other  cases  any  iigary  to  a  private  bridge  exceed- 
ing the  amount  of  five  pounds  would  bring  the  case  within  sec.  51,  poH^  p.  1098,  and  if 
less  than  that  sum,  within  sec.  52,  post,  p.  1098.     As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(c)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  s.  14,  and  9  Geo.  4,  c.  56,  s.  15  (I.). 
The  14  ft  15  Yict.  c.  92,  s.  9  (I.),  makes  the  offences  contained  in  this  clause  punishable 
summarily  in  Ireland.     As  to  the  punishment,  see  ante,  vol.  1,  p.  92. 

(d)  2  East  P.  0.  c.  22,  s.  27,  p.  1081. 
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or  take  aoy  works  thereunto  belonging,  or  in  anywise  direct  or  procure  the  same  to 
be  done,  such  offender  or  offenders,  being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without  benefit  of  clergy, 
shall  from  and  after  the  passing  of  this  Act  be,  and  the  same  are  hereby  re- 
pealed." (c) 


♦CHAPTER  THE  FIFTY-FOURTH.  [*1076 

OP  DESTROYING  PENGES,   WALLS,   STILES,   OR  GATES. 

By  the  24  k  25  Vict.  c.  97,  s.  25,  "  whosoever  shall  unlawfiiUy  and  maliciously 
cut,  break,  throw  down,  or  in  anywise  destroy  any  fence  of  any  description  whatso- 
ever, or  any  wall,  stile,  or  gate,  or  any  part  thereof  respectively,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  for  the  first  offence  forfeit  and  pay,  over  and 
above  the  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  five  pounds 
as  to  the  justice  shall  seem  meet ;  and  whosoever,  having  been  convicted  of  any  such 
offence,  eitlier  against  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit 
any  of  the  said  offences  in  this  section  before  mentioned,  and  shall  be  convicted 
thereof  in  like  manner,  shall  be  committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  kept  to  hard  labor  for  such  term  not  exceeding  twelve  months  as  the 
convicting  justice  shall  think  fit." (a) 

Where  the  prisoner  was  found  ferreting  rabbits  in  a  hedge,  and  he  had  a  dog  with 
him,  which  had  done  some  slight  damage  to  the  hedge  in  two  or  three  places  by 
breaking  through  it;  Parke,  B.,  held  that  the  injury  done  to  the  hedge  by  the  dog 
was  not  an  offence  within  the  7  &  8  Geo.  4,  c.  30,  s.  23,  and  said,  "  to  constitute 
an  offence  under  that  Act,  the  injury  done  must  be  unlawful  and  malicious;  it  must 
be  a  wanton  act  of  cutting  or  the  like,  with  the  object  of  doing  damage  to  the  thing 
injured.  Here  there  was  no  spiteful  object  in  damaging  the  fence;  it  was  done 
merely  in  prosecution  of  the  intention  to  kill  the  rabbits."(6) 


♦CHAPTER  THE  FIFTY-FIFTH.  [*1077 

OP  SETTING   PIRE  TO,  DE8TB0YIN0,  AND   DAMAQINQ   MINES   AND   MINE-ENGINES. 

By  the  24  &  25  Vict.  o.  97,  s.  26,  "  whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  mine  of  coal,  oannel  coal,  anthracite,  or  other  mineral  fnd,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  five(a) 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping" (i) 

Sec.  27.  "  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt 

(«)  See  the  Westminster  Bridge  Act,  16  fr  17  Yict.  c.  46,  s.  U. 

(a)  This  clause  is  taken  from  the  7  A  8  Qeo.  4,  c.  30,  s.  23.  There  was  a  similar  clause 
in  the  14  &  15  Yict.  c.  92,  s.  3  (I.). 

(6)  Reg.  V.  Prestney,  3  Gox  G.  G.  505.  A  very  much  sounder  ground  for  this  decision 
would  have  been  that  the  dog  acted  on  his  own  impulse,  and  that  there  was  no  evidence 
that  he  acted  on  the  instigation  of  the  prisoner,  and.  therefore  the  act  was  not  the  wilful, 
and  still  less  the  malicious,  act  of  the  prisoner.  See  nij  note  in  Michell  v.  Williams,  atUe^ 
p.  1073,  as  to  the  meaning  of  "malice.'^ 

(a)  27  k  28  Vict.  c.  47. 

\b)  This  clause  is  taken  fh)m  the  7  Will.  4  &  1  Vict.  c.  89,  s.  9,  and  9  &  10  Vict.  c.  26, 
s.  9,  and  extended  so  as  to  include  anthracite  and  other  mineral  fuel. 

As  to  hard  labor,  &c.,  see  ante^  p.  1022. 
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to  set  fire  to  any  mine,  under  nich  circumstances  thcU^  if  the  mine  were  thereby  set 
fire  to,  the  offender  would  he  guQty  of  felony^  shall  be  guilty  of  felony,  and  bein^ 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five(e)  years— or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years  with  or  without  whipping/ '(c) 

Sec.  28.  '^  Whosoever  shall  unlawftiUy  and  maliciously  cause  any  water  to  be  con- 
veyed or  run  into  any  mine,  or  into  any  subterraneous  passage  communicating  there- 
with, with  intent  thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the 
working  thereof,  or  shall  with  the  like  intent  unlawfully  and  maliciously  pull  down, 
fill  up,  or  obstruct,  or  damage  with  intent  to  destroy ^  obstruct^  or  render  useless,  any 
airway,  waterway,  drain,  pit,  level,  or  shaft  of  or  belonging  to  any  mine,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  fivefe)  years— or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping :  Provided  that 
this  provision  shall  not  extend  to  any  damage  committed  under  ground  by  any 
*1 07R1  ^^^^^  ^^  ^°7  adjoining  mine  in  ^working  the  same,  or  by  any  person  duly 
^  employed  in  such  working."(^ 

Sec.  29.  "  Whosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or 
damage  with  intent  to  destroy,  or  render  useless,  any  steam-engine  or  other  encdne 
for  sinking,  draining,  ventilating^  or  working,  or  for  in  anywise  assisting  in  sinking, 
draining,  ventilating,  or  working  any  mine,  or  any  appliance  or  apparatus  in  connec- 
tion with  any  such  steam  or  other  engine,  or  any  staith,  building,  or  erection  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  wasonway,  or  trunk  for 
conveying  minerals  from  any  mine,  whether  such  engine,  staith,  buildins,  erection, 
bridge,  wagonway,  or  trunk  be  completed  or  in  an  unfinished  state,  or  shall  unlaw- 
fully and  maliciously  stop,  obstruct,  or  hinder  the  working  of  any  such  steam  or 
other  engine,  or  of  any  such  appliance  or  apparatus  as  aforesaid,  with  intent  thereby 
to  destroy  or  damage  any  mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof, 
or  shall  unlawfuUy  and  m^diciously  whoUy  or  partiaUy  cut  through^  sever ^  break,  or 
unfasten,  or  damage  with  intent  to  destroy  or  render  useless,  any  rope,  chain^  or 
tackle,  of  whatsoever  material  the  sam^  shaU  he  made,  used  in  any  mine,  or  in  or 
upon  any  inclined  plane,  railway,  or  other  way^  or  other  work  whatsoever^  in  any 
wise  belonging  or  appertaining  to  or  connected  with  or  employed  in  any  mine  or  the 
working  or  the  business  thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  five(<f)  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 

without  whipping.*'(/) 

The  prisoner  was  convicted  of  maliciously  causing  water  to  be  conveyed  into  a 
mine,  which  was  laid  in  one  count  as  the  mine  of  John  Pickering  and  others,  his 
partners ;  in  another  of  John  Dean  Case ;  and  in  a  third  of  Robert  Roberts.  The 
offence  was  committed  on  the  21st  of  May.  John  Pickering  and  his  two  brothers 
were  lessees  of  the  mine,  and  worked  it  till  the  11th  of  May.  They  had  borrowed 
£20,000  of  the  North  and  South  Wales  Bank.  On  the  11th  of  May,  Roberts, 
acting  for  the  bank,  took  possession  of  the  mine ;  but  it  did  not  appear  whether,  in 

(c)  This  clause  is  taken  from  the  9  &  10  Vict,  c.  25,  s.  7. 

As  to  the  words  in  italics,  see  the  note  to  sec.  7,  ante,  p.  1030. 
As  to  hard  labor,  kc,  see  ante,  p.  1022. 

(d)  This  clanse  is  taken  ftom  the  7  &  8  Qeo.  4,  c.  30,  s.  6,  and  9  Geo.  4,  c,  56,  s.  7  (I.). 
The  words  in  italics  are  new. 

As  to  hard  labor,  &c.,  see  ante,  p.  1022. 

(e)  27  k  28  Vict.  c.  47. 

(/)  This  clanse  is  framed  from  the  7  ft  8  Geo.  4,  e.  30,  s.  7 ;  9  Geo.  4,  c.  56,  s.  8  (I.); 
and  23  k  24  Yict.  c.  29,  s.  1,  with  the  additions  in  italics.  As  to  hard  labor,  ftc,  see  anU, 
p.  1022. 
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pursuance  of  auy  deed  or  judgment,  the  name  upon  the  carts  was  altered  from  Pick- 
ering to  Robert  Roberts,  and  from  that  time  the  mine  was  worked  by  him.  Roberts 
stated  that  he  was  put  in  possession  by  Mallaby,  as  the  attorney  for  the  bank ;  and 
he  explained  that  to  be  as  attorney  for  John  Dean  Case,  who,  he  said,  was  trustee 
for  the  company,  and  being  asked  whether  .by  deed,  he  answered  in  the  affirmative. 
He  had  ever  since  worked  the  mine  for  the  benefit  of  Case.  It  was  objected  that 
the  first  count  failed,  as  the  Pickerings  had  given  up  possession.  As  to  Case,  he 
was  merely  the  agent  or  factor  of  the  bank,  and  there  was  no  evidence  that  he  was 
a  shareholder.  And  as  to  Roberts,  *he  was  merely  agent  or  servant,  and  r^ci  ajtq 
the  property  ought  to  have  been  laid  in  the  registered  officer  of  the  bank-  ^ 
ing  company ;  but  the  judges,  upon  a  case  reserved,  were  unanimously  of  opinion 
that  the  conviction  was  right.(c) 

We  have  seen  that  where  one  of  the  owners  of  adjoining  mines,  asserting  that  an 
airway  belongs  to  him,  directs  his  workmen  to  stop  it  up,  and  they  acting  bo7idJide, 
and  believing  that  he  has  a  right  to  give  such  an  order,  do  so,  they  are  not  guilty  of 
felony  for  stopping  up  the  airway,  even  though  the  master  knew  he  had  no  right  to 
it.  But  if  any  of  the  workmen  knew  that  the  stopping  of  the  airway  was  a  malicious 
act  of  his  master,  such  workman  would  be  guilty  of  felony.(/) 

If  a  steam-engine  be  set  in  motion  without  any  machinery  attached  to  it,  with 
intent  to  damage  it  or  render  it  useless,  the  case  is  within  the  statute.  Upon  an 
indictment  for  maliciously  damaging  a  steam-engine  with  intent,  as  charged  in  one 
count,  to  destroy,  as  charged  in  another,  to  render  it  useless,  it  appeared  that  the 
steam-engine  was  used  to  bring  up  coals  from  the  shaft  of  one  mine,  and  water  from 
another,  and  that  it  was  stopped  and  locked  up  in  the  evening,  and  that  the  prisoners 
in  the  night  got  into  the  engine-house  and  set  the  engine  going,  and  from  its  having 
no  machinery  attached  to  it,  the  engine  worked  with  greater  velocity,  and  the  wheels 
were  some  of  them  thrown  out  of  cog,  so  that  the  engine  was  damaged  to  the  amount 
of  £10,  and  would  have  been  injured  to  a  much  greater  extent  if  the  mischief  had 
not  been  discovered  and  the  engine  stopped.  Gurney,  B.,  left  it  to  the  jury  to  say 
whether  the  intent  of  the  prisoners  was  to  destroy  the  engine  or  to  render  it  useless; 
and  held  that  if  the  prisoners  had  either  of  those  intents  the  case  came  within  the 
provisions  of  the  statute.((7) 

Damaging  a  drum  moved  by  a  steam-engine  is  not  damaging  the  steam-engine, 
but  damaging  a  scaffolding  placed  across  the  shaft  of  a  mine,  in  order  to  work  a 
level,  is  damaging  an  "  erection''  ^^  used  in  conducting  the  business  of  a  mine.'' 
Upon  an  indictment  founded  on  the  7  &  8  Geo.  4,  c.  30,  s.  7,  containing  counts  for 
damaging  an  engine  employed  in  working  a  mine  with  intent  to  destroy  it,  and  for 
damaging  a  certain  erection  used  in  the  working  a  mine,  with  intent  to  destroy  it,  it 
appeared  that  a  coal  mine  was  worked  by  a  steam-engine,  which  caused  a  cylinder, 
called  a  drum,  to  revolve  and  take  up  the  rope  as  the  coal  was  drawn  from  the  mine. 
At  the  other  end  of  the  rope  was  a  heavy  weight,  called  a  bull,  which  the  prisoners 
threw  into  the  shaft  of  the  mine,  and  by  the  sudden  jerk  caused  the  drum  to  be 
strained  and  injured.  The  bottom  of  the  shaft  was  filled  with  water,  and  the  owner 
of  the  mine  had  caused  a  scaffold  to  be  erected  at  some  ^distance  above  the  r^-tnoA 
bottom  of  the  mine,  for  the  purpose  of  working  a  vein  of  coal  that  was  on  ^ 
a  level  with  the  scaffold,  and  the  prisoners  had  thrown  a  sort  of  wagon,  called  a 
corve,  down  the  shaft,  whereby  the  scaffold  was  much  injured.  It  was  objected, 
first,  that  as  the  drum  was  no  part  of  the  steam-engine,  the  counts  charging  the  dam- 
aging the  steam-engine  could  not  be  supported ;  secondly,  that  the  scaffolding  was 
not  an  '^  erection"  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  30,  s.  7,  as  the  word 
"  erection,"  being  used  in  conjunction  with  the  words  '*  staith  or  building,"  must  be 

(e)  Reg.  V.  Jones,  2  M.  0.  G.  R.  293 ;  1  C.  &  K.  181  (47  E.  C.  L.  R.).  The  ground  of 
decision  is  not  stated,  bat  probably  the  judges  thought  the  possession  of  Roberts  quite 
sufficient  against  a  wrong-doer.  In  the  report  of  G.  k  K.,  Parke,  B.,  said,  <*  It  appears 
that  Mr.  Gase  was  in  possession  by  his  servant,  Mr.  Roberts ;  but  there  is  nothing  to  take 
the  property  out  of  the  first  lessees."  And  Lord  Ablnger,  G.  B.,  said,  *<  It  appears  that 
the  mine  is  worked  on  account  of  Mr.  Gase ;  but  I  should  think  that  Mr.  Roberts  having 
his  name  on  the  carts  would  be  some  evidence  at  least  that  he  was  working  the  mine." 

(/)  Reg.  V.  James,  8  G.  &  P.  131  (34  R.  G.  L.  R.),  Lord  Abinger,  G.  B.,  anUj  p.  1020. 

(y)  Reg.  V.  Norris,  9  G.  &  P.  241  (38  E.  G.  L.  R.).    See  Rex  v.  Tracy, /?o«<,  p.  1082. 
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taken  to  mean  an  erection  ejutdem  generis;  and  it  was  held  that  the  damaging  the 
drum  did  not  support  the  counts  charging  the  damaging  the  steam-engine :  but  it 
was  held  that  the  scaffolding  was  an  erection  within  the  meaning  of  the  statute ; 
the  word  "erection"  being  clearly  meant  to  denote  something  different  from  a 
building.  (A) 

In  an  action  against  a  hundred  to  recover  compensation  for  the  felonious  demoli- 
tion by  rioters  of  a  certain  erection  of  the  plaintiffs'  used  in  conducting  the  business 
of  a  mine,  it  appeared  that  a  year  after  they  had  begun  to  work  the  mine,  they  took 
the  lease  of  a  slag  bed  and  a  pool  adjoining  it  at  a  distance  of  half  a  mile  from  the 
mine.  The  slag  bed  consisted  of  heaps  of  refuse  ore,  and  a  process  had  been  dis- 
covered for  extracting  ore  from  the  slag.  Washing  the  slag  was  an  important  part 
of  this  process,  and  to  supply  the  pool  with  water  for  washing  the  slag  the  plaintifis 
diverted  thereto  a  stream  of  water  by  means  of  a  wooden  trough  erected  upon  piles. 
The  trough  did  not  approach  the  mine  nearer  than  half  a  mile.  The  water  sup- 
plied through  this  trough  was  at  first  used  in  washing  the  slag,  and  for  no  other 
purpose ;  but  subsequently,  and  up  to  the  time  of  the  injury  complained  of,  it  had 
been  regularly  used  in  washing  the  ore  gotten  from  the  mine.  The  jury  found  that 
the  trough  was  used  in  conducting  the  business  of  the  mine,  and  it  was  held  that  as 
the  jury  had  so  found,  the  only  question  of  law  was  whether  such  a  trunk  could  be 
so  used.  "  The  business  of  a  mine  was  not  merely  to  get  the  rough  ore  from  the 
bowels  of  the  mine,  but  to  produce  the  ore  itself  separate  from  the  earth  which  is 
brought  up  with  it,"(t)  and  "  includes  all  that  is  done  about  the  mine  towards  pre- 
paring the  ore  in  a  marketable  state ;  and  all  erections  used  for  this  purpose,  or  as 
places  of  deposit  for  gunpowder,  candles,  and  other  mining  materials,  are  within  the 
protection  of  the  statute."(y )  The  ore  is  not  brought  up  by  itself,  but  together 
with  earth  and  other  matters  attached  to  it,  which  must  be  separated  from  it  to 
make  what  is  brought  up  ore.  This  trunk  was  used  in  the  process  of  such  separa- 
tion, and  that  separation  is  part  of  the  business  of  the  mine,  and  therefore  the  trunk 
was  an  erection  used  in  conducting  the  business  of  a  mine  within  the  7  &  8  Geo,  4, 
c.  31,  B.  2.(k) 
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OF   DESTROYING  AND    DAMAGING    ARTICLES    IN    A    COURSE    OF    MANUFACTURE, 
AND  OF  DESTROYING   ETC.,   IMPLEMENTS  AND   MACHINERY. 

By  the  24  &  25  Vict.  o.  97,  s.  14,  ^^  whosoever  shall  unlawfully  and  maliciously 
cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any 
goods  or  article  of  silk,  woollen,  linen,  cotton,  /tair,  mohair,  or  alpaca^  or  of  any  one 
or  more  of  those  materials  mixed  with  each  other  or  mixed  with  any  other  material, 
or  any  framework-knitted  piece,  stocking,  hose,  or  luce,  being  in  the  loom  or  frame, 
or  on  any  machine  or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage,  process,  or 
progress  of  manufacture,  or  shall  unlawfully  and  maliciously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy  or  to  render  useless,  any  warp  or  shute  of  silk, 
woollen,  linen,  cotton,  Aair,  mohair,  or  alpaca,' or  of  any  one  or  more  of  those  mate- 
riiils  mixed  with  each  other  or  mixed  with  any  other  material,  or  shall  unlawfvtty 
and  malicioitsU/  cut^  breaks  or  destroy^  or  damage  with  intent  to  destroy  or  render 
usele»Sj  any  loom,  frame,  machine,  engine,  rack,  tAckle,  tool,  or  implement,  whether 
fixed  or  moveable,  prepared  for  or  employed  in  carding,  spinning,  throwing,  weaving, 

{h)  Reg.  V.  Whittingbam,  9  C.  &  P.  234  (38  E.  G.  L.  R.),  Patteson,  J. 

(!)  Per  Patteson,  J.  {j)  Per  Coleridge,  J. 

[k)  Harwell  v.  The  Hundred  of  Winterstoke,  14  Q  B.  704  (68  E.  0.  L.  R.).  The  court 
agreed  that  the  question  was  the  same  as  if  it  had  arisen  on  an  indictment  for  injariog 
the  tranlL. 
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falling,  shearing,  or  otherwise  manufacturing  or  preparing  any  such  goods  or  arti- 
cles, or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to 
commit  any  of  the  offences  in  this  section  mentioned,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  five(a)  years — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 

without  whipping."(^w*) 

Upon  an  indictment  under  the  28  Geo.  3,  c.  55,  s.  4  (now  repealed),  for  mali- 
ciously damaging  a  frame  used  for  making  stockings,  it  appeared  that  the  prisoner 
unscrewed,  unfastened*  and  carried  away  a  part,  called  the  half-jack,  from  two  frames 
used  for  the  making  of  stockings.  The  half-jack  is  a  piece  of  iron,  which  is  an  es- 
sential part  of  the  frame,  and  when  taken  out  the  frame  is  rendered  useless ;  but  it 
may  be  taken  out  and  again  replaced  without  injury  to  the  frame,  and  is  sometimes 
so  treated  when  the  frame  is  taken  to  pieces  to  be  cleaned.  Most  of  the  other  parts 
of  the  frame  may  in  like  manner  be  taken  out  and  ^replaced.  The  frameg  ruti  aoo 
in  this  case  were  not  otherwise  injured  than  by  taking  away  the  half-jacks.  ^ 
It  was  objected  that  this  removal  of  the  half-jack  was  not  a  damaging  of  the  frame 
within  the  statute,  which  it  was  contended  applied  only  to  cases  of  breaking,  bend- 
ing, or  straining  some  part  of  the  frame,  and  not  to  the  removal  of  a  part,  though 
that  part  might  be  an  essential  part.  But,  upon  a  case  reserved,  the  judges  were 
unanimously  of  opinion  that  the  taking  out  and  carrying  away  the  half-jack  was  a 
damaging  the  frame  within  the  meaning  of  the  28  Geo.  3,  as  it  made  the  frame  im- 
perfect and  inoperative. (i) 

The  22  Geo.  3,  c.  40,  s  1,  made  it  a  capital  felony  to  break  into  any  house,  &c., 
with  intent  to  destroy  "  any  serge  or  other  woollen  goods  in  the  loom,  or  any  tools 
employed  in  the  making  thereof,"  and  it  was  held  that  destroying  part  of  a  loom  did 
not  come  within  the  meaning  of  that  statute,  (c) 

The  first  count  charged  the  prboners  with  maliciously  damaging  100  pieces  of 
worsted  stuff,  '^  in  a  certain  process  of  manufacture,"  with  intent  to  destroy  the 
same.  Other  counts  stated  the  goods  to  be  in  "  a  certain  stage  of  manufacture,"  and 
others  stated  them  to  be  "  in  the  progress  of  manufacture."  The  prosecutors  were 
dyers,  and  received  the  stufis  from  the  manufacturer  after  the  texture  was  complete, 
but  while  they  were  still  in  an  unmarketable  state.  The  stuffis  which  were  damaged 
by  the  prisoners  were,  at  that  time,  upon  rollers,  immersed  in  liquid,  and  in  the  ac- 
tual process  of  being  dyed ;  and  the  injury  was  done  by  throwing  deleterious  ingre- 
dients upon  the  stufls  themselves,  and  into  the  liquid  in  which  they  were  immersed. 
For  the  prisoners  it  was  contended,  that  as  the  article  damaged  was  at  the  time  of 
the  damage  being  done  in  a  complete  state,  so  far  as  the  manufacturing  and  texture 
were  concerned,  and  only  required  dyeing  to  fit  it  for  the  market,  the  case  did  not 
come  within  the  words  of  the  Act.  For  the  prosecution  it  was  submitted,  that  the 
legislature  could  not  have  intended  to  withdraw  the  protection  of  the  Act,  until  the 
manufacture  was  so  complete  that  the  articles  were  fit  for  immediate  sale.  Cole- 
ridge, J.  (after  consulting  with  Parke,  B.),  said  that  they  were  both  of  opinion  that 
the  true  construction  of  the  Act  was  that  contended  for  by  the  prosecutor ;  he  there- 
fore overruled  the  objection,  and  he  referred  to  the  provision  in  the  same  section  re- 
lating to  goods  on  *^  the  rack  or  tenters,"  as  showing  that  the  Act  contemplated  in- 
juries to  goods  subsequent  to  the  completion  of  the  texture.(cQ 

The  indictment  stated  that  the  prisoner  six  warps  of  linen  yarn  of  the  goods  of  A. 
B.  unlawfully,  maliciously,  and  feloniously  did  damage  by  throwing  the  said  warps 

(a)  27  &  28  Vict.  c.  47. 

{aa)  This  clause  is  taken  froiD  the  7  &  8  Geo.  4.  c.  30,  8.  3,  and  9  Geo.  4,  c.  56,  s.  3  (I.). 

The  former  enactments  are  extended  to  articles  made  of  hair  or  alpaca. 

The  words  "or  shall  irnlawfully,  kc.^"  are  repeated  in  order  to  obviate  a  doubt,  which 
existed  on  the  construction  of  the  clause  without  them.  See  Rex  v.  Ashton,  2  B.  &  Ad. 
750  (22  B.  C.  L.  R.),poat,  1084. 

As  to  hard  labor,  &c.,  see  antCj  p.  1022. 

(b)  Rex  V.  Tacej,  R.  k  R.  452. 

(c)  Rex  V.  Hill,  R.  k  ^.  483     The  repealed  statute  was  framed  to  meet  this  case. 

(d)  Rex  V.  Woodhead,  I  M.  k  Rob.  549. 
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of  linen  yarn  with  great  force  aoto  and  upon  the  ground,  &e.,  with  inteot  to  render 
the  same  useless ;  against  the  form,  &o.  After  conviction  a  writ  of  error  was  brought, 
and  the  errors  assigned  were,  that  it  did  not  appear  by  the  count  that  the  said  warps 
were  at  the  time  of  the  damage  goods  in  any  stage  of  mann£iicture,  or  that  they  were 
:,;••  Agoi   prepared  for  being  woven  or  manufactured  into,  or  were  employed  in  the 

-*  weaving  or  manufacturing,  any  such  goods,  See. ;  and  it  ^as  contended  that 
the  indictment  did  not  state  any  offence  within  the  statute,  because  the  damaging 
warps  was  made  an  offence  only  where  such  warps  had  been  prepared  for  or  em- 
ployed in  spinning,  &c.,  or  otherwise  manufacturing  the  goods  mentioBed  in  the 
previous  part  of  the  section ;  and  that  the  indictment  did  not  allege  that  the  warps 
of  linen  were  so  prepared  or  employed.  Lord  Tenterden,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said,  ^'  We  are  of  opinion,  on  a  careful  examination  of  the 
statute,  that  it  was  not  necessary  to  all^e  specifically  in  the  count  *that  the  warps 
therein  mentioned  were  prepared  for  or  employed  in  carding,  spinning,  weaving, 
&c.,  or  otherwise  manufacturing  goods.  The  third  section  of  7  &  8  Gko.  4,  c.  3U, 
consists  of  three  branches.  The  first  branch  enacts,  that  if  any  person  shall  un- 
lawfully and  maliciously  damage,  with  intent  to  destroy,  any  goods  therein  de- 
scribed, being  in  the  loom,  &c.,  he  shall  be  guilty  of  felony.  Now  in  an  indictment 
for  an  offence  against  that  enactment,  it  would  be  undoubtedly  neoessaiy  to  alkge 
that  the  goods  were  at  the  time  of  the  damage  in  the  loom,  &c.,  because  it  was  not 
the  intention  of  the  legislature  to  make  it  an  offence  to  destroy  such  goods  wherever 
found,  but  to  protect  them  only  while  they  were  in  a  course  of  manu&otore.  The 
same  observation  applies  to  the  latter  part  of  the  second  branch  of  the  section, 
which  makes  it  an  offence  to  damage  or  break  any  loom  prepared  for  or  employed 
in  manufacturing,  &t. ;  it  would  not  be  sufficient  in  an  indictm^it,  firamed  upon 
that  provision  of  the  statute,  to  charge  the  mere  destruction  of  a  loom,  without 
adding  that  it  was  one  prepared  or  employed  in  some  of  the  ways  therein  described, 
for  the  count  then  would  be  too  general.  But  as  to  the  damaging  of  any  warp  or 
shute  of  silk,  woollen,  or  linen,  the  question  may,  on  the  words  of  the  Act,  admit 
of  some  doubt.  The  whole  sentence  is,  ^  If  any  person  shall  unlawfully  and  mali- 
ciously damage,  &c.,  with  intent  to  destroy,  any  warp,  or  shute  of  silk,  woollen, 
linen,  &c.,  or  any  loom,  frame,  &c.,  prepared  for  or  employed  in  carding,  spinning, 
weaving,'  &c. ;  and  the  question  is,  if  the  words  ^  prepared  for  or  employed,'  &o., 
are  to  be  considered  as  reierring  to  all  the  preceding  words,  or  to  those  only  denot- 
ing the  implements  of  manufacture.  That  must  be  ascertained  by  looking  at  the 
subject-mutter  of  the  enactment  and  the  object  which  the  legislature  had  in  view. 
That  object  in  the  first  branch  of  the  section  was,  the  protection  of  goods  while  in 
the  course  of  manufacture ;  in  the  second,  the  protection  of  the  warp  or  shute,  and 
of  the  machinery  and  implements,  when  they  were  prepared  for  or  employed  in  the 
production  of  goods.  Now  as  to  the  latter,  it  is  necessary,  with  a  view  to  the  lim- 
ited purpose  which  the  legislature  had  in  view,  that  the  concluding  words  should 
apply  to  them  ;  but  not  so  as  to  the  warp,  because  a  warp  is  a  denomination  of  some 
kind  of  thread  prepared  to  be  woven  and  used  in  manuiaoture ;  it  is  in  itself  some- 
thing ^  prepared  for  manufacturing  goods.'  We  were  referred  in  the  argument  to 
former  Acts  of  Parliament  in  pari  mat^trid  which  had  been  repealed,  and  it  was 
said  that,  under  some  of  those  Acts,  the  word  warp  was  so  connected  with  the 
words  importing  preparation  for  manufacture,  that  a  similar  connection  must  be 
understood  here,  and,  consequently,  it  was  necessary  that  they  should  be  so  con- 
'*'10R41  °^^  ^^  ^^  indictment  on  the  present  clause.     To  the  party  ^indicted 

^  that  must,  at  all  events,  be  immaterial,  because  the  warp  must  be  something 
already  prepared  for  manufacture ;  and  therefore  the  proof  would  be  the  same, 
whether  the  indictment  contained  such  an  allegation  or  not ;  but  in  the  statute,  4 
Geo.  4,  c.  46,  the  word  warp  is  used  absolutely  by  itself,  without  reference  to  any 
word  denoting  preparation  tor  manufacture,  and  without  any  qualification  before  or 
after.  The  words  which  follow,  '  or  to  burn,  break,  &c.,  any  loom,  £c.,  prepared 
for  or  employed  in  manufacturing,'  constitute  a  distinct  branch  of  the  sentence, 
and  afler  them  a  new  sentence  commences.  Upon  this  view  of  the  two  Acts  of 
Parliament,  and  considering  that  the  word  warp  is  a  well  known  denomination  of 
an  article  which  is  in  some  way  or  other  prepared  for  or  employed  in  manufacture, 
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we  are  of  opioioii  that  it  was  not  necessary  to  allege  specifically  in  this  case  that 
the  warp  mentioned  in  the  indictment  was  so  prepared  or  em  ployed."  (^) 

One  count  charp^  the  prisoner  with  malicionsly  damaging  certain  cotton  warps 
being  in  a  stage  and  progress  of  manufacture,  with  intent  to  destroy  and  render 
them  useless.  Another  count  was  similar,  but  applied  only  to  one  warp.  A  third 
count  charged  the  prisoner  with  destroying  a  cotton  warp  with  intent  to  destroy  and 
render  it  useless.  It  appeared  that  some  warps  were  sent  in  a  cart  by  the  manufac- 
turers to  a  warp-siser  to  be  siaed,  and  whilst  they  were  in  the  cart  on  the  way.  one 
of  them  was  destroyed  by  vitriol  thrown  on  it.  It  was  objected  that  the  warp  was 
not  in  any  stage  or  progress  of  manufacture  at  the  time  it  was  destroyed }  and 
therefore  the  two  first  counts  were  not  proved :(/)  and  as  to  the  third,  the  statute 
required  the  warp  to  be  '*  prepared  for  or  employed  in  carding/'  &o. ;  and  this  warp 
required -^'sizing''  to  enable  it  to  be  used  in  any  manufacture.  It  was  answered 
that  the  indictment  need  not  allege  that  the  warp  was  '^  prepared  for/'  &c.,  (^)  and 
that  the  warp  was  within  the  meaning  of  the  clause,  though  it  req,uired  "  sizing." 
Alderson,  B. :  ^'  The  warp  must  be  something  altogether  prepared  for  manufacture, 
and  the  proof  must  be  of  something  completely  prepared  for  manufacture.  It  may 
be  that  Uie  third  count  is  not  bad  for  not  stating  the  warp  to  be  completely  pre- 
pared for  manufacture ;  but  it  is  not  sufficient,  without  proof,  to  support  the  want 
of  that  averment."  Having  consulted  Coleridge,  J.,  Alderson,  B.,  said:  '^  We  have 
<X)nsid6red  the  question,  and  both  agree  that  the  words  '  prepared  for'  and  ^  in  pro- 
cess of  manufacture'  must  be  considered  as  referring  to  the  warp.  We  are  both 
agreed  that  the  warp  is  not  a  warp  unless  it  be  prepared  for  or  used  in  a  certain 
process  of  manufincture."  (After  referring  to  Rex  v.  Ashttm)  "  I  should  be  of 
opinion,  that  in  order  to  bring  the  case  within  the  statute  it  will  not  do  simply  to 
prove  any  warp  to  have  been  damaged,  except  a  warp  damaged  which  was  prepared 
for  and  in  the  process  of  manufacture  of  goods  of  this  description.  But  as  there 
may  be  some  doubt  as  to  the  facts,  I  think  it  better  to  take  the  opinion  of  the  jury, 
how  far  this  was  a  warp  prepared  for,  or  in  *the  process  of  the  manufacture  of  goods; 
as  until  it  was  what  is  called  *  sized/  it  is  my  impressiob  that  it  was  not  such  a 
*warp,  though  called  a  warp  in  popular  language.  On  these  facts  being  p^.  ,.q. 
found  I  wUl  reserve  the  ca8e."(A)  L  au«o 

One  count  charged  the  prisoner  with  maliciously  cutting  certain  tackle,  to  wit, 
certain  cords  prepared  for  and  employed  in  weaving;  and  another  count  with 
maliciously  damaging  the  tackle  with  intent  to  destroy  it.  The  prisoner  was  in  the 
employment  of  a  clothier.  One  day  his  loom  was  examined,  and  it  was  found  the 
ooids  had  been  taken  from  the  '*  lambs"  and  ^  treadles,"  and  the  ^'  slay"  (a  frame 
into  which  a  number  of  steel  rods  are  inserted)  disengaged.  This  was  caused  by 
the  thrum  having  been  cut.  The  thrum  ought  not  to  be  severed  when  a  piece  of 
doth  is  taken  from  the  machine.  It  would  have  taken  a  man  about  three  days  to 
replace  the  loom  in  its  proper  state.  The  new  yam  itf  .fastened  to  the  old  thrum, 
the  ends  being  united.  The  thrum  is  the  end  of  the  woollen  chain  or  thread  left  in 
the  working  tools  or  harness  to  fasten  on  to  the  next  piece  of  cloth,  and  is  the  con- 
necting link  between  the  fabric  and  the  machine.  The  chain  is  the  one  part,  the 
shute  the  other.  The  thrum  was  cut  off  between  the  harness  and  the  slay.  The 
prisoner  pulled  one  part  of  the  thrum  from  another,  and  he  tore  it  after  he  cut  it. 
He  took  off  the  cwds  of  the  machine,  of  which  there  were  between  thirty  and 
forty,  by  cutting  some  of  them.  He  also  cut  off  a  small  string  which  passed  round 
the  **  marker,"  tor^^ulate  the  size,  and  called  the  ^^reeveing  string."  The  fastening 
of  the  threads  to  the  thrum  was  the  secret  of  the  work.  There  was  a  differuut 
mode  of  tying  the  cords  according  to  the  work;  the  prisoner  had  his  own  tye;  other 
workmen  looked  on  and  tried  to  get  the  secret.  Every  thread  of  the  thrum  is  put 
through  an  eye  in  the  *'  hevel,"  or  tool,  which  has  the  effect  of  keeping  them 
separate.    There  is  a  fresh  thrum  to  every  piece  of  work.     The  old  thrum  is  cut 


E 


'e)  Rex  V.  Aghton,  2  B.  ^  Ad.  750  (22  E.  G.  L.  R.). 

[/)  Nothing  U  said  as  to  what  became  of  this  objection. 

f)  Rex  V.  Ashton,  supra. 
(A)  Reg.  V.  Clegg,  3  Cox  G.  G.  295.    The  prisoner  was  acquitted  on  the  ground  of  mis- 
taken identity. 

VOL.  II. — 53 
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off,  and  goes  with  the  fioished  work  to  the  master.  The  oords  ar^  to  niae  the  hjir- 
ness  for  the  shuttle  to  move  to  and  Iro.  In  order  to  ^m  the  fresh  thrum,  it  is  not 
necessary  to  go  through  the  process  of  threading  the  ejes  of  the  ^^hevel;"  but  what 
the  prisoner  did  made  it  necessary  to  thread  the  eye  of  every  hevel.  Williams,  J., 
told  the  jury  that  what  the  prisoner  appeared  to  have  done  was  two  things,  cutting 
the  thrum  and  cutting  the  cords.  With  reference  to  the  question  whether  the  cutting 
must  have  been  done  with  intent  to  destroy  or  render  useless,  if  the  cords  were  cot 
maliciously,  it  was  unnecessary  to  aver  that  the  act  was  dcme  with  intent  to  destroy 
or  render  useless;  for  this  simple  reason,  that,  if  actually  cut,  then,  if  done 
maliciously,  it  must  be  done  with  intent  to  destroy.  If  the  prisoner  committed  the 
act  thinking  he  had  a  right,  or  even  a  notion  that  he  had  a  right,  he  would  not  be 
guilty;  for  that  was  not  the  offence  charged.  The  question  resolved  itself  into  this: 
did  the  prisoner  do  it  in  anger  and  revenge  to  his  employer,  or  from  any  supposed 
right  to  conceal  his  art  Although  cutting  the  thrum  was  not  the  offence  charged, 
it  was  material,  as  showing  the  object  of  the  prisoner ;  for  if  he  cat  the  thnim 
maliciously,  that  is  a  key  to  the  cutting  the  cords.(t ) 

By  the  24  &  25  Vict  c.  97,  s.  15,  ''  whosoever  shall  unlawfully  and  maliciously 
1 0R^*1  ^^^  break,  or  destroy,  or  damage  with  intent  *to  destroy  or  to  nender  useless, 
-^  any  machine  or  engine,  whether  fixed  or  moveable,  used  or  intended  to  be 
iuetl  for  90wing,  reaping^  morning^  threshing,  ploughing^  or  draining^  or  for  perform^- 
mg  any  other  agricuUurai  operation^  or  any  machine  or  engine,  or  any  tool  or  imple- 
ment, whether  fixed  or  moveable,  prepared  for  or  employed  in  any  raaaufacture 
whatsoever  (except  the  manufacture  of  silk,  woollen,  linen,  cotton,  hair^  mohair,  or 
alpaca  goods,  or  goods  of  any  one  or  more  of  those  materials  mixed  with  each  other 
or  mixed  with  any  other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or 
lace),  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  fivcQ')  years — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 

whipping."Oy) . 

Upon  an  indictment  for  destroying  a  threshing  machine  it  appeared  that  the 

prosecutor,  in  expectation  of  a  mob  coming  to  destroy  his  threshing  machine,  had 
himself  taken  it  to  pieces,  and  that  the  prisoners  only  broke  the  detached  parts  of 
it ;  but  it  was  held  that  the  offence  was  made  out,  although  at -the  time  when  the 
machine  was  broken  it  had  been  taken  to  pieces,  and  was  in  differ^it  places,  only 
requiring  the  carpenter  to  put  the  pieces  together  again.(^)  So  where  the  prisMier 
was  indicted  for  destroying  a  threshing  machine,  and  it  appeared  that  it  had  been 
previously  taken  to  pieces  by  .the  owner,  by  separating  the.  anus  and  other  parts  of 
it,  for  the  purpose  of  placing  it  in  safety,  but  with  a  view  to  put  it  together  again ; 
and  it  wi«  destroyed  whilst  in  this  disjointed  state ;  it  was  decided,  that  the  offence 
was  within  the  statute  of  the  7  &  8  Geo.  4,  c.  30,  s.  4.(/)  So  where  certain  side- 
boards were  wanting  to  the  machine  at  the  time  it  was  destroyed,  but  which  did  not 
render  it  so  defective  as  to  prevent  it  altogether  from  working,  though  it  would  not 
work  80  effectually  as  if  those  boards  had  been  made  good ;  it  was  held,  that  it  was 
still  a  threshing  machine  within  the  meaning  of  the  statute.(m)  So  also  where  the 
owner  had  removed  a  wooden  stage  belonging  to  the  machine,  on  which  the  man 
who  fed  the  machine  was  accustomed  to  stand,  and  had  also  taken  away  the  legs; 
and  it  appeared  in  evidence,  that  though  the  machine  could  not  be  conveniently 
worked  without  some  stage  for  the  man  to  stand  on,  yet  that  a  chair,  or  table,  or  a 

li)  Reg.  t>.  Smith,  6  Cox  C.  0.  198.  (/)  27  k  28  Vict.  c.  47. 

\jj)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  4,  and  9  Geo.  4,  c.  56,  s.  4  (I.). 
The  clanse  is  extended  to  all  agricultural  machines  or  engines. 

As  to  hard  labor,  Ac,  see  anie^  p.  1022, 

(k)  Rex  V.  Mackerel,  4  C.  &  P.  448  (19  E.  G.  L.  R.),  Park,  J.  A.  J.,  BoUand,  B.,  and  Pat- 
teson,  J. 

(/)  Rex  V,  Hotchins,  2  Deac.  Cr.  Dig.  1517,  Read  Sp.  Com.,  Park,  J.  A.  J.,  Bolland,  B., 
and  Patteson,  J. 

(m)  Rex  V.  Bartlett,  2  Deac.  Gr.  Dig.  1517,  Salisb.  Sp.  Com.,  Yaaghan,  B.,  Parke  and 
Aldersott,  Js. 
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number  of  sheaves  of  corn,  woald  do  nearly  as  w^l,  and  that  it  oould  also  be  worked 
without  the  legs ;  it  was  held,  that  the  machine  was  an  entire  one  within  the  Act, 
notwithstanding  the  stage  and  legs  were  wanting.(n) 

So  where  on  an  indictment  for  destroying  a  threshing  machine,  it  appeared  that 
the  machine  was  worked  by  water,  and  that  the  prosecutor,  expecting  a  mob  would 
oome  to  break  it,  had  had  it  *taken  to  pieces,  and  had  remored  the  pieces  ^^^^  /.o^^ 
to  a  barn  at  the  distance  of  a  quarter  of  a  mile,  leaving  no  part  of  it  '- 
standing  but  the  water-wheel  and  its  axis  and  a  brass  joint,  which  was  joined  to 
the  axis  of  the  water*wheel,  and  that  this  water-wheel  was  broken  by  the  prisoners. 
The  water-wheel  had  been  put  up  for  the  sole  purpose  of  working  the  threshing 
machine,  and  had  never  been  used  for  anything  else,  exoept  sometimes  to  work  a 
chaff-cutter,  which  was  appended  to  the  threshing  machine }  it  was  held  that  the 
wheel  was  part  of  the  threshing  machine,  and  that  the  damaging  it  was  damaging 
a  threshing  machine  within  the  meaning  of  the  statute,  and  that  it  made  no  differ- 
ence that  the  threshing  machine  was  sometimes  worked  by  horses  when  there  was 
a  scarcity  of  water.(o) 

But  where  the  prosecutor  had  not  only  taken  the  machine  to  pieces,  but  had  broken 
the  wheel  before  the  mob  came  to  destroy  it,  for  ibar  of  having  it  set  on  fire  and 
endangering  his  premises ;  and  it  was  proved  that,  without  the  wheel,  the  engine 
could  not  be  worked ;  in  this  case  it  was  held,  that  the  remaining  parts  of  the 
machine,  which  were  destroyed  by  the  mob,  did  not  constitute  a  threshing  machine 
within  the  meaning  of  the  statute. (p) 

Where,  on  an  indictment  for  destroying  a  threshing  machine,  it  appeared  that  the 
machine  was  broken  by  a  mob,  Patteson,  J.,  allowed  the  witnesses  to  be  asked 
whether  many  persons  had  not  been  compelled  to  join  the  mob  against  their  will, 
and  whether  the  mob  did  not  compel  each  person  to  give  one  blow  to  each  threshing 
machine  they  broke ;  and  also  whether,  at  the  time  when  the  prisoner  and  a  witness 
called  for  the  prisoner  joined  the  mob  they  did  not  agree  together  to  run  away  from 
the  mob  the  first  opportunity.(^) 

A  table  with  a  hole  in  it  for  water,  used  in  the  manufacture  of  bricks,  was  held 
not  to  be  a  machine  *^  prepared  for  or  employed  in  any  manufacture,"  within  the 
'/  &  8  Geo.  4,  c.  30,  s.  4.(r)       ' 

The  prisoner  was  indicted  for  damaging  a  machine  employed  in  the  manufacture 
of  iron.  The  prosecutors  were  manufacturers  of  iron,  and  the  prisoner  was  one  of 
their  workmen.  Their  engineer  being  at  the  door  of  the  rolling  mill  engine-house, 
and  within  sight  of  the  puddling  furnace  and  squeezers,  saw  the  prisoner  coming 
down  the  race  (an  iron  pathway  on  which  the  puddling  balls  are  conveyed  from  the 
furnace  to  the  squeezers)  with  a  sledge-hammer,  which  he  was  drawing  along  with 
tongs  towards  the  squeerors,  the  same  way  as  if  he  was  engaged  in  drawing  a 
puddling  ball.  He  put  the  sledge-hammer  between  the  jaws  of  the  squeezers,  the 
engine  being  then  in  motion.  There  is  a  sort  of  step  in  the  lower  jaw  of  the 
squeezers  between  the  narrow  and  the  wide  part,  and  the  practice  is  to  hold  the 
puddling  ball  with  the  tongs  in  the  wider  part  of  the  squeezers  against  the  step, 
until,  by  the  itction  of  the  squeezers,  it  is  partially  crushed,  and  then  to  remove  it 
into  the  narrower  part  of  the  squeezers.  By  this  method  the  strain  on  the  ^^^  ^^^^ 
engine  (worked  by  *8team)  which  would  result  from  forcing  the  balls  at  ^ 
once  into  the  angle  of  the  squeezers,  is  avoided.  The  prisoner  put  the  hammer 
into  the  upper  part  of  the  squeezers,  and  immediately  there  was  a  loud  report,  afi  of 
a  blow,  shaking  the  building.  The  engineer  called  out,  **  There,  young  man,  you 
have  done  something  now ;"  he  made  no  reply;  but  took  the  hammer  from  the 
squeezers  with  the  tongs.  The  engineer  examined  the  squeezers,  but  perceived  no 
mark.     He  then  went  into  the  8queezer*s  hole,  and  examined  the  carriage  of  the 

.  (»)  Rex  V.  Chubb,  2  Deac.  Gr.  Dig.  1518,  Salisb.  Sp.  Com.,  Vaaghan,  B.,  and  Parke,  J. 

(o)  Rex  V.  Fidler,  4  O.  &  P.  449  (19  £.  G.  L.  R.),  Park,  J.  A.  J.,  Holland,  B.,  and  Patte- 
son, J. 

(p)  Rex  V,  West,  2  Deac.  Gr.  Dig.  1518,  Salisb.  Sp.  Com.,  Alderson,  J. 

{q\  Rex  V.  Grutchlej,  5  G.  &  P.  133  (24  B.  G.  L.  R.). 

(r)  Reg,  p.  Penny,  Arch.  G.  L.  464 ;  15  Bd.,  Jervis,  G.  J.,  after  consulting  Lord  Gamp- 
bell,  G.  J. 
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spur-wheel  of  the  engine  and  tbe  rests ;  thej  were  displaced ;  the  nllii^  also  of  the 
carriage  was  displaMd.  These  injuries  would  not  naTe  occurred  if  the  sledge- 
hammer had  not  been  put  in.  The  connecting-rod  was  displaced  and  lifted  up,  bat 
the  engine  was  not  so  much  displaced  as  to  preTent  the  work  iiom  going  on ;  it 
continued  to  roll  puddling  bars;  no  part  of  the  machinery  was  broken.  The  oak 
silling  and  the  brickwork  under  it  had  given  way  and  sunk,  and  the  carriage  went 
down  with  it  The  actual  damage  done  to  the  squeesers  was  three  shilHngs,  and 
the  total  damage  to  the  machine  five  shillings.  The  Talue  of  the  whole  madiine 
was  fiYc  thousand  pounds.  The  millwright  induded  the  silling  as  part  of  the 
machine.  If  the  silling  had  not  given  way,  the  probable  damage  would  have  been 
upwards  of  one  thousand  pounds.  The  sledge-hammer  was  fourteen  or  ifteen  pounds 
weight.  It  was  objected,  1st,  that  express  malice  must  be  piored,  and  there  was 
no  evidence  that  the  prisoner  knew  what  the  consequence  of  his  act  would  be ;  bat 
Piatt,  6.,  held  that  everything  wili^y  done,  if  injurious,  must  be  inferred  to  be 
done  with  malice.  2d,  that  there  was  no  damage  to  any  part  of  the  machine ;  for 
the  silling  was  no  part  of  the  machine,  but  only  that  part  which  was  in  motion. 
3d,  that  there  was  no  damage  or  injury  done  within  the  statute.  But  Piatt,  B., 
after  consulting  Wightman,  J.,  held  that  the  silling  was  to  be  considered  a  part  of 
the  machine,  and  that  a  dislocation  or  disarrangement  of  a  machine  was  within  the 
statute.(«^ 

An  inaictment  under  sec.  15  of  the  new  Act  must  all^e  that  the  Act  was  done 
feloniously.(<) 

The  provisions  contained  in  the  24  &  25  Vict  c.  97,  relating  to  rioters  destroying 
buildings  and  machinery,  have  been  introduced  in  a  former  part  of  this  work, 
together  with  the  cases  on  the  subject. (i«) 

Where  an  indictment  contained  counts  founded  on  the  7  &  8  Geo.  4,  c.  30,  s.  8, 
for  riotously  demolishing  certain  machinery,  and  also  counts  founded  on  the  third 
section  for  destroying  certain  looms,  and  it  was  objected  that  the  two  sets  of  counts 
were  improperly  joined,  as  the  same  judgment  could  not  be  passed  on  both; 
Bayley,  J.,  said,  ^*  I  see  no  difficulty.  I  do  not  see  that  the  prisoners  will  be  under 
any  disadvantage  3  but  I  will  speak  to  the  judges  on  the  subjeot''(v) 


*1089]  *CHAPTER  THE  FIFTY-SEVENTH. 

OF  BURNINO  AND  DAMAQINQ  SHIPS  AND  OTHER  VKSfiSLS,  AND  ABTIGLS8  THRRB- 

UNJO  BELONOINQ. 

The  offence  of  unlawfully  and  maliciously  setting  fitt  to  ships  and  other  vessels 
was  dealt  with  in  a  preceding  chapter  in  the  last  edition,  but  is  now  introduced  in 
this  chapter.  The  fonuer  statutes  on  this  subject  contained  several  general  provi- 
sions against  the  offences  of  maliciously  damaging  ships  and  other  vesseb,  and 
doing  certain  acts  tending  to  their  immediate  loss  or  destruction,  and  most  of  them 
are  now  repealed. 

By  the  2i  &  25  Vict.  c.  97,  s.  42,  '^whosoever  shall  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  whether  ^e  same  be 
complete  or  in  an  unfinished  state,  shall  be  guilty  of  felony,  and  b^ng  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  five(a)  years — or  to  be  imprisoned  for  any 

(«)  Reg.  V.  Foster,  6  Cox  C.  C.  25.    See  Rex  v,  Tacej,  taUe^  p.  1082. 

{t)  Reg.  f.  Graj,  L.  k  G.  365.  Another  question  raised  in  this  case,  bat  not  determined, 
was  whether  either  a  patent  ploagh  of  Battall  or  an  ordinary  plough,  or  'a  scarifier,  each 
being  commonly  in  use  in  agriculture,  is  a  machine  for  ploagfaing  or  performing  any  other 
agricultural  operation,  within  sec.  15  of  the  new  Act. 

{u)  See  Yol.  1,  p.  382,  ti  8eg. 

(v)  Kershaw's  case,  1  Lew.  218.    It  is  not  stated  in  the  report  how  this  case  terminated. 

(a)  27  &  28  Vict.  c.  47. 
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tenn  not  ezoeeding  two  yean,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 

whipping."(<w*) 

Sec.  43.  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to,  or  oast  away, 

or  in  any?nse  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  any  owner 

or  part  owner  of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same,  or  any 

person  that  has  underwritten  or  shall  underwrite  any  policy  of  insurance  upon  such 

ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on  board  the  same,  shall 

be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretioa  of 

the  court,  to  be  sept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 

five(e)  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 

without  hard  labor,  and  with  or  urithout  solitary  confinement,  and,  if  a  male  under 

the  age  of  sixteen  years,  with  or  without  whippin$r."(6) 

Sec  44.  "  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt 
to  set  fire  to,  c(ut  away  or  destroy  any  ship  or  vessel,  under  such  circumstances  thit 
if  the  ship  or  vessel  were  thereby  set  fire  to,  cast  away,  or  destroyed,  the  offender 
wmdd  be  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  r^inqA 
^thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ^ 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  five(c)  years^-or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping.(cc) 

Sec.  45.  '*  Whosoever  shall  unlawfiilly  and  maliciously  place  or  throw  in,  into, 
upon,  against,  or  near  any  ship  or  vessel  any  gunpowder  or  other  explosive  sub- 
stance, with  intent  to  destroy  or  damage  any  ship  or  vessel,  or  any  machinery,  work- 
ing tools,  goods,  or  chattels,  shall,  whether  or  not  any  explosion  take  place,  and 
whether  or  not  any  injury  be  effected,  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  and  not  less  than  five(c)  years — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labttr,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  * 
with  or  without  whipping."(d) 

Sec.  46.  "  Whosoever  shall  unlawfully  and  maliciously  damage,  otherwise  than  by 
fire,  gunpowder,  or  other  explosive  svhstance,  any  ship  or  vessel,  whether  complete 
or  in  an  unfinished  state,  with  intent  to  destroy  the  same  or  render  the  same  useless, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  five(c)  years — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,'  with  or  without  hard  labor,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."(e) 

Sec.  47.  "  Whosoever  shall  unlawfally  mask,  alter,  or  remove  any  light  or  signal, 
or  unlawfully  exhibit  any  false  light  or  signal,  with  iqtent  to  bring  any  ship,  vessel, 

(aa)  This  clanse  is  taken  from  the  7  Will.  4  ft  1  Vict.  c.  89,  ss.  4,  6.  Under  sec.  4,  the 
offence  of  getting  fire  to  a  ship  or  vessel,  whereby  life  was  endangered,  was  capital,  but 
that  punishment  is  abolished. 

The  words  'Mnjnries  to  ships''  before  this  section  were  accidentally  omitted  in  reprint- 
ing the  Bill  after  it  passed  the  Select  Committee  of  the  Commons. 

As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(b)  This  clause  is  taken  from  the  7  Will.  4  &  1  Vict.  c.  89,  s.  6. 

As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(e)  27  &  28  Vict.  c.  47. 

he)  This  clause  is  taken  from  the  9  ft  10  Vict  e.  25,  s.  7. 

The  first  words  in  italics  are  introduced  to  make  this  section  include  all  attempts, 
which,  if  effectual,  would  fall  within  either  of  the  two  preceding  sections. 

As  to  the  words  **  under  such  circumstances,"  ftc,  see  the  note  to  sec.  7,  ante,  p.  1030. 

As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(d)  This  clause  is  taken  from  the  9  ft  10  Vict.  c.  25,  s.  6. 
As  to  hard  labor,  ftc,  see  ante,  p.  1022. 

(e)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  s.  10,  and  9  Geo.  4,  c.  56,  8. 10  (I.). 
The  words  "  gunpowder  or  other  explosive  substance."  are  introduced  to  exclude  cases 

which  are  provided  for  by  the  preceding  section. 
As  to  hard  labor,  ftc,  see  ante,  p.  1022. 
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or  boat,  into  danger,  or  shall  uDlawfxillj  and  maliciouslj  do  anything  tending  to  the 
immediate  loss  or  destruction  of  any  ship,  vessel,  or  boat,  and  for  which  no  pwutk- 
ment  is  hereinbffure  provided,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  fiveC^)  years— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with  whipping/'(/) 
'*'10<)11  *^^-  43-  ^'Whosoever  shall  unlawfully  and  maliciously  cut  away,  cast 
^  adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  shall  unlawfully  and  mali- 
ciously do  any  act  with  intent  to  cut  away,  cast  adrift,  remove,  alter,  de&ce,  sink,  or 
destroy,  or  shall  in  any  other  manner  uniawitilly  and  maliciously  injure  and  conceal 
any  boat,  buoy,  buoy-rope,  perch,  or  mark  used  Qr  intended  for  the  guidance  of 
seamen  or  the  purpose  of  navigation,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years,  and  not  less  than  five(^)  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. ((7^) 

Sec.  49.  ''  Whosoever  shall  unlawfully  and  maliciously  destroy  any  part  of  any 
ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or 
any  goods,  merchandise,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and 
not  less  than  five(^)  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement.'*(A) 

The  12  Geo.  3,  c.  24,  relates  to  the  King's  ships  of  war,  arsenals,  &a,  and  enacts, 
''  that  if  any  person  or  persons  shall,  either  within  this  realm  or  in  any  of  the  islands, 
countries,  forts,  or  places  thereunto  belonging,  wilfully  and  maliciously  set  on  fire,  or 
burn,  or  otherwise  destroy,  or  cause  to  beset  on  fire,  or  burnt,  or  otherwise  destroyed, 
or  aid,  procure,  abet,  or  assist  in  the  setting  on  fire,  or  burning  or  otherwise  de- 
stroying of  any  of  his  Majesty's  ships  or  vessels  of  war,  whether  the  said  ships  or 
vessels  of  war  be  on  float  or  building,  or  b^un  to  be  built,  in  any  of  His  Majesty's 
dock-yards,  or  building  or  repairing  by  contract  in  any  private  yards,  for  the  use  of 
his  Majesty,  or  any  of  his  Majesty's  arsenals,  magazines,  dock -yards,  rope-yards, 
victualling  offices,  or  any  of  the  buildings  erected  therein,  or  belonging  thereto;  or 
any  timber  or  materials  there  placed  for  building,  repairing,  or  fitting  out  of  ships 
or  vessels ;  or  any  of  his  Majesty's  military,  naval,  or  victualling  stores,  or  other 
ammunition  of  war,  or  any  place  or  places  where  any  such  military,  naval,  or  vic- 
tualling stores,  or  other  ammunition  of  war,  is,  are,  or  shall  be  kept,  placed,  or 
deposited ;"  the  person  or  persons  guilty  of  any  such  offence  shall  be  adjudged  guilty 
of  felony,  and  suffer  death  without  benefit  of  clergy. (i)  By  the  second  section, 
*10Q*>1  P^'^o^s  committing  t^se  *offenoes  out  of  the  realm,  may  be  indicted  and 
J   tried  for  the  same  either  in  any  county  within  the  realm,  or  in  the  place 

(/)  This  clause  is  taken  from  the  7  Will.  4  &  1  Vict.  c.  89,  s.  5,  and  the  capital  punish- 
ment abolished. 

The  clause  is  extended  to  masking,  altering,  or  removing  lights  or  signals,  and  to  boats. 

The  latter  clause  was  confined,  in  the  former  enactment,  to  ships  or  vessels  tn  di^trets ; 
it  is  extended  to  all  cases  within  its  terms  for  which  the  Act  provides  no  other  panish- 
ment. 

iff)  27  &  28  Vict.  c.  47. 

Iffff)  This  clause  was  framed  from  the  9  ft  10  Vict.  c.  99,  s.  28.  That  section  appears  to 
have  been  very  improvidently  repealed  by  the  17  &  18  Vict.  c.  120,  in  consequence  of  the 
passing  of  the  Mercantile  Marine  Act,  17  k  18  Vict.  c.  104.  Sec.  414  of  that  Act  imposes 
only  a  pecuniary  penalty  on  any  person  who  wilfully  or  negligentl7  injures  any  buoy  or 
beacon,  or  removes,  alters,  or  destroys  any  light-ship,  buoy,  or  beacon,  in  addition  to  the 
expense  of  making  good  the  damage  done.  This  is  a  punishment  wholly  fnadequate  to 
the  offences  in  the  9  &  10  Vict.  c.  99,  s.  28,  and  therefore  this  clause  was  introduced. 

As  to  hard  labor,  &c.,  see  ante,  p.  1022. 

{h)  This  clause  is  taken  from  the  7  Will.  4  4  1  Vict.  c.  89,  8.  8. 

As  to  hard  labor,  &c.,  see  ante,  p.  1022. 

(t)  See  antej  p.  1032,  note  (q). 
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where  the  offence  shall  have  been  actually  committed,  as  his  Majesty  may  deem 
most  expedient  for  bringing  such  offender  to  justioe.(y  ) 

Besides  the  statutes  which  have  been  thus  cited,  there  are  some  others  of  a  more 
limited  and  local  operation,  which  may  be  briefly  noticed.*  The  2  Geo.  3,  c.  28, 
which  made  provisions  against  damaging  the  cordage  of  yessels  on  the  Thames,  was 
repealed  by  the  2  &  3  Vict.  c.  47,  entitled,  "An  Act  for  further  improving  the 
police  in  and  near  the  metropolis  ;*'  but  sec.  27  of  that  Act  enacts  that  ^^  every 
person  who  shall  unlawfully  out,  damage,  or  destroy  any  of  the  ropes,  cables, 
cordage,  tackle,  hoadfasts,  or  other  the  furniture  of  or  belonging  to  any  ship,  boat, 
or  vessel  lying  in  the  river  Thames,  or  in  any  of  the  docks  or  creeks  adjacent 
thereto,  with  intent  to  steal  or  otherwise  unlawfiiUy  obtain  the  same  or  any  part 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor.''  The  39  Geo  3,  c.  69  (a  Local 
Act  for  improving  the  port  of  London),  s.  4,  after  providing  as  to  the  bnming,  &c., 
of  ships  therein  mentioned,  enacts,  "  that  if  any  person  or  persons  shall  knowingly, 
wilfully,  or  maliciously  demolish,  break  down,  cut,  or  destroy  any  of  the  works  to  be 
made  by  virtue  of  this  Act,  or  any  ship  or  vessel  lying  in  the  said  canal,  or  in  any 
of  the  said  docks,  basins,  cuts,  or  other  works ;  then  every  such  offender,  being  con- 
victed thereof,  shall  suffer  puqishment  by  fine,  imprisonment,  or  transportation,  at 
the  discretion  of  the  judge,  &c.,  before  whom  such  offender  shall  be  tried  and  con- 
victed." And  by  sec.  105,  persons  wilfully  or  maliciously  cutting,  &c.,  or  in  any 
manner  destroying  any  rope,  &c.,  by  which  any  ship  or  vessel  lying  in  the  said 
canal,  docks,  &c.,  or  in  any  place  or  places  in  the  river  Thames,  between  London 
Bridge  and  the  mouth  of  the  river  Lea^  are  moored  or  fastened,  shall  forfeit  not 
exceeding  £10.  The  47  Geo.  3,  sess.  2,  c.  2,  s.  57  (Local  Act)  relates  to  the 
damaging,  &c.,  of  shipping  or  goods,  &c.,  in  Folkestone  harbor. 

Upon  the  words  ^'  cast  away  or  destroy"  it  may  be  mentioned  that,  upon  the 
construction  of  those  words  in  two  statutes,  4  Geo.  1,  c.  12  and  11  Geo.  1,  c.  29,  it 
appears  to  have  been  ruled  that  if  a  ship  were  only  run  aground  or  stranded  upon  a 
rock,  and  were  afterwards  got  off  in  a  condition  capable  of  being  easily  refitted,  she 
could  not  be  said  to  be  cast  away  or  destroyed^  and  that  the  case  was  not  therefore 
within  either  of  those  6tatutes.(^) 

A  question  has  twice  arisen,  but  has  not  been  expressly  decided,  as  to  what  ves- 
sels are  included  within  the  word  ^'  vessel"  in  the  7  &  8  Geo.  4,  c.  30.  In  the  first 
case  the  prisoner  was  indicted  for  setting  fire  to  a  barge,  and  Alderson,  B.,  would 
have  reserved  the  question,  if  the  prisoner  had  been  convicted,  whether  a  barge  was 
a  vessel  within  the  meaning  of  this  statute.(/)  In  the  second  case  the  prisoner  was 
indicted  for  damaging  a  certain  vessel  by  beating  a  hole  in  the  bottom  of  it.  The 
vessel  in  question  was  a  small  pleasure-boat,  about  eighteen  feet  long,  and  two  men 
could  have  carried  it;  and  it  was  objected  that  the  l^slatnre  '''meant  to  r:|e|OQo 
apply  the  terms  ^^  ship  or  vessel"  only  to  such  vessels  as  were  likely  to  be  ^ 
underwritten,  and  not  to  small  boats ;  and  that  in  the  7  &  8  Geo.  4,  c  29,  s.  17, 
where  it  was  meant  to  include  boats,  the  words  were,  ^^  vessel,  barge,  or  boat,"  clearly 
making  a  distinction  between  a  vessel  and  a  boat.  Patteson,  J. :  ^^  That  the  term  ves- 
sel would  in  common  parlance  include  this  boat  is  clear,  Jbut  whether  in  this  Act  of 
Parliament  it  was  meant  to  include  such  boats  is  the  question."  ''  I  incline  to  think 
that  this  boat  is  within  the  clause  in  the  Act  of  Parliament;  but  as  the  word  vessel 
must  have  the  same  construction  in  all  other  Acts  of  Parliament,  it  might  lead  to  in- 
convenience, and  therefore  if  necessary  I  will  take  the  opinion  of  the  judges 
upon  it."(m) 

We  have  seen  that  a  part  owner  might  be  guilty  of  the  offence  of  setting  fire  to  a 
ship  within  the  7  &  8  Geo.  4,  o.  30,  s.  9.(a) 

(y)  Some  offences  of  a  similar  nature  may  be  inquired  of  and  tried  by  courts-martial 
by  the  naval  articles  of  war,  sees.  25  k  26,  as  given  in  the  24  k  25  Vict.  c.  115. 

(k)  De  Londo's  case,  2  East  P.  G.  c.  22,  s.  42,  p.  1098. 

h)  Rex  V.  Smith,  4  C.  &  P.  569  (19  E.  0.  B.  R.).     See  this  case,  anU,  p.  1049. 

(m)  Rex  V.  Bowyer,  4  G.  &  P.  559  (19  B.  G.  L.  R.).  Verdict,  not  guilty.  Could  a  cur- 
ricle be  considered  a  vessel  within  this  statute  ? 

(n)  Rex  V.  Philp,  R.  k  M.  C.  C.  R.  263.  ante^  p.  1043.  See  this  case  also  as  to  the  entry 
in  the  registry  of  vessels,  and  as  to  the  joint  ownership  of  shares  in  vessels :  Ibid. 
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In  one  case  it  was  objected  that  the  lodiotmeDt  was  had,  because  it  did  not  allege 
that  the  damage  was  done  ^'  otherwise  than  by  fire ;"  but  it  was  held  to  be  sufficient, 
as  it  was  alleged  to  be  done  by  beating  a  hole  in  the  bottom  of  die  boat."(o) 

One  count  alleged  that  £.  Loose,  a  certain  yesael  on  the  high  seas  felonionslj  did 
cast  away  with  intent  to  prejudice  A.  Howden  and  another,  being  part  owners  of 
the  said  vessel,  and  that  the  prisoners,  within  the  jurisdiction  of  the  Central  Crimi- 
nal Court,  did  feloniously  incite  the  said  £.  Jjoose  to  commit  the  said  felony.  Other 
counts  Yaried  the  intent.  Howden  and  one  Anistice  were  owners  of  one-fourth  of 
the  ship,  and  one  of  the  prisoners  of  the  other  three-fburths;  the  goods,  which  were 
put  on  board  by  ZuHetta  and  Co.,  the  charterers  of  the  ship,  were  insured  at  Lloyd's, 
the  intent  to  prejudice  the  underwriters  on  that  policy  being  alleged  in  one  of  the 
counts ;  but  in  the  case  of  three  different  policies  on  goods,  which  were  effected  by 
the  prisoners,  no  part  of  such  goods  were  eyer  put  on  board.  The  ship  was  wilfully 
sunk  by  Loose,  the  captain,  on  the  high  seas,  and  there  was  a  total  loss  (except  a 
very  trifling  salvage)  of  both  ship  and  cargo,  and  the  jury  foond  the  prisoneis  guilty 
of  the  whole  charge.  It  was  objected,  Ist,  that  the  indictment  was  not  properly 
framed  as  an  indictment  for  a  substantive  felony  within  the  7  G^.  4,  c.  64,  s.  9,  but 
as  an  indictment  at  common  law  against  the  principal  and  accessory  before  the  £ict, 
and,  as  the  principal  had  not  been  convicted,  the  accessory  could  not  be  tried  or  con- 
victed upon  it ;  2d,  that  the  Central  Criminal  Court  had  no  jurisdiction  to  try  an 
accessory  before  the  lact  to  a  felony  on  the  high  seas,  unless  the  principal  had  been 
committed  to  or  detained  in  prison  by  this  court  for  such  felony ;  3d,  as  the  1  Vict. 
c.  89,  s.  6,  described  the  intent  to  be  *^  to  prejudice  the  persons  who  shall  under- 
write any  policy  of  insurance  upon  goods  on  board  the  ship,"  no  evidenoe  was  admis- 
*10Qd1  ^^^^^  ^^  ^  ^^^  three  ^policies  on  goods  effected  by  the  prisoners,  where  no 
-'  goods  had  been  put  on  board.  But,  on  a  case  reserved,  the  judges  were  of 
opinion,  as  to  the  first  objection,  that  the  description  of  the  offence  was  not  altered 
by  the  statute.  It  might  have  been  put  in  a  different  shape,  but  every  allegation  in 
this  count  would  have  been  included  in  any  other.  As  to  the  second  objection,  that 
the  4  &  5  Will.  4,  c.  36,  s.  22,  must  be  taken  distributively,  as  to  the  commission 
of  oyer  and  terminer  and  gaol  delivery.  There  was  a  general  power  to  hear  and 
determine  all  offences  committed  on  the  high  seas,  though  the  gaol  delivery  commis- 
sion only  extended  to  all  persons  committed  or  detained.  As  to  the  last  objection, 
that  the  words  in  the  statute  were  a  mere  description  of  a  policy  on  goods.  And 
they  unanimously  held  the  conviction  right-.(j[>) 

By  the  Merchant  Shipping  Act,  17  &  18  Vict.  o.  104,  s.  239,  "any  master  of  or 
any  seaman  or  apprentice  belonging  to  any  British  ship  who  by  wilful  breach  of 
duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tending  to 
the  immediate  loss,  destruction,  or  serious  damage  of  such  ship,  or  tending  imme- 
diately to  endanger  the  life  or  limb  of  any  person  belonging  to  or  on  board  of  such 
ship,  or  who  by  wilful  breach  of  duty,  or  by  n^lect  of  duty,  or  by  reason  of  drunk- 
enness, refuses  or  omits  to  do  any  lawiiil  act  proper  and  requisite  to  be  done  by  him 
for  preserving  such  ship  from  immediate  loss,  destruction,  or  serious  damage,  or  for 
preserving  any  person  belonging  to  or  on  board  of  such  ship  from  immediate  danger 
to  life  or  limb,  shall  for  every  such  offence  be  deemed  guilty  of  a  misdemeanor." 

Sec.  366.  "  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful  breach  of  duty  or 
by  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tending  to  the  imme- 
diate loss,  destruction,  or  serious  damage  of  such  ship,  or  tending  immediately  to  en- 
danger the  life  or  limb  of  any  person  on  board  such  ship ;  or  if  any  pilot,  by  wilful 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  refuses  or  omits 
to  do  any  lawful  act  proper  and  requisite  to  be  done  by  him  for  preserving  such  ship 
from  loss,  destruction,  or  serious  damage,  or  for  preserving  any  person  belonging  to 
or  on  board  of  such  ship  from  danger  to  life  or  limb,  the  pilot  so  offending  shall  for 

(o)  Rex  V.  Bowjer,  ntpra.  In  Benyon  o.  Grefiswell,  1  Q.  B.  899  (64  E.  G.  L.  R.),  it  was 
held  that  a  pleasure-boat  of  seven  tons  bartben  ^as  not  "  a  ship  or  Tesael "  within  the 
8  &  9  Vict  c.  89,  8.  34 ;  and  in  Morewood  v.  Pollock,  1  E.  ft  B.  743  (72  E.  G.  L.  R.),  a  point 
was  determined  as  to  a  lighter;  but  neither  case  throws  anjr  light  on  the  meaning  of  the 
words  "  ship  "  or  "  yessel." 

ip)  Reg.  V.  Wallace,  2  M.  C.  G.  R.  200 ;  s.  o.,  G.  k  M.  200. 
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each  Buch  offenoe  be  deemed  gailty  of  a  misdemeaDor,  and  if  a  qualified  pilot,  also 
be  liable  to  suspensioD  and  dismissal  by  the  authority  by  which  he  is  lioen8ed/'(g) 

By  sec.  518,  "  every  offence  by  this  Act  declared  to  be  a  misdemeanor  shall  be 
punishable  by  fine  or  imprisonment,  with  or  without  hard  labor."('') 

Sec.  520.  '*  For  the  purpose  of  giving  jurisdiction  under  this  Act,  every  offence 
shall  be  deemed  to  have  been  committed,  and  every  cause  of  complaint  to  have  arisen, 
either  in  the  place  in  ^hich  the  same  actually  was  committed  or  arose,  or  piei  aqk 
in  any  place  in  which  the  offender  or  person  complained  against  may  be.''     ^ 

On  an  indictment  on  the  17  &  18  Yict.  c.  104,  s^  239,  for  doing  an  act  tending 
to  the  loss  of  a  ship,  it  appeared  that* the  prisoner  struck  a  light  with  a  match,  and 
lighted  a  candle,  in  a  part  of  the  ship  forbidden  by  the  ship's  regulations,  and  threw 
down  the  match  before  it  was  extinguished,  but  there  was  no  sufficient  evidence  that 
a  fire  which  occurred  six  hours  afterwards  arose  from  this  act ;  it  was  contended 
that  the  act  charged  must  be  followed  by  the  loss  of  the  ship.  Bramwell,  6. :  "  I 
am  of  opinion  that  if  the  act  tended  to  the  loss,  destruction,  or  damage,  of  the  ship, 
though  neither  result  followed,  it  is  a  misdemeanor  within  this  section ;  as  if  a  man 
should  stick  a  lighted  candle  in  an  uncovered  barrel  of  gunpowder,  though  he  put 
it  out  immediately,  I  think  that  that  would  be  an  act  tending  to  the  damage  of  the 
ship.  The  latter  part  of  the  section  is,  I  think,  open  to  the  same  construction,  and 
both  would  be  illustrated  by  two  persons  being  together  in  the  immediate  neighbor- 
hood of  an  explosive  and  unprotected  material,  and  one  lighting  a  candle, *and  the 
other  omitting  to  put  it  out ;  the  first  would  be  guilty  under  the  former  clause  of 
the  section,  and  the  second  under  the  latter.''  And  the  jury  were  told  that  ^<  to 
convict  upon  this  indictment  you  must  be  satisfied  that  the  act  done  was  dangerous, 
having  regard  to  the  place,  or  the  contents  of  the  place  in  which  it  was  done ;  for, 
if  not,  it  would  not  be  an  *  act  tending  to  the  immediate  loss,  destruction,  or  serious 
damage  of  the  ship  f  but  you  need  not  be  of  opinion  that  what  afterwards  took 
place  was  the  result  of  that  act."(«) 
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INJUBIES  TO  WOBKS  OF  ABT. 

By  the  24  &  25  Vict.  c.  97,  s.  39,  "whosoever  shall  unlawfully  and  maliciously 
destroy  or  damage  any  book,  manuscript,  picture,  print,  statue,  bust,  or  fxise,  or  any 
other  article  or  thing  kept  for  the  purposes  of  art,  science,  or  literature,  or  as  an 
object  of  curiosity,  in  any  museum,  gallery,  cabinet,  library,  or  other  repository, 
which  museum,  gallery,  cabinet,  library,  or  other  repository,  is  either  at  all  times 
or  from  time  to  time  open  for  the  admission  of  the  public  or  of  any  considera- 
ble number  of  persons  to  view  the  same,  either  by  the  permission  of  the  pro- 
prietor thereof  or  by  the  payment  of  money  before  entering  the  same,  or  any 
picture,  statue,  monument,  or  other  memorial  of  the  dead,  pamted  glass,  or  other 
omameTU  or  work  of  art,  in  any  church,  chapel,  m^etint/'house,  or  other  place  of 
divine  worship,  or  in  any  huHding  belonging  to  the  Queen,  or  to  any  county,  riding, 
division,  city,  borough,  poor  law  union,  parish,  or  place,  or  to  any  tmiversity,  or 
college  or  haU  of  any  university,  or  to  any  inn  of  court,  or  in  any  street,  square, 

(q)  See.  367.  "If  any  person,  bj  wilful  misrepresentation  of  circamstances,  upon  which 
the  safety  of  a  ship  may  depend,  obtains  or  endeavors  to  obtain  the  charge  of  such  ship, 
such  person,  and  every  other  person  procuring,  abetting,  or  conniving  at  the  commission 
of  such  offence,  shall,  in  addition  to  any  liability  for  damages  at  the  suit  of  the  party 
aggrieved,  incur  a  penalty  not  exceeding  one  hundred  pounds,  and,  if  the  offender  is  a 
qualified  pilot,  he  shall  also  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority 
by  which  he  is  licensed.'' 

(r)  The  costs  of  the  prosecution  may  be  ordered  as  in  misdemeanors  under  the  7  Geo. 
4,  c.  64,  "  or  any  other  Act  that  may  be  passed  for  the  like  purpose."  These  offences  may 
also  be  dealt  with  summarily. 

(«)  Beg.  V,  Qardner,  1  F.  ft  F.  669.    See  this  case,  ante,  p.  1052. 
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churchyard,  burial  ground,  pvhUc  garden  or  ground,  or  any  Btatae  or  moDument 
exposed  to  public  view,  or  any  ornament,  railing,  or  fence  aarrounding  auch  statne 
or  monument,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping: 
provided  that  nothing  herein  contained  shall  be  deemed  to  affect  the  right  of  any 
person  to  recover,  by  action  at  law,  damages  for  the  injury  so  committed."(a) 

(a)  This  claoBe  is  framed  on  the  8  &  9  Vict.  c.  44,  ss.  1,  4,  and  17  ft  18  Yict.  c.  33,  s.  6. 

The  claase  is  extended  to  pictares,  statues,  &c,  in  public  bnildings,  and  in  buildings 
belonging  to  the  uniTersities  and  inns  of  court,  and  to  statues,  monuments,  and  other 
memorials  of  the  dead  in  churchyards,  ke. 

As  much  misapprehension  seems  to  prevail  as  to  the  law  respecting  monuments  to  the 
dead,  it  may  be  well  to  state  what  it  appears  to  be.  Lord  Coke,  3  Inst.  202,  speaking  of 
"  tombs,  sepulchres,  or  monuments  in  a  church,  chancel,  or  churchyard,"  expressly  lays  it 
down,  in  general  terms  and  without  any  limitation  whatever,  that  *<  the  defacing  of  them 
is  punishable  by  the  common  law,"  as  it  appeareth  in  the  book  of  9  Ed.  4,  14  (Lady 
Wyche's  case),  and  as  it  was  agreed  by  the  whole  court  in  Corven's  case,  12  Rep.  104. 
And  this  position  appears  to  be  clearly  correct.  In  Corven's  case  it  was  held  that  if  a 
nobleman,  knight,  esquire,  ftc,  be  buried  in  a  church,  and  a  g^vestone  or  tomb  be  made 
for  his  monument,  although  the  freehold  of  the  church  be  in  the  parson,  yet  cannot  the 
ordinary,  parson,  churchwardens,  or  any  other  take  them  or  deface  them,  but  he  is  subject 
to  an  actFon  on  the  case  by  the  person  who  placed  them  during  his  life,  and  after  his  death 
by  the  heir  male,  lineal  or  collateral,  of  the  deceased:  Co.  Litt.  18,  b.  27  a;  Frances  v. 
Ley,  Cro.  Jac.  366.  The  first  branch  of  this  passage  is  equally  general  with  the  passage 
cited  from  the  3d  Inst.  202,  and  may  be  considered  as  explained  by  it;  and,  therefore,  it 
ought  not  to  be  looked  upon  as  limited  by  the  latter  branch  to  cases  where  the  injury  is 
done  by  some  one  other  than  the  person  who  erected  the  monument  or  the  heir  of  the 
deceased.  But  even  if  it  were  contended  that  this  passage  showed  that  such  person  or 
the  heir  could  alter  or  deface  a  monument,  It  seems  plain  that  such  is  not  the  law.  A 
monument  afiBxed  to  a  church  or  in  a  churchyard  is  just  as  much  in  the  possession  of  the 
incumbent  as  the  church  and  churchyard,  as  is  shown  by  the  action  by  the  heir  being  an 
action  on  the  case ;  consequently  the  heir  would  be  guilty  of  a  trespass  if  he  defaced  the 
monument  without  the  leave  of  the  incumbent.  But  it  may  be  said  that  the  incumbent 
can  give  such  a  consent  as  will  justify  the  heir  in  dealing  with  the  monument ;  it  is  con- 
ceived, however,  that  he  can  give  no  such  consent.  He  is  merely  tenant  for  life  at  the 
utmost,  and  cannot  lawfully  do  anything  to  the  detriment  of  the  freehold,  or  of  anything 
annexed  to  and  parcel  of  it,  and  what  he  cannot  lawfully  do  himself,  he  cannot  lawfully 
permit  another  to  do.  In  Frances  v.  Lej^  above  cited,  it  was  held  that  **  it  is  not  lawful 
for  any  to  break  or  deface  any  auperetitiotu  pictures  in  any  church  or  aisle,  but  the  ordi- 
nary only ;  and  if  any  do  so  without  license  from  the  ordinary  he  shall  be  bound  to  his 
good  behavior,  as  was  done  in  Prickett's  case  by  Sir  C.  Wray,  Chief  Justice  of  the  King's 
Bench."  This  is  a  very  strong  authority  to  show  that  the  incumbent  cannot  break  or 
deface  anything  annexed  to  the  freehold  of  the  church.  If  he  cannot  deface  superstitious 
annexations,  d^  mullo  fortiori  he  cannot  deface  monuments  lawfully  erected. 

A  little  consideration  will  also  prove  that  the  representative  of  a  family  for  the  time 
being  cannot  lawfully  deface  them.  When  a  person  erects  a  monument,  he  dedicates  it 
for  ever  for  every  purpose  which  it  may  lawfully  serve.  He  intends  it  to  be  m  perpetuam 
memoriam  of  every  thing  stated  in  it.  As  soon  as  it  is  annexed  to  the  freehold  it  passes 
into  the  possession  of  the  incumbent  to  be  preserved  for  the  purpose  for  which  it  was 
erected.  Now,  what  are  those  purposes  ?  It  becomes  for  all  future  time  legal  evidence  of 
all  the  births,  marriages,  and  deaths  mentioned  in  it  in  every  case  where  any  question 
may  arise  relating  to  any  of  them.  This  clearly  proves  that  the  representative  of  the 
family  for  the  time  being  can  have  no  right  to  destroy  it ;  for  all  other  members  of  the 
family  then  living  or  thereafter  to  be  bom  have  or  will  have  an  interest  in  it.  The  pre- 
sent representative  may  be  a  peer,  the  last  of  his  branch  of  the  family,  and  there  may  be 
a  monument  which  alone  would  prove  the  descent  of  the  next  heir  to  the  title ;  it  is  im- 
possible to  suppose  that  he  can  lawfully  destroy  such  a  monument,  and  thereby  prevent 
the  next  heir  froip  succeeding  to  the  peerage.  So  it  may  be  that  the  present  representa- 
tive is  tenant  for  life  of  an  estate  entailed  on  the  heir  male  of  the  family ;  can  he  law- 
fully destroy  a  monument  which  may  prove  who  is  entitled  to  succeed  to  the  estate  on 
his  death  ?  A  monument  also  may  be  evidence  for  a  person  wholly  a  stranger  in  blood 
to  the  person  who  erected  it.  Suppose  an  estate  be  entailed  on  the  heirs  male  of  A.  with 
remainder  to  A.'s  right  heirs ;  a  monument  may  show  that  C.  the  son  of  A.  died  without 
issue  male,  and  may  thus  prove  that  a  female  descendant  of  A.  was  seised  in  fee  of  the 
estate,  and  so  establish  the  title  of  a  stranger  in  blood,  to  whom  the  female  had  devised 
the  estate.  These  instances,  which  have  occurred  in  the  families  of  two  peers,  plainly 
show  that  the  representative  of  a  family  for  the  time  being  cannot  lawfully  alter  or  de- 
stroy any  inscription  on  a  monument  erected  to  a  member  of  his  family.    In  fact  his  posi- 
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OF  wilful  or  malicious  damage  to  real   or  personal  property  not 

OTHERWISE    PROVIDED  FOR. 

By  the  24  &  25  Vict.  c.  97,  8.  51,  "whosoever  shall  unlawiiilly  and  maliciously 
commit  any  damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property  what-^ 
soever,  either  of  a  puhlio  or  private  nature,  for  which  no  punishment  is  hereinbefore 
provided,  the  damage,  injury,  or  spoil  being  to  an  amount  exceeding  five  pounds, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor ;  and  in  case  any  such  offence  shall  be  committed  between  the 
hours  of  nine  of  the  clock  in  the  evening  and  six  of  the  clock  in  the  next  morning, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  tlie 
term  of  five(a)  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  "(6) 

Sec.  52.  "  Whosoever  shall  wilfully  or  maliciously  commit  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property  whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  punishment  is  hereinbefore  provided,  shall,  on  convic- 
tion thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  he  imprisoned  only,  or 
to  he  imprisoned  and  kept  to  hard  lahor,  for  any  term  w)t  exceeding  two  months,  or 
else  shall  forfeit  and  pay  such  sum  of  money  not  eooceeding  five  pounds  as  to  the 
justice  shall  seem  m>eet^  and  cdso  such  further  sum  of  money  as  shall  appear  to  the 
justice  to  be  a  reasonable  compensation  for  the  damage,  injury,  or  spoil  so  committed, 
not  exceeding  the  sum  of  five  pounds ;  which  last  mentioned  sum  of  money  shall, 
in  the  case  of  private  property,  be  paid  to  the  party  aggrieved ;  and  in  the  case  of 
property  of  a  public  nature,  or  wherein  any  public  right  is  concerned,  the  money 
shall  be  applied  in  the  same  manner  as  every  penalty  imposed  by  a  justice  of  the 
peace  under  this  Act;(c)  and  if  such  sums  of  money,  together  with  costs  (if 
ordered),  shall  not  be  paid  either  immediately  after  the  conviction,  or  within  such 
period  as  the  justice  ^shall  at  the  time  of  the  conviction  appoint,  the  justice  p^^  />qq 
may  commit  the  offender  to  the  common  gaol  or  house  of  correction,  there  ^ 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  as  the  justice 

tion  is  extremely  like  that  of  a  tenant  for  life  of  an  estate  under  lease,  who  may  bring  an 
action  on  the  case  against  any  one  who  cuts  down  timber  on  the  estate,  but  cannot  cut 
it  himself,  or  permit  it  to  be  cut  by  any  other  person. 

It  might  also  be  well  contended  that  the  public  have  the  same  interest  in  a  monument 
that  they  have  in  a  register  of  births,  marriages,  and  deaths,  and  that  an  inscription  on 
the  one  can  no  more  lawfully  be  defaced  by  one  than  an  entry  in  the  other.  But  amply 
sufficient  has  been  said  to  show  that  there  can  be  no  doubt  whatever  that  no  one  can 
lawfully  deface  any  monumental  inscription. 

Where  an  aisle  in  a  church  belongs  to  a  private  individual,  it  seems  clear  that  he  is  in 
the  actual  possession  of  it,  and  of  everything  in  it;  and  consequently  he  may  maintain  an 
action  of  trespass  against  any  one  who  injures  any  monument  in  it.  See  Bum's  Ec.  L., 
"Church  He/' 

As  to  hard  labor,  Ac,  see  ante,  p.  1022. 

(a)  27  &  28  Vict.  c.  47. 

{b)  This  clause  is  new,  and  a  very  important  amendment  of  the  law.  In  the  present 
times  there  are  so  many  ve^y  valuable  Instruments  and  machines  daily  invented,  that  it 
is  impracticable  to  specify  them  particularly  in  any  Act ;  but  this  general  clause  will  in- 
clude injuries  to  all  of  them,  and  also  any  other  malicious  Injuries,  exceeding  the  amount 
of  five  pounds,  which  have  not  been  provided  for  by  the  other  parts  of  the  Act.  There 
was  originally  a  clause  in  this  Bill  providing  for  malicious  injuries  to  steam  and  other 
engines  and  machines  not  otherwise  provided  for ;  but  it  was  struck  out,  and  the  punish- 
ment in  this  clause  fixed  with  reference  to  those  and  other  like  injuries. 

The  part  of  this  clause  giving  a  greater  punishment  for  offences  committed  in  the  night 
was  introduced  principally  with  reference  to  Ireland,  where  malicious  injuries  seem  often 
to  be  perpetrated  in  the  night. 

As  to  hard  labor,  &c.,  see  ante,  p.  1022. 

(c)  See  sec.  64,  Appendix. 
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shall  think  fit,  for  any  tenn  not  exceeding  two  months,  unless  sach  sums  and  costs 
be  sooner  paid :  provided  that  nothing  herein  contained  shall  extend  to  any  case 
where  the  party  acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right 
to  do  the  act  complained  o((d\  nor  to  any  trespass,  not  being  wilful  and  nudioiouB, 
oommitted  in  hunting,  fishing,  or  in  the  pursuit  of  game,  but  diat  every  such  trespass 
shall  be  punishable  in  the  same  manner  as  if  this  Act  had  not  passed."(«) 

Sec.  53.  "  The  provisions  in  the  last  preceding  section  contained  shall  extend  to 
any  person  who  shall  wilfully  or  maliciously  commit  any  injury  to  any  tree,  shrub, 
or  underwood,  for  which  no  punishment  is  hereinbefore  provided/'(/) 

An  indictment  on  the  24  &  25  Vict.  0.  97,  s.  51,  allied  that  the  prisoner  com- 
mitted damage  to  the  amount  of  five  pounds  on  real  and  personal  properly ;  the  evi- 
dence was  that  the  damage,  exceeding  five  pounds,  was  done  on  two  following  days, 
but  the  damage  on  either  day  did  not  amount  to  five  pounds ;  it  was  objected  that 
the  indictment  Was  not  sustained,  as  it  was  not  proved  that  damage  exceeding  five 
pounds  was  done  at  any  one  time ;  and  it  was  held  in  Ireland,  on  a  case  reserved, 
that  this  evidence  did  not  prove  an  offence  within  that  section.(^) 

A  person  who  sets  fire  to  letters  in  a  pillar  for  receiving  them  may  be  convicted 
under  the  24  &  25  Vict.  c.  97  s.  52,  although  he  was  originally  charged  with  the 
offence  under  sec.  10  of  the  Act,  and  remanded,  and  on  the  hearing  that  charge 
was  abandoned,  and  although  there  was  no  information  on  oath  and  the  olieuder 
was  not  found  committing  the  offence.(^^) 

(d)  See  Reg.  v.  The  Jastices  of  Richmond,  8  Cox  G.  G.  314,  and  Reg.  v.  Dodson,  9  A.  & 
E.  704  (36  E.  G.  L.  R.),  that  it  is  a  qaestion  for  the  magistrates  under  all  the  circum- 
stances, whether  the  partj  acted  under  such  fair  and  reasonable  supposition  that  he  bad 
a  right  to  do  the  act. 

{e)  This  clause  is  taken  from  the  7  ft  8  Geo.  4,  c.  30,  s.  24.  There  was  a  similar  clause 
in  the  14  k  16  Vict.  c.  93,  s.  3  (I.). 

The  former  Act  was  defectire  in  neither  giving  the  power  to  award  any  fine  in  addition 
to  the  amount  of  the  injury  done,  nor  any  imprisonment;  the  latter  Act  did  both;  and 
this  clause  authorizes  the  justice  either  to  commit  the  offender  or  to  fine  him,  In  addition 
to  the  amonnt  of  the  injury  done. 

This  clause  is  altered  in  accordance  with  the  18  ft  19  Vict.  c.  126,  s.  22,  so  that  where 
the  owner  of  the  property  injured  is  examined  as  a  witness,  he  may  receiye  compensation 
for  the  iigury. 

(/)  This  clause  is  new,  and  was  introduced  in  consequence  of  Reg.  o.  Dodgson,  9  A.  ft 
E.  704  (36  E.  G.  L.  R.),  and  Ghanter  v.  Greame,  13  Q.  B.  216  (66  E.  G.  L.  R.).  In  the 
former  case  the  court  expressed  a  clear  opinion  that  trees  under  the  ralue  of  a  shilling 
were  within  the  7  ft  8  Geo.  4,  c.  30,  s.  24 ;  in  the  latter  the  court  expressed  an  almost 
equally  clear  opinion  that  they  were  not.  This  clause  brings  them  within  the  preceding 
section,  and  it  was  very  expedient  that  it  should ;  for  a  malicious  indiTidual  might  destroy 
a  newly  planted  wood  with  impunity,  by  destroying  a  single  tree  at  a  time,  and  seyeral 
flagrant  instances  of  the  kind  bad  occurred. 

(ff)  Reg.  V.  Williams,  9  Gox  G.  G.  338. 

Qff)  Shepherd  v.  The  PoBtmaBter^General,  10  Gox  G.  G.  15. 


liiir 


